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SAT NARAIN v. BEHARI LAL, I. L. R. 6 LAH. PUES 
: AND AFTER. 


The decision of their Lordships of the Privy Council in 
Sat Narain v. Behari Lal has introduced complications as will 
be seen from the subsequent reported cases discussing and fol- 
lowing the principles laid down in the Privy Council case in . 
matters arising in insolvency both under the Presidency Towns 
Insolvency Act and the Provincial Insolvency Act. I am 
attempting to analyse the point and advert to hardships so 
that, if need be, suitable provisions may be introduced in the 
Acts to simplify matters, avoiding multiplicity of proceedings 
and accomplishing easy distribution of the proceeds realised by 
selling properties answerable for the just debts of the insolvent. 


Conceding that the share of the father insolvent undoubtedly 
vested in the Receiver, the question arose before the Privy 
Council, in-a case of pre-emption, if the son’s share also vested 
in him so as to sequester the co-sharer’s right of pre-emption, 
where it was held, not with reference to the provisions of the 
Civil Procedure Code but solely with reference to S. 17 and: 
S. 52 (b) of the Presidency Towns Insolvency Act, that the 
entire joint family property did not vest in the Receiver but 
that, as observed on page 23, “under the provisions of S. 52 or 
in some other way the property of the sons may, in a proper: 
case, be made available for payment of the father’s just debts.” 
Section 2, defining ‘property,’ contemplated, according to the’ 
Board, an absolute and unconditional power of disposal. I 
may at once mention that in the Provincial Insolvency Act there 
is no provision corresponding to S. 52 (2). (b) but Courts 


1 (1924) LR. 52 LA. 22: ILR 6 L, 1: 47 M.L.J. 857 (P.C.). 
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have applied the same principle nevertheless. Being a case 
arising out of the right to enforce pre-emption, it was unneces- 
sary for the Board to say anything and in fact they said nothing 
definitely about the power of sale over the son’s interest which a 
father under the Hindu Law undoubtedly possessed,.in suitable 
cases, inasmuch as they held that the sons had not lost their 
vested interest of ownership, which gave them a right to pre- 
empt, by the fact of father’s insolvency alone. 


The above case came up for consideration in almost all the 
High Courts in India where they had to decide what vested 
in the Receiver on the insolvency of the father. In normal 
cases, there is no doubt that, on the vesting order following an 
adjudication of the father, the Official Receiver can, privately, 
without resort to the Insolvency Court, sell away the entire 
joint family property as a Civil Court does in the case of attach- 
ment and sale of the entire coparcenary property at the instance 
of a creditor who had obtained a decree against the father 
alone, the sons not having been made parties, subject to the 
right of the sons to raise objections on the score of illegality 

- or immorality of the debts of the father in subsequent 
proceedings. 

Practical difficulties, however, arise when the adjudication 
precedes or succeeds a creditor’s attachment of the whole or 
the son’s proverty alone or when, in the case of enforcement 
cf pre-partition debts of a father by a suit, division by metes 
and bounds or division in status alone has been or is sought to 
be effected by a suit by the son or otherwise before or after 
adjudication. The matter came up for decision in Adusumell 
Gopalakrishnayya v. Peyyath Gopalan’, Subramania Atyar v. 
Sabapathy Atyar® and In the matter of Balusami Aiyar.* 
Before coming to that, it is well to draw attention to the Full 
Bench decision reported in T. S. Balavenkata Seetharama Chet- 
tiar v. The Official Receiver, Tanjore’ where the case-law before 
the Privy Council case has been summarised. In this case it 
has been definitely held that on the father’s adjudication as an 
insolvent the father’s share and his power or capacity to dis- 
pose of the son’s interest vests in the Court or the Receiver 
appointed under S. 28 of the Provincial Insolvency Act as per 
this section and not as ‘property’ under S. 2 (d) of the Act. 
But in The Official Receiver, Anantapur v. Ramachandrappa*® 


2 (1926) I.L.R. 51 M. 342: 54 M.L.J. 674. 
3 (1927) L.L.R. 51 M. 361: 54 M.L.J. 726 (FB). 
4. (1928) 1.L.R. $1 M. 417: 55 M.L.J. 175 (F.B.). 
5. (1926) I.L.R. 49 M. 849: 51 M.L.J. 260 (F.B.). 
6. (1928) I.L.R. 52 M. 246: 55 M.L.J. 721. 
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Mr. Justice Devadoss on a difference of opinion between 
Mr. Justice Odgers and Mr. Justice Curgenven observed at 
page 259 that “in the absence of a section corresponding to 
S. 52 there is no warrant for holding that the power to sell the 
son’s share “vests in the Receiver. The matter required to be 
examined by a Full Bench.” 


Though after division a father cannot sell the son’s share 
in payment of his debts binding on the erstwhile coparcenary, 
yet a Court at the instance of an attaching creditor in respect 
of a pre-partition debt can sell away the entire property, the 
father’s as well as the son’s share, in execution though at the 
time of attachment the coparcenary had been disrupted by 
reason of division since the suit. This is an instance of an 
executing Court having greater powers than the father himself 
whose debts are sought to be satisfied by the Court sale. Vide 
Subramania Aiyar v. Sabapathy Atyar.” The same result 
would follow if the son is impleaded where the partition was 
effected prior to the suit. If the son is not impleaded, the 
creditor can proceed only against the father’s share. 


The complication referred to in this connection arises when 
after the adjudication of the father the son’s share has been 
attached by a creditor in which case it had been held in Adusu- 
melli Gopalakrishnayya v. Peyyath Gopalan’ that the Official 
Receiver cannot exercise the power of sale as only the power 
of the father to sell the share of the sons passed to the Official 
Receiver, which again was subject to the same qualification and 
burden as it was in the father’s hands. It does not appear 
from the short judgment if the creditor obtained a decree against 
the son alone and attached his share.in some of the properties 
left after the Official Receiver sold a portion of the coparce- 
nary property or against the father and son and attached the 
son’s share in them, after the father’s adjudication, finding it 
impossible in law to sell the father’s share by reason of the 
insolvency of the father. The Official Receiver in this case 
would appear to have sold privately some portion of the son’s 
share also under the normal power inherent in him on adjudi- 
cation but it was only in respect of exercise of such a power 
after attachment the Court had to say that the Official Receiver 
could not exercise the power. Whether the same view will be 
taken if the decree was passed against the father and son or 
if, even though the son was not a party, a decree was passed, 





2. (1926) I.L.R. 51 M. 342: 54 M.L.J. 674. 
3. (1927) LL.R. 51 M. 361: 54 M.L.J. 726 (F.B.). 
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capable of execution against the entire property of the father 
and son is not a matter quite free from difficulty. It stands to 
reason, in such a case, that the entire sale should be stopped so 
as to enable the Official Receiver to sell the father’s and the 
son’s share by resorting to appropriate proceedings in the 
Insolvency Court if attachment can be held to prevent father’s 
alienation in toto and if by the supervening adjudication, the 
power cannot’ vest in the Receiver. In Sivasa Odayar v. 
C. R. Subramania Aiyar’ it has been held that the sale following 
an attachment of the property of father and son, the father being 
adjudicated an insolvent later, must be stayed at the instance of 
an interim Receiver appointed under S. 20 of the Provincial 
Insolvency Act. Under S. 28 of the Act, the Official Receiver 
has absolute control over the realisation of assets for distribu- 
tion amongst .the general body of creditors, so that during the 
pendency of the insolvency proceedings no Civil Court can 
possibly cause a sale of the share of the insolvent or that of 
the son to be held in view of the power of selling such a share 
vesting in the Receiver as the property of the insolvent. This 
power must be capable of enforcement for the benefit of the 
general body of creditors for, otherwise, there is no point in 
recognising the power and at the same breath rendering the 
same ineffectual The power vesting in the Receiver is des- 
troyed by the supervening attachment to the limited extent only, 
viz., it cannot be exercised privately. But it does vest in him 
as property of the insolvent available for the general body of 
creditors who is represented by the Official Receiver. He 
could have applied under S. 4 of the Provincial Insolvency Act 
and got an injunction restraining the decree-holder from further 
proceeding with the sale which was not attempted in this case. 
Vide Hajee Ally Mohamed v. M. M. Bham.* 

Now there is another class of cases leading to the same 
result, viz., the filing of a suit for partition by the sons against 
the father subsequent to the adjudication of the father. In 
such a case it has been held by the Madras High Court in In 
the matter of Balusami Aiyart that on the adjudication of 
a Hindu as an insolvent under the Presidency Towns Insol- 
vency Act (III of 1909), an order may be passed by the Court 
in a proceeding to which the sons were parties that the son’s 
interest as stich in the joint family property did not vest in 
the Official Assignee but that the latter was entitled to joint 
- possession and could alienate the son’s share also to discharge 
4 (1928) I.L.R. 51 M. 417: 55 M.L.J. 175 (F.B.). 


7, (1931) I.L.R. 55 M. 316: 62 M.L.J. 68. 
8 (1928) I.L.R. 6 Rang. 352. 
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the joint debts of the insolvent, if necessary. It was further 
held by a majority that the institution of a suit subsequently by 
the sons against the father for partition of the family 
properties put an end to the joint family status and with that to 
the right af the father to alienate his son’s share also for his 
debts and by that means extinguished the right of the Official 
Assignee also, whose right was only co-extensive with that of 
the father, to alienate privately the son’s share also for the 
father’s debts. Mr. Justice Phillips, however, took the con- 
trary view, viz., that a mere division in status would not defeat 
the Official Assignee’s power, already established, to sell those 
shares for a proper purpose. Mr. Justice Ramesam on 
page 439 observes that the substantial rightof the Official 
Assignee is not lost but only one of several remedies open has 
been extinguished. Possibility of the Official Receiver filing 
suits against the sons, obtaining decrees and selling the son's 
share also is suggested. His getting himself impleaded in the 
partition suit, stepping into the shoes of the insolvent, or apply- 
ing for the creditors to be made parties in that suit so that the 
findings as to the nature of the debts may bind all and asking 
for a decree providing for the payment of such debts as are 
not illegal or immoral is also suggested A third remedy, viz., 
in garnishee proceedings, a question can be decided by the 
Insolvency Judge, if necessary, is also referred to. On page 443 
it is observed that the son’s liabilities continue as before and 
they can be worked out by suitable proceedings, but not by 
private powers of sale. Mr. Justice Madhavan Nair, on ` 
page 447 of the judgment, observes that the Official Assignee 

can institute suits against the sons and enforce the decrees in 

such suits by selling the son's interest. Vide Jagannatha Kao v. 

Viswesam® and Subramania Aiyar v. Sabapathy Aiyar? In 

the pending partition suit the Official Assignee may apply for 

the creditors to be made parties and by proper procedure can 

obtain decrees which they can execute against the son’s interests. 


What suitable proceedings can be taken came up for con- 
sideration before the Madras High Court in a case reported in 
A. N. Ramachandra Atyar v. The Official Assignee of Madras” 
which was one under the Presidency Towns Insolvency Act. 
In that case, after adjudication, the sons filed a suit for parti- 
tion with the result that the power to sell privately the son's 
share was extinguished. But the Official Assignee filed a peti- 


— + —— 





3. (1927) I.L.R. 51 M. 361: 54 M.L.J. 726 (F.B.). 
9. (1924) I.L-R. 47 M. 621: 46 M.L.J. 590. 
10. (1930) I.L.R. 54 M. 739: 61 M.L.J. 66. 


te 


ON 


6 THE MADRAS LAW JOURNAL. [ VOL. 


tion in the Insolvency Court under S. 7 of the Act corresponding 
to’ S. 4 of the Provincial Insolvency Act for a declaration that 
the son’s share also was liable to be proceeded against for the 
payment of the just debts of the father, not tainted with 
illegality or immorality, and for selling their property con- 
sequential thereon. It was held that the Insolvency Court had 
power to grant the prayer and the Court granted the reliefs 
asked for. This was regarded as a logical sequence of the 
pious obligation of the sons to pay the father’s debts, not tainted 
with illegality or immorality contracted before partition though 
a partition had taken place in the interval. Mr. Justice Cur- 
genven regarded the possible remedies suggested by Mr. Justice 
Ramesam in the 51 Madras Full Bench case as obtter but, how- 
ever, he decided in favour of granting the declaration. The 
result is that what was extinguished in the hands of the Receiver 
was revived by order of Court obtained at his instance, enabling 
him to sell the sons’ share privately, being armed with this 
decretal order, or through the Insolvency Court by attaching 
and selling the same inasmuch as, apparently, the capacity to 
sell the sons’ share, vested in the Receiver in the first instance 
and extinguished by the supervening partition, got restored as 
it were by reason of the order of the Insolvency Court. The 
power of sale being regarded as property of the insolvent vested, 
and re-vested in the Court or the Receiver, as the case may be, 
on the happening of the events referred to above. To the same 
effect are the decisions of the Allahabad High Court reported 
in Anand Prakash v. Narayan Das Dori Lal” and Bankey Lal 
v. Durga Prasad. The latter decision is very instructive on 
the bearing which a bona fide or a mala fide partition has on 
the rights of the Official Receiver when the father alone has 
been adjudicated an insolvent. A partition which did not pro- 
vide for the payment of the just debts of the father could in 
no sense be regarded as a bona fide partition and the Insolvency 
Court before which an application is made by the Receiver can 
proceed to give relief on that footing. If the father’s share 
was sufficient to satisfy the entire debts, no difficulty is pre- 
sented. If it is not sufficient, if recourse has to be made to 
the sons’ share also, it is liable to contribute to the discharge 
of the entire debt, wholly or in part, in which case, it is open 
to the Receiver to apply under S. 4 of the Provincial Insolvency 
Act—and these were cases under that Act—and get a declaration. 
On page 930 His Lordship Mr. Justice Sulaiman held there is 
no reason why the Receiver should be compelled to go outside 


Í Ie e 
11. 1931 A.L.J. 122 (F.B.). 12, 1931 A.L.J. 917 (F.B.). 
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the Insolvency Court and file a separate regular suit to enforce 
the payment of the creditors’ debts out of the shares in the joint 
property which have been taken by the separated sons without 
making arrangement for their payment. Mr. Justice Mukerji 
refers on page 940 to the scheme of the Jaw of insolvency and 
says that the Receiver is to take hold of all the properties of 
the judgment-debtors, t¢., all the properties, which are available 
to the judgment-debtor to utilise for the payment of his 
debts, are available to the Receiver for the same purpose. The 
creditors are estopped from pursuing their usual remedy against 
the debtors by means of suits and executions. The Receiver 
can pursue all the remedies open to the creditors under the law. 
The only difference is that the Court should grant sanction for 
the purpose. The learned Judge does not see eye to eye with 
the Madras decision—In the matter of Balusam: Atyar*—appa- 
rently as regards only the remedy open to the Receiver. 
According to the Allahabad High Court a subsequent suit for 
partition or a decree passed therein does not prevent the Receiver 
from selling properties allotted to members of the family other 
than the insolvent. Sita Ram v. Bent Prasad.” Where son’s 
interest is involved, a proceeding in insolvency is quite sufficient. 
What has the Receiver to do after obtaining the declaration 
prayed for? Can he sell privately or only through Court? It 
has been held in Sitaram v. Receiver of the Estate of Ram 
Prasad** that where property in the hands of Hindu sons can 
be made available for payment of the father’s debts, the Receiver 
of the father is entitled to attach and sell the property, but he 
has no right to dispossess the sons of the insolvent from the 
property in their possession. The words “seize” and “attach” in 
the reported cases were indifferently used to express the same 
idea. Vide The Oficial Assignee of Madras v. Alu Rama- 
chandra Atyar.* 


Messrs. Justices Ramesam and Cornish in a case arising 
under the Presidency Insolvency Act, S. 7, reported in Krishna- 
murthi Pillai yv. Sundoramurthi Pillai, ® have held that though 
S. 7 is widely worded, it does not follow that every possible 
dispute between the Official Assignee and the son can be dealt 
with thereunder. So long as the son has not appeared before 
the Insolvency Court no question can arise between him and 
the Official Assignee and the question of the binding nature of 


~ 





4 (1928) I.L.R. 51 M. 417: 55 M.L.J. 175 (F.B.). 
13 (1924) I.L.R. 47 A. 263. 14 1932 A.L.J. 285. 
15. (1922) I.L.R. 46 M. 54: 43 M.L J. 569. 
16. (1931) I.L.R. 55 M. 558: 63 M.L.J. 37. 
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the debts cannot be decided at the instance of the Official 
Assignee behind the back of the son. Such a thing cannot be 
done under S. 36 of the Act corresponding to S. 59-A of the 
Provincial Insolvency Act. The question regarding the bind- 
ing nature of the debt between the father and the.son should 
be decided in a partition suit to which the Official Receiver is 
a party. Mr. Justice Ramesam referred to his own 
observations in 51 Madras case regarding the third remedy 
open and how those observations had been misunderstood and 
misapplied by Mr. Justice Curgenven in the later case. The 
question whether the sons can fill the character of garnishees 
was not argued before them nor decided by them and the view 
was only hypothetical on a possibility rendering the remedy 
non-existent if the condition did not exist. 

“The power does not convert the sons’ property nto the insolvent’s 
property especially when ıt is remembered that the power ceases to exist 
on the severance of the joint family No sut for partition can be filed 
before the Insolvency Court by the Official Recover as iepiesenting the 
insolvent. Questions between the Official Assignee and his son cannot 
be decided by the Insolvency Court but must be decided in a partition suit 
to which the Receiver is a party. I do not agree with the observation of 
Curgenven, J. that by money claim is meant any claim which can be ranked 
as divisible assets nor can it be said that because the father has right to 
sell the son's share tn the joint family he has got a money claim against 
the son. The father can never sue the son for money in this account. 
The effect of the Hindu joint family law is to give the father or creditor 


a right to sell the son’s share but no more.” 

Two points are fairly indicated. The son is not a gar- 
nishee and proceedings before ordinary Courts against the son 
so as to reach his share is the only remedy. In view of this 
conflict of opinion, the uncertainty can be set at rest only by 
an authoritative pronouncement of a Full Bench. As the law 
stands at present, the best course will be for the Receiver to 
file a suit for partition so as to make sufficient property avail- 
able for the discharge of just debts of the father and in the 
meantime to have a Receiver appointed for the son’s share also. 
It is also open to individual creditors of the father to sue the 
son and get a decree operating on his share so that so far as 
the relief against the insolvent is concerned he can prove the 
debt before the. Official Receiver and as against the son the 
decree obtained in the suit may be executed. 


The question of Court-fee~for a suit for partition with 
suitable declaration and for a suit against the son alone may 
present some difficulty. In the latter case it will be ad valorem 
whereas in the former case it is a fixed fee according as the 


suit is filed in the higher or lower Court and according to the 
value of the relief sought. 
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The net result of the authorities is this :— 


(1) On adjudication, the father’s share and the power to 
sell the son’s share vest in the Receiver which can be sold by 
him privately, if nothing has happened in the meanwhile. 


(2) If the sons’ share had been attached or a division in 
status had taken place prior to the exercise of the power of 
private sale, the power is extinguished and cannot be exercised 
as such. 


(3) In the case falling under (2) above, it is open to the 
Official Receiver according to the earlier decision to apply under 
S. 4 or S. 7 of the respective Acts to get a declaration to operate 
upon the sons’ share and the consequential power of gale also 
can be granted but not according to the later decision which 
requires a suit to be filed. 


(4) According to the Madras High Court the power of 
sale so got by order of Court can perhaps be exercised out of 
Court by reason of the Receiver being armed with it where- 
as according to the Allahabad High Court it has got to be 
attached and sold by the Insolvency Court. 


If the filing of a partition suit at the instance of the Receiver 
is the only remedy, then this decision must be understood to have 
set a premium on multiplicity of proceedings taking away the 
summary exercise of insolvency jurisdiction for the benefit of 
creditors. If this is the necessary result of the decision in 
Sat Narain v. Behari Lal,’ the sooner the Insolvency Law is 
amended to secure speedy realisation of distributable assets, the 
better for all concerned. Suppose the entire property of father 
and son has been attached, then there is division in status with 
or without division by metes and bounds and no provision has 
been made for the payment of the father’s debts and the father 
is subsequently adjudicated an insolvent, What is the position 
of the Receiver, so far as getting the sons’ share sold is con- 
cerned? In this case the insolvents’ share alone vests in the 
Receiver and the power of sale does not vest in him at all as 
there was no coparcenary at the time of adjudication. But 
inasmuch as all the creditors can, ignoring the partition, pro- 
ceed against the sons’ share, the Official Receiver, stepping into 
his shoes, can either apply under S. 4 or S. 7 of the respective 
Acts and get a declaration if the earlier view is sound or file a 
suit for partition if the later view is sound and get proper 
decrees passed involving the sons’ share also. The execution 


1. (1924) L.R. 52 I.A. 22: I.L.R. 6L. 1:47 M L.J. 857 (P.C.). 
B 
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sale has to be stopped and possession handed over to a Receiver 
ending the result of the application or suit. 

Suppose an adjudication. has not taken place but in a 
editor’s petition against the father an interim Receiver has 
cen appointed under S. 20 of the Provincial Insqlvency Act 
efore which the whole property had been attached by the ordi- 
ary Court and prior to sale a division in status alone had been 
effected without making provision for the payment of the 
father’s debts. Pending adjudication, what is the interim 
Receiver expected to do and what are his powers? The rele- 
vant sections of the Provincial Insolvency Act are Ss. 20, 
28 (7), 51, 52 and 56 (5). Under S. 20 the Court appoints 
an interim Receiver of the property of the debtor with directions 
to take immediate possession thereof, whereupon the interim 
Receiver shall have such of the powers conferrable on a Recei\ er 
appointed under the Code of Civil Procedure as the Court may 
direct. The object is to preserve the assets for the benefit of 
the general body of creditors. In Sivasami Odayar v. C. R. 
Subramania Atyar" it has been held dissenting from C.R.Subra- 
manta Atyar v. The Oficial Receiver, Tanjore ™ and following 
Haranchandra Chakravarti v. Jay Chand® that an interim 
Receiver has power to apply under S. 52 for stay of sale pro- 
posed to be held under an attachment effected prior to the pre- 
sentation of the petition. The provision in the section that the 
costs of the suit in which the decree under execution was passed 
and of the execution shall be a first charge on the property 
delivered to the Receiver and that the Receiver may sell the 
property or an adequate part thereof for the purpose of satisfy- 
ing the charge shows that in such cases the Receiver alone is 
expected to have further conduct of proceedings in the matter 
of sale with or without any direction of the Insolvency Court 
as the case may be. In Sivasami Odayar v. C. R. Subramania 
Atyar" the property of father and son was attached and the 
father came before the Insolvency Court later. The sale 
under the said attachment was held to be liable to 
be stayed and any sale held in violation of this prin- 
ciple was held to be void. Interpreting Ss. 51 and 52 of 
the Provincial Insolvency Act, the Calcutta High Court in 
Haranchandra Chakravarti v. Jay Chand® held that an 
attaching creditor was only entitled to be classed with other 
unsecured creditors on the basis of a rateable distribution of 
assets 1f before the sale the debtor came within the jurisdiction 


ee ee ee — 


7. (1931) ILR. 55 M. 316: 62 ML J. 68. 17-19. (1925) 50 M.L.J. 665. 
2. (1929) I.L R. 57 C. 122. 
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of the Insolvency ide Mahasukh Jhaverdas v. Vali- 
bhai Fatubhas,” Kanas Lal Marwari v. Babu Lal Muchi” and 
Ramanathan Chettiar v. Subramania Chetter. Under 
S. 56 (3) interim Receivers appointed under S. 20 can invoke 
in their aid the provisions of S. 56 under which the Court at 
or after adjudication appoints a Receiver for the property of 
the insolvent which thereupon vests in him, so that the interim 
Receiver has, to all intents and purposes, the rights and obliga- 
tions of a post-adjudication Receiver. If the words “so far 
as may be” are interpreted to be standing 1 in the way of placing 
both the Receivers on a par, it is necessary tiat the sections 
should be so amended as to confer upon P e Revers 







back, viz., that an order of adjudi Rete" Bacle , 
and take effect from, the date of presek Ey i 
which it is made renders the Official R&cMiny $ 
be the owner of the property from the deeg RATE Hiriart of 
the insolvency petition and as such entitled to impea i all deal- 


ings and transactions entered into by the insolvent even prior 


to the date of adjudication. Gye 
As matters now stand— L | ? 


(1) until the order of adjudication 1s made there ts no 
insolvency and the debtor retains the property; 

(2) no vesting takes place until adjudication. Once the 
order is made the legal fiction operates; and 

(3) the insolvent not only ceases to be the owner but is 
Tegarded as not having been the owner between the commence- 
ment of the petition and the date of the order of adjudication. 

If the fact of division in status prior to adjudication is 
held to make a difference and to render the principles laid down 
in the 51 Madras Full Bench case and the 61 M.L.J. case not 
applicable despite the observations of Justice Bhashyam 
Aiyangar on page 753—“on the insolvency of the father (of 
divided status)”—the Official Receiver has the only remedy 
of filing a suit for partition against the sons. 

A creditor is entitled to look up to the property of the co- 
parcenary as it existed when the loan was contracted and no 
subsequent division, with or without intent to defraud his 
rights, can affect his interests. Apart from insolvency, if he 
institutes proper proceedings with proper parties he can proceed 


21. (1927) 30 Bom. L.R. 455. 22. A.I.R. 1930 Pat. 604. 
23 (1924) I.L.R. 48 M. 656: 47 M.L.J. 759. 
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against the entire property, if necessary. -If insolvency super- 
venes, then the Receiver who steps in to administer the estate as 
representing the insolvent and his property and for the benefit of 
the general body of creditors gets all the powers of the creditors 
and the insolvent enabling him to convert the property into 
money privately or through Court for the benefit of creditors. 
No prior attachment nor division of property can imerfere with 
the right of the Receiver to get in the whole property in whom- 
soever hands it may be for the business of insolvency administra- 
tion. Whatever property the insolvent had at the time of 
incurring the debt over which he had a disposing power at the 
time must pass through the crucible of the Receiver and the | 
law provides for no escape from it. The fact that the original 

debtor was the father and by the time proceedings are started 
he died and his sons became owners of the debtors’ property 
and one of them happened to be adjudged an insolvent will not 
give the father’s creditors a priority over the son’s creditors. 
The proceeds of the sale of the insolvent’s properly will have 
to satisfy all the creditors equally. According to the Maho- 
medan Law the ancestors’ creditors may have a preferential 
claim when the heirs become insolvents owing to the peculiar 
feature of that law and the nature of the estate possessed by 
the owner and taken by the heirs. There is no coparcenary, 
no right by birth and no pious obligation to pay the just debts 
of the father in Mahomedan families. The fact that even in 
the Hindu Law Mitakshara family, at a partition, provision 
should be made for the father’s debts and the residue alone 
should be divided among the coparceners does not render so 
much property as is necessary for the purpose the separate pro- 
perty of the father simply because if the father was so minded 
he could have alienated it for antecedent debts. If the father 
had borrowed debts and the sons also had borrowed debts, the 
former would be binding on the whole family property brought 
into hotchpot while the latter would be binding only on the 
share allotted to the sons and the division might take place on 
that footing. It is quite a different thing to urge that even 
after the father’s death if the property came to the sons by 
survivorship it is liable in the first instance to satisfy the father's 
creditors owing to his pious obligation and in the next instance 
alone to satisfy his own personal creditors. There is abso- 
lutely no warrant for this distinction. So long as the father’s 
creditors have not satisfied themselves prior to the insolvency 
of the sons they must rank equally with the sons’ creditors be- 
cause the proceeds should be realised from one source, viz., the 
property of the insolvent. The circumstance that the ancestor 
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could not be adjudged by reason of his death and the descendant 
likewise cannot be adjudged because of his pious obligation only 
cannot attract the application of any different principle. Vide 
Bhola Nath v. Maqbul-un-nissa,* Kandasams Chetty v. Jaypands 
Nadar,” Sankar Lal v. Muhamed Ismail” and Gade Lakshmi- 
narasimham Pantulu v. Pillalamarri Jagannadha Rao Pantwly.™ 
Any question of priority, if it exists at all,»has to be decided 
before the Insolvency Court. 


Relying on <Adusumelli Copalokrishnayya v. Peyyath 
Gopalan? and In the matter of Balusami Aiyar* Mr. Justice 
Madhavan Nair in a case reported in The Official Receiver, 
Coimbatore v. M. Rm. K. A. R. Rm. Arunachalam Chett™ held 
that when the entire property belonging to the judgment-debtor 
and his sons had been attached before the judgment-debtor was 
adjudicated as an insolvent, the petition for adjudication itself 
having been presented after attachment, the father’s power of 
disposal of the sons’ share had been destroyed by the attach- 
ment and the Official Receiver cannot, therefore, get any power 
to deal with the sons’ share by reason of the adjudication. The 
attachment effected could not amount to the attachment of the 
father’s right to dispose of the son’s share to pay his own debts. 
Even the sale proceeds could not be appropriated by the Official 
Receiver as no authority was cited in support of the proposition 
that the suspension or destruction of the power did not in any 
way affect the right of appropriation. The proceeds of the sale 
of the son’s share was not regarded as the property of the 
debtor (insolvent) though S. 51 was referred to. This deci- 
sion was on 28th October, 1930 and there was an earlier deci- 
sion of a Bench on 12th September, 1930, reported in Rama- 
chandra Atyar v. The Official Assignee of Madras” where 
Justices Curgenven and Bhashyam Aiyangar had to decide what 
was property of the insolvent which was available for the 
Official Receiver while acting for the general body of creditors. 
Much water has flown since 1926, when Adusumelli Gopala- 
krishnayya v. Peyyath Gopalan? was decided. If the case: 
reported in Ramachandra Atyar v. The Official Assignee of 
Madras” had been brought to the notice of his Lordship, Balu- 
sams Atyar’s caset would have received that interpretation 
which was contended for by the appellant. Any way Mr. 





2 (1926) I.L.R. 51 M. 342: 54 M.L.J. 674. 
4. (1928) I.L.R. 51 M. 417: 55 M.L.J. 175 (F.B.). 
10. (1930) I.L R. 54 M. 739: 61 M.L.J 66 
24. (1903) I.L R. 26 A. 28. 25. A.I.R. 1929 M. 609. 
26. A.I.R 1930 A. 552. 27. (1915) 1B M.L.T. 147. 
| 28. (1930) 33 L.W. 607. 
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Justice Madhavan Nair’s view does not commend itself to prin- 
ciple or authority. From the foregoing aspects, it has become 
abundantly clear that the decision of the Privy Council in Sat 
Narain v. Behari Lal has been the parent of unexpected com- 
plications which are more startling than the contentions observed 
to be startling by their Lordships. These would be avoided 
if the Full Bench decision of the Lahore High Court is restored. 


It seems to me that in the interests of justice and fair 
dealing with the creditors of a father, clear provisions should 
be made whereby the Receiver is entitled to sell away the whole 
property of the joint family, now or erstwhile, subject to objec- 
tions by the sons on any legal ground. The interim Receiver 
should be clothed with all the powers of the Receiver on 
adjudication. 

R. KRIsHNASWAMI ATYANGAR, 
Advocate, Cuddalore. 





SUMMARY OF ENGLISH CASES. 


BELL v. Lever BrotHers, LTD., (1932) A.C. 161 (H.L-). 

Mistake—Mutual mistake—Principal and Ageni—Fature to 
disclose misconduct—Com pensation amount paid +n ighorance—S uit 
to recover—Moainiainability—Plea of unilateral mistake. 


The principle that mutual mistake renders a transaction void 
is confined to cases in which the mistake is as to the substance of 
the whole consideration, going, as it were, to the root of the matter 
and does not apply where the mistake is only as to some point, a 
material point it may be, and even one which may have been the 
actuating motive of the parties, an error as to which does not affect 
the substance of the whole consideration. 


L company, who had a controlling interest in N company, 
entered into an agreement with B that the latter should remain in the 
- service of N for a certain period. Subsequently the business of 
N company was amalgamated with another concern and thereupon 
L negotiated with B to give up his position in N company and 
paid compensation in pursuance of the settlement arrived at. 
Later on L company was informed that B had, during his service, 
entered into certain secret transactions rendering him liable to dis- 
missal. Jt appcared, however, that this circumstance was not present 
to the mind of B when the settlement was being negotiated. L having 
sued B to recover the compensation paid under the settlement, 


1. (1924) L.R. 52 LA. 22: L.L.R. 6 L. 1: 47 M.L.J. 857 (P.C.). 
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Held, (Viscount Hailsham and Lord Warrington of Clyffe 
dissenting), that the settlement was not vitiated by mutual mistake 
and that the action was therefore not maintainable. 

Held, further, that the settlement was not vitiated by unilateral 
mistake because B was under no legal obligation to disclose to L 
the secret transactions he had entered into. 

Principles applicable to cases of mistakes laid down. 


WaRING v. Fopen, (1932) 1 Ch. 276 (C.A.). 

Grant—Conveyance of land—Exception of “mines, minerals 
and mineral substances’—Sand and gravel whether included— 
Meaning of word “minerals”. 

The word “minerals” when found in a reservation out of 2 
grant of land means substances exceptional in use, in value and in 
character and does not mean the ordinary soil of the district which 
if reserved would practically swallow up the grant. Secondly, in 
deciding whether or not in a particular case exceptional substances 
are “minerals” the true test is what the word means in the verna- 
cular of the mining world, the commercial world, and land-owners 
at the time of the grant and whether the particular substance was 
so regarded as a mineral. The fact that certain substances of the 
district can be worked for the purpose of profit may have a bear- 
ing on the question whether they have been recognised as ircluded 
in the term “minerals” but does not necessarily determine that they 
have been ordinarily understood to be so included. 

Held, on the evidence that the reservation of “all mines, 
minerals and mineral substances” in the conveyance did not include 
sand or gravel. 


De TCHIHATCHEF v. THE SALERNI COUPLING, LD., (1932) 
1 Ch. 330. 

Estoppel—Representation as to legal effect of documeni— 
Prospectus issued by Company—Reference to contract with third 
party—Acquiescence by third party in representation—Effect. 

If a person authorises or permits another to make a representa- 
tian for the purpose of it being acted upon and it is acted upon, 
that person cannot afterwards be heard to say that the representa- 
tion is not true. This applies even if the representation is as to the 
legal effect of the document, if there ig no qualification in the repre- 
sentation suggesting that the document, ard not its effect as repre- 
sented, is to govern the relationship of the parties. 

A prospectus issued by a Company contained a clause to the 
effect that the Company had entered into favourable contracts with 
a well-known foreign firm. The foreign firm and their agents 
having had acquiesced in the insertion of the clause, 
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Held, that the foreign firm and their representatives were 
estopped: from setting up any other construction of the agreement 
with them than that set out in the prospectus. 


MaBro v. EAGLE, STAR AND BRITISH Dominion? INSURANCE 
Company, (1932) 1 K B. 485 (C.A.). 

Practice—Addition of pariy as plaintif —Discretion of Court 
—Kemedy borred by limitation—Rejection of application for 
jomder—R. S. C., O. 16, R. 2. 

O. 16, R. 2 of the Supreme Court Rules provides as follows :— 
“Where an action has been commenced in the name of the wrong 
person as plaintiff, or where it is doubtful whether it has been com- 
menced in the name of the right plaintiff, the Court or a Judge may, 
if satisfied that it has been so commenced through a bona fide 
mistake, and that it is necessary for the determination of the real 
matter in dispute so to do, order any other person to be substituted 
or added as plaintiff upon such terms as may be just.” 

ffeld, that the Court should refuse an application for adding a 


person as party where the remedy in his favour has already become 
barred by the Statute of Limitations, 


Suinessy v. Disreicr BANE, LD., (1932) 1 K.B. 544 (C.A.). 


Banker and Customer—Meaterial alteration of cheque—Pay- 
ment made negligently—Liability of Bank—Drawer leaving space 
after payee’s name—Conduct whether amounts to negligence—Bils 
of Exchange Act, Ss. 60, 64, 79 and 80. 

The plaintiffs, who were executors of a will, had as their 
Solicitor a frm C & P. C and his clerk from time to time drew 
forms of cheques for the executors in favour of a named payee. 
In some of the cheques there was a blank after the name of the 
payee. In one such cheque C fraudulently inserted after the name 
of the payee the addition per “C & P” and after having it endorsed 
for C & P had it cashed. The plaintiff sued the Bank to recover 
the amount paid. | 

Held, that the cheque having been “materially altered” and the 


payment having been made owing to the defendant’s negligence, the 
plaintiffs were entitled to recover. 


Held, further, that the plaintiffs were not disentitled to relief 
on account of their failure to draw a line in the blank after the 
Payee's name, such a thing not being a “usual precaution.” 


Decision of Wright, J., in (1931) 2 K.B. 588 affirmed. 
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KOFFMAN v. SUNSHINE, (1932 1 K.B. 606. 


Practice—Order as to costs—Costs incurred in Lower Court— 
Power of High Court to award—Couniy Courts Act, 1888, S. 131. 

Section 131 of the County Courts Act, 1888, contains a clause 
io the follawing effect: “and in any event the High Court may 
make such order with respect to costs as it shall seem fit.” 

Held, that the High Court could pass an order as to costs under 
the section not only as regards costs incurred before it, but also as 
regards costs in the County Court. 


REX v. ALEXANDER Murray, (1932) 1 K.B. 599. 


Criminal Law—Habitual crinunal—Conviction in Scotland— 
When can be taken into account in England. 


In order that a conviction in Scotland on indictment for a 
crime shall be admissible in England as proof that a person is a 
habitual criminal, the offence for which the man was convicted on 
indictment in Scotland must also be a crime in England. 


Tompson v. TRusT AND Loan COMPANY OF CanaDa, (1932) 
1 K.B. 517 (C.A.). | 

Income-tax—Double taxation—Ftnance and Loan Company— 
Purchase of treasury bonds cum coupon and sale ex-coupom— 
Interest received after deduction under Schedule C, Income-tax Act, 
1918—Liability to assessment under Schedule D as part of Com- 
pany s assets. 

A company which carried on business as a loan and finance 
company had in the course of that business dealings in stocks. shares 
and securities. During the year in question the Company had enter- 
ed into a number of transactions for the purchase cum coupon and 
sale ex-coupon, of Treasury Bonds. On every day on which a 
contract to buy bonds cum coupon was made, a contract was also 
made with the same broker to sell bonds of the same nominal value 
ex-coupon. Each of the two corresponding buying and selling con- 
tracts fixed the same date for settlement and the purchase was 
completed by delivery of bonds with coupons attached. The Com- 
pany subsequently cashed the detached coupons and received interest 
less income-tax deducted under Schedule C of the Income-tax Act, 
1918. 

Held, that the net interest received by the Company on the 
bonds, having been taxed under Schedule C, could not again be 
taken into computation for the purpose of assessment of the Com- 
pany to income-tax under Schedule D. 


Decision of Rewlatt, J . in (1932) 1 K.B 283 affirmed. 
C 
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Rex v. JupcE Larey. Ex parte Korruan, (1932) 1 KB. 568. 


Jurisdiction—Court vested with powers over parinership actions 
—Suit for declaration of partnership —Defendants denial of parit- 
nership—Jurisdiction if ousted—County Courts Act, 1888, S. 67 (7). 

Section 67 (7) of the County Courts Act, 1888, provjdes that the 
County Court shall have all the powers of the High Court in actions 
and matters for the dissolution or winding up of any partnership 
in which the property shall not exceed £500. 

Held, that an action for a declaration of partnership and an 
account could be maintained in the County Court, even though the 
defendants might plead that there was no partnership between the 
plaintiff and themselves. 


MONTAGU STANLEY & Co v. J. C. Sotomwon, Lro, (1932) 
1 KB. 611. 


Principal and Ageni—Contract of tndennity—Agreement to 
share profits and losses—Siwut to recover loss sustained but not 
fad—M aintainabdutty. 

The defendants who were stock-brokers entered into an agrec- 
ment with the plaintiffs, another firm of stock-brokers, to the follow- 
ing effect: “In consideration of plaintiffs paying J. C. Solomon, 
Ltd., fifty per cent. of any commission received on business intro- 
duced by them as agents the defendants should be liable for fifty 
per cent. of any loss sustained in connection with such business.” 
In respect of a particular transaction so introduced, the plaintiffs 
sustained a loss but no part of it was paid The plaintiffs having 
sued to recover the share of the loss, 

Heid, that the contract was one of indemnity and not in the 
nature of a del credere agency and that the plaintiffs could not 
recover except on showing actual loss. 


JOTTINGS AND CUTTINGS. 


A Judges Bias —His Honour Judge Higgins, at Brentford 
County Court, called attention to the curious operation of our law 
—far more interesting, one thought, than the lengthy observations 
of McCardie, J., on the right of married women to go away for 
weekends. A, or 4 and_B, form a limited liability company and 
go into liquidation. A or 4 and B may be men of wealth, but the 
company is liable only to the extent of its liability as limited by 
shares, and the creditors may declare in vain that the one man who 
really ig the company ought to pay. Solomon’s case decided other- 
wise, Judge Higgins declared that he was biased against that law. 

He declared further that, personally, he was against the person 
who, having gambled and lost, pleaded the Gaming Act against an 
honest bookmaker: and most Britons will agree with him, even 
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those who deplore gambling, and believe, on the whole, in compa- 
uies whose liability is limited by shares and that the persona of a 
company is wholly different from that of the one or two persons 
who have complete “control”.—L.J., 1932, p. 240. 


Lord Macmillan on Scots Law.—A little book recently publish- 
ed under the ttle “A Scotsman’s Heritage,” consisting of a number 
of papers by different hands on various aspects of Scottish character 
and Scottish institutions, contains one on Scots law from the com- 
petent pen of Lord Macmillan, who knows his subject as few other 
living writers do. Within the compass of twenty pages he brings 
out with striking effect the salient features of the law of Scotland, 
and traces the reasons why it has differed on so many points from 
the law of England. The two main reasons for the persistent sur- 
vival of Scots law as a system are, as he points out, deeply rooted, 
one of them historical, the other temperamental. Historically, a 
secular hostility existed between England and Scotland during the 
formative period of the institutions of the two countries. Scot- 
land’s sympathies for centuries were with the Continent, rather than 
with what was known as the “auld enemy” on its southern border. 
To the Continental universities Scots lawyers went for their train- 
ing in the civil law, a practice which continued till towards the end 
of the eighteenth century. Boswell, it may be remembered, went 
to Utrecht to sit at the feet of one of the great civilians. At that 
time, too, the Scots reports show, by the frequency of citations 
from the Continental wnters such as Pothier, Voet, Bynkershoek, 
Puffendorf, and others, how the Scots Bench and Bar turned to the 
Continent for instruction in legal principles. The temperamental 
reason for the distinction between the two systems of jurisprudence 
Lord Macmillan explains by saying that the law ‘of Scotland, to a 
far greater extent than that of England, is founded on logical deduc- 
tion from principles, and he quotes from a letter written by Lord 
Dunedin to The Times some years ago, in which he said that the 
iundamental difference between the common law of England aud 
that of Scotland lay in this, that in England you have to find the 
remedy in order to discover the right, whereas in Scotland you 
have to find the right in order to discover the remedy. This view 
was also that of Maitland, who said that “in order of logic right 
comes before remedy ; there ought to be a remedy for every wrong.” 

Having touched on these fundamental divergences, Lord Mac- 
millan calls attention to several branches of law in which Scotland 
still maintains its own distinctive features, particularly the law of the 
domestic relations and the land laws. As is pointed out, and as, 
indeed, is generally known, the Scottish law of marriage, “to the 
benefit of inaccurate southern writers of fiction,” continues distinct 
from that of England, although it is far from Being the casual 
code which it is often represented as being. It rests, as Lord Mac- 
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millan says, on the simple principle that marriage is a consensual 
contract, and that persons who have entered into it, like persons 
who have entered into any other kind of contract, are bound by it; 
but again, like any other kind of contract, the agreement to enter 
into it must, if disputed, be duly proved. Again, in the matter of 
. divorce, the spouses in Scotland have always been on an equality, 
and, further, the wife has rights of succession to a share of the 
husband’s estate which cannot be defeated Turning next to the 
subject of the land laws, attention is called to the early recognition 
by Scots lawyers of the advantages of registration. In other matters 
French influence has been evident, notably in legal nomenclature. 
Thus the name “advocate” in place of barrister has obtained, and the 
head of the Bar is the Dean of Faculty, who, like the French baton- 
ier, is elected by his brethren, and has as a symbol of office a silver- 
mounted ebony baton. As to Scottish legal terms, Lord Macmillan 
admits that “multiplepoinding” and “souming and rouming” have a 
quaint and fantastic sound, but asks if they are more barbarous than 
“cestui que trust or “autrefois acquit’. “Assoilzie,” as he adds, is 
good Norman French, and “avizandum” should not seem strange to 
readers of the English reports where the mysterious abbreviations 
“cur, adv. vult” embody the same verb in the infinitive mood. The 
whole paper is charmingly writtten, and should not be neglected by 
anyone who wishes to know something of the law of Scotland.— 


LT., 1932, p. 245. 


Lord Dunedin and R. L. Stevenson.—In view of the import- 
ant role which Lord Dunedin has played for so many years in the 
sphere of law we naturally think of him as a great judge and 
nothing more, great though that role has been It may be interest- 
ing then to recall that in his early days he came into personal touch 
with Robert Louis Stevenson. Both were members of the famous 
Speculative Society of Edinburgh University, and some years ago 
Lord Dunedin recalled that he was present at a meeting of the 
society (of which, by the way, Sir Walter Scott was secretary at 
an earlier period) when Stevenson made his maiden speech Speak- 
ing of the members of the society of that generation the late Lord 
Guthrie said, as to their probable chances of success in life, that 
his prophecy would have been the short-sighted one: ‘Graham 
Murray (Lord Dunedin) and Louis Stevenson are the cleverest 
men amongst us; brilliant fellows both of them. But then each is 
the only child of well-off parents; they are far too well provided 
for. Besides, neither of them has the iron physique necessary for 
distinction at the Bar. Anyhow, they are altogether too casual 
to subject themselves voluntarily to the slavery which eminence 
demands.” Those two, it is added, were the only members who 
were destined, each in a different sphere, to attain renown. Both 
were called to the Scots Bar, but ill-health drove Stevenson far 
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from Scotland; nevertheless, although he and his contemporary, 
Graham Murray, were separated by the width of oceans, the latter’s 
intimate knowledge of Scots law and procedure were to be placed 
at the disposal of his friend in his literary work. When Stevenson, 
with failing health though with unabated courage, was writing the 
early chapters of what, if finished, would have been his greatest 
book, “Weir of Hermiston,” he was faced with a legal problem in 
Scots criminal procedure which the limited library equipment of 
far-off Samoa provided no means of solying by himself. Writing 
home and stating his diffculty, the matter was placed before his 
old contemporary of the Speculative and the Parliament House, 
who by this time was Solicitor-General for Scotland, and he at 
once gave the requisite information. Stevenson was very grateful 
and wrote that “Graham Murray’s note re venue was highly satis- 
factory, and did me all the good in the world.” In this interesting 
fashion Lord Dunedin’s name is linked with the story of “Weir of 
Hermiston.” —L.T., 1932, p. 245. 


The New Judge.—The vacancy in the King’s Bench Division 
created by the resignation of Mr. Justice Rowlatt, who retires after 
twenty years’ service on the Bench, with the affectionate good wishes 
of the whole profession, has been filled by the appointment of Mr. 
Rayner Goddard, K.C. The announcement of his selection confirm- 
ed the general expectation, and will be received with complete 
approval. Mr. Rayner Goddard, who is fifty-five years of age, was 
educated at Marlborough and Oxford, and was called to the Bar 
in 1899. As a junior, he was in great demand, and he has been 
equally successful as a leader since he took silk in 1923. Heavy 
and complicated cases were his particular forte, and he was a 
familiar figure in the Commercial Court. Since the death of the 
late Mr. Alexander Neilson, K.C., he has also frequently appeared 
on behalf of members of the medical profession in cases which have 
involved the acquisition—at least temporarily—of an intimate know- 
ledge of medical and surgical details. Mr. Goddard, who was 
Recorder of Poole from 1917 to 1925, of Bath from 1925 to 1928, 
and of Plymouth from 1928 until his appointment to the Bench, 
has also recently acted as Commissioner of Assize. The profes- 
sion confidently hopes and expects that a distinguished forensic 
career will be followed by an equally distinguished tenure of the 
judicial office —L.J., 1932, p. 247. 


Lotteries.—The introduction of the Bill on this subject on the 
eve of the adjournment for Easter raises one of those questions, 
of which in these times there are not a few, inviting criticism alike 
on legal, ethical and religious grounds. The subject opens up possi- 
bilities of terminological debate at every point, and not least so as to 
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the very ambiguous frontier separating a gamble fromthe ordinary 
commercial risk. The whole matter has been brought before the 
public notice of late through the activities of the Irish Sweepstake. 
It may be a common ground for congratulation on the part alike of 
those who approve and those who deprecate lotteries that the Bill 
should give some opportunity for seeing what legislation would 
involve. Those who deprecate such enterprises may have the addi- 
tional satisfaction of knowing that there is no likelihood of its 
being passed during the coming months. The debate has shown 
some interesting historical facts. Lotteries have in the past repaired 
havens, started the British Museum, erected the Old Westminster 
Bridge and so forth. On the other hand an Act of 1541 checking 
lotteries did so on the ground that the State was endangered by 
betting; in 1698 another check was imposed, and the Act of 1823 
was the result of the report of a committee which declared the 
lottery to be radically vicious. There was one statement in the 
speech of Sir W. Davison, who introduced the Bill, which is at 
the very least a gross exaggeration. He spoke of there being 
“scarcely a church or chapel bazaar in this country which did not 
hold its little raffle.” There would have been twenty years ago 
some justification for this sort of allegation, but in gatherings of 
clergy and laity very strong views as td them have more recently 
been expressed, and they are to-day rare and deprecated. There 
is much force in the argument that the present state of the law, which 
frowns on the lottery and smiles at the totalisator, which welcomes 
the post office receipts arising out of betting transactions while it 
searches the letters of private individuals (including those of soli- 
citors to their clients) lest they should be too deeply concerned in 
the Irish Sweepstake, is at least contradictory, and that an inquiry 
into the whole subject-matter might be useful as establishing some 
sort of intelligible and workable principle. The speech of Mr. R. 
H. Morris for the rejection of the Bill brought out at any rate one 
very practical consideration, assuming that his figures were accurate. 
If so, they suggest that the benefits alleged to enure to hospitals 
from sweepstakes are less than have been supposed. Some thirteen ` 
millions pounds were raised last year, by bequests, subscriptions 
and patients’ gifts. The figures of the Irish sweepstakes indicate 
that no such sum could be raised in a year, and furthermore, it is 
alleged that annual subscribers are already withdrawing their aid 
from the Irish hospitals —L T , 1932, p. 265. 


The Bul—Taking all these arguments, pro and con, into con- 
sideration, legislation on the lines suggested by Sir W. Davison 
requires much more information before it can safely be passed into 
law, and probably shduld be sponsored by the Government if its 
principles are affirmed. “The present Bill is wider in its terms than 
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that introduced by him last year, for it would authorise money being 
raised for charitable, scientific and artistic purposes or any public 
improvement or other public object. It empowers trustees of these 
bodies to hold lotteries subject to the approval of the Secretary of 
State and jn pursuance of a scheme so approved. As already 
indicated, there is little likelthood of the Bill making much progress 
in the immediate future. It has, however, now on two occasions 
been presented to Parliament, and it would be well if its implica- 
tions and probable effects were weighed carefully and not least so 
by those who. being engaged in social work, know best how these 
things would affect the home lives of the people —L.T., 1932, p. 265. 


I 

Mr. Justice Wightman—In one of Mr. Augustine Birrell’s 
essays there is a pleasant story of Mr. Justice Wightman being dis- 
covered out of term one very cold day gloating over a large fire 
and the “Life and Letters of Mrs. Hannah More.” Being old- 
fashioned perhaps accounts for the particular literary work on which 
he was then engaged, but the story recalls to us that Wightman was 
one of the members of the judiciary with interests outside the con- 
fines of the law. Of this we are also reminded by the fact that he 
astonished Lord Campbell, when they were journeying the Northern 
Circuit together, by displaying stores of literature “for which,” 
said Campbell, “I had never given him credit.” Curiously enough, 
during the past week. the present writer, who remembered little of 
the distinguished judge save that he was the father-in-law of 
Matthew Arnold and that the latter frequently acted as Marshal to 
the judge, met in the course of his miscellaneous reading several 
pleasant anecdotes about him which, if they showed that, like other 
people, he had his little oddities, tended to virtue’s side. Not un- 
naturally, he was very proud of the literary fame of his son-in-law, 
whom he was in the habit of introducing as “My son-in-law, Matt 
Arnold, Professor of Po-e-try at Oxford”: Arnold reciprocated the 
esteem, and in one of his letters mentions that he liked to watch 
the judge trying cases, “he does it so admirably.” It seems that 
one of the judge’s peculiarities was to get hold of the menus of 
banquets and to go through each item of a Barmecide feast. “I 
should have twice of fish; I would take the entree but not the joint; 
I should have a large helping of duck, and two helpings of ice pud- 
ding’’—quite a harmless and not altogether unpleasant form of litera: 
ture; but in the sphere of gastronomy he did not content himsel} 
with conning the menus of bygone dinners, he kept an eye at times 
on that for his own delectation on circuit. We are told that"once 
he took the precaution to visit the larder and inspect the fare pro- 
vided for the judges and their clerks. A fine salmon reposed in 
one dish and some whiting in another. ‘Who are these for?” asked 
the judge. The attendant’ replied that the latter were intended 
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for their Lordships, and the former for their Lordships’ clerks. 
“Oh, indeed,” said the judge “well then, you'll be good enough 
to send that to their Lordships and those to their Lordships’ clerks ” 
As a judge he probably shared the view expressed by Lord Ellen- 
borough that the court sat not to court argument but tg endure it; 
but while that might be so, Mr. Justice Wightman invariably express- 
ed himself without that irritability of tone so characteristic of Ellen- 
borough. On one occasion we are told that Mr. Ribton, a noted 
advocate of a past day, was indulging in repetition even unto the 
third or fourth iteration. The judge mildly said, “Really, Mr. 
Ribton, you know, you've said that before.” “Have I, my Lord? 
I am very sorry. I quite forgot it.” “Don’t apologise,” said Mr. 
Justice Wightman, patiently stifling a sigh. “I forgive you, for it 
was a very long time ago.” Could anything have been neater ?— 
L.T., 1932, p. 267. 


A Patients Refusal to an O peration.—At an inquest on a post- 
man in Paddington recently, it appeared that the man had been thrice 
gassed in the War, with the consequence that, from time to time, 
he had to have hypodermic injections in the chest. On the latest 
occasion the needle broke, and the doctor, knowing of the danger, 
desired to remove it at once, but the patient objected. The next 
morning he again refused to allow of the operation, although the 
doctor pressed him to give his consent, and he died soon after- 
wards. At a post-mortem, the needle was found to have moved, 
and had slightly penetrated the Jung. The man was in a bad state, 
and could not have lived long; but the coroner recorded his verdict 
that death was accelerated by the puncture of the lung, and added 
a rider that it should have been removed by the doctor. He 
observed: “I cannot help thinking that the doctor had listened too 
much to the patient and not to his own sense of duty. There are 
times when the patient’s feelings shoud not dominate, and when it 
is the doctor’s duty to insist.” This reasoning may perhaps be 
sound, but the very difficult position of a doctor who does insist 
on operating in the face of the patient’s positive veto is worth 
consideration. We discussed the matter generally in a note five 
years ago, 71 Sol. J. 110, quoting various cases, amongst others 
one before Lord Brampton as Hawkins. J. In that case the doctor 
was held justified in removing both ovaries when the patient had 
only given her consent to the removal of one, but on incision he 
found each so diseased that he deemed it necessary to remove both 
to save her life. When he made his decision. therefore, the patient 
was Tinconscious, and incapable of consenting, which was not the 
case here, for the consent was requested and refused. The legal 
dangers even of examining the body of a patient against his or 
her will are set forth at considerable length in Taylor’s “Medical. 
Jurisprudence,” 8th ed., pp 59-69, and an operation is, of course, 
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more serious than a mere inspection. An operation performed in 
the face of the express veto of the patient, which was unsuccessful 
in its immediate object, but which the patient survived, would, it may 
be surmised, render the doctor who performed it liable to heavy 
damages in an action for trespass to the person. Ifa patient Sut 
Juris refuses to submit voluntarily to an operation, there 1s no legal 
authority to override him, nor is anyone liable if he dies as the 
result of such refusal. In the case of children, on the other hand, 
a parent may commit an offence by refusing to consent to a neces 
sary operation on a child, see Oakey v. Jackson, (1914) 1 K.B. 
216, quoted in our previous note—SJ., 1932, p. 237. 


The New Judge—The translation—if we may borrow 
a word with an ecclesiastical flavour—of Mr. Jnstice Wright 
to the House of Lords, has been followed by the appoint- 
ment of Mr. Geoffrey Lawrence, K.C, to be a Judge of the King’s 
Bench Division. The appointment was fully expected—indeed Mr. 
Lawrence had been freely “tipped” for each of the last three 
yacancies—and it will be very popular. The new Judge joins the 
select and increasing band of sons who have followed their fathers 
from the Bar to the seat of judgment; at the present moment it 
includes Lord Russell of Killowen, Lord Justice Romer, Mr. Justice 
Finlay, Mr. Justice Charles, Mr. Justice Macnaghten, and Mr. 
Justice Farwell. The Hon. Geoffrey Lawrence is of course a son 
of Lord Trevethin, who was from 1904 to 1921, Mr. Justice A. T. 
Lawrence. and who for a short period was Lord Chief Justice, in 
succession to Lord Reading. Mr. Geoffrey Lawrence, who was 
called in 1906 and took silk in 1925, has been Recorder of Oxford 
since 1924 and has had a considerable practice on the Common Law 


side. He had a distinguished career in the Army during the War. 


and was accorded the D. S. O. He goes to the Bench with the 
cordial good wishes of the profession.—L.J., 1932, p. 265. 


A Heinous Critne—A correspondent writes: The popular 
press is always worth following—especially the evening press—anot 
for its big stories, which are usually rather less than worthless, but 
for the little items that help the harassed “maker-up” to fill out a 
column. These unconsidered trifles throw all sorts of queer side- 
lights on the life we live to-day. We are indebted to the Star of 
April 6 for one that is peculiarly illuminating. A Hornsey shop- 
keeper was haled before the local bench. His crime hardly bears 
mentioning—s0n soninandum inter CAristianos—but in a legal 
journal one need not mince words. At the risk of shocking our 
readers we will be quite frank. The fellow was charged with an 
offence that every high-minded bureaucrat must regard with loathing. 
He had sold a tin of enamel on the afternoon of Early Closing Day! 
But such is the depravity of the times that he actually had the impu- 
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dence to plead (what in fact was true) that the commission of the 
offence had been deliberately procured by the prosecution by means 
of certain subtle crafts and devices, to wit, by inducing an obliging 
youth to knock at the defendant’s back door and tell an ingenious 
fiction about the desperateness of his need for a tin of enamel. The 
tin of enamel was supplied. The needful evidence was obtained. 
The summons duly followed. The borough council inspector 
swore to the abomination. It will hardly be credited, but it is none 
the less true that this upright official, who was only doing his duty, 
was actually cross-examined by the defendant’s solicitor, who had 
the effrontery to ask if the witness thought it part of the said duty 
“to procure and connive at a breach of the law.” The witness’s reply 
was admirable in its combination of dignity with humour. “Jt ts 
my duty,” he said, “to see that the Shop Hours Act is carried out.” 
We regret to have to add that the Bench showed a deplorable Jack 
of appreciation of the inspector’s zeal. In announcing that the 
summons was dismissed, the Chairman was almost rude—L.J,, 
1932, p. 267. 


A Headmasters Liabitty—The Court of Appeal last week, 
in Langham v. Governors of Wellingborough School and Fryer, 
allowed the appeal of Mr. P. A. Fryer, the headmaster of the school, 
from the verdict and judgment in an action trfed at Northampton 
Assizes, in which the plaintiff, a pupil at the school, claimed damages 
for injuries received from a golf ball hit by another boy. The 
o plaintiff was passing an open door, carrying some books, when the 
ball came in from the playground and struck his right eye, the use 
of which he lost as a consequence. Playing with golf balls and 
other hard balls in the school precincts had been forbidden I> 
seems that the ball was hit with an ordinary walking-stick, and 
"evidence was given to prove that a golf ball had never been hit in 
the playground before. Counsel for the respondents urged that a 
golf ball plus a stick in the bands of a boy on a playground with 
an asphalt surface constituted a very dangerous combination. Lord 
Justice Scrutton, in giving judgment, said that for the plaintiff to 
succeed in such a case there must be evidence of some lack of 
supervision, and that the accident was caused thereby. In his 
Opinion there was no evidence in the present case which could 
justify the finding that the headmaster had been negligent, and 
the case ought not to have been left to the jury.—ZL.T., 1932, 
p 276. 


| Fudges and the Prwy Counctl—-While each Lord Justice on 
his appointment to the Court of Appeal i is almest immediately sworn 
of thé Privy Council, the like honour in the case of puisne judges 
ig usually: deferred till their resignation from the bench of the 
High Court. There have, it is true, been exceptions to this rule 
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in that one or two puisnes, during their tenure of office, have been 
created members of the Privy Council; this happened, for example, 
in the case of the late Mr. Justice Kekewich, as also in that of Mr. 
Justice (now Lord) Darling. Nowadays, the inclusion of retired 
judges in the Privy Council is little more than a graceful and well- 
deserved recognition of the services they have rendered to the 
country, although in some instances their further services have been 
requisitioned for the Judicial Committee. The late Sir Arthur 
Channell, for example, seemed never to tire of work, and so time 
and again, after he had resigned from the High Court bench, he 
was found giving assistance in the Judicial Committee of the Privy 
Council, his connection with which is memorable not only by the 
judgments, although technically that is not the correct expression, 
he delivered, but also pictorially by one of the illustrations in Sir 
Almeric Fitzroy’s “History of the Privy Council,” where he is 
seen sitting with Viscount Sumner, Lord Parmoor and Lord Wren- 
bury. In earlier days, however, before the judicial strength of the 
House of Lords was increased by the appointment of a larger 
number of Lords of Appeal in Ordinary, who thus became available 
likewise for the work of the Judicial Committee, ex-judges were 
frequently requisitioned to constitute a quorum of that tribunal. 
Apparently it was not always an easy matter to secure the requisite 
number of trained judges for the hearing of Indian and Colonial 
appeals, and more than once the Duke of Buccleuch, during his 
tenure of the office of Lord President of the Council, was com- 
mandeered to make a quorum. The Duke had to take part, a silent 
one it is true, in the hearing of an appeal relating to the will of a 
Hindu. which lasted four days, and he confessed that he did not 
relish the experience, although one of his judicial colleagues assured 
him that the Indian appellants would much rather have their cases 
decided by a great Scottish duke than by mere lawyers. Whether 
this little piece of flattery compensated him for his four days’ bore- 
dom is not recorded —L.T., 1932, p. 285. 


Political and Legal Pensions——The proposal of the French 
Chamber of Deputies that ex-Presidents of the Republic should 
receive a pension is interesting as reflecting the feeling that those 
who have served the Presidential term should receive some recogni- 
tion from their country for the services they have rendered. At 
one time in our own country the bestowal of pensions for political 
services (which usually consisted merely in voting steadily with 
the Ministry in office} was on a lavish scale. Burke inveighed 
against the system as it was in operation, and although his precise 
proposals for economy did not sectire acceptance, they influenced 
shortly afterwards the curtailment of expenditure very consider- 
ably, At the present time a limited number of pensions for politi- 
cal Services may lawfully be granted under the provisions of the 
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Political Offices Pension Act, 1869, the pension varying in amount 
according to the salary attached to the office in which the grantee 
had served. The applicant for such a pension is required, by virtue 
of sect. 6 of 4 & 5 William 4, c. 24, to state in writing the services 
in respect of which he makes the claim, and also to make “a specific 
declaration that the amount of his income from other sources is 
so limited as to bring him within the intent and meaning of this 
Act,” that is, he must show the inadequacy of his private fortune 
to maintain his station in life. Apparently the bona fides of the 
statement as to the applicant’s need of a pension has sometimes 
been investigated. for we are told that Mr. Gladstone had an un- 
pleasant experience of the relations brought about by the refusal 
of a pension on the ground that the applicant’s statement of his 
income was inaccurate: see Morley’s “Life of Gladstone,” Vol. IJI, 
p. 108. No pensions of this class are paid at the present time, the 
last holders having patriotically resigned them. 


Legal pensions stand on a very different footing, for, while 
political pensions of the kind just referred to may be granted after 
only a few years’ service in the particular offices, judges are required 
to perform their work (apart from earlier incapacity through ill- 
health) for fifteen years. In their case,-too, acceptance of office 
usually means a marked diminution of income for which even the 
prospect of a pension at the end of fifteen years scarcely compen- 
sates. Moreover, ex-judges are frequently called upon to under- 
take public work gratuitously, and to their honour be it said, they 
ungrudgingly shoulder these extra tasks, and thus may be said to 
be earning their pensions concurrently with recéiving them.—L.T., 
1932, p. 285. 


Lord Buckmaster’'s Road Traffic Bul—Lord Buckmaster’s 
Road Traffic Bill was read a second time in the House of Lords 
on Tuesday without a division. Clause 1 proposes to abolish the 
distinction between criminal and civil negligence where a person is 
killed by the driver of a motor vehicle. The driver, if his negh- 
gence has caused the death, will be guilty of manslaughter. Under 
cl. 2, where the negligence causes only bodily injury, the driver 
will be guilty of unlawful wounding. Clause 3 imposes a five 
miles per hour speed limit on goods vehicles over five tons weight. 
The argument for the Bill was based on the appalling sacrifice of life 
and infliction of personal injury which motor traffic causes; during 
the last three years over 20,000 killed, and more than half a million 
injured. The House naturally agreed that this state of things cannot 
be allowed to continue, but the official view, as expressed by the 
Lord Chancellor—though we doubt whether it is his personal view— 
is that the present law is sufficient if it is enforced —L.J., 1932, 
p. 302. 
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Ciil and Criminal Negtigence—The answer 18 that it is not 
enforced, largely because magistrates and juries take too liberal a 
view of civil negligence. Motorists who have killed by obviously 
cuipable negligence. continually escape a verdict of manslaughter 
because the negligence is described as only civil. Objection also 
was taken to placing motorists under a special law of manslaughter. 
But, as Lord Buckmaster said in his reply, this distinction only 
recognises the special danger which motor traffic as now carned 
on causes. It may be that the Bill will not pass in its present 
form, but its favourable reception by the House makes it probable 
that the Government will be forced at length to recognise that their 
primary duty is the protection of life. That obvious truth has been 
forgotten in dealing with the development of motor traffic. Where 
death or serious injury is caused, there should no longer be the 
possibility of setting up the indefinite distinction between civil and 
criminal negligence. Lord Buckmaster’s statement of the case, 
forcible without exaggeration—unhappily the facts speak for them- 
selves—made it impossible for the House to condone the official 
failure to act, and secured the Second Reading.—L J., 1932, p. 302. 


Not Wholly Ineffective.—Du Pareg, J., ought not to worry over- 
much at the failure of litigants to come up to the scratch on the 
testing day of trial. He observed recently that three common jury 
cases were on his list for trial. One or other of the parties failed 
to appear in each case. Two were disposed of and one adjourned. 
The Judge thought it was “lamentable, with hundreds of actions 
waiting to be tried, which had necessitated the appointment of an 
additional Judge, that the daily Cause List should contain so many 
ineffective cases. Solicitors, being ofhcers of the Court, should take 
the {rouble to inform the Associates if there were any doubt about 
their cases being effective, so that others might be added ” 


This is sound sense; but who can say if the solicitors are to 
blame? ` An “ineffective” case may have become so because the lay 
chent at the lasi moment lost his nerve for fighting. And many a 
litigant who would be willing enough to take his chance with an 
uncertain case before one Judge might not so readily appear before 
another. And if it be true that Du Parcg, J.. has already acquired 
such a reputation for discernment as to send the man with the weak 
case to cover, he has done well, and satisfactorily disposed of his 
daily portion. He is entitled, in my submission, to rise early and 
depart as many another good Judge has done before him. Every 
day will not be like that.—L./., 1932, p. 312. 


The New Procedure Rules—The Rule Committee have now, 
after due deliberation, but without anything like undue delay, for- 
mulated rules, “framed on the analogy of the Commercial Court,” 
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which are to apply to such King’s Bench actions as are suitable for 
the abridged procedure thereby constituted. They are to come 
into operation on the 24th inst. <A helptul and readable memo- 
randum accompanies these “New Procedure Rules,” and this, to- 
gether with the rules themselves, will be found in another part of 
this issue (fost, p. 354). Henceforward actions pending in the 
King’s Bench Division will appear in either the “new procedure list” 
or the “ordinary list,” but actions in which fraud is alleged by the 
plaintiff, and those for libel, slander, malicious prosecution and so 
on, in which the parties are entitled to a jury as of right, can never 
find a place among the new procedure actions. If satisfied that an 
action is one to which the order can apply and that it 1s not by 
reason of its complexity or otherwise unsuitable, the plaintift’s 
solicitor may claim at the outset that his client’s action is “fit 
for the new procedure,” while a rule to be inserted in Order XII 
dealing with appearance, empowers the defendant’s solicitor at a 
later stage to insert in his memorandum and notice of appearance 
a certificate that the action is so fit and thus secure its transfer. 
There seems io be no provision tu secure inclusion in the new list 
at any other stage, whether by consent or otherwise. Solicitors 
will thus have to shoulder a considerable burden of responsibility, 
both to their clients when advising, and to the court when certify- 
ing, but as the memorandum says, they are officers upon whom the 
court relies, and their assistance in the initial stage of litigation 
will be welcomed to ensure that the new list is not burdened with 
unwieldy cases. A mistaken inclusion in the new procedure list 
can, if it comes to light, be rectified by the judge on the hearing 
of the summons for directions.—L.T., 1932, p. 335. 


BOOK REVIEWS. 


SARKAR ON Eymence, Fifth Edition, by S. C Sarkar. Price 
Rs. 16 


We have great pleasure in acknowledging the receipt of the 
fifth edition of this work. For some years, this book has been 
looked upon as the leading commentary on the Indian Evidence 
Act, being the most exhaustive treatise on the subject. It is 
therefore necessary only to notice the additional features of the 
present edition. The text has been in many places re-written 
with reference to latest decisions and a large number of new cases 
have been added with the result that the volume has grown by 
the addition of nearly 200 pages over the last edition. This will 
certainly add to the usefulness of the book as a book of reference. 
It is only fair to add that it has become almost a necessary book of 
reference to every lawyer and judge. 
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LEcTURES ON Contracts, by Mr. T. S. Venkatesa Atyar, M A., 
M.L, Advocate, Madras. Printed at the Royal Printing Works, 
Mount Road, Madras. 


This is a unique work of its kind on the Law of Contracts. 
There are excellent treatises treating of the English Law of Con- 
tracts and there are valuable commentaries on the Indian Contract 
Act. The work under review combines the advantages of both 
and has the additional merit of being useful to the students of 
law, as well. The learned author has, in his long course of 
experience as professor of Law, come into contact with students 
and their difficulties in understanding the subject. He has also 
from his practice at the bar realised the needs of the Bofession. 
In his lectures, which form the bulk of this part, he has dealt the 
subject in its natural order of treatment giving a comparative 
study of the English and Indian Law. The principles underlying 
the various topics have been clearly set out with reference primarily 
to the English Law and the differences in Indian Law are referred 
to in their appropriate places. The leading English decisions up 
to date are referred to and the principles are stated almost with 
the language of the eminent Judges iù England. In elucidating 
the principles, the learned author has given his suggestions and 
offered criticism on the various topics wherever needed. The 
second portion of this volume is devoted to giving a commentary 
of the first seventy-five sections of the Indian Contract Act with the 
English and Indian decisions. The Indian case-law on the 
subject is given under the several sections and references are given 
for a discussion of the principles to the lectures portion of the 
book. With a view to illustrate our observation that the prin- 
ciples and history of the law have been stated with clearness and 
thoroughness, we would only draw attention to the treatment 
of consideration in the lectures portion where the author 
has put together valuable information gathered from various 
sources and not found in any one single work. We have no 
doubt that with the appearance of the second part dealing with 
the special branches of the Law of Contracts, such as the Sale of 
Goods, Indemnity and Guarantee, Bailments, Agency and Part- 
nership, we shall have a self-contained work on the Indian Law 
of Contracts. 


Tue Inpiaxn RecistraTion Act, by K K. Vaidya, MA., 
LLB, Solicitor, High Court, Bombay. Second Edition, 1932. 
Price Rs. 3-8-0. 


The numerous recent amendments to the Indian Registration 
Act by the Transfer of Property Act and other enactments have 
called for the second edition of this book. The effect of the 
amendments has been noted in their proper places and the case- 
law has been brought up to date. We have no doubt that with 
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the useful appendices giving the provisions of analogous enact- 
ments and the fees rules of the various provinces, the book will 
be found a handy and reliable guide to the members of the legal 
profession as well as to Registration officers. 


Tue INDIAN PARTNERSHIP Act, 1932, by R. Narasimhachariar, 
B.A, B.L, Advocate, Madras. Published by the Law Publishing 
Company, Mylapore, Madras. Price Rs. 2-8-0. 


This edition of the Partnership Act which comes into force 
on lst October, 1932, will be welcome to legal practitioners and 
businessmén who desire to make themselves acquainted with its 
provisions. The enactment is a short one and the book is natu- 
rally small. We find collected under each section the leading 
English and Indian cases on the subject. The remarks of the 
Special Committee which was composed of eminent lawyers are 
also reproduced in their suitable places. There is a comparative 
table at the beginning of the book giving reference to the correspond- 
ing provisions of the English Partnership Act and the Indian Con- 
tract Act and the appendices give the sections of these Acts 3 
extenso. 


Principles AND PRACTICE oF Company Law, by S. M. Sen, 
M.A, BL, and A. K. Banerjee, M.A., B.L, Advocates, High Court, 
Calcutta. Price Rs. 6. 


The subject of Company Law is one of practical interest to 
businessmen and a knowledge of it is therefore essential to them; 
but a study of the Act itself is not likely to be of much profit 
to them by reason of their unfamiliarity with the modes of legal 
expression. The present book which treats of the subject in the 
form of chapters dealing with each topic in its logical order will 
be found more easily intelligible to them. The leading cases are, 
however, referred to and the Act itself is given after the exposition 
of the subject in the shape of chapters. The appendices give useful 
information on allied topics. We believe the book will be found 
of assistance particularly to students of law and businessmen. ` 
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FOREIGN NATIONALS AND INTERNATIONAL LAW.*+ 
By Mr. B. Sirarama Rao. 
(Continued from Vol. LXII, page 90.) 


Right to intervene of States on behalf of their nationals. 
— The right of States to intervene on behalf of their subjects 
and the principles governing such intervention are thus laid down 
by the Permanent Court of International Justice in a case that 
arose between Great Britain and Greece.1 “It is an ele- 
mentary principle of international law that a State is en- 
titled to protect its subjects when injured by acts con- 
trary to international law committed by another State from 
whom they have been unable to obtain satisfaction through the 
ordinary channels. By taking up the case of one of its sub- 
jects and by resorting to diplomatic action or international 
judicial proceedings on his behalf, a State is in reality asserting 
its own rights—its right to ensure, in the person of its subjects, 
respect for the rules of international law. The question 
whether the dispute originates in an injury to private 
interest which in point of fact is the case in many international 
disputes is irrelevant from this standpoint. Once a State has 
taken up a case on behalf of one of its subjects before an inter- 
national tribunal, in the eyes of the latter, the State is the sole 
claimant. The State does not substitute itself for the subject 
a N N 





“This is the second of a series of three lectures delivered in pursuance of 
“The Krishnaswami Aiyar-Sundara Aiyar Lectures Endowment”, It owes 
its existence to the munificence of Sir Alladi Krishnaswami Ajyar who 
started it in memory of the two great lawyers whose name it bears. Accord- 
ing to the conditions of the Endowment, the lectures have to be on a subject 
connected with public International Law. 


1, Publications of the Court Series A, No. 2, p. 11, 1930 Y. B., p. 6. 
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and consequently factors foreign to the previous discussions 
between the individual and the competent authorities may enter 
into the diplomatic negotiations.” In other words, the parties to 
such a dispute are the two States. The claimant State claims 
for an injury done to itself in the person of its national and 
it must establish in order to succeed a breach of international 
law. As further elaborated in a case between Germany and 
Poland,’ “ the reparation of a wrong may consist in an indemnity 
corresponding to the damage which the nationals of the injured 
State have suffered as a result of the act which is contrary to 
international law. The reparation due by one State to another 
does not, however, change its character by reason of the fact 
that it takes the form of an indemnity for the calculation of 
which the damage suffered by a private person is taken as the 
measure. The damage suffered by the individual is never 
identical in kind with that suffered by the State; it can only 
afford a convenient scale for the calculation of the reparation 
due to the State.” 

In order to justify an award on a claim in respect to an 
injury to a national it is essential that the person injured must 
be at the time of the injury a national of the claimant State and 
not of the respondent State and he must continue to be so at the 
time the claim ts lodged and up to the time of the award. If it 
so happens that in the interval he ceases to be a national or he 
dies and his representative is not a national of the claimant 
State or is a national of the respondent State the claim fails. 
If some of the representatives alone are nationals of the 
claimant State only a proportionate amount can be awarded. 

Though it is true that the remedy involved in these modes 
of approach are only for breaches of international law, there 
are other modes of resorts for breaches of international pro- 
prieties, e. g., unfriendly acts like wholesale discrimination 
against nationals, namely, diplomatic insistence and on 
failure retortion or reprisal. 

A certain school of international jurists, to whom 
we have already referred, of whom Bluntschli, Martens 
Fiore and Fauchili are among the most important, main- 
tain that the law of nations guarantees every individual at 
home and abroad certain so-called natural or fundamental rights 
and such rights are said to be (+) the right of existence, 


2. Publications of the Court Series A, No. 17, p. 26. 
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(ii) the right of protection of honour, life, health, liberty and 
property, (#1) the right of practising the religion of one’s choice, 
(iv) the right of emigration, and (v) the right of entry into 
other States for all lawful purposes. The doctrine of funda- 
mental rights is not accepted by Oppenheim and others. As 
regards some of these, the Committee of Jurists appointed by 
the League of Nations to study the question of codification 
report as follows: “Somerights are not rights created by 
States for the benefit of their nationals or of foreigners, namely, 
the right to life, the right to liberty and the right to own pro- 
perty. The community has simply recognised the existence of 
these rights and States have mutually undertaken to ensure the 
possibility of enjoying them. In fact, wherever a man goes, he 
takes his rights with him and wherever he is, itis the will of all 
States that these rights shouldbe safeguarded.” This is hardly 
distinguishable from the doctrine of fundamental rights of 
Bluntschli, though the categories are fewer. This is stated to 
be the mtnimum which a State should accord to foreigners in 
its territory. On the question as to how far the right to property 
goes, whether and if so to what extent international law for- 
bids the application of measures conflicting with the principle 
of respect for vested rights and how far a State witha view to 
putting into operation some new or social economic policy may 
deprive persons of rights of property which they enjoy without 
awarding them adequate compensation, there is considerable 
divergence of opinion. We have already referred to the pro- 
visions in the treaties after the Great War and the provisions 
in the covenant of the League of Nations with a view to extract- 
ing therefrom a rule as to the minimum that is required to 
constitute civilised treatment. “ International law, ” says Hall, 
p. 59, “is a product of the special civilisation of modern Europe 
and is intended to reflect the essential facts of that civilisation 
so far as they are fit subjects for international rules. Among 
these facts is the existence in almost all States of 
a municipal law, consonant with modern European ideas 
and so administered that foreigners are able to obtain 
criminal and civil justice with a tolerable approach to equality 
as between themselves and the subjects of the State. Inter- 
national law, therefore, contemplates the existence of such law 
and such administration and a State, professing to be subject to 
international law, is bound to furnish itself with them. If it 
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fails to do so, either through the imperfection of its civilisation 
or because the ideas upon which its law is founded are alien to 
those of the European peoples, other States are at liberty to 
render its admission to the benefits of internationgl law de- 
pendeut upon special provision being made to safeguard the 
person and property of their subjects. It is on this principle that 
capitulation and the extraterritorial privileges of European 
nationals are justified. It is on this principle that States are 
held liable for failure or denial of justice in their Courts in 
respect of foreigners. 

Capttulations.—At various times from 1535 to the pre- 
sent century arrangements called capitulations were enter- 
ed into with Turkey by various States the effect of which 
was to withdraw foreigners from the jurisdiction of Turkish 
Courts. Turkey was then outside the pale of international law. 
In 1856 by the treaty of Paris she was brought within the pale. 
Nevertheless, the extraterritorial privileges continued by 
reason it was said of her institutions not being in reasonable 
harmony with those of European countries. In 1914, Turkey by 
a unilateral Act renounced the capitulations. The Powers pro- 
tested. The Great War intervening, no further discussions 
took place. By the treaty of Lausanne, 1923, the capitulations 
were abolished. Germany renounced them in 1917, and Soviet 
Russia in 1921. As a condition of the treaty of Lausanne, Turkey 
was willing to have an investigation into the judicial system of 
the country by a body of neutral lawyers. Non-nationals have 
now free access to Turkish Courts. In matters of marriage, 
divorce, wills, guardianship, succession on death and family 
law for non-Moslem nationals of the allies, the national tribu- 
nals established in the country of the party whose personal 
status is in question will alone have jurisdiction. The parties, if 
they think fit, may submit to Turkish Courts. 

In Japan the extraterritorial privileges conferred on 
foreigners when the country was thrown open to foreigners 
were given up by Great Britain in 1899.3 

In Siam, so far as British subjects were concerned, the 
exercise of extraterritorial rights was governed by a treaty of 
1855. By a treaty of 1883 a special Siamese Court was establish- 
ed for the purpose. In 1909, this system was terminated on the 
coming into force of Siamese Codes and British subjects were 


3. (1895) A. C. 644. 
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placed under the jurisdiction of the Siamese Courts. In 1920 
the United States by a treaty agreed to relinquish her privilege 
on the coming into force of a series of judicial codes in five 
years. Germany and Austria relinquished them by the treaties 
of Versailles and St. Germaine. 


In Persia, they ceased in 1928 but subject however to cer- 
tain safeguards. As regards China, a resolution was adopted by 
the United States, Belgium, the British Empire, France, Italy, 
Japan, the Netherlands and Portugal at the Washington Con- 
ference agreeing to appoint a Commission to investigate and 
report on the possibility of relinquishing extraterritorial pri- 
vileges. By their report in 1926 the Commission recommended 
the eventual abolition of the privileges but by reason of the 
political condition of the country the recommendations are in 
abeyance. Britain was prepared for a “sympathetic adjustment 
of treaty rights to the equitable claims of the Chinese”. Several 
countries have already agreed to renounce the rights. Germany 
lost it by the treaty of Versailles, Austria-Hungary by the 
treaty of St. Germaine, Russia by a declaration in 1921 and 
later by a formal agreement in 1924. Again, in 1908, China 
denounced the protege system by which great extraterritorial 
powers claimed and exercised jurisdiction over subjects of lesser 
ones and in consequence the practice was relinquished. China 
also protested against the grant of nationality to Chinese people 
and Chinese companies by extraterritorial powers. Belgium also 
entered into a treaty in 1928 agreeing to submit to local and 
national jurisdiction in 1930 on some arrangements coming into 
force, in the event of the majority powers agreeing to do so. 
Spain also entered into a similar treaty in 1929. Italy entered 
into a treaty in 1928 postponing surrender of extraterritorial 
rights till other Powers agreed in accordance with Washington 
Conference recommendation. Portugal agreed to renounce 
from 1930. Japan and France have noi yet agreed. The abo- 
lition ot these treaties which is denounced as “unequal” treaties 
looms very large in the policy of the Chinese Governnient 
to-day. As it is, 16 countries including Great Britain 
exercise jurisdiction over their own nationals in their own 
Courts which are independent of the Chinese Ministry of 
Justice. The British system is full and provides for provincial 
Courts, a Supreme Court at Shanghai and a full Court 
acting as a Court of Appeal from all the Courts with appeals 
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in some cases to the Privy Council. These Courts are in the 
eye of the law really territorial courts exercising delegated 
jurisdiction. That ts the view taken by the Privy Council in 
Secretary of State for Foreign Affairs v. Charlesworth, Pilling 
& Co.4 and, as a result, the land laws of China have got to be 
administered by these Courts and the Chinese law cannot be 
regarded as foretgn law. China herself concurrently with the 
old svstem of Courts which seem to be unsatisfactory has a 
modern system of Courts presided over by lawyers educated 
abroad which seem to be quite satisfactory. Under this system 
there is a Supreme Court at Peking, a High Court in each 
Province and a District Court in each District. There is a 
complete code of civil and criminal procedure governing the 
procedure of these courts. But foreigners naturally prefer their 
own Courts. But it is difficult to delay the happening of what 
has already taken place in Japan, Siam and Turkey. 

In Egypt, extraterritorial jurisdiction is exercised in a 
somewhat different way owing to the establishment of inter- 
national tribunals called mixed courts. In civil and commer- 
cial matters and for some police offences, most foreigners in 
Egypt are subject to the jurisdiction of the mixed courts 
while as regards other criminal matters they are subject to the 
jurisdiction of their own consular courts. Abyssinia, China, 
Egypt, Morocco, Koweit, Muscat and Bahrein are only places 
where these extraterritorial privileges survive. 

State Liabiltiy for aciton of State authortty.—The 
first article of the resolution of the Institute of International 
Law declares that a State is responsible for damage caused 
to foreigners by any act or omission which iscontrary to inter- 
national obligation on the part of any State authority, be it 
constitutional, legislative, governmental, administrative or 
judicial. The American-Mexican Mixed Claims Commission, 
1926, in the Neer cased (October 15, 1926) without at- 
tempting to lay down a precise formula, expressed the 
opinion “that the propriety of governmental conduct should 
be judged by international standards and that in order to 
constitute an international delinquency the treatment of 
an alien must amount to an outrage, to had faith, 
to wilful neglect of duty or to an insufficiency of governmental 
action so far short of international standards that every rea- 


4, (1901) A. C 373. 5. (1927) 1 Y. B. p. 183. 
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sonable and impartial man would readily recognise its insuff- 
ciency. Whether the insufficiency results from deficient 
execution of an intelligent law or from the fact that the 
laws of the country do not empower the authorities to 
measure fp to international standards is immaterial.” In 
the case of Fawkner (November 2, 1926), the Commis- 
sion allowed compensation where an American had been 
arrested and kept for some days in a Mexican house of deten- 
tion under intolerable circumstances of indignity and in- 
convenience; in the case of Roberts “for unreasonable delay 
in bringing the arrested man before a Mexican tribunal” four 
months being the maximum period allowed by the Constitution 
of Mexico while in this case seven months had elapsed; in 
Youman’s case for lack of due diligence in punishing perpetrators 
of mob violence; in Quintanilla’s case for not accounting for the 
prisoner who was killed when in custody, it not appearing by 
whom he was killed, whether by the mob or the custodian. It 
was held to be a denial of justice “when there had been un- 
necessary delay in the trial, the accused had not been informed 
of the charges and was not confronted with his accusers and 
the hearings in the open court had been mere formality lasting 
only five minutes the whole procedure disclosing a want of 
seriousness in the Court.” Similarly failure to prosecute the 
accused charged with offences against foreign nationals, grant- 
ing of amnesty to the offenders, allowing the guilty party to 
escape from prison and failure to apprehend him subsequently 
and great delay in proceedings have all been held breaches of 
international duty. The existence of mere irregularities in the 
trial of an accused when they are matters of form rather than 
of substance does not necessarily constitute denial of justice. 
The trial of a man three times in succession when there 
was a probable cause to justify prosecution and the evidence was 
insufficient to show that the Mexican law had been maliciously 
applied was held not to amount to a breach of international re- 
quirements. It was contended by the American counsel in one 
case that the detention of the accused in the absence of the es- 
tablishment of corpus delicti was not justifiable under the Mexi- 
can law and the detention in those circumstances afforded a 
cause of action but the Court was of opinion that such a statute 
would be contrary to international law since it might interfere 





6. (1927) Y. B. 184. 
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with the duty of a State in the discharge of its primary duty of 
administering justice? and its breach could not afford a cause of 
action. In another case, the Mexican Government was held 
liable for laxity and inadequacy ‘of punishment for the 
murder of an American citizen. When though the accused had 
confessed the guilt, the Court refused to issue arrest warrants 
and only after a long delay the accused were tried and sen- 
tenced to a term of 5 years’ imprisonment. The Commission 
held that the laxity shown by the authorities was only par- 
tially redressed by the punishment finally imposed. In the case 
of Chases the United States was awarded 5,000 dollars damages 
for the failure of the Mexican authorities to try and punish a 
Mexican national for having seriously wounded the claimant. 
The assailant was arrested but was released on a bond in 1914 
and was never brought to trial. The Commission expressed the 
opinion that “ international justice is not satisfied if a Govern- 
ment limits itself to instituting and prosecuting a trial without 
reaching the point of defining the defendant’s guilt and assess- 
ing the proper penalty.” In the case of Way, the United States 
was awarded a sum of 8,000 dollars for the denial of justice 
resulting from the unwarranted conduct of a Mexican inferior 
judicial officer. He had issued a void warrant for arrest of an 
American to two men who shot and killed the accused. The 
Judge along with two others was tried and convicted. The 
Judge who was considered the principal party was however 
let off within a year which the American Government 
contended was a wholly inadequate mode of dealing with the 
offence. The Mexican State contended that it was not 
responsible for the acts of minor officials like the Judge in 
question. The Commission held that a State is responsible for 
the acts of its minor officials whether judicial or otherwise if 
it results in failure of a nation to live up to its obligations 
under the international law. In another case (Dyches) the 
United States was awarded compensation of 8,000 dollars on 
the ground that an American national was kept in detention for 
over a year pending trial when the maximum punishment for the 
offence was only a year as ultimately decided by the Supreme 
Court though he was convicted by the Lower Courts to a sen- 
tence for over 6 years. The Commission held that though the 
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Supreme Court having corrected the error, it would in ordinary 
cases not have amounted to a denial of justice in the parti- 
cular case, the long and unreasonable delay of the proceedings 
in a simple case brought it within the rule especially when taken 
along withethe maltreatment of the accused in jail which was 
proved in the case. These opinions on the facts can hardly 
be taken to be decisive so far as general international law is 
concerned as the terms of the reference did not require the 
Commission to confine itself strictly to international law and 
also having regard to the unsettled conditions in Mexico which 
prevented the application of the rules of international law 
governing States with normally efficient systems of adminis- 
tration, judicial and otherwise. 


Some distinction is sought to be made between judicial 
and legislative bodies of the State and the administrative 
or executive and that while the State might be liable for 
the latter should not be made liable for the former. The 
present tendency of juristic opinion is reflected in the 
resolution of the Institute of International Law at Lausanne 
extracted above. But this view does not exclude the 
distinctions made by Hall between the extent of State lia- 
bility in each of those cases. In the case of action by the 
administrative officers and the naval and the military com- 
manders, the liability is highest because they are engaged in 
carrying out the policy and the particular orders of the 
Government and they are under the immediate and disciplinary 
control of the executive and presumably therefore acts done 
by them are acts sanctioned by the State and until such acts 
are disavowed and until if they are of sufficient importance, 
their authors are punished, the State may fairly be supposed 
to have identified itself with them. In such cases, the Govern- 
ment is bound to disavow them and to inflict punishment giving 
reparation when necessary. Judicial functionaries are less 
closely connected. There are no well-regulated States in which 
the judiciary is not so independent of the executive that the 
latter has no means of checking the acts of the former. Again 
judicial acts might be municipally right though they may 
effect an international wrong. And even when they are 
flagrantly improper, no power of punishment may exist. All 
therefore that can be expected in the case of wrongs inflicted 
is that compensation shall be made and if the wrong is caused 
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by an imperfection in the law of such a kind as to prevent a 
foreigner from getting equal justice with a native of the 
country that a recurrence of the wrong shall he prevented. 
Wrongs by legislative bodies generally arise with reference to 
expropriating legislation and we will come back to it later. 
According to Oppenheim, however injurious to a foreign 
State the activity of Parliament may be, it can never con- 
stitute an international delinquency. This cannot be correct. 
States will have to bear vicarious responsibility. Though 
the position of a Government especially in the case of repre- 
sentative Government is difficult, that does not concern 
the wronged State which has a right to demand satisfaction 
and reparation for the wrong done. According to Hall, it 
follows from the indisputable duty of a State to provide 
itself with the best means of fulfilling its obligations that 
if the laws are such that it is incapable of preventing armed 
bodies of men from collecting within it and issuing from it to 
invade a neighbouring State it must alter them. Applying the 
same test to Courts, if its judiciary is so corrupt or prejudiced that 
serious and patent injustice is frequently done to foreigners it 
ought to reform the Courts and in isolated cases, it is responsible 
for the injustice done and must compensate the sufferers. It is 
however impossible to maintain that a Government should provide 
itself with the most efficient means that can be devised for 
performing its international duties. A despotic Government may 
be better able to do so than a constitutional Government. It 
cannot be pretended that a State is bound to alter the form of 
polity under which it chooses to live in order to give the 
highest possible protection to the interests of foreign States. 
To do so, would be to call upon it to sacrifice the greater to the 
less and to disregard one of its primary rights of independence 
—the right that is to say of a community to regulate its life in 
itsown way. All that can be asked is—according to him—that 
the best provision for the fulfilment of international duties 
which is consistent with the character of the national institu- 
tions, it being of course understood that those institutions are 
such that a State with them can be described as well ordered 
toan average extent. A community has aright to choose 
between all forms of polity through which the ends of State 
existence can be attained but it cannot avoid international 
responsibility on that plea of a deliberate preference to anarchy. 
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Coming to judicial functionaries, the Institute of Inter- 
national Law at Lausanne in its draft declared that the State is 
responsible if the procedure of its tribunals or the judg- 
ment is manifestly unjust especially if they have been inspired 
by ill will towards foreigners as such or the citizens of a par- 
ticular State. The draft prepared by an American Committee 
of Jurists in 1928 defines denial of justice for which the State 
is responsible as including the denial, delay or exceptional 
difficulty of access to the Courts, gross deficiencies in the 
judicial or remedial process, the absence of those guarantees 
which are indispensable to the proper administration of justice 
or a manifestly unjust judgment. But it adds that an error of a 
national Court which does not produce manifest injustice is 
not a denial of justice. According to Oppenheim incase of such 
denial or undue delay of justice by the Courts as is interna- 
tionally injurious, a State must find means to exercise compulsion 
and the same is valid with regard to obvious and malicious act 
of misapplication of the law by the Courts which is injurious 
to another State. The Sub-committee of the League of Nations 
Committee of Experts forthe Progressive Codification of Inter- 
national Law is of a different opinion. “ A judicial decision,” it 
declares, “whatever it may be, even if vitiated by error or 
injustice, does not involve the international responsibility of 
the State.” It admits that the State is responsible for denial of 
justice but thisit defines narrowly as the refusal to allow 
foreigners access to the Courts. According to this view, the 
decision of a Court may be intentionally erroneous, it may be 
a tmisinterpretation of the law or it may be manifestly 
unjust but the State is not responsible for injuries sustained 
by foreigners as a result of the decision. This view has 
the support of weak and backward nations but it is not the 
view on which Great Powers act and has apparently few sup- 
porters among jurists outside Latin America and the Orient. 
The irresponsibility of the State for the wrongful decisions has 
been supported in the award of the Senate of Hamburg as 
arbiter in the Croft case and in the case of Yuille Shortridge 
Company. We have referred already the cases on the other 
side. Westlake’s opinion is that the State cannot excuse itself 
by laying the fault on the judges or on a jury, however inde- 
pendent of the executive its constitution makes them. The rea- 
son given is that International Law is not concerned with the 
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particular forms of organisation which the States adopt; it 
merely proclaims their responsibility leaving them free to dis- 
charge their international obligations thrcugh such organs or 
agencies as they may see fit to establish. 


In 1923, when the murderer of the Russian Delegate to the 
International Conference was acquitted by a jury in Switzerland 
in the face of incontrovertible evidence, the Soviet Government 
refused to accept the verdict and held the Swiss Government 
responsible and the latter denying responsibility, the Soviet 
Government declared a boycott of the Swiss goods and later 
resorted to other measures of reprisals, such as the expulsion of 
Swiss nationals from Russian territory. In t928, the Parisian 
Jury condemned the murderer of Italian Consul only to two 
years’ imprisonment which the Italian Government considered 
very inadequate. Similar was the position taken by Italy on the 
murder of General Tellini in Greece. In these cases, the 
person murdered was an official representative in whose case a 
greater degree of diligence is insisted on and so they may stand 
on a special footing and may not be authority on the general 
question. On political murders generally and of political re- 
presentatives in particular, the Council of the League of 
Nations adopted the following opinion given by a Committee of 
10 lawyers, viz, “the responsibility a State is only involved 
by the commission in its territory of a political crime against 
the persons of foreigners if the State has neglected to take all 
reasonable measures for the prevention of the crime and the 
pursuit, arrest and bringing to justice of the criminal. The 
recognised public character of the foreigner and the circum- 
stances 1n which he is present in the territory entail upon the 
State a corresponding duty of special vigilance on his behalf.” 
The rather high standard of diligence insisted upon by the 
United States and adversely commented on by Hall has not 
found favour with the experts. Miscarriage of justice in poli- 
tical cases is very possible both in Paris and the United States of 
America where the jury are so often elected representatives. To 
avoid international squabbles, a succession of American Presi- 
dents have urged the transfer of jurisdiction in cases involving 
offences against aliens to Federal Couris. In order to avoid 
the charge of imperfect attention to the claims of foreigners, 
several American States have provided for compensation being 
paid to foreigners by the counties or towns concerned when 
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they become victims of mob outbreaks. There are similar 
provisions also in Belgium, France and certain of the German 
States. 

Liability for the acts of private persons, mobs and im- 
surgenis —The duty of a State in respect of private persons ts 
only to exercise due diligence to prevent internationally injuri- 
ous acts on the part of private persons and in case such acts 
have been committed to procure satisfaction and reparation 
for a wronged State as far as possible by punishing the 
offenders and compelling them to pay damages when required. 
Beyond this the State is not responsible. If it has not exercis- 
ed due diligence, it would be responsible. This rule applies 
whether the acts are directly against foreign State represen- 
tatives or against private individuals. The rule is not different 
though larger claims have sometimes been made with 
respect to the acts of rioters or insurgents. Individuals who 
enter foreign territory must take the risk of an outbreak of 
insurrections or riots no less than the risk of the outbreak ot 
other calamities. Its Courts must be accessible to the foreign 
subjects for the purpose of claiming damages from the offend- 
ers and its Courts must punish such of those acts as are cri- 
minal. A higher claim was made in Santa Isabel case by the 
United States of America against Mexico but was repelled by 
the Commission. The Government was exonerated as it had not 
omitted to take reasonable measures to disperse and capture the 
bandits. Some jurists would make a distinction between mob 
violence generally and mob violence directed against foreigners 
as such. 


Another kind of international delinquency which has re- 
ceived considerable attention in recent years is non-payment of 
money due from a State to other States and nationals of other 
States. Right of States to intervene in such matters is con- 
ceded if necessary even by war. But Drago, the Foreign 
Minister of the Argentine Republic, put forward the doctrine 
that States should not use force for the recovery of their 
national’s debts. This note was evoked by the action taken by 
the British and German Governments against Venezuela which 
included bombardment of a port. Lord Palmerston took the 
view that that it was entirely a matter in the discretion of the . 
State concerned whether to resort to diplomatic representation 
or to force. 
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The views of Drago were put forward for adoption at the 
Second Hague Conference at the instance of the American 
representative and was agreed to in a qualified form, viz., that 
force may not be resorted in respect of debts due to subjects 
till arbitration is offered and refused. Covenant of the League 
affirms tlis view of the matter. There is some distinction in 
this matter between a foreign loan and a loan negotiated in the 
local market. In the latter case, the national has no right to 
protection as he takes it with his eyes open and subject to all 
risks. It will be noticed that the Convention does not apply to 
debts due to a State. In order to avoid foreign State 
intervention, the Governments of a number of Central and 
South American Republics frequently insert in contracts with 
foreign nationals a clause known as the Calvo clause whereby 
the foreign national renounces the claim to international 
intervention. Though they may have the effect of oust- 
ing international jurisdiction till local remedies are exhaust- 
ed, they have been held generally not to have the effect of oust- 
ing the right conferred upon the State to intervene in its own 
right and not in the right of the national. In this matter Presi- 
dent Wilson was of opinion that “No Government ought to 
support its nationals in claims to the detriment of the country 
against which the claim is made.” He always refused to support 
capitalists who had made investments abroad which were uv- 
reasonable or gave them an undue advantage. Before using 
force States would undoubtedly have regard to the taxable wealth 
of the State, purposes of the loan whether it was incurred to 
meet the personal wants of the ruler or for economic develop- 
ment, the economic policy of the country with which the debtor 
trades and finally not so as to make it impossible to the State to 
carry on its activities. In this as well as other matters State 
intervention would be much affected by the question as to 
whether the foreign national 1s one permanently residing in the 
State oris a mere traveller or temporary resident. In the 
former case, seeing that he must be deriving benefit by intimate 
association with the State, it might be less right to intervene on 
his behalf then in the latter case. 


There is influential opinion in favour of the view that the 
international law has regard to vested rights and would not 
permit expropriation of the rights of foreigners without 
compensation. There is an extreme view on the other side 
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on which the Soviet has acted that the State is not bound 
by any such rule. An intermediate view that is supported 
by Sir John Fisher Williams is thatall that a foreigner 
can insist upon in this matter is an equal treatment with 
the nationdls and if the legislation affects equally the 
foreigner and the national, the foreigner or his State can- 
not complain. 

In the Chorzow Factory case between Germany and 
Poland, a clause in the Geneva Convention providing for 
expropriation was regarded as a derogation from the “rules 
generally applied in regard to the treatment of foreigners 
and the principle of respect for vested rights” and there- 
fore inthe nature of an exception which should be strictly 
construed and could not be extended. But even so the Commis- 
sion was’ of opinion that expropriation for reasons of public 
utility, judicial liquidation and similar measures were not 
affected by the Convention (Publications of the Permanent 
Court of International“ Justice Series A, Decision No. 7). 
The question whether when a State passes a general law 
of expropriation it is compelled to grant special treatment to 
foreigners was not decided in this case. That there is a 
general expectation that a foreigner will not be deprived 
of his property without compensation goes without saying 
but that it confers upon the foreigner a right under all 
circumstances is quite another proposition. As their Lordships 
of the Privy Council observed in Jerusalem-Jaffa District 
Governor v. Sulciman Murra® when the question arose whether 
an ordinance providing for expropriation without full compen- 
sation offended against the article of the mandate relating to 
the safeguarding of civil rights “this does not mean—as the 
Supreme Court recognised—that all the civil rights of every in- 
habitant of Palestine which existed at the date of the Mandate 
are to remain unaltered throughout its duration; for if that were 
to be a condition of the Mandatory’s jurisdiction, no effective 
legislation could be possible. Nor does it in their Lordships’ 
opinion mean that in every case of expropriation for public 
purposes full compensation shall be paid. Their Lordships agree 
that in such a case and in the absence of special circumstances, 
justice requires that fair provision shall be made for compen- 


9, (1926) A. C. 321 at 328. 
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Chief Justice said) upon principles of sound legislation.” 
Again as observed in Attorney-General for ihe Dominion 
of Canada v. Attorney-General for the Provinces of Ontario, 
Quebec and Nova Scottai10 there is a distinction between 
legislative jurisdiction and rights of property. There it was 
a question in respect of fisheries and the question was as 
to whether the legislature could regulate the hours of fishing 
and require the taking out of a licence of fishing and their 
Lordships held that the fact that the property rights in the 
fishery vested in the Provincial Government did not preclude 
the Dominion Government from legislating in respect of those 
matters or imposing taxes upon the property. By the 
issue of paper money, a Government may destroy almost 
the whole of the public debts which they owe in their 
currency whether to foreigners or to nationals. No foreign 
Government has taken up the cause of nationals in those 
circumstances. On the other hand in a recent case before 
the German Supreme Court (see 1928 Y. B. 12) the claim 
of the foreign bond-holders that the German devalorisa- 
tion law was contrary to international law so far as it affected 
foreign bond-holders was rejected. The case is specially valu- 
able as under the German constitution the rules of international 
law are accepted as a part of the law of the country. The 
American constitution which prohibits the taking of private 
property for public use without compensation has been held not 
to prevent the States from doing so for “police purposes,” that 
is to say, in the regulation of themorals, health and safety of the 
community, as distinguished, it is said, from “confiscation of 
private property as national policy, whether communistic, anti- 
foreign or merely for mercenary purposes.” The Supreme Court 
of the United States has upheld under this head legislation 
which in effect abolished without compensation the right to 
specially cheap transportation granted to a person as a compel- 
sation for injuries sustained (219 U. S. 467), suppression of a 
livery stable kept in a particular district without compensation 
(237 U. S. 171) and reducing the value of a real estate by 
a Zoning ordinance (47 Supr. Court Reporter 114). This 
police power may justify the suppression of absinth as 
in France, liquor as in America, or large landed estates as 
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in Austria-Hungary. Resort to Police power is not the only 
way in which property can be affected prejudicially. A 
State with collectivist leanings might deprive owners of a large 
part of their profits by imposing heavy income-tax or even of 
property by imposing heavy death duties or making a capital 
levy r It would be an interference with the independence 
of Sovereign States to say that they should not pursue what 
economic policy or social doctrine that they should consider 
beneficial but should so order their house as not to affect 
the property rights of aliens who by entering into the country 
should prima facte be taken to assent to the laws of the 
country. 


The principle of national treatment was recognised in 
the judgment in the caseof The Reparation Commission v. 
The Untied States of America where the question was whether 
the property of the Standard Oil Company in Germany should 
be considered subject to the payment of the charges provided 
tor by the laws carrying out the Dawes plan. The judgment is 
prelaced by the statement “Whereas in the application of a 
generally accepted principle any person taking up residence or 
investing capital in a foreign country must assume concomitant 
risks and must submit under reservation of any measures of 
discrimination against him as foreigner to all the laws of the 
country, whereas therefore an allied or associated national having 
invested capital in Germany has no ground for complaint if for 
this reason he incurs the same treatment as German nationals, 
whereas the principle of equality of treatment and notof dis- 
crimination in favour of allied and associated nationals has heen 
consecrated by the Treaty of Versailles dealing with the treat- 
ment accorded in Germany to the interest and property of the 
said nationals”. Applying this principle, it washeld that the Stand- 
ard Oil Company’s property was equally subject to the imposts 
along with the German nationals. The Italian Government intro- 
duced legislation creating a monopoly of life insurance with no 
compensation to existing insurance companies doing business in 
Italy many of which were foreign. The foreign Governments 
concerned protested and several jurists supported them. The Bill 
however became law in 1912. The only. concession made Was 10 
allow companies both national and foreign 10 years, a longer 
period than originally proposed to wind up their business. The 
South African Republic had recently under consideration 
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legislation as to diamonds which involved the acquisition of 
valuable rights without compensation. Uruguay proposed 
legislation similar to the Italian but on protest from the Govern- 
ments concerned dropped. The British objections were based- on 
the general grounds that the measure involved expropriation 
without compensation, that the British Insurance Companies 
had spent large sums in erecting and extending their business 
subject to the regulations imposed by Uruguay law, that it was 
only by continuing to carry on business that they could expect 
to recoup themselves and that under the proposed law valuable 
assets comprised in the term goodwill would be annihilated” 
but the general tone of the British remonstrance was more akin 
to that of diplomatic remonstrance against a measure, e. g., 
an increase of customs duties which though clearly within 
domestic jurisdiction, nevertheless may have harmful effect on 
the interest of a foreign country. In the case of Toberman, 
Mackey and Company the United States claimed damages from 
Mexico on behalf of the claimant for losses sustained on account 
of the negligence or lack of care of the Mexican Custom 
authorities in consequence of which a quantity of hay, which 
had been placed on the wharf and inadequately protected 
from exposure, was spoiled. The claim was disallowed 
by the Commission on the ground that there is no clear 
principle of international law which obliges a Government 
to take special care as if it were a private storage concern of 
merchandise which comes through custom houses for the 
purpose of exercising the sovereign right of collecting import 
and export duties. In respect of this item of “ goodwill’, even 
those who are in_support of vested rights theory without 
qualification as to national treatment are willing to make a 
distinction. Discussing the clause of the American constitution 
as to expropriation of private property without compensation, 
Mr. Justice Holmes says: “ No doubt a business may be property 
in a broad sense of the word and property of great value... But 
a business is less tangible in nature and more uncertain in its 
vicissitudes than the rights which the constitution undertakes 
absolutely to protect.” The report of the Committee of Jurists 
engaged under the auspices of the League of Nations seems to 
adopt the view that national treatment is the utmost that an 
alien can demand for his property. On the question of treat- 
ment of foreigners, this is what the report says, “ Here also, the 
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will of the community of peoples is clearly defined. It accepts 
the abovementioned rights” (to which I have already referred 
as being the minimum which a State should accord to foreigners 
in its territory) but it does not thereby recognise the right to 
claim for fhe foreigner more favourable {rearment than is 
accorded to nationals. The maximum that may be claimed for a 
foreigner is civil equality with nationals. This does not mean 
that a State is obliged to accord such treatment,to foreigners un- 
less that obligation has been embodied in a treaty. We thereby 
infer that a State goes beyond the dictates of its duty when it 
offers foreigners a treatment similar to that accorded to nationals. 
In any case, a State owes nothing more than that to foreigners 
and any pretension to the contrary would be inadmissible and 
unjust both morally and juridically’’. Even those that are for 
national treatment of aliens would recognise an exception in 
favour of pretended national treatment but in fact a discrimina- 
tion against foreigners having regard to the facts of the parti- 
culai case—e.g., where the property expropriated is in fact all 
foreign property. The International Law Association at 
Vienna on August 9, 1926, resolved as follows on the question 
of protection of private property :— 

t. It is generally recognised by the constitutions, civil 
codes or common law of civilised States that private property 
may not be expropriated without compensation. 

2. In so far as the question of immunity of private pro~ 
perty from confiscation arises in international relations 
the same principle is generally accepted. 

3. A State is by the law of nations entitled to intervene 
to protect its nationals in another State (a) from injury to their 
property resulting from measures which discriminate between 
them and the nationals of such other State, and (b) from actual 
injustice even if there is no such discrimination. 


4. It is contrary to the principles of international law 

. to deprive a foreigner of the fundamental rights to 

which he is entitled as owner through indirect ways which > 

though not in law but in fact lead to an expropriation without 

compensation. Discrimination against foreigners is a ground 

of interference even in other cases where domestic jurisdiction 

is more widely recognised. We shall consider that aspect of 
the case more fully in the next lecture. 


a 
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CORRESPONDENCE. 
We gladly publish the following :— 


NATIONAL ASSOCIATION OF THE LEGAL PROFESSION 


IN INDIA. 
CIRCULAR. 

1. A unified, homogeneous bar for the whole of India has 
been the dream of eminent Indian lawyers, for the realisation of 
which they have worked both in and outside the legislatures. The 
Bar Councils Act was a step towards bringing about unification. 
More than five years have elapsed since the Act was passed, but 
the process of unification has not kept pace with time. It is felt 
that some further measures are called for in order to accelerate 
unification. 

2. At present, the local bars are engrossed with the Courts 
in their own districts and with purely local questions relating to 
the administration of law «n their districts. Even in a single district 
there may be separate bars, one confined to the Civil Courts and 
another to the Criminal Courts, with very little inter-relation or 
cohesion. The result of this state of things is a narrowing down 
of the outlook, a failure on the part of members of the bar to 
appreciate the wider duties and responsibilities of the profession 


and inability to adopt adequate measures to efficiently discharge 
the collective responsibilities of the profession. 


3. In the domain of law and administration of justice there 
is much need for collective action. The settlement of civil disputes 
in a satisfactory manner is a necessary part of the economic life 
of the community. Where the costs of litigation are excessive, 
it becomes an expensive luxury beyond the means of a majority 
of the people and the utility of the courts of justice is to that extent 
diminished. The legal profession, acting in co-operation with the 
judiciary, can do much to bring about reforms in the procedure so 
as to reduce costs and delays in litigation. 


4, There are, besides, other ways of rendering service by the 
members of the profession to the public. Apart from helping in 
the administration of justice by the practice of law ‘in the Courts, 
they can serve the people through the legislatures and public bodies 
and generally by securing for the people and working a liberal 
and representative constitution. ‘Theirs is also the duty, when occa- 
sion arises, of assisting in a liberal interpretation of the constitution, 
by the Courts. 

5. There was a time when the legal profession was the pre- 
serve of certain classes of persons. ‘To-day, it is a thoroughly demo- 
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cratic profession in the sense that it allows free entry to man or 
woman, irrespective of class. The profession comprises members 
drawn from every section of the public, and therein les a dual 
advantage. The members are acquainted with and are competent 
to bring to bear upon the problems calling for solution the needs 
and sentiments of their constituency, $e., the class from which 
they come, and secondly, they are best able to convey, in the most 
suitable and acceptable form, the conclusions to which they arrive, 
to their respective constituencies. At present this is rendered 
impossible owing to the lack of any organised action on the part 
of the profession. 


6. Apart Írom acting as hindrance to the ultimate unification 
of the Bar, this state of isolation deprives the local bars of the 
advantages to be derived from the exchange of information, current 
thoughts, ideas and experience of the profession. Each bar is 
left to tackle its problems without the benefit of any guidance 
from another bar that may have successfully dealt with the same 
or similar conditions. The result is an unnecessary waste of 
energy, duplicated efforts, and hardship to the public. 


7. Organisation is not an end ın itself, but a means to an end; 
that end is the development of professional consciousness and the 
regaining of lost leadership by the profession. Leadership has been 
lost because of the failure of the profession to discharge its collective 
responsibility to the public. Leadership in the administration of 
justice is a great employment, but that alone should not satisfy 
a profession which is fitted to chart the course of government, 
and social and economic progress. The legal profession is best 
fitted to debate the leading questions of the day and crystallize 
sentiment to the point of action, and then direct its course. A con- 
sideration of and contribution towards the solution of the pro- 
blems at present facing the country. would be in keeping with the 
heritage of the legal profession in India. 

8. If co-ordination of the bar is not permanently to remain 
a pious hope, if the profession is to regain its lost leadership, some 
action seems to be urgently called for. The time has come for the 
formation of a NATIONAL ASSOCIATION OF THE LEGAL PROFESSION 
IN Inpa. If such an Association is formed, it would be possible 
for a body of delegates, representing the profession in all parts of 
the country, to meet periodically for a comparison of views and 
for friendly intercourse. The Executive Committee of the Asso- 
ciation would adopt measures for establishing closer relations be- 
tween the bar associations in the districts, and an organic connec- 
tion between the several associations. It may be conceded that 
the foundation period will be long, the growth slow and the organi- 
sation at first, largely social. Nevertheless a beginning must be 
made. The Association can give a strong impetus in the direction 
of the nationalisation of the Bars. With better times coming, the 
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growth of the Association is bound to be rapid, but the foundation 
has to be laid without further delay. The Association will give 
a powerful impetus and aid towards organising local bar associa- 
tions wherever they do not exist and strengthening those that are 
already in existence. It will, in fact, have a powerful, cohesive, 
co-ordinating and vitalising effect upon the bars throughout India. 

9. To weld together all the separate bars into one body of 
common understanding and common sympathy and common pur- 
pose inspired by the spirit of public service is essential to India 
if justice is to be secured, and law and its administration are to 
keep pace with the rapid changes of life in our country. 

10. Having regard to the importance of the subject, it is 
proposed to have a Committee consisting of representatives of each 
of the principal bar associations in India, to consider the matter 
in all its aspects, and, if thought fit, to take steps to bring the Asso- 
ciation into existence, thereby beginning a new and useful chapter 
in the history of the legal profession in India. 

11. The undersigned begs, therefore, to invite through your 
Journal, every Bar Association in your Province, to nominate one 
or more representatives to serve on the proposed Committee and 
to communicate their names and addresses, at its earliest convenience, 
to the undersigned. The Committee will carry on its work either 
by correspondence or by holding a meeting or meetings or in such 
other manner as may be deemed convenient. 

Navan H. PANDIA, M.A, LLB, 
Attorney-at-Lew, 
Joint Editor, The Bombay Law Journal. 





SUMMARY OF ENGLISH CASES. 
ATTORNEY-GENERAL Vv. JACKSON, (1932) A C. 365. 


Executor—Right of retainer—Insoluent estate—Debt due to 
executor—Crown debt for arrears of itax—lf executors can retain 
against the Crown—Adminstration of Estates Act, 1925—Bank- 
rubicy Act, 1914. 


By his will, a testator, who died in June, 1929, bequeathed the 
whole of his estate to J whom he appointed his sole executrix. 
The estate was insolvent. The assets. were worth only £1,000. 
The Crown had a claim for arrears of income-tax and super-tax 
of over £4,000. There were other creditors for £4,000 including 
a claim by the executrix for £1,000 lent to the testator. The exe- 
cutrix claimed to retain the whole of the assets to satisfy her debt. 
The Crown disputed her right to retain against their debt, at any 
rate to the extent of “one year’s assessment” under S, 33 of the 
Bankruptcy Act, 1914, read with S. 34 of the Administration of 
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Estates Act, 1925. As one year’s tax itself came to more than 
£1,000 the question did not arise if the Crown could claim priority 
for the whole arrears. _ 


Held, that the law allows the executor to retain so much as 
will pay himself before any other creditors whose debts are of 
equal degree. The statute, as here, has in some cases exalted 
simple contract debts to a higher degree of priority. To the extent 
to which the Crown’s claim for taxes is given priority in bank- 
Tuptcy it is a debt of a higher degree than that of the executrix in 
this case and she cannot exercise her right of retainer in priority 
to such claim. 


In re Ambler, (1905) 1 Ch. 697, not approved. 


STEADFORD v. BELOE, (1932) A.C. 388. 


Income-tax—Pension to Headmaster—Discretionary payment— 
If chargeable to income-tax RAE ONE tax Act, Sch. E and Finance 
Act, 1922, S. 18. 


The governing body of Bradfield College, who are a aes 
founded by Royal Charter, had the power under the charter to 
apply the funds under their control to give allowances and pensions 
to persons who have been headmasters in their school. On the 
retirement of the respondent they granted him a pension. It was 
a matter entirely of their discretion and voluntary and could i 
withheld at any time, 


Held, that the payment is voluntary and not chargeable to 
income-tax. It is not a profit from the headmaster’s employment 
or given to him in respect of his office, as it is not given to him until 
he resigned his office and no longer held the office. It is not 
therefore taxable under Sch. D as a profit because a mere voluntary 
gift is not a profit within the meaning of Sch. D, since it is not, 
in the true sense of the word, income but merely a casual payment 
which depends upon somebody else’s good! will. 


Duncan's Executors yv. Farmer, 5 Tax Cas, 417, distinguished. 





HEARTS oF OAK ASSURANCE CO., LTD. V. ATTORNEY-GENERAL, 
(1932) A.C. 392, 


Industrial Act, S. 17, sub-sec. (1}-—Indusirial Assurance Coni- 
pany—Imspector or Commissioner investigating a company’s affass 
—If can hold enquiry in public. 

Held, by the House of Lords, Lord Dunedin dissenting, that an 
Inspector appointed by. the Industrial Assurance Commissioner 
under S. 17 of the Act to examine into and report on the affairs 
of a company amenable to the Act “is not entitled to conduct the 
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inspection in public but this shall not prevent him from admitting 
from time to time any persons the presence of whom is reasonably 
necessary to enable him properly to carry his duty under the 
statute.” Such an inspector “is not entitled to make public the 
information gained by him in the course of such examination or 
of the exercise of the powers conferred upon him by the said sub- 
section and by S. 76, sub-sec. (5) of the Friendly Societies Act, 
1876, or otherwise to make use of such information save for the 
purposes of carrying out his examination and of preparing his 
n on the affairs of the plaintiffs and for purposes ancillary 
ereto. ” 


The same rule applies even when the Commissioner enquires 
into the affairs himself. The nearest analogy is that of an Inspector 
appointed by the Board of Trade under S. 135 of the Companies 
Act, 1929, to investigate the affairs of a company and to report 
thereon. i 


In re Grosvenor and West-End Railway Terminus Hotel Com- 
pany, (1897) 76 L.T. 337, applied. 


Hoare & Co. v. CoLLYER, (1932) A.C. 407. 


Income-tax—Brewery Company—Owner of 600 houses—Some 
houses let at reduced rents, rents being foregone for purposes of 
trade—Others at excess rent—If excess rent can be set off as 
against the clasm for deduction for low rent houses—Income-taxr 
Act, 1918, Sch. D. 


A brewery company owned about 600 leasehold or freehold 
licensed, houses let to tenants who were under an obligation to take 
their supply of beer exclusively from the brewery company. In 
the case of some of these houses they were let at rents less than 
the annual value under Sch. A of the Act in the case of freeholds 
and less than the head rent in the case of leaseholds. These reduced 
rents are accepted for the purpose of increasing the volume of 
beer sold. In some cases the rents received by the company ex- 
ceeded the annual value or the rent as the case may be. By virtue 
of Usher’s case, (1915) A.C 433, the company are entitled in pre- 
paring their accounts for assessment under Sch. D as profits from 
the trade to deduct as an expense the difference between the rent 
teceived and the Sch. A assessnrent on the basis of property. The 
Crown contended that, in a case where one owns a number of 
houses like this, the houses must all be treated_as one entity, and 
that surplus rent received in some cases by the company over and 
above Sch. A assessment should go in reduction of the amount of 
allowances to which the company is entitled where the rent is 
below such assessment. 
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Held, that excess of rents over valuations cannot in respect of 
any house be taxed under Sch. D, whereas by Usher’s case, (1915) 
A C. 433, the company is entitled to a deduction under Sch. D 
where it has foregone the rent. The contention of the Crown 
will be to bring into charge under Sch D the thing which admittedly 
is not chargeable at all, namely, in the case of every house where 
the rent exceeds Sch A valuation, the amount of the excess. There- 
fore although the rents foreborne and the expenses incurred 10 
the case of certain houses form a proper item of debit in the 
account under Sch. D, the rents received in the case of other houses 
in excess are excluded from that account. 


Fry v. Salisbury House Estate, Ltd., (1930) A.C. 432 followed. 


THe Kine v. B. C. Fm anp Cepar Lumber Co., Lro., (1932) 
A C. 441, 


Income-tax—Canada—British Columbia Taxation Act, 1924, 


c. 254 Fire insurance amount—If liable to tax as income from 
business. 


A company was carrying on business in British Columbia in 
Lumber. In 1923, their plant and premises were destroyed by fire. 
These subjects were insured against loss by fire under annual 
policies. The company was also insured by the insurance companies 
against further loss or damage they might sustain in the event of 
their plant either in whole or in part and for a period being shut 
down or its working suspended in consequence of fire. The former 
was termed insurance in respect of “fixed charges’’ and the latter in 
respect of “loss of net profits.” The amount received under 
“fixed charges” was treated as a receipt on capital account and not 
disputed. The question arose whether the receipt from the insur- 
ance company in respect of “loss of net profits,” was liable to be 
brought into account for income-tax assessment, 

Held, that this insurance receipt was produced by a premium 
paid out of revenue for the express purpose of ensuring in an event 
a sum in substitution for and the equivalent of net business profits 
over a defined period of time. It is therefore necessarily a revenue 
receipt of the business which must have been brought into account 
for determining the “net income’’ of the business for income-tax 
purposes. 

Commissioners of Inland Revenue v. Newcastle Breweries, 
(1927) 12 Tax Cas. 927 and J. Gliksten & Son, Lid. v. Green, 
(1928) 2 K.B. 193: (1929) A.C. 381 followed. 





BARTON v. REED, (1932) 1 Ch. 362. 


Landlord and Tenant—Lease of premises—Restrictive coven- 
ants against user for business but only for residence—Underlease 


H 
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on the same terms—Underlessee carrying on business—Breach of 
covenani—Lessee knowing of breach but not stopping st—Covenant 
in lease not to do or suffer to be done any business—If lessors 
entitled to re-enter. 


The Governors of a College granted in 1865 a lease of a private. 
residence on their premises to D for a term of 84 years. The lease 
contained, beyond the usual conditions, a restrictive covenant that 
the lessee or hig assigns, etc., shall not use or suffer the same to be 
used for the carrying on thereon any trade, business or manufactory. 
The lease contained a proviso, for re-entry on breach. In 1894 
ihe Jrase was assigned to R subject to an underlease by D to G 
for 79 years. The underlease also contained the restrictive coven- 
ant. G assigned the underlease to E who converted the building, 
till then used as a single dwelling house, into three flats and let 
them out on rent. P also agreed to supply the occupants with hot 
water, heat, lighting, cleaning, etc. The Governors issued notice 
to R complaining of the breach but she took no steps to prevent 
P from continuing the breaches. In an action for re-entry, 


Held, that what P did constituted carrying on of business 
and a breach of the covenants of her underlease. Subletting of, 
premises in suites of apartments with or without the provision of 
any other service is a business. As there is no contractual relation- 
ship between a lessor and an underlessee, the lessor can re-enter 
only if it also amounts to a breach by R, the assignee of the lease. 
The covenant binding on R is that she will not “suffer” the pre- 
mises to be used for the carrying on thereon of any business. 
“Suffer” is a wider term than “permit’’ and it covers allowing 
something to be done which the covenantor has the complete power 
to prevent, and it also imposes on the covenantee a liability to take 
legal proceedings to prevent the thing being done.” As R did 
not take steps to prevent P from doing business after she came to 
know of it, there was also a breach of the covenant by her, entitling 
the lessors to re-enter. 


Atkin v. Rose, (1923) 1 Ch. 522 followed. 


In re Sir THomas SPENCER WELLS. SWINBURNE-HANHAM WU. 
Howarp, (1932) 1 Ch. 380. 


Crown—Bona Vacantia—Mortgagee—lIf trustee of equity of 
redemptton—S. 296, Companies Act, 1929—If retrospeciive. 


A company mortgaged its interest in three leasehold proper- 
ties to W and assigned to him, the whole of the unexpired residue 
of the terms for which they were held subject to the usual proviso 
for redemption. It covenanted also to repay the mortgage amount 
with interest at 4 per cent. per annum. In 1910, the company went 
into voluntary liquidation and a liquidator was appointed. In 1916, 
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the.company was dissolved but as then there was a large sum due 
to the mortgagees and the liquidator thought the equity of redemp- 
tion was of no value, he took no steps to either surrender it to 
the mortgagees or sell or dispose of it to any other person. After 
dissolution, the rents on the property increased and the mortgage 
amount was largely paid off therefrom. The equity of redemption 
became of value and the Crown claimed to be entitled to it as 
bona vacantia and W claimed to be entitled to it free from any 
equity of redemption. 

Held, that the transaction between the company and W took 
the form of an absolute assignment of the whole terms, subject to 
the equity of redemption. The only cases where the Crown can 
claim as bona vacamita property or money in the hands of another 
person is where the Crown can show that the property or money 
is held upon a trust which has failed. If the property had been 
sold by the mortgagees prior to the dissolution of the company, and 
the position was that on the dissolution of the company, the mort- 
gagees had in their hands moneys represeriting the proceeds of the 
sale, which were in excess of the amounts required to repay them 
their debt, then the mortgagees would be holding the amount in 
their hands as trustees for the mortgagor and the Crown would 
have a good title to those moneys. But the mortgagees are not 
trustees of the equity of redemption to the mortgagor. It is an 
equitable interest in the land which could have been asserted by 
the company and as the company has ceased to exist, the right can 
no longer survive to the Crown. The dissolution of the company 
enures for the benefit of the mortgagees and they hold an estate 
on dissolution freed from any right in any one to redeem. 


RUSSIAN AND ENGLISH BANK v. BArinGc Bros. & Co, LTD., 
(1932) 1 Ch. 435. 


Banker—Bank incorporated in Russia—Branch in England— 
Action brought by British share-hobders in the name of London 
Branch—Head office dissolved by Soviet legislation—Action if can 
be continued—Position of the Branch—Companies Act, 1929, 
S 338, sub-sec. (2). 

A banking corporation incorporated in 1911 in Russia with its 
head office in Russia, established a branch in London in 1915. In 
1917, Bolshevist revolution broke out and at some subsequent date 
the Bank was dissolved or otherwise ceased to exist according to 
the Russian law. Nearly three-fourths of the shares were held 
by British share-holders and an action was commenced by them 
in England in the name of the London Branch to recover moneys 
alleged to belong to the plaintiffs in the hands of the defendants. 


Held, that on the dissolution by the Soviet Decree, which is 
hke laying of the axe at the root of the tree, the foreign corpora- 
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tion with its branches ceased to exist. A defunct corporation is 
in the eye of the law no party at all and when once the Court is 
made aware that the plaintiff is non-existent and therefore quite 
incapable of maintaining the action, it is bound to put an end to 
it. The acts of those who have intermeddled with the affairs and 
assets of the branch, after the destruction of the parent company, 
can be regularised by adoption and ratification by a liquidator in a 
winding-up under S. 338, sub-sec. (2) of the Companies Act as an 
unregistered company. As there are no continuing members of 
a dissolved company, the petition will have to be presented by a 
creditor of the company. 

Opinion of Lord Finlay in Russian Commercial and Industrial 
Bank v. Comptoir d’Escompte de Mulhouse, (1925) A C. 112 not 
followed. 


Goukassow’s case, (1923) 2 K.B. 682 followed. 


In re Morton: Morton v. Morton, (1932) 1 Ch. 505. 


Famuy settlement—Agreement between four out of five 
members of family—Fifth mot heard of for 12 years by then— 
Subsequent appearance of the fifth member—Refusal by him to 
ranfy or concur in the settlement—Result of. 2 


By a will, dated 1914, a testator W. M. devised alt his 
estate to his wife absolutely. He died in 1928, after having sur- 
vived his wife and without having made any further will. There- 
fore he died intestate. According to the law of intestate succession, 
his five brothers were entitled to succeed. The whereabouts of 
one of the brothers T. M. was unknown, he not having been heard 
of for over 12 years at the date of the death of W. M. As W.M. 
had expressed a desire to give a share to his niece M. H., who was 
living with him from her infancy, the other four brothers executed 
a family settlement giving her a sharé in the property. T. M. 
subsequently appeared and claimed his one-fifth refusing to concur 
-in the arrangement. 

Held, that a family arrangement come to by the persons who 
have signed the deed without the knowledge or in the absence of 
one member of the family intended to be affected thereby, is to 
be regarded, in the absence of any proviso to the contrary, express 
or implied, as having been entered into on the assumption that the 
absentee will in due time join in the transaction. His concurrence 
is therefore an implied condition of the validity of the arrange- 
ment, and if it is not obtained, the arrangement is not binding on 
any of the parties to ft. 

Peto v. Peto, (1849) 16 Sim. 590 and Bolttho v. Hillyar, (1865) 
34 Beav. 180 followed. 


The fact that T.M. is not named as a party in the deed does 
not distinguish this from the above cases as he is referred to there- 


o 


LXII] THE MADRAS LAW JOURNAL. 61 


in so as to make it plain that the deed was made upon the supposi- 
tion that if living he would ulfimately concur in the arrangement. 


In re Davies’ Witt Trusts. Bevan v. WILLIAMS, (1932) 
1 Ch. 530. ° 

Construction of statutes—Complicated legislation—Two pos- 
sible constructions, one taking away a vested right and another 
retmming tt—Rule of construction, 

“It is right in the case of complicated legislation,’’ such as 
the Law of Property Act, 1925, “to place a benevolent construction 
on the various sections, and in a case of doubt to avoid the result 
that mghts possessed before the coming into force of the Act are 
seriously affected or even destroyed as a consequence of a difference 
in the legal machinery which the legislature has thought fit to create 
in an endeavour to simplify the law.” 


In re P. E. and B. E. Kern, (1932) 1 Ch. 555. 


Bankruptcy—Execution—Port payment of judgment-debt to 
withdraw Shersffi—Subsequent payments in instalmenits—Adjuds- 
cation as bankrupt of judgment-debtor—Instalments within three 
months—First payment beyond three months—Liabtusty to repay— 
Bankruptcy Act, 1914, Ss. 37 and 40. 


In execution of a decree for £214, it was agreed that the 
debtors should immediately pay £100 to the creditor on account 
of the judgment debt and the balance by monthly instalments of 
£20 each. In pursuance thereof £100 was paid on August 30, 
1930 and two instalments of £20 on September 26, and October 
27. As default was committed in further payments, the creditors 
entered into possession of the properties on December 13. On 
December 16, a receiving order was made on the debtor’s own 
petition and the debtor was adjudicated a bankrupt. The trustee 
in bankruptcy claimed from the creditors the sums received by 
them in execution, as money paid by the bankrupt under an execu- 
tion which was not completed before the date of the adjudication. 

Held, that undoubtedly the two sums of £20 were repayable 
as having been received within the date of 3 months to which the 
trustee’s title relates back under S. 37. Even as regards the sum 
of £100, it is repayable as having been received in execution which 
was not complete on the date of the receiving order within the 
meaning of S. 40 and it is not necessary for that purpose that the 
receipt should also be within the period mentioned in S. 37. If the 
execution creditors choose to keep alive the execution for a long 
time for their own purpose, they cannot complain of hardship. 
“S. 40 is a substantive enactment and the right of the trustee there- 
under is not limited to the benefits of execution received by the 
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execution creditors after the date to which the trustee’s title to the 
bankrupt’s property relates back.” 


“ 


Lazaro Bros. & Co v. BANQUE- INDUSTRIELLE De Moscow, 
(1932) 1 KB 617: 101 L.J.K.B. 65. 


Practice—Judgment against non-existent person—Validity of 
—Kusstan Bank—Decree against—Garnishee proceedings founded 
on such decree—Bank ceasing to exist by date of decree—Garnishee 
order, if cam be issued. 


L, an English Firm, having a claim in debt against a Moscow 
Bank, sued the Bank in the English Court and, with leave of the 
Court under O. 9, R. 2, sent notice through registered post to the 
defendant Bank. Judgment was later signed against the Bank in 
default of appearance. L Co. then obtained a garnishee order nisi 
against another Bank M in respect of moneys said to be owing by M 
Bank to the Russian Bank. The M Bank contested the order on the 
ground that the Russian Bank had ceased to exist and that the 
service of notice on the Russian Bank was irregular. 


Held, that on the evidence and reading the Russian decrees, 
the Banks in Russia had been nationalised and had ceased to exist 
as separate entities, at any rate from the time when the steps 
directed for the nationalisation of the banks had been finally com- 
pleted. Further the order for service under O. 9, R. 2 was invalid 
and a nullity and no garnishee proceedings could be founded upon 
it. 


Per Scrutton, L.J—The rule that if a person injuriously 
affected by a judgment by default and not a party to that action 
desires to set aside the judgment, he must apply either in the 
defendant’s name, if he is entitled to use it, or in his own name, 
by a summons served both on the plaintiff and the defendant, to 
have it set aside, does not apply to the case of a non-exiBtent person, 
or defendant on whom no summons can be served. “If it comes to 
the knowledge of the Court that it has entered judgment in default of 
appearance against a man who was at the time dead, or a company 
which was at the time dissolved, or non-existent according to the law 
of its country of origin, the Court is bound, after hearing the 
parties interested, of its own motion to set the judgment aside. 
Such a judgment is null and void.” 


Per Slesser, L.J—It is necessary “in order to found 
garnishee proceedings, that there shall be a judgment upon which 
proceedings may be based, and it is very clear, when the matter 
is fairly considered, that there was not in existence here any 
judgment on which the Court could properly Act. A defendant 
has a right to have a default judgment set aside if it is signed 
irregularly.” As a general principle, when the Court comes’ to 
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the conclusion that it has been induced to act upon affidavits 
which are not candid and do not fairly state the facts, but are 
stated in such a way as to mislead the Court, there is power in 
the Court to protect itself and prevent an abuse of the process.’’ 


WESTMINSTER BANE, LTD. v. OSLER; NATIONAL BANK, LTD, 
v. Baxer, (1932) 1 K.B. 668. ~ 


Income-tax—Bank—Conversion of War-bonds to conversion 
Loan and War Loan—Profits by such conversiom—If taxable. 


The Banks had acquired National War Bonds of various issues. 
In the events whi-h happened none of the said bonds was repaid 
by the Government, but they were converted into 34 per cent. con- 
version Loan Stock or into 5 per cent. War Loan 1929-47. The 
question was whether in arriving at the profits of the Bank for 
the purposes of the income-tax assessments, there should be includ- 
ed any sum as representing profit resulting from such conversion. 


Held, that by conversion the Banks put an end to the existence 
of the National Bonds as such in their hands, and preferred, 
instead of waiting till the -due date, to exchange the Bonds at the 
time when they did for these new issues. It is simply a case of a 
sale on certain terms fixed by the Government, and investment of 
the proceeds. Therefore, whether in the books of the Bank they 
did so or not, this is to be regarded as a definite change of an | 
investment upon certain terms which reveal an enhanced price, 
and the margin so revealed by that enhancement of the price is 
the profit and is therefore liable to income-tax. 


Royal Insurance Co. y. Stephen, 14 Tax Cas. 22 approved and 
the dicta in California case, 5 Tax Cas. 159 and Brown vy. National 
Provideni Institution, (1921) 2 A C. 222 relied on. 


W. T. Lams & Sons v. Goring Brick Co., LtD., (1932) 1 K.B. 
710: 101 L.J.K B. 42. 


Damages—Breach of contract—Appointment as “Sole selling 


Agenis’’—Sale by manufacturers (Principal) dwect—If breach of 
the contract. 


By an agreement in writing, the defendants, who were manufac- 
turers of bricks and other building materials, appointed the plaintiffs, 
“sole selling agents of all bricks and other materials manufactured 
at their works” for three years and afterwards “continuous subject 
to twelve months’ notice by either party.” About two years later, 
the defendants wrote to the plaintiff that they intended in the future 
themselves to sell all materials without the intervention of an agent 


and actually sold some directly. In an action for damages for 
breach of contract, 


NN 
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Held, by the Court of Appeal and Wright, J., that the words 
“sole selling agents ... .” mean that the plaintiffs were to have the 
right of selling in their capacity as agents all the bricks, etc., 
manufactured by the defendants themselves and that during the 
currency of the agreement neither the defendants ngr any other 
agent appointed by them, can sell the materials. 

Snell Grove vw. Elbringham Colliery Co., 45 J.P. 408 followed 
and Beniall v. Vicary, (1931) 1 K.B. 253 distinguished by Wright, 
J. and Scrutton, L.J. Per Greer and Slesser, L.JJ.: “Neither of 
the cases affords us any assistance one way or the other in the 
present case” as both of them deal with the relation of principal 
and agent and neither of them has to do with purchasers and their 
vendors. 


VAUXHALL Estates, LTD. v. LIVERPOOL CORPORATION, (1932) 
1 K.B. 733. 


Statutes—C onstruction—Prowvision in earher Act that provisions 
in other Acts inconsistent with it “shall cease to have or shall not 
have effect . . .’—-Proviston in a later Act iwnconstsient—Effect of. 


The Acquisition of Land (Assessment of Compensation) Act, 
1919, provided for the assessment of compensation of lands compul- 
sorily acquired under it on a particular basis and by S. 7, provided 
that “The provisions of the Act or order by which the land is 
authorised to be acquired, or of any Act incorporated therewith, 
shall, in relation to the matters dealt with in this Act, have effect 
subject to this Act, and so far as inconsistent with this Act those 
provisions shall cease to have or shall not have effect .. .”’S. 46 of 
the Housing Act, 1925, provided a different mode of calculation 
of compensation which was inconsistent with thé mode provided 
m the 1919 Act. 

Held, that even assuming S. 7 of the Act of 1919 applies even 
to provisions in future Acts, it is open to Parliament at any subse- 
quent time to repeal or amend the enactment of 1919 either expressly 
or impliedly and where there are two inconsistent provisions found 
in two Acts of Parliament, the one passed subsequently to the 
other, the later provision shall prevail and shall be deemed impliedly 
to repeal the earlier provision in accordance with the maxim “Leges 
postertores priores contrarias abrogant.”’ 

Per Avory, J—"S. 7 of the Act of 1919 in its true construction 
is restricted to existing Acts of Parliament.” 





ae Back (Inspector oF Taxes) v. Waittock, (1932) 1 K.B. 


Income-tax—Resident of Straits Setilements—Change of 
residence to England—Income arising from foreign possessions— 
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No change in the nature of income—Method of calculation of 
inconse-tax—Income-tax Act, 1918, Sch. D, case V, r. 1 and Finance 
Act, 1926, S. 29. 

The respondent, having resided in the Straits Settlements for 
many years,,took up his permanent residence in England in April, 
1927. While in Straits Settlements he was im receipt of 
income from stocks, shares and rents arising in the Séttlements and 
that income continued after his arrival in England. The income in 
the year previous to settling in England was larger than that during 
the year of assessment and the question arose if the case fell 
under S. 29, sub-S. (1) (b) (1) of the Finance Act, 1926 as ot 
income first arising in April, 1927, when he came to reside in 
England. 

Held, following Fry v. Burma Corporation, 1930 A.C. 321, 
that the income of the respondent cannot be regarded as having 
arisen only when he swam into the purview of the Income-tax Acts. 
The income did not first arise in the year preceding the year of 
assessment. - 


Manw v. Nass, (1932) 1 K B. 752. 

Income-tax—Profits of illegal trade—Liability to taex—Income- 
jax Act, S 237, Sch. D. -~ 

The assessee who was trading as an amusement caterer, was 
also dealing in, or the use of, certain automatic machines which were 
made for “unlawful gaming.’’ These machines he placed with 
the proprietors of public premises so that persons resorting to the 
premises might indulge in gaming by the use of them. The profits 
which thus accrued were divided between the assessee and the 
occupier of the premises. It was contended ior the asseasee that 
an illegal trade is not a trade within the meaning of the Income- 
iax Act and its profits are not liable to be taxed. 

Held, that the letting out of these machines in a commercial 
way with a view to the reception of profits in a commercial way 
is a “trade’’ so that the profits are chargeable to tax and the 
consideration that it is tainted with illegality does not affect the 
liability to tax. The State finds profit made from what appears 
to be a trade and taxes it. It does not thereby follow that the 
State is either condoning or taking part in it or sharing in the 
illegality. 

Hayes v. Duggan, (1929) I.R 406, dissented from. 


F. E. SELDON v. Croom-JOHNSON. 

Saare v. Bruce THoasras, (1932) 1 K B. 759. 

Income-tax—Barrister becoming a Kings Counsel—W hether 
seis up a new profession thereby. 


I 
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- The question was if a practising barrister sets up a new pro- 
fession when he commences to practise as King’s Counsel. 

Heid, when a Barrister is made a King’s Counsel, what happens 
is that the Sovereign confers a titular rank which is recognised 
in the Courts by giving the holder precedence, a seat within the bar, 
and by entitling him to wear a silk gown. He abstain’ from doing 
certain classes of work which he did before appomtment. But he 
is still acting in the same way as before, practising the art of advo- 
cacy. Both the junior Barrister and the King’s Counsel carry on 
the same profession; only, the King’s Counsel occupies a higher 
rank of degree within it The King’s Counsel does not therefore 
“setup .. . within the year of assessment’’ a new profession within 
the meaning of R. 1, sub-R. (2) of the rules applicable to cases I 
and II in Sch. D to the Income-tax Act, 1918. 





JOTTINGS AND CUTTINGS. 


Retirement of Mr. Justice Rowlatt,—After twenty years’ judi- 
cial service Mr. Justice Rowlatt has retired, and thereby the King’s 
Bench Division loses one of its ablest and most expeditious judges. 
A very learned lawyer, he employed the leisure hours of his early 
days at the Bar by writing the classic treatise on the law of princi- 
pal and surety, but very soon thereafter he became one of the busi- 
est of juniors and ere long was appointed to the responsible post 
of common law Treasury “devil,” which made him busier still. That 
post he held for seven years concurrently for a part of the same 
period, with the Recordership of Windsor, so that he came to the 
High Court Bench well equipped for the more important duties 
which there confronted him. Like the other common law judges 
he had to take his share in the varied work that falls to them, both 
in town and on circuit, but from the frequency of his being in 
charge of the revenue paper the profession came to associate his 
name almost exclusively with the difficult and not very exhilarating 
branch of litigation there dealt with. The decision of intricate 
points of income-tax law appeals little to the man in the street, or 
indeed, to any one save litigants striving to escape the meshes of 
the inspectors of taxes, and the little group of specialists who have 
‘Dowell” at their finger ends, with the consequence that Mr. Justice 
Rowlatt was much less often in the public eye than many of his 
judicial brethren. This in no way perturbed the learned judge who 
has never courted the public gaze and has been content to dis- 
pose of his lists quietly and unostentatiously. So identified has he 
been with the revenue paper that it was eminently fitting that at 
the conclusion of the term’s list the Attorney-General should have 
offered some happily phrased valedictory remarks, dwelling on 
the pleasure it had been to all members of the bar to argue cases 
in his Court where, as he said, the gathering had always partaken 
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more of the character of a family party than of a meeting of Oppo- 
nents. Mr. Justice Rowlatt, was obviously gratified with this ex- 
pression of regard, and we may assure him that he will carry with 
him in his retirement the good wishes of the whole profession for 
many years Qf quiet enjoyment.—S.J., 1932, p. 221. 





The Rights of a Time-expired Convict.—The action Bottomley 
v. F, W. Woolworth & Co., Lid. (The Times, 2nd and 3rd March) 
was brought by Mr. Bottomley in respect of certain matter defama- 
tory to himself contained in an American Magazine sold in England 
The defendants pleaded that they were ignorant of the libellous 
matter, and Horridge, J., held that, in effect, there was no evidence 
that their ignorance was due to negligence, a matter on which the 
finding of the jury, who awarded Mr. Bottomley £250, was ad- 
verse to them. A point of law, however, on which Mr Bottomley 
and the judge did not see eye to eye arose on the position of a 
person who has “done time”. Mr. Bottomley is reported elsewhere 
to have “quoted a case” to the effect that one who has served his 
sentence is in the same position as he who has received the King’s 
pardon, a proposition to which the judge did not give assent. The 
case was not mentioned in the other report, but it may be surmised 
with some confidence that it was Leyman v. Latimer, (1877) 3 
Ex. D, 15 and 352. The head-note on page 15 in fact rather sup- 
ports Mr. Bottomley’s contention than otherwise. The defend- 
ants had called the plaintiff a “felon editor,’ and pleaded that the 
plaintiff had been convicted of and sentenced for a felony. The 
plaintiff replied that having served his sentence he beame as cleared 
{rom the crime and its consequences as if he had received the 
Queen’s pardon under the Great Seal. On demurrer this was held 
a good reply. The judgment of Cleasby, B., however, hardly appears 
to go further than to rule that a person convicted of felony and 
sentenced does, on the expiration of his sentence, cease to be a felon 
like one who holds the King’s pardon, and therefore must not be 
so called. A true statement that a person has formerly been con- 
victed of a particular offence cannot, of course, give rise to damages 
in a civil action. Criminal proceedings might lie if such a state- 
ment, though true, was made wantonly, in circumstances which did 
not justify assertion so provocative. Anyone released after duly 
serving either a sentence of penal servitude or imprisonment is no 
doubt in the usual case in the most deplorable situation, and sug- 
gestions that he is minded to commit the same or any other class of 
offence, unless amply justified by evidence, merit severe damages 
against those who utter them. There is a distinction, however, 
between “this is a soiled dove” and “this was once soiled dove.” 
The past can be lived down but not expunged, for, in Mr. Kipling’s 
language, “though*you mount and continue the race, the hoofslides 
are scarred o'er the course.” —S.J , 1932, p. 221. 
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Slaughter of Animals—The Slaughter of Animals Bill now 
before Parliament, if passed into law, will put an end once and for 
all to the anomalous state of affairs which has been existing for 
some years past in regard to the humane slaughter of animals. That 
there is every prospect of the Bill becoming law demands of little 
doubt. It is a non-party measure backed by representative members 
belonging to each of the four political parties. Some years ago the 
Ministry of Health published model bye-laws with regard to the use 
of humane appliances for the slaughter of animals, and these bye- 
laws have been adopted by a certain number of local authorities with 
results which have proved very satisfactory. The Bill now before 
Parliament incorporates appropriate portions of these model bye- 
laws and applies them to the whole country. The object of the Bill 
is to ensure that all animals except swine slaughtered in slaughter- 
houses and knackers yards’ in England, whether for human food or 
otherwise, shall be humanely killed. It is provided that all slaugh- 
ter men shall be licensed so that only competent persons can be 
employed, and it provides for the inspection of slaughter-houses 
not only by the police but by inspectors of local authorities and 
also by officers of societies for the protection of animals who are 
authorised by the Minister of Health to have access to such 
places. The penalties for breach of the Act are severe and include 
a fine of £20 for a second offence, after which the same fine 
may be repeated, plus imprisonment not exceeding sixty days. 
There is also a provision which will be welcomed (in view of the 
shocking disclosures that have appeared from time to time in the 
newspapers) by which the wholesale slaughter of animals affected 
by foot and mouth disease is to be carried out by officers of or 
persons employed by the Minister of Agriculture using mechanical- 
ly-operated instruments approved by the Minister. Proper pro- 
vision is, of course, made for the slaughter of animals by Jews and 
Mohammedans in accordance with their religious beliefs —S J, 
1932, p. 222. 





Judges and Knsghthood.—In the life of Lord Eldon in Camp- 
bell’s ‘‘Lives of the Chancellors’, we are told that, when that 
great lawyer was appointed Solicitor-General, “to the high con- 
tentment of the Bar, and thé general satisfaction of the public,” 
he modestly wished to avoid knighthood, but George III then 
laid down a rie, which has been adhered to ever since, that the 
Attorney-and Solicitor-General, and the judges, if not ‘“honour- 
able” by birth, shall be knighted, “to keep up the reputation of 
the ancient Order of Knights-bachelors.” As most people are 
aware, nearly all of the judges, immediately after their appointment, 
receive the dignity of knighthood in accordance with this old 
rule. Some of our older readers may remember that Mr. Justice 
R. S. Wright struggled hard to escape being made a Knight—a 
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dignity which, said he, put him on a level with City Aldermen 
and others wıth whom he had no desire to be lkened In the 
end, the practice or custom was too much for him, and so, with 
a very bad grace, he accepted the honour which he considered 
no honour aț all, in this resembling the man mentioned by Frederick 
Locker Lampson, in his entertaining book “Patchwork,” who, having 
met a friend who had just been given a handle to his name, said 
“A knighthood, I presume?” “No,” said the other, “a baronetcy.” 
‘{ am sorry for that,” replied the first. “Sorry, why?” asked 
the recipient of the dignity. “Well,” answered his candid friend, 
“you see, if it had been a knighthood the infamy would at least 
have died with you,” a somewhat cruel observation even for a 
candid friend. The order instituted by George III above refer- 
red to excepts from the obligations of being knighted those 
who are “honourable’’ by birth. Several sons of peers on being 
promoted to the Bench have on this account declined to be knighted, 
among these being Mr. Justice Denman and the present Lord 
_ Russell of Killowen. Others have been content not to vary from 
their colleagues in this matter and have accepted knighthood as has 
just been done by Mr. Justice Lawrence, who, as the son of a 
peer, could have claimed to be excused.—S J, 1932, p. 293. 





Mental Defect.—A most valuable recommendation is that before 
a sentence of preventive detention is passed the prison authorities 
should be required by statute to submit to the court a statement 
containing a report from the prison medical officer on the mental 
and physical condition of the offender, such information as can be 
collected as to his history and circumstances, and observations as 
to his suitability for such a sentence The question of psychologi- 
cal treatment the committee approach with considerable caution. 
They do not agree with the view that crime is a disease or gene- 
rally the result of mental disorder: they do, however, believe there 
is a certain amount of persistent crime due to’ abnormal mental 
factors and that “there is reason to suppose that certain delinquents 
may be amenable to psychological treatment.” They permit them- 
selves. therefore, to recommend that a medical psychologist should 
be attached to one or more penal establishments, that selected 
cases should be placed voluntarily under treatment, a systematic 
follow-up conducted over a prolonged period, and the results—fai- 
lures as well as successes—of such accredited medical psycho~ 
logists published in due course. A reasonable concession if not all 
that was hoped for in some quarters.—L.T., 1932, p. 428. 





Lawers on the Saturday Review.—The Saturday Review, which 
has just changed hands, started on its career in 1855 with a staff 
which was chiefly composed of members of the Bar, several of 
whom were to rise to high positions in the Profession. Among 
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these were Sir Henry Maine, Charle Bowen Fitzjames Stephen, 
Sir William Harcourt, Thomas Collett Sandars, and George Stovin 
Venables, the last-named being usually accounted the prototype 
of George Warrington in Thackeray’s “Pendennis,” It was a 
brilliant galaxy of writers whom John Douglas Cook, the editor, 
gathered round him when he left the Morning Chronicle and started 
the famous weekly. From the first, as someone has said, the new 
journal was lacking neither in ability nor in audacity, in both res- 
pects of each of the contributors playing his part. Speakig of 
Fitzjames Stephen, his biographer—his brother, the late Sir Leslie 
Stephen—says that as became a good Saturday reviewer, he fell 
foul of many popular idols. One of these was James Payn, whose 
fiction achieved a certain popularity, which of itself was an excel- 
lent reason why Stephen should trounce it to his heart’s content. 
Years later the novelist and the reviewer became intimate friends, 
and the latter on one occasion re-called with no little amusement 
how he had pitched into one of Payn’s novels. ~Payn did not per- 
ceive the humour of the situation quite as keenly as did Stephen, 
and he says that he noted with no little satisfaction 
that after his reviewer reached the Bench the newspapers 
usually referred to bam as “the hanging Judge.” How- 
ever, not all Stephen's contributions were conceived 
in a savage strain, and a goodly number of the less severe were 
afterwards collected under the title “Horæ Sabbatice.” Bowen, who 
had a lighter touch than his future judicial colleague, told one 
of his correspondents with much humour that all the articles with 
hard historical names were his, getting them, as he went on to say, 
from Bayle’s Dictionary, while the quotations from Seneca he was 
obliged to compose himself, not having a Seneca in the house.— 
L.T., 1932, p. 438. 





Lord Brentford and Str Donald Maclean —Within the last 
fortnight the political world has become the poorer, by the death 
of two solicitors, Lord Brentford,, known till recently as Sir 
William Joynson-Hicks—a name which invited and recerved con- 
traction into “Jix”, without any loss of the esteem in which he 
was held, but rather as a mark of popularity—and Sir Donald 
Maclean. Of different political parties, but of the same evangeli- 
cal religious faith, they were almost of the same age and each 
practised in London, though Sir Donald Maclean also practised m 
Cardiff. Tord Brentford was a member of the firm of Joynson- 
Hicks & Co., and Sir Donald of Church, Rackham & Co., and each 
rose to a high position in his party by solid gifts of integrity and 
character, rather than brilliance. Sir Joynson-Hicks was Home 
Secretary in the Conservative Government from 1924 to 29, thus 
weathering the storm of the General Strike, and in the latter year 
he went to the House of Lords as Viscount Brentford. But before 
this elevation he had been a foremost opponent in Parliament of the 


—— 
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proposed changes in the Prayer Book Sir Donald Maclean was 
handicapped in his political career by the declining fortunes of the 
Liberal Party, but when in the confusion of parties at the end of 
the War Mr. Lloyd George had ceased to be its leader, Sir Donald 
Maclean took his own independent line and led a remnant, fur- 
lorn, perhaps, but sincere. Upon the formation of the present 
Government he was one of the Liberals included and became 
President of the Board of Education, and upon its departure from 
the traditional policy of Free Trade he was in the minority who 
“agreed to differ.” It is not long since it was rare for solicitors to 
attain high political rank, but a change began when Sir Henry 
Fowler left Wolverhampton to hold the various offices which cul- 
minated in his being Secretary of State for India and going to 
the House of Lords as Viscount Wolverhampton. But since then 
a solicitor has held the premiership during, perhaps, the most 
critical years of the history of this country, and the loss of Viscount 
Brentford and Sir Donald Maclean still leaves a number of well- 
known solicitors in responsible public life—L.J., 1932, p. 421. 





Courts and Parliament.—There was one question in the New 
South Wales Case, of which we wrote (p. 393 ante), on which 
we should have Jiked to have had a decision from the Judicial 
Committee. Can the Courts of a State interfere to restrain 
Ministers or Officials of Parliament from doing acts which are 
in the ordinary course of legislative procedure? When this case 
was in the New South Wales Courts (31 N.S.W. 183 and 20455) 
it was keenly argued for the Ministers who sought to resist an 
injunction that no command could issue to prevent them from 
having free access to the King’s representation, or from passing, 
or helping to pass, any law—whether wWtra ures or not. The 
judiciary, they said, has no control of the Legislaturé and cannot 
enjoin it not to pass an unconstitutional Act—though it may con- 
demn that Act as wWira vires when it comes before them in the 
Courts The Chief Justice (Street, C.J.) felt some difficulty in 
meeting the argument, but decided that those who asked for an 
injunction were not asking the Court to interfere in the affairs of 
Parliament, but to protect them against a breach of-the law from 
which (as members of the threatened Upper house) they would 
suffer special loss. The objectors did not fight on this ground either 
in the High Court of Australia, or, so far as the report shows, 
in Whitehall; but we must confess to a certain affection for it. 
One cannot argue from English Precedents for the New South 
Wales Parliament is not a Sovereign Parliament. Here with us, 
of course, it is a fundamental rule that Parliament (King, Lords, 
and Commons) is master of its own procedure—L.J , 1932, p. 422. 





Persistent Offenders.——The grave peril to society constituted by 
the persistent offender has long exercised thoughtful minds. Of 
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39,000 persons imprisoned ın 1930 more than 50 per cent had 
already been once in prison and more than 12 per cent. ten times 
and more, and not the least dificult aspect of the problem was felt 
to combine the general principle of gradation of sentences accord- 
ing to the gravity of the offence with that of relating them to the 
offender as an individual and not to the particular charge before 
the Court. The preventive detention of the 1908 Prevention of 
Crime Act meant an empty life with no reformative value, and as 
practised had no application to any but the old lag, whereas the 
twenty-one to thirty class constituted in 1930, 25 per cent of the 
total convicted of indictable offences —L.T., 1932, p. 427. 





The Report—tThe report just published confers a public ser- 
vice: it deals with this vital matter in a bold and practical manner, 
free of sentimentality, and keeps in view from beginning to end 
the paramount necessity for checking criminal propensities and 
fitting the offender for return to normal life. The solution put 
forward is detention of a duration to permit of reform and imposed 
by Courts of assize and quarter sessions in lieu of and not in addi- 
tion to imprisonment or penal servitude. This new detention would 
be of two different types. “Prolonged detention” (five to ten 
years), imposed largely in the public interest, would be for the 
“professional” criminal, but would be more directly remedial in aim 
than at present: in the case of “detention” (two to four years) 
there would be an altempt to subject the prisoner to discipline and 
control on the general lines of Borstal training as adapted to more 
adult offenders. Conditions would be at once less repressive and 
definitely more strenuous than in ordinary imprisonment, the per- 
sonal relation would be introduced by putting one responsible man 
in charge of a small group, and education would be made an integral 
part of training and related as closely as possible to the industrial 
occupation pursued, while an attempt would be made to utilise 
prisoners’ labour on work of national importance.—L.T., 1932, 
p. 428. l 





New South Wales and Manitoba. —Who could seriously think, 
for instance, of a Chancery Judge’s granting an injunction, to veto 
the picturesque formalities of Royal Assent of which we read in 
the otherwise prosaic pages of Erskine May? Another interest- 
ing point is to compare this great decision with that in Znitia- 
tive and Referendum Act, In re, (1919 A.C. 935: 88 L.J.PC. 142). 
Where New South Wales succeeded, Manitoba failed: and the 
attempt of the great western territory to fit itself out with a 
referendum was nipped in the bud. The reason was that the 
measure which proposed to establish it did not pay sufficient res- 
pect to the position and powers of the Lieutenant-Governor of 
the Province. His “office” was withheld from the area of legisla- 
tive power which was assigned to the Provinces of British North 
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America by the Imperial Act of 1867. This, at least, was the 
reason given in Lord Haldane’s judgment, though we must say, 
with respect, that as to the most important provision of the Mani- 
toba Act it is dificult to support it. For the rest, Lord Haldane 
made one observation which, if it applied in New South Wales, 
would have gone for to help the unsuccessful litigants of last 
week. Speaking of certain powers to delegate legislative capacity 
which the Provinces had exercised, he went on to say :— 

“but it does not follow that it can create and endow with ite own 
capacity a legislative power not created by the Act to which it owes its 
existence.” 


This is just what the successful litigants in New South Wales 
did; and now they have had their right to do it vindicated —L.J., 
1932, p. 422. 


— m 


Whips and the Lords:—Goodness and mercy are indeed mani- 
fest in some parts of modern legislation; as in the Children and 
Young Persons Bill, which the Lords last week, were considering 
in Committee. So far as consistent with economy or reduced ex- 
penditure, there will be children’s courts, kept apart by dates, places, 
or associations from the courts where older or more hardened 
offenders are tried. Praiseworthy and laudable motives are behind 
the proposed enactment. Moreover, the words “conviction” and 
“sentence” old lags both, with criminal associations, are eliminated 
from the Bill and from the language of the new juvenile tribunals. 
Such words have an evil savour and leave an evi] mark upon the 
mind. 

But despite some display of benevolent opposition on the 
part of the Government, the Lords by 65 votes to 22 decided that 
after what used to be called conviction, but may now be called a 
finding of Naughty, the Courts might leave their marks upon the 
offending child. Whipping was not, indeed, resolved upon until 
references had been made to their Lordships’ boyhood days and 
public school punishments and results. The Juvenile Court 
whipping is indeed to be done decently and in order: a constable 
will act as executioner in the presence of a sergeant, the parents 
to have the right of free admission to the show. But when such 
nasty words as “sentence” and “conviction” are taken away, ought 
not the constable to be taken out of uniform and disguised as a 
cleargyman? The “officer of higher rank” as a Bishop, an Arch- 
deacon or a Rector at the least?—L.J., 1932, p. 430. 





Preventives.—One might, indeed, go further back and give the 
children and their punishment to the ecclesiastical courts. A con- 
stable in uniform whipping a naughty child seems all out of har- 
mony with the general benevolence of the Bull. 

It is not, perhaps, fair to play the carping critic and to offer 
no more than one constructive suggestion. The Bill has yet a long 
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way to go before it becomes an act of Pariament, and one may sug- 
gest an alternative remedy. 


Accepting as beyond all reasonable doubt the fact that the 
ancient public school punishment (apart from that advocated by 
King Solomon) has helped to make so many members of the House 
of Lords what they are, why not, before having tecourse by Act 
of Parliament to constabulary whipping of children, try the effect 
of impositions? Take those hardened little criminals to whom 
Viscount Bertie and Lord Atkin referred. Compel them to write 
out the speech of Lord Danesfort, with its allusions to public 
school and Holy Writ, twenty times at one sitting. It would be 
difficult to refute the objector who called this torture; but it would 
probably be very, preventive. Whipping is not so; for, as Viscount 
Exmouth pointed out, amid roars of laughter, reformatory boys 
whom he had supervised preferred’ whipping to prayers —L.J., 
1932, p. 430. 





Hard for the Judicial Committee.—There has been much dis- 
cussion in the Temple as to whether the Judicial Committee of the 
Privy Council, in refusing to advise His Majesty to grant the 
Dublin Policemen leave to appeal against a Judgment of the Sup- 
reme Court of the Irish Free State, have or have not justified the 
criticism of some Dominion Lawyers that its decisions are not 
wholly uninfluenced by motives of policy. It is, of course, notori- 
ous that Dominion critics who would abolish the right of appeal, 
to the Privy Council do assert that the Judicial Committee does not 
invariably decide questions wholly and solely on the legal merits 
of the case. The House of Lords is outside the ambit of this 
criticism. 

Things must be extraordinarily difficult, sometimes, for the 
Judicial Committee. It is known that their advice to his Majesty, 
in a particular case, may have grave political consequences; and 
although its decision may be perfectly sound and good in law, there 
will always be those who doubt. This Irish case, where it was 
known that most of the big Free State parties were strongly op- 
posed to the right of appeal; where the Attorney-General for the 
Free State was not represented or his absence explained, but all was 
leit to Mr. Dickie, K.C., for the appellants—this was a case in 
point.—L.J., 1932, p 451. 





Unofficial Jokes —It is well that the Bench did not take too 
seriously the indiscreet practical joke which recently brought a 
young barrister into that part of the police-court not usually 
occupied by the bar. Even judges have been known to be led as- 
tray by a misguided sense of humour Mr. Justice Field for ins- 
tance, while travelling with Mr. Baron Pollock, was guilty of one 
of the most surprising acts of mature irresponsibility. Having sur- 
reptitiously got possession of his brother judge's railway ticket, he 
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confided to the guard of the train that “the old gentleman in the 
corner” was trying to defraud the company. His delight knew no 
bounds when his learned colleague was required to produce his 
ticket and found himself unable to do so. But Pollock, B., was not 
amused.—S.J., 1932, p. 457. 





Other uses for Books:—When Mr Justice Swift recently con- 
fiscated a Testament which was being employed to demonstrate a 
traffic problem, he took the course once adopted by the eminently 
religious Phillimore, J., when a witness emphasised his evidence 
by banging the book on the ledge of the witness-box. “Nearly 
everyone,” said Swift, J, “who comes into the box uses the 
Testament to represent something, sometimes a tramcar and some- 
times an omnibus.” All books brought into a court of Jaw are lia- 
ble to be pressed into some such service. While he was at the 
Bar, the late Mr. Justice Alpers, of New Zealand, once had a run- 
ning down case in which his opponent overwhelmed the Court with 
citations. Alpers had no cases, but he commandeered all his ad- 
versarys books to build a plan of the scene of the accident. He won 
on his demonstration.—S.J., 1932, p. 457. 





Presumed Dead: Judgment Accordingly—vUntil last week one 
had not believed that the presumption of death was irrebutable. 
That a Court of Law, in certain circumstances, will admit a pre- 
sumption of death, thereby rendering lawful and right dispositions of 
property, which would not have been lawful without proof of death 
or the judicial presumption of the same, is known to all. But can- 
not the Court reconsider the case on the disturbingly fresh fact of 
the man appearing alive and well? If the heir of vast estates appears 
the day after he is presumed by a Court of Law to be dead, he 
should have no great difficulty in obtaining so much of the estate as 
had not already been disposed of. Probably the judgment of Judge 
Tebbs at Walsall County Court went no further than that; though 
a newspaper report gives the words as “I have pronounced a judg- 
ment presuming that this man is dead, and I have in jurisdiction 
to alter it.” At any rate, it was probable that the small inberitance 
divided after the judgment and paid to thirteen different relatives 
had been lawfully spent. 

But it was very hard on F. Burford, who had been absent for 
go many years and unresponsive to advertisements, to find that 
Judge Tebbs could view him only as a corpse incapable of lawful 
resurrection in the matter before the Court—L.J., 1932, p. 15. 





Ignoring the Presumption.—Filled with indignation and desir- 
ing to put the matter to a further test in another tribunal, the dead 
man proceeded from the County Court to the house of one of the 
thirteen relatives who had received his brother’s inheritance and, 
according to report, broke a window. For this he was arrested 
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and pleaded in vain with the policeman that he was a dead man 
and could do no wrong. Before the Magistrates he made the like 
plea in vain, citing the decision of the County Court Judge, and 
declaring that the decision was enough to stir up any dead man, let 
alone a corpse as lively as he had proved himself to pe. 


Here indeed was a legal poser, and the magistrates looked to 
their Clerk for legal illumination. Fully admitting the difficulty 
that “the learned Judge having ruled that you are legally dead, 
I wonder whether you can legally commit a crime,” the Clerk 
seemed to be in a quandry until the prisoner assured him that he 
felt very much alive. This simple testimony the magistrates accept- 
ed, without any adjournment for consultation of legal authorities. 
The dead man was fined three pounds and given three weeks in 
which to search for the money —L.J., 1932, p. 15 





Queries —That difficulties may arise from judgments based on 
legal presumptions and from other errors is mam:fest. Burford’s 
is a case in point. In judgments, as in other mortal matters, there 
is nothing final and absolute. The Judge who boasted to the 
Bishop: “If I say to a man ‘you be hanged’, he is hanged; if you 
say ‘you be damned,’ he may not be so”—was overstating his powers. 
The condemned man might die naturally or from poison or a pin 
in the meantime, or might be reprieved. 


Somethings, however, are fairly certain in our law, and one 
is that a man cannot be punished twice for the same offence. Sup- 
pose a young man is found guilty of murder, sentenced to death, 
and the sentence commuted to one of -penal servitude for life. 
“Life” is not necessarily the prisoner’s lifetime; and the definite 
period may be reduced for good conduct or other causes. If the 
prisoner, on release, discovers that the man he was found to have 
murdered is still alive, and rectifies the error by killing him on the 
spot can he be charged, convicted and punished again for the mur- 
der of the same man? The answer would appear to be in the 
negative. And the situation, though very unlikely, ig not impossible 
There does not seem to be any fully reported case on the point.— 
L.J., 1932, p. 15 





Evidence of Previous Accident. —On Saturday of last week a 
Divisional Court dismissed the appeal by the defendant in James 
v Audigier from an order made by a County Court Judge refusing 
to grant a new trial. The facts were shortly these: The defend- 
ant’s motor-bicycle had mounted the pavement at Willesden and 
injured the plaintiff, who claimed damages. In the course of the 
cross-examination the plaintifi’s counsel asked the denfend- 
ant whether, just before the accident than in question, he had had 
another accident at the same place the results of which had proved 
fatal, and whether he had told the coroner’s jury who had exoner- 
ated him anything about the present accident. The defendant 
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admitted that the fatal accident had occurred, and that at the 
inquest he had kept silent about the occurrence. The jury awarded 
the plaintiff £150, and the defendant’s counsel, who had not 
formally objected to the questions, asked for a new trial on the 
ground of mnisreception of evidence. Mr. Justice Swift, in the 
course of a considered judgment, said that it was not competent 
to ask a defendant in an action for negligence whether he had 
been negligent on some previous occasion, and still less was it 
competent to ask him whether he had been involved in some other 
accident for which it was not suggested he had been to blame. 
But questions could quite properly be put to him to test his credi- 
bility, or to show that he was an inexperienced and unskilful 
driver, if those matters were in issue, and if in the case before 
the court proper objection had been taken to the questions, the 
county court judge would, his Lordship considered, quite rightly 
have ruled that they were fairly put. The appeal would, there- 
fore, be dismissed —L.T., 1932, p 22. 





Abuse of Cross-Examination —The County Court, like the 
High- Court, has an inherent general power to prevent the right 
of cross-examination being abused, and in the course of the above 
judgment Mr. Justice Swift quoted Order XXXVI, r. 28, of the 
Rules of the Supreme Court, which provides specifically that “the 
Judge may in all cases disallow any questions put in cross-exami- 
nation . which may appear to him to be vexatious or not 
relevant to any matter proper to be inquired into in the cause.” His 
Lordship noted that a similar provision was contained in Order 
XXII, r. 12, of the County Court Rules. The rules which con- 
fine evidence to the points in issue not only preclude proof of 
uncontroverted facts but limit the mode of proving the issues 
themselves by excluding evidence of all such collateral facts as afford 
no reasonable inference with respect to the matters in dispute. 
“Such evidence,” it has been said, “tends needlessly to consume the 
public time, to draw away the minds of the jurors from the points 
in issue, and to excite prejudice and mislead.” | Moreover, the 
other party who has had no notice of such evidence, may be un- 
prepared to refute it Generally speaking, it is negligence in a 
person unskilled or inexperienced to undertake the doing of an 
act which, in the absence of skill and experience, would be likely 
to injure others. In the latest edition’ of “Pollock on Torts,” it 
is said in this connection that “if a man will drive a car, he is 
bound to have the ordinary competency of a motorist,” and that 
the rule, of which this is an instance, applies “in every case that 
can be put”. In the present case the coroner’s jury seems to have 
found that there was no negligence of the kind in question, though, 
of course, an inquest and verdict are in many cases inadmissible 
even though they touch the question of responsibility. Further, 
the plaintiffs counsel seems to have disclaimed any intention of 
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imputing blame for the earlier accident. The case for the admis- 
sion of the evidence may have been stronger on the ground of 
credibility, and we await a full report with interest.—ZL T., 1932, 
p. 22. 
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BOOK REVIEWS. 

THE STUDENTS COMPANION TO THE INDIAN LIMITATION 
Act, 1908, by V. R. Shah, B.sc., LL.B. Published by Ramakrishna 
Bros., Law Publishers, Poona City. Price Rs. 2. 

The Indian Limitation Act is well known to be a comprehen- 
sive and complicated Act with a long history behind it. The deci- 
sions of Courts on various points arising thereon are by no means 
uniform and several outstanding questions are still left in a state 
of conflicting judicial views Books of the kind under review 
written as easy guides to students cannot adequately do justice to 
the subject. It may be a question if it is worth while attempting to 
do so. No doubt University students may find it useful to refresh 
their memory at the time of approaching examinations. Even as 
a text-book for students the treatment must be fuller. The pre- 
sent book 1s however statedly a student’s companion. It has a 
modest aim. ‘The author has naturally been very brief in his notes 
and commentaries. They are succinct and clear so far as they 
go The law students will find the book useful as an easy and 
clear introduction to a difficult and complicated subject. 


` 


A HANDBOOK OF THE Law RELATING TO Press IN INDIA, by 
G. K. Roy. Published by.Eastern Law House, Calcutta, 3rd Ed. 
Price Rs. 3 net. 

This small but very instructive volume containing in a brief 
manner all information of the press in India will be found useful 
by the members of the legal profession as well as persons in the field 
of journalism who are editors of books or newspapers and keepers of 
printing presses. The report of the Committee to examine certain 
Acts relating to Press in India has been succinctly traced in order 
to enable the reader to have a fuller understanding of the Press Law. 
The Indian Press (Emergency Powers) Act (XXIII of 1931) and 
the Foreign Relations Act (XII of 1932) are treated here with the 
necessary notes along with the report of the Select Committee and 
Minute of Dissent Also passages from judgments of important 
cases like those of Mr. Mahomed Ali and Mrs Besant form an 
interesting portion of the book. 


DIGEST OF THE ALLAHABAD Law JournaL (1904-1931), by 
Katju and Bankey Behari, 2nd Ed. Vol. I. Price Rs. 12. ` 

This attractive publication has everything to be said in its 
favour. For its usefulness, which the legal profession is sure to 
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enjoy, nothing need be added by way of praise, as every digest 
supplies us with a ready source of reference fo case-law. But with 
cross references and in cases, where several points are dealt with, 
having them noted under several appropriate headings, this digest is 
bound to be appreciated more. The present has improved consider- 
ably upon the previous two editions. A compilation of this kind, 
digesting cases of the Allahabad Law Journal alone, may not appear 
quite an original thought to those who have known of a simular 
publication by the Madras Law Journal nearly two decades back, 





INDIAN JUDGES, by Messrs. G. A. Natesan & Co., Madras. 
Price Rs. 3 


Many, who need encouragement to escape succumbing to early 
trials and disappointments, will derive comfort and spirit from a 
perusal of this volume, containing anecdotes of the youthful labours 
and manly struggles of some of the glorious sons of the land But 
we feel the sketches would be arresting if they were 
marked by literary flair. One cannot but re-call with 
feelings of emotion and pride such illustrious names 
(to mention only a few of those included in this 
book) as those of Sir T.- Muthuswami Aiyar, Dr. Subramania 
Aijyar, Sir V. Bhashyam Atyangar and Mr. V. Krishnaswami 
Aiyar of Madras, Mr. Mahadey Govinda Ranade and Mr. Kashi- 
nath Trimbak Telang of Bombay, The Rt. Hon. Ameer Ali and. 
Sir Gurudas Banerjee of Calcutta, Sir Promoda Charan Banerjee 
of Allahabad, and Mr. Shah Din and Sir Shadi Lal of Lahore. 
But to chronicle their lives’ history and the numerous incidents 
which sum up their brilliance either as members of the Bar 
or as ornaments of the Bench is indeed a worthy task. We are 
not a little thankful to the publishers Messrs. G. A. Natesan & 
Co for providing us, though not sumptuously, with the details 
of fine careers that can ever chasten our activities and shape our 
ambitions. Still the book lacks completeness. For it is impossible 
for one to get reconciled to the very conspicuous omission of 
such a great judge and powerful personality as the late Sir Ashu- 
tosh Mukerjee in the galaxy of eminent Judges. 


: Tue Law or Torts, by S. Ramaswami Atyar, Advocate, High 
Court, Madras. Published by Messrs. Butterworth & Co., Ltd. 
1932. Price Rs. 10. 


There have been many text-books on various branches of 
Indian law written by eminent Indian authors and the lawyers 
turn to them almost every day for guidance when they have to 
get at the underlying principles and give correct advice oy the 
topics. It is sufficient only to refer to some of the more well 
known among them, such as Sir Rash Behari Ghose’s 
Law of Mortgages, Mitra’s Law of Limitation and Pre- 
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scription, Sir Gurudas Banerjee’s Law of Marriage and Stridhanam, 
Sarvadhikari’3 Law of Inheritance, and in more recent years, the 
works on the severa] branches of law by the Right Honourable 
Sir Dinshah Mulla Though on the Law of Torts, we are aware 
that there are some text-books by Indian lawyers, i is no dis- 
paragement to them to say that Mr. Ramaswami Aiyar has reached 
a higher level of excellence than the others in that his book will 
meet not merely the needs of a lawyer but will also satisfy the 
jurist. There have been instances where the ignorance of the 
historical basis of some kinds of action led to occasional mistakes 
even by great Judges which have been corrected in later years. 
Any one who studies Mr. Ramaswami Aiyar’s work will not commit 
any such mistakes based on false analogies, as the author has most 
clearly pointed out the growth of every action which we are familiar 
with to-day in the Law of Torts from the earliest times. In the treat- 
ment of the various topics, the learned author has displayed great 
learning and research and has given references to the works of 
the great masters of law and not merely to the decistons. In some 
cases, he has criticised the judgments of even eminent Judges and 
made good his observations on their Judgments Further, it is no 
small credit to the author when we find that by his discussion of 
the principles on pp. 414 to 418 of his work, he seems to anticipate 
the pronouncement of the House of Lords in M’ Alister v. Stevenson 
(1932 W.N. 139: 101 LJ 119) which has not yet been fully report- 
ed in the Law Reports. The order of treatment of the various 
topics by the author in his work is more logical than in many other 
works on the subject, as he deals with the special torts in the 
beginning and only goes to the general exemptions from liability 
and vicarious hability towards the end of the book. An analytical 
and logical treatment of a subject is likely to leave out some of 
the cases which cannot be clearly brought in under any well-known 
head; and it is a matter for great satisfaction that the learned 
author has succeeded in bringing all the decisions under review in 
their proper places. We can sum up the merits of the work under 
review by saying that it is not merely one for the lawyer but for 
the jurist. 
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SEPARATE REGISTRATION AND ASSESSMENT 
OF PORTIONS OF PERMANENTLY SETTLED 
ESTATES. 


The Permanent Settlement Regulation XXV of 1802 
provided that the proprietors of land shall be at liberty to 
transfer by sale, gift or otherwise their proprietary right in the 
whole orin any part of their zemindaries. The previous consent 
of the Government or of any other authority was not necessary. 
Such transfers were to be held valid by Courts of judicature 
and the officers of the Government, provided they were not 
repugnant to the Muhammadan or the Hindu laws or to the 
regulations of the British Government. But unless the transfers 
so made were regularly registered at the office of the Collector 
and the public assessment determined and fixed on such separated 
portions, they shall have no legal force or effect and the entire 
estate would be liable for the total land tax in the same manner 
as if no such transaction had occurred. (S. 8.) It was next 
provided (S. 9) that the Zemindar should send true and correct. 
accounts of the entire estate as well as of the portions to be 
separated for a period of not less than three years previous to the 
sale or transfer to enable the Government to fix thereon a due 
proportion of the public revenue. The section specifically 
mentions three cases of alienation: (t) Sales for the arrears 
of public assessment, (4) Sales for the satisfaction of decrees 
of Courts of judicature, and (ṣii) Transfers by sale, gift or 
otherwise. 

The Regulation further enjoined in S. 10 that no separate 
estate should be created where the proportionate jama or assess- 
ment was less than 500 pagodas, but the section was repealed 
subsequently by Act II of 1869. 

K 
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In consequence of the above provisions, Regulation XXVI 
of 1802 was passed to govern the registration of landed estates 
paying revenue to the Government. S. 2 declares that Collectors 
should keep public registers for the purpose of registering the 
landed property within their respective Zillas, afd enter all 
transfers of land in the said registers. Transfers of land with- 
out such. registration were not to be held valid in Courts of 
Adalat and persons in whose name the entire estates were regis- 
tered would be still liable for the payment of revenue on such 
lands. 


The Collectors’ Regulation II of 1803 (Ss. 17 and 18) 
made the Collectors responsible for the just and equitable 
apportionment of the assessment on the sub-divisions of the 
estates. The Collectors should furnish the proprietors the 
amount of the assessment so apportioned and transmit state- 
ments of public assessment so apportioned with remarks to the 
Board of Revenue. The assessment so made shall bear the same 
proportion to the value of such subdivisions as the total jama 
to the value of the entire estate (Ref. S. 9 of the Permanent 
Settlement Regulation AXV of 1802). 


Section 45 of the Revenue Recovery Act (II of 1864) 
provided that where parts of landed estates held under a Sanad- 
i-milkiyat-i-istimrar or otherwise subject to the payment of a 
lump assessment have to be sold for arrears of revenue, the 
Collector should have power to demand from the landholder or 
the karnam of the villages accounts for a period of not less 
than three years preceding the current year and where such a 
demand has not been complied with, the entire estate shall be 
sold. The method of apportionment laid down in the section 
was the same as in S. 9 of the Permanent Settlement Regula- 
tion. The provision in S. 46 of the Act that such apportion- 
ment was subject to the sanction of the Board of Revenue and 
that it had no validity until confirmation was repealed by 
Act VIII of 1914 (The Madras Decentralisation Act). 


The above provisions were considered inadequate and Act I 
of 1876 was passed to make better provision for the separate 
assessment of land revenue of portions of permanently settled 
estates alienated by sale or otherwise. The enactment in respect 
of its subject-matter aims at being exhaustive and complete in 
itself (vide remarks of Bhashyam Iyengar and Benson, JJ., in 
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Secretary of State v. Fischer1}. But as has been pointed out in 
Maharajah of Visianagaram v. Collector of Vizagapatam3 the 
provisions of Act I of 1876 must be treated as being supple- 
mentary to i those of Regulation XXV of 1802 and read together. 


It must be noted at the beginning that neither the Land 
Revenue Assessment Act nor the provisions of the various Acts 
and Regulations that led to it affect the validity of transfers 
inter se but only save the rights of the Government to realise 
the total land revenue from the entire estate in cases of non- 
registration.? Any apportionment of rent between the parties 
or any agreement as regards the assessment which the alienated 
portion should bear is binding upon the parties though not upon 
“ the Government. (Vide Zamindar of Ramnad v. Ramamani 
Ammal and Sri Rajah Inuganh Rajah Gopalarao v. Venkata 
Suryarao4.) The language of S. 8 of the Regulation as was 
held by the Privy Council in Vencataswara Yettiappah Naicker 
v. Alagoomootioos’ would seem to apply only to questions 
between the Zemindar and the Government and to have been 
framed with a view to prevent a severance of the zemindari 
without public notice to the Government. Again a right to 
registry follows title and an alienee is entitled to separate 
registration, notwithstanding any agreement between the alienor 
and alienee as to which of them is to be responsible for the 
revenue. Vide Kamalammal v. Raju Natcker6. 


The Madras Land Revenue Assessment Act (I of 1876) 
mentions the provisions under which separate assessment and 
registration of portions of permanently settled estates has to 
be made. Two conditions are necessary before separate 
registration can be ordered under that Act: 


(1) The property sought to be separately registered and 
assessed should be a portion of a permanently settled estate. 


(2) And having been alienated by sale or otherwise 
either by the person seeking separate registration or by his 
predecessor in title, the property should belong toa different 
owner. Unless these conditions are satisfied, one cannot succeed 
in having separate registration under the Act. 





1. (1902) L L. 

2. (1914) I. L. R. 38 M. 

3. (1880) I. L. R. 2 M. 234. 
5. 


R. 26 M. 389 at 392. 

1 M. L J. 278. 

4. (1922) 44 M. L. J. 64. 
8 @. C). 
6. (1895) 1. L. R. 19 M. 308:6 M. L. J. 179. 
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The property should have been ‘alienated by sale or other- 
wise’ as mentioned in the preamble to the Act. The Permanent 
Settlement Regulation (Ss. 8 and 9) and the Land Registration 
Regulation (XXVI of 1802, S. 3) use the word ‘transfer’ and 
not ‘alienate’. The word ‘alienate’ has been h&fd’ to be of 
wider import than ‘transfer’. It includes not only cases of 
transfers inter vivos but also cases where the suit property has 
been separated from the main estate in such a way that the 
ownership of the land in question becomes vested in another 
person as owner. The case of a sale or gift calls for no special 
explanation. In Pusarla Peda Brahmaji v. Trustee of Visia- 
nagaram Estate? the expression ‘sale or otherwise’ was inter- 
preted to include cases of prescription. The title acquired by 
adverse possession is equivalent to that obtained by a grant as 
was held in Sambastva v. Ragava8 and the Privy Council in a 
case that arose in Bengal Srimatht Krishna Pramoda Dass v. 
Dhirendra Nath Ghosh! observed that the person who acquired 
title by adverse possession could apply to have the separate 
registration of the same so as to avoid the risk of the land 
being sold for arrears of revenue due from the entire estate. 


The word ‘ otherwise’ in the preamble should not be inter- 
preted ejusdem generis with ‘sale’. It would be interesting to note 
that the words ‘transfer, succession or otherwise’ in S. 8of the 
Madras Estates Land Act were held to include cases of surrender 
or abandonment on the same principle (refer Jammalamadaka 
Subbarayudu v. Idupuganth Ramaswamt1l0) and the Ejusdem 
generis interpretation of the word ‘ otherwise’ was negatived. 


The decision in Pusarla Peda Brahmaji v. Trustee of 
Vistanagaram Estate’ was followed with approval in Vobslineni 
Subba Rao v. Rajak of Pithapuril and Avasarala Venkatarama 
Row v. Maharajah of Pittapuramli. In the last mentioned case 
the scope of the enquiry under S. 2 of the Act was referred to 
and as a person becomes the owner of property as much by a 
transfer inter uvvos as by the effect of adverse possession for 
ihe statutory period, the words ‘or otherwise’ were held to 


kS 





7. (1919) 11 L. W. 389; 55 I. C. 703. 
8. (1890) L L. R. 13 M. 512 at 515. 

9. (1928) L. R. 56 I. A. 74: I. L. R 56 C 813 (P. C.) 
10. (1926) LL, R. 49 M. 620 : 50 M. L. J. 535 (F. B.) 
11, (1926) 53 M. L. J. 400. 

12, (1930) I. L. R. 53 AL 784 : 59 M. L. J. 312. 
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include cases of adverse possession also. The preamble was 
interpreted so as to be in consonance with S. 2 of the Act. 

Again, a question arises as to the applicability of the Land 
Revenue ‘Agsessment Act to involuntary alienations of portions 
of Permanently Settled Estates. The words ‘alienated by sale 
or otherwise’ point to an affirmative conclusion. The word 
‘owner’ in S. 2 of the Act points out that the Act is intended 
to deal also with cases other than ‘transfers inter vivos. It 
has also been pointed out in Secretary of State for India v. 
Fischer! that the enactment aims at being exhaustive and com- 
plete in itself and as such there is no reason why the Legislature 
should have taken involuntary alienations out of its operation. 
But in Bommarasu v. Sesiamal3 it was held that an alienation 
by court sale is not within the scope of Act I of 1876 but of 
S.9 of Regulation XXV of 1802 and Regulation XXVI of 1802 
and that a suit lies against the order of the Collector refusing 
or allowing separate registration as was held in Ponnuswame v. 
Collector of Madural4. The decision is open to doubt and when 
acquisition by prescription is treated as an alienation of the 
holding within the meaning of the preamble, it stands to reason 
that involuntary alienations such as court sales should be 
included as well under the Act. 


The point that next arises for decision as a consequence of 
the use of the word ‘owner’ is whether a permanent lease 
comes within the scope of the Permanent Settlement Regulation 
and the Land Revenue Assessment Act. An early case in 
Subbarayalu v. Rama Reddsis held that a permanent lease is also 
a transfer within the meaning of the Permanent Settlement 
Regulation and that it didnot bind the successors of the grantee 
or the Government. This view was clearly antagonistic to the 
view of their Lordships of the Privy Council in Vencataswara 
Yettiappakh Naicker v. Alagoomootioo’ that a perpetual lease 
does not amount to a transfer within the meaning of S. 8 of 
the Regulation. In view of this pronouncement the later deci- 
sions have held that Subbarayalu v. Rama Reddtis was 
impliedly overruled (vide Kondappa Naik v. Annamalai Chetis16 
and Muttu Viran Chetty v. Rant Katiama Noaichtyar17). 





1 (1902) LL. R 26 M. 389. 5, (1861) 8M I. A. 327 (P.C) 
13. (1899) L L. R. 22 M. 438. 14. (1863) 3 M. H.G R 35. 
15. (1863) 1 M. H. C. R, 141. 16. (1869) 4 M. H. C. R. 3%. 


7, (1869) 4 M. H. C. R. 463. 
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The principle was applied to grantees holding perpetual grants 
subject to the payment of a small rent under the name of jodi, 
poruppu or kattubadi and they were declared to be only per- 
manent lessees and notowners. The term “ owner ”’ as defined 
in Markby’s Elements of Law was quoted with? approval. 
« However numerous and extensive may be the detached rights, 
however insignificant may be the residue, it is the holder of the 
residue of the right whom we always consider as the owner.” 
(Vide Maharajah of Vistanagarani v. Collector of Visaga- 
patam and Sri Rajah Inuganti Rajah Gopalarao v. Venkata 
Suryaraos.) The term ‘owner’ has not been defined in the 
Land Revenue Assessment Act. It would not be out of place 
to consider here the meaning of the terms ‘owner’ and 
‘transfer’ used in similar enactments. 


The Hereditary Village Offices Act (IIT of 1895) provides 
in S. 5 that ‘the emoluments of village offices shall not be 
liable to be transferred or encumbered in any manner what- 
soever.’ In Kshetrabaro Bissoyt v. Harikrisina Naiduls it was 
held following the Privy Council case of Vencataswara v. 
Alagoomoottoo® that a permanent lease of service Inam lands 
was not a transfer of proprietary right of ownership. The case 
was followed with approval in Kumara Peda Subbayya v. 

Chinnappal® and Veeraswamt Mudali v. Palantappanso. 


The Privy Council has also repeatedly held that an Inam 
grant or a permanent lease of a portion of the zemindari is not 
a transfer of ownership so as to deprive the Zemindar of his 
mining right in the sub-soil without express words in the grant 
to that effect. Tituram Mukherji v. Cohen31, Hart Narayan v. 
Sriram Chabravori®8, Durga Prasad v. Braja Nath and later 
cases. 

The definition of the term ‘ Landholder’ in S. 3, cl. (5) of 
the Madras Estates Land Act includes a person ‘owning’ an 
estate or part thereof. Numerous decisions of the Madras High 
Court had to advert to the meaning of the term ‘own’ while 
deciding whether a post-settlement minor Inamdar paying a 





2. (1914) LL. R. 38 M, 1128 :27 M. L. J. 278, 


4. (1922) 44 M. L. J. 64. 5. (1861) 8M. LA. 3 ae CP. iG: 
18. (1909) L L. R. 33 M. 340 : 20M L.J. 4 
19. (1914) 28 M. L. J. 303. 20. (1923) 46 M.L.J. He 


M. 
21. (1905) L.R 32 I.A. 185 :1.L.R. 33 Cal. 203 : 15 M.L.J. 379 (P.C). 
22. (1910) L.R. 37 LA. 136 : LL.R. 37 CaL 723 : 20 M.L.J. 569 (P.C). 
23. (1912) L. R. 39 I.A. 133: LL.R. 39 Cal. 696 : 23 M.L.J. 26 (P.G). 
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small quit-rent was a landholder as defined in 5. 3, cl. (5). 
The decisions, however, are not uniform. 


In Mahant of Balaji Mutt v. Suryanarayana Patnaik% 
Wallis, C.ql, beld following the decision in Maharajah of 
Visianagaram v. Collector of Visagapaiani’ that so long as the 
full owner in making a grant reserves an interest to himself 
however small it be, he and his successors continue to be the 
owners and that there is no reason to attribute a different mean- 
ing under the Estates Land Act. But Sadasiva Aiyar, J., held 
the contrary view that the Zemindar was the higher owner but 
that the grantee was still an owner in the ordinary sense of the 
term. Inthe Letters Patent Appeal (Mahant of Balajt Mutt 
v. Suryanarayana Patnatk®) which followed both Ayling and 
Kumaraswami Sastri, JJ., concurred in holding that the frst 
clause ‘ owning an estate or part thereof ’ did not apply though 
they differed as to the applicability of the latter clause in S. J, 
cl. (35). 


In Yeditha Bhupatiraju v. Bhavaraju Venkataratnam2s the 
grant was held to be in the nature of a permanent lease and 
Spencer and Odgers, JJ., held following the Privy Council that 
the lessee was not an owner. 


In the Full Bench case Jarugumills Brahmayya v. Chella- 
ghali Achiraju2? Schwabe, C.J., and Devadoss, J., held that the 
reservation of a portion of the quit-rent or jodi did not make 
the grantee an owner while Venkatasubbarao, Phillips and Old- 
field, JJ., held the contrary. The decisions in the earlier cases 
quoted above were distinguished as applying only to the 
particular enactment therein referred to. It is submitted that 
in spite of the conflict above referred to, it isreasonable to hold 
that a permanent lessee and an Inamdar paying a favourable 
quit-rent whose legal status is analogous to a permanent lessee 
are not owners in the legal sense of the term. As such, per- 
manent lessees or Inamdars paying a favourable quit-rent or 
jodi are not owners under S. 2 of the Land Revenue Assess- 
ment Act and separate registration of their holdings cannot take 
place. 


2. (1914) L L. R 38 M. 1128: 27 M. L. J. 278. 
24. 1920 ALW.N. 303. 25. (1921) LL.R. 44 M. 677: 41 M.L.J. 97. 
26. (1921) 41 M.L.J. 512. 
27, (1922) LL.R. 45 M. 716 : 43 M. L. J. 229 (F.B). 
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The second important condition for separate registration 
and assessment is that the land should be a portion of the per- 
manently settled estate of the plaintiff. The Act can have no 
application to cases where the entire estate is sold of alienated 
but only to those cases where parts thereof are sold or alienated 
and the revenue has consequently to be apportioned. Lands 
granted after the permanent settlement are portions of the 
estate out of which they are carved. The difficulty often arises 
with reference to pre-settlement grants. The Regulation was 
passed in 1802 and it is a question of fact in each case whether 
the land was included in the assets of the zemindari at the time 
of the settlement and peishcush fixed thereon. S. 4 of the 
Permanent Settlement Regulation clearly excludes from the 
settlement all Lakhiraj lands or lands exempt from the payment 
of public revenue and all other lands paying only favourable 
quit-rents. The glossary appended to the Fifth Report defines 
Lakhiraj lands as lands held rent free or lands the Government 
dues from which are assigned to any person for his own benefit 
or appropriated to any public service. 

In Koppi Reddi Nokayya v. Mandalekka Bheemannass 
Ramesam, J., has classified the lands so excluded from the 
operation of settlement under S. 4 into three classes: (1) Lands 
granted on condition of rendering public service—hereditary 
village service inams; (2) Sarvadumbala Inams, and (3) 
Inams granted on favourable quit-rent. 

The presumptions arising from the date of the grant and 
the scope of the Permanent Settlement Regulation will be dealt 
with later. The division referred to above was followed in 
later cases Varahaliahv. Venkata Suryanarayana® and Lakshmi 
Venkayamma v. Secretary of State0. Observations to the 
contrary of Wallace, J., in S.A. No. 355 of 1922 were dissented 
from in the latter case. But nothing prevents the Government 
from settling with the Zemindar and including even Lakhiraj 
lands if they considered it expedient or proper (vtde observa- 
tions in the Venkatagiri case31). In Norayanaswamt v. Bode 
Thammayyass the village Narava in the Vizianagaram zemindari 
was held to be a Mokhasa grant and included in the assets of 
the zemindari. 





28. (1922) 45 M. L. J. 91. 
29, (1923) 18 L. W. 324: 75 LC. 465: 1923 M. W. N. 732. 
30. A. I. R. 1929 M. 399: 117 L © 292. 31. (1916) 2 M. W. N. 96. 
32, 1930 M. W. N. 945. 
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The case of grants reserving personal services to the Zemin- 
dar was dealt with in a series of decisions of the Madras High 
Court and it was held that ‘the Government would not have 
allowed portion of the revenue in consideration of per- 
sonal services to be rendered to the Zemindar’. (Rajah 
Nilmoney Singh v. Governments, Rajah Ntlmoney Singh v. 
The Governinent and Beer Singhs, Venkata Rangayya 
Apparao v. Appalaraziu85, Rajah Parthasarathi Appa Rao v. 
Secretary of State38 and other cases.) In this connection, it is 
desirable to consider the grants in the Nuzvid and Venkatagiri 
zemindaries. 

With reference to the Nuzvid mokhasas, the Circuit Com- 
mittee in 1768 in a note to the Abstract of the Revenue Collec- 
tions in the Nuzvid zemindari state that ‘the mokhasa villages 
and grants being immediately under the Zemindar and given or 
resumed when he pleases are included in the Government 
collections’. Mr. Taylor, the Inam Commissioner, in 1860, 
considered the scope of the reports of the Circuit Committee as 
well as of the Special Commissioner for the Nuzvid and 
Charamahal zemindaries, and came to the conclusion that the 
revenues of the mokhasa villages were included in the assets of 
the zemindari. Since then, the Privy Council and the Madras 
High Court have repeatedly held that the mokhasas of Nuzvid 
were included in the assets of the zemindari though the question 
as to their resumability depends on the facts of each case. 
(Refer Venkata Narasimham v. Sobhanadri8t, Sri Rajah Par- 
thasaratht Appa Rao v. Secretary of Siate36, Lakshmi Nara- 
simham v. Veerabhadrudus8 and Goptsetth Veeraswamt v. 
Sagtraju Seetharama Kantayya%. ) 


The zemindaries of Venkatagiri, Kalahasti and Karvet- 
nagar were originally granted on military tenure and the 
Zemindars were bound to maintain an armed force for the 
assistance of Government in times of disorder or rebellion. 
The military service attaclied to them was commuted into a 
money payment at the permanent settlement of 1803. The 
peishicush was not fixed upon the assets of the estates but was 
only a portion of the cost of the zemindari’s military establish- 
ment. The sanads granted to them are silent about Lakhiraj 





33. (1866) 6 W. R. 121. 34, (1872) 18 W. R. 321. 
35. (1910) 20 M. L. J. 728. 36. (1913) LL.R. 38 M. 620: 26 M.L.J. 39. 
37. (1905) L. R. 33'I. A. 46: I. L. R. 29 M. 52:16 M. L. J. 1 (P.C). 
38. (1923) 19 L.W. 671: 1924 M.W.N. 244. 39. (1926) 51 M. L. J. 394. 
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lands and lands on favourable quit-rents. In fact the assessment 
and sanads do not refer to the Permanent Settlement Regulation. 
The peishcush having been so fixed on the whole of the estate, 
the Courts have held that the Government have no right to 
resume the inams or impose further assessment on such lands. 
(Secretary of State v. Maharaja of Venkatagirt40. ) 


The inclusion or exclusion from the assets 1s thus a ques- 
tion of fact in each case. The Deshpandya Jnams of the Pitha- 
puram zemindarihave now been held to be included in the assets 
of the zemindari41. The decision of Devadoss, J., in Malya 
Surayya v. Venkata Kumara Mahipathi Suryarao,## which held - 
that the russums alone were included and not the inams was 
upset in the Letters Patent Appeals that followed, though their 
liability to be separately registered would be still open to doubt 
as their Lordships deleted the words ‘Post-settlement Inamdars 
and Landholders’ from the Record of Rights Register and also 
negatived the occupancy rights of the tenants. 


Wherever the original grants are available and point to a 
date anterior to lst July, 1802, an important question is raised 
as to whether any presumption arises that the grants were 
included in the assets of the zemindari. The Circuit Com- 
mittee was appointed in 1778 and reported on the state of 
affairs in the Northern Circars up to the end of 1784. 
Ramesam, J.,.in Koppi Reddi Nokayya v. Mandalekka 
Bheemanna%8 expresses the opinion that the accounts of the 
Circuit Committee, though they were the nearest in date 
available to the Government for the purpose of settlement, 
did not raise a presumption that all grants subsequent were 
excluded fromthe settlement. On the other hand, the Regula- 
tion not having expressly excluded such grants in 1802, it must 
be presumed that ‘the Regulation and the sanads granted 
under it speak from their dates (1802) and all grants prior to 
1802 were prima facie excluded from the settlement’. This 
no doubt is a rebuttable presumption but affords at any ratea 
strong piece of evidence that the lands in question were exclud- 
ed from the permanent settlement (refer also Varakaliak v. 
Sri Rajah Vatsavaya Venkata Suryanarayana Jagapathirasuss), 
The decision of Ramesam, J., has been followed in later cases- 





28, (1922) 45 M. L. J. 91. 
40, (1916) 31 M. L. J. 97: 4 L. W. 133 (P. C). 
41. L. P. As, Nos. 167 to 174 of 1925, 
42, (1924) 48 M. L. J. 577. 43. (1923) 18 L. W. 324. 
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Lakshmi Venkayamma v. Secretary of State44 and Narayana- 
swami v. Boda Thammayyass. The directions given to the 
Collector also point out that the list of grants were directed to 
be brought up to the date of the permanent settlement (refer 
the Fifth Report, Vol.I). Sundaram Chetty, J.,in S. A. No. 689 
of 1925 also reiterates the presumption noted above. The 
burden would thus lie upon the Zemindar to show that grants of 
lands prior to Ist July, 1802, were in fact included in the assets 
of the zemindari and that he is entitled to get them separately 
registered under ihe Land Revenue Assessment Act. 

A presumption was laid down in Secretary of Siate v. 
Kiriibas Bhupatits by the Privy Council that the lands within the 
ambit of the zemindari were prima facie included in the assets. 
But this presumption was restricted only to cases between the 
Government on the one hand and the Zemindar on. the 
other, in Vobthinent Subba Rao v. Rajah of Pitkapurii 
and it was held that the Zemindar has to prove that the 
income from the lands was included in the assets at the 
time of the settlement in all cases where he wants to have sepa- 
rate registration of such lands. Their Lordships Waller and 
Madhavan Nair, JJ., observe that though the lands of the 
defendant lie geographically within the ambit of the zemindari 
there is no presumption that the income from them was includ- 
ed in the computation of assets at the time of the Permanent 
Settlement. 

The Privy Council in Hurryhur Mookhopadhya v. Madub 
Chunder4? laid down that the burden of proving that a particular 
land was included in the Mal assets of the zemindari lay upon 
the Zemindar. In Jagdeo Narain v. Baldeoss it was held that 
once the landlord proved that the land which was sought to be 
held rent free lay within his regularly assessed estate or mehal, 
the onus would be shifted. Walmsley, J., in Sashi Bhusan v. Kazi 
Abdulia4® interpreted the dictum of the Privy Council as mean- 
ing that it would not be sufficient to show merely that the lands 
lay within the ambit of the zemindari but that it must also be 
shown that the land was a portion of the regularly assessed 
estate or mehal. This was followed by the Calcutta High Court 





11. (1926) 53 M. L. J. 400. 
44, A.I. R. 1929 M. 399: 117 L C. 292. 45. 1930 M. W. N. 945, 
46, (1914) L. R. 42 I. A. 30:L L. R. 42C 710: 22 M.L J. 457 @.C). 
47. (1871) 14 M. L A. 152 (P. C.). 
48, (1922) L. R. 49 L A. 399: L L. R. 2 Pat. 38:45 ALL.J. 460 (P.C.). 
-49, (1923) 28 C. W. N. 143. 
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in a recent case Makhan Lal v. Rup Chandio, But the Privy 
Council in Raj Kumar Gobinda Narayan Singh v. Sham Lal 


Singh51 laid down that ‘the presumption arising from the 
Permanent Settlement being in favour of the Zemigdar, when 
any claim is made against him in respect of lands which were 
included in his zemindari, the burden of proving his title lies 
upon the claimant’. The earlier Privy Council decision in 
Ranjit Singh v. Kalt Dasi Debita was followed and the Govern- 
ment does not seem to be a party to the suit.. The suit was one 
for a declaration of the rights to the sub-soil of a village which 
the Privy Council has repeatedly held would not pass to the 
grantee in the absence of express words to that effect. The 
case has no reference to the separate registration of a portion 
of the estate or to the inclusion of the income thereof in 
the assets at the time of the Permanent Settlement. The 
presumption thus raised in Vobilineni Subba Rao v. 
Rajah of Ptthapuri1 still holds good in cases of separate 
registration under the Land Revenue Assessment Act. It is 
reasonable also that the plaintiff claiming the special right of 
separately registering the lands of the defendant and apportion- 
ing the peishcush payable thereon should make out the circum- 
stances under which the said relief can be claimed. Again, the 
fact of exclusion or inclusion in the assets being within his 
special knowledge depending upon the sanad and the assets 
register, the burden should be placed upon the Zemindar in such 
cases. The burden of proof as between the Zemindar and the 
Government would be rightly placed on the latter as laid down 
by the Privy Council in Secretary of State v. Kirttbas 
Bhupatss. 


PROCEDURE IN SUITS FOR SEPARATE 
REGISTRATION. 


The alienor or alienee pf a portion of a permanently 
settled estate or the representative of such alienor or alienee 
may apply to the Collector of the District for its registration in 
the name of the alienee and for its separate assessment in 
respect of land revenue (vide S. 1). The terms “alienor’ and 





11, (1926) 53 M. L. J. 400. 
46, (1914) L. R. 42 L A. 30: I. L. R. 42 C. 710: 28 M. L. J. 457 (P. C). 
50. (1929) 5 jy. AL 51. (1931) 61 MLL, J. 9 `: 
52, (1917) L. R. 44 I. A. 117: L L. R. 44 C. 841:32 ML L. J. 565 (P. C). 
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“ alienee ” are reciprocal and imply only those partes between 
whom the rectprocal relation exists. The alienation need not 
be by a person whose name has been entered on the Collector’s 
Register. (Refer The Collector of Salem v. Peer Batcha 
Sahibss,) “It does not imply all parties to any transaction 
which may form a link in the alienor’s title. Partition among 
the members of a family is not an alienation tnter se as the 
estate is left intact though there is a mutual transfer of 
interest between the members of the family (vide Venkata- 
krishna Rao v. Venkata Jagga Raot4). 


The Collector shall, on application, publish a notice in the 
official Gazette in three successive issues that separate registra- 
tion would be made if sufficient cause is not shown to the 
contrary within sixty days from the date of notice. Notice of 
the enquiry shall also be issued to any alienor or alienee who has 
not joined in the application (S. 2). If the parties to the 
alienation concurred in applying for separate assessment and if 
no objection is taken by any person interested in the estate or 
being taken, is disallowed by the Collector, the Collector shall 
proceed with the separate registration and assessment thereof. 
The Collector cannot decline to exercise jurisdiction but must 
proceed to enquire into the objections raised by the parties and 
pass proper orders thereon. Vide The Collector of Salem v. 
Peer Baicha Sahibss. The separate assessment so fixed will be 
deducted [rom the peishcush and from that date the estate 
will not be liable for the assessment on the separated portion 
and vice versa (Ss. 3 and 4). 


Concurrence of parties to the alienation is essential and, in 
its absence, the Collector has no power to separately regis- 
ter the holding. The claimant can only enforce the same or a 
person aggrieved can obtain a declaration that it ought not to 
have been made by a declaratory suit in a civil court under 
Ss. 5 and 6 (Fischer v. Secretary of Stated}; Narayanaswamt v. 
Sree Rajah Vellanki Srinwvasa Jaganngdharaoté). The suit has 
to be brought within one year of the date of the order of the 
Collector allowing or refusing to allow separate registration of 
the holding. (Vide Art. 14 of the Indian Limitation Act.) 


53. (1906) I. L. R. 30 Af. 106: 16 M. L. J. 468: 1 M. L. T. 421. 
54. (1898) 9 M. L. J. 66 
55, (1896) LL.R. 19 M. 292 ; (1898) L.R. 26 LA. 16: LL.R. 22 M. 270 (P.C.). 
56. (1909) I. L. R. 33 M. 189, 
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An application before the Collector might be withdrawn by 
the party before it is finally heard though no provision has been 
made in the Act to provide for such cases. Act I of 1876 pro- 
fesses in respect of its subject-matter to be exhaustive and com- 
plete in itself (vide Secretary of State v. Fischeri)? The Civil 
Procedure Code can obviously have no application. If such an 
application is withdrawn with the permission of the Court and 
with liberty to file a fresh one, there is no reason why it should 
bar a second application for separate registry. But, however, if 
no such permission is obtained, the second application would be 
barred under generai principles of law, analogous to res judt- 
cata. The withdrawal prayed for must be by reason of a 
formal defect or other cause analogous to a formal defect. 
An apprehension of failure would not be a sufficient cause. 
The power of entering a non-suit as in England does not seem 
to have been possessed by Courts in India. 


In suits consequent upon an adverse order under the Land 
Revenue Assessment Act, the Collector is anecessary party; for 
without him no declaration for separate registration can be 
effectively given so as to bind the Government. It has been 
held that he is a necessary party even in suits for mutation of 
names in the Revenue Registers. (Mangamma v. Timma- 
paryas?, Viraswami v. Ramadosst8 and K. Sivamma v. Venkata- 
ramanamuriys9.) But the position of the Government is not 
that of a contesting party in the suit. Heis only a pro forma 
party without whom the necessary declaration cannot be given. 
In Fischer v. Secretary of Statess’ it was held by the Privy 
Council that when once the Collector exercised the powers 
vested in him under the Land Revenue Assessment Act, the 
Government have no further right to interfere. Subject to the 
right of suit under Ss. 5 and 6, the orderis final. The appor- 
tionment made by him can, however, be questioned before the 
Board of Revenue within 90 days from the date of the decla- 
Tation of assessment (S. 7) and the decision of the Board 
thereon is final. The Governor in Council can, however, re- 
adjust the same where there is fraud or material error in the 
apportionment thereof. The provision that the apportionment 





1. (1902) I. L. R. 26 M. 389 at 392, 
55 (1898) L. R. 26 I. A. 16. I. L. R. 22 M. 270 (P. C.) 
57. (1866) 3 M. HE Č R. 134. 58. (1891) I. L. R. 15 M. 350: 1 M. L. J. 2 
59, (1902) 19 M. L. J. 331 (2). 
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made by the Collector shall have no validity until it has been 
confirmed by the Board of Revenue (S. 46 of Act lI of 1864 
and S. 1 of Act I of 1876) has, however, been deleted by Act 
VIII of 1914. 

It has“been also held that in suits for a declaration of the 
right to separate registration, no damages can be awarded 
against a party for his refusal to consent as there is no such 
provision in the Land Revenue Assessment Act. (Narayana- 
swami Naidu v. Sree Rajah Vellanki Srinivasa Jaganna- 
dharaoté). Nor has the civil court any jurisdiction to 
question the apportionment made by the Collector under the 
Act though it can decide matters of contribution between the 
parties (Muthammal v. Secretary of Statea). 

As has been already stated, the non-registration has not 
the effect of rendering the alienation invalid between the 
parties, though it will not be recognised by the Government. 
‘Unregistered transfers are thus invalid only as against the 
Government though valid as between private parties’ (S#bra- 
muniu v. Muhalinyusamié! following Manganma v. Timma- 
patyas?). The registered pattadar remains a landholder and 
becomes a defaulter within the meaning of the Revenue Re- 
covery Act (II of 1864). The scope of Regulation XXV 
of 1802 was clearly declared by their Lordships of the Privy, 
Council in Muttu Vaduganadha v. Dorasingha®’ and Vista- 
nagaram Maharaja v. Suryanorayana®. It was framed with a 
view to secure the land revenue only and the restrictions on 
alienation were also enacted with the same object. The Inter- 
pretation Regulation IV of 1822 makes the point clear by 
declaring that the earlier Regulation was not intended to ‘ define, 
limit, infringe or destroy the actual rights of any description of 
landholders or tenants’. 

It was at one time thought that a landholder whose name 
has not been registered under Regulation XXVI of 1802 was 
not entitled to proceed against his tenants under Act VIII of 
1865 (Rent Recovery Act) and as such separate registration 
was absolutely necessary (Valamaramayyan v. Vtrappa%,; 


56. (1909) I. L. R. 33 M. 189: 1910 M. W. N. 30: 5 I.C. 318. 


57. (1866) 3 M. H. C. R. 134. 
60. (1913) 24 M. L. J. 


61. (1909) I. L. R. 33 M. 41 : 19 M. L. J. 627 (F. B). 

62. (1881) L. R.8 I. A. 99 : I.L. R 3 AI. 29% (P. C). 

63. (1886) L. R. 13 I. A. 32 : I. L. R. 9 M. 307 (P.C). 
64. (1882) I. L. R. 5 M. 145. 
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Ayyappa v. Venkaiakrishnamarasuss; Raghava Reddi v. Kanni 
Gramans66). The contrary was held in Subbu v. Vasanthappanet 
and the Full Bench decision Dharmakariha of Tinnanore 
Temple v. Luchmi Doss88 has set the conflict at rest and clearly 
held that there is no enactment which requires a larfdholder to 
be registered before he can exercise the powers conferred by 
Act VIII of 1865. This Act has been repealed by the Madras 
Estates Land Act and there is nothing in the latter enactment 
also which requires that a landholder should be registered 
before he can exercise the powers conferred under the said Act. 


K. RAGHAVACHARYULU, M.A., B.L., 
Vakil, Cocanada. 


C a 


SUMMARY OF ENGLISH CASES. 


ATTORNEY-GENERAL Y. SMETHWICK CORPORATION, (1932) } 
Ch. 562. 


Corporation—Statutory powers—Statutory duties requiring 
large amount of printing, bookbinding, sic.—Resolution of Cor- 
poration to establish tts own printing eorks—Expenditure from 
out of rate fund—tlf ultra vires. 

A Corporation, whose multitudinous and administrative 
duties involved an annual expenditure of 5,000). to 6,000/, re> 
solved to establish its own printing establishment on its own 
premises and work it with its own staff. This was resolved upon 
after a committee appointed for the purpose recommended that 
“the establishment of such a department is desirable, and, if deve- 
loped along reasonable lines, is likely to prove an economical 
proposition”. The proposal involved a capital outlay of 1,000. 
and an annual expenditure of 1,426/. The Attorney-General at the 
instance of a ratepayer brought an action to restrain the Cor- 
poration from spending for this out of the rate fund. 

Held, by the Court of Appeal (affirming Eve, J.), that if the 
Corporation go outside the powers conferred by the statute, there 
was power for bringing up an improper payment, or order for 
payment of money for consideration by the Court. But this 
doctrine of sitra vires must be reasonably and not unreasonably 
understood and applied and that as the enterprise was inci- 
dental to or consequential upon those things which the Legislature 
has authorised, it ought not to be held to be stra vires. 





65. (1892) I. L. R.15 M. 484 :2 M. L. J. 219. 
66. (1899) I. L. R. 23 M. 221. 67. (1885) I. L. R. 8 M 351. 
68. (1903) I. L. R. 26 M, 589 (F. B.). 
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Attorney-General v, Great Eastern Ratlway:@o., (1879) 11 
Ch. D. 449, and on appeal, (1880) 5 A C. 473, relied on. 


The Corporation cannot cater for the public or endeavour to 
trade and make a profit. But it cannot be said that they must not 
have any printing done on their own premises, especially if that 
saves the ratepayers’ money. 


In re Park: Pustic Truster v. Ararstronc, (1932) 1 Ch. 
580. 


Wiul—“Power to donee to appoint to any object except him- 
self’—lf definite and vald. 


After a specific devise to his sister 4, a testator bequeathed all 
the residue to his trustee upon trust to pay the annual income 
therefrom “to such person (other than herself) or persons or 
charitable institution or institutions and in such shares and pro- 
portions as the defendant 4A should from time to time during her 
lifetime direct in writing, and from and after her decease in trust 
as to both capital and income . . . for the Imperial Merchant 
Service Guild for the benefit of their stress fund absolutely”. 
question arose if the power was valid. 


Held, that if a Lestator creates a trust he must mark out the 
metes and bounds which are to fetter the trustees, or as has been 
said, the trust must not be too vague for the Court to enforce; 
but here the trust was definite. If Æ designates a definite object 
in writing, that will be the object to which the trustees or the 
Court will apply the income; in so far as there is no such direc- 
tion the charitable gift to the stress fund of the Imperial Mer- 
chant Service Guild will operate. The clause in the will which 
gives A power to divert the income during her lifetime to any 
object other than her own personal use is not bad. “A power to 
A. B. to appoint to an object except himself” is not invalid 
for a power to appoint to any one except certain persons named 
or indicated, is good. There is. no authority holding that such a 
restriction should not be on the donee himself. 

Attorney-General v. National Provincial Bank, (1924) A. C. 
262 distinguished as a casé where the trustees were in effect left 
to make a will for the testator. 

Platt v. Routh, (1840) 6M & W. 756, reported in the House 
of Lords as Drake v. Attorney-General, 10 Cl. & F. 257, relied 
on. 


In re GEORGE DUDDELL. RouNDWay v. Rounpway, (1932) 1 
Ch. 585. 
Will—Residuary bequest to such person as W and B shal 
by will direct and appoint—Joint will by W and B—Death of W 
during B’s hfetime—No revocation by B—Jowt will if effective 
—FEffect of. 
M 
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A testator devised and bequeathed the residue of his estate 
upon trust for his wife for her life and after her death in trust 
for his two children W and B, “for their sole and separate use 
during the term of their natural lives... . and after the decease 
of the said W and B.. to such persons and to such ends 
and purposes as the said W and B shall by will direct and appoint, 
and in default of such appointment to my right heirs for ever”. 
After the death of the testator, W and B executed a joint will, 
exercising the power of appointment under the will. W died in 
1917 having made a separate will confirming the joint will and 
probate was granted of his separate will and the joint will as W’s 
last testament. B who survived him did not attempt to revoke 
the joint will. 

Held, that a power of appointment given by will to two 
persons is valid and exercisable. The testator is not thereby 
seeking to do anything that the law did not permit. The joint 
will of W and B is an appointment by them jointly according to 
the testator’s wishes. On the death of W no property passed, no 
property vested and the appointment could not have any imme- 
diate effect whatsoever. But it was an appointment which was 
then inchoate and on the death of B without revoking it, the joint 
will on being admitted to probate will be a direction and appoint- 
ment which will comply with the requirements of the testator. 

Observation to the contrary of Lord Mansfield in Darlington 
(Earl) v. Pulteney, (1775) 1 Cowp. 260, not followed as obiter. 


In re JOHN Dry Steam Tucs, Limrrep, (1932) 1 Ch. 594. 


Company—V oluntary winding up—Surplus assets—Right of 
preference shareholders to share pari passu with ordinary share- 
holders. 

A Company was incorporated in 1909 with a nominal capital 
of 25,000. divided into 1,250 preference shares of 10/. each and 
1,250 ordinary shares of 10}. each, out of which a small propor- 
tion only were fully paid. In 1929 the Company went into 
voluntary liquidation, and after payment of all debts and collecting 
all the assets and repaying to the preference and ordinary share- 
holders all the capital paid up on their shares, had surplus assets 
available for distribution. By cl. (5) of the Articles of Asso- 
ciation, the preference shareholder had the rights (i) to a fixed 
cumulative dividend at the rate of 5 per cent. per annum on the 
capital for the time being paid up on the said preference shares 
respectively and after paying or providing for the payment of a 
dividend for such year at the same rate on the capital for the time 
being paid up on the ordinary shares to an additional half per 
cent. calculated on the same basis for each 1 per cent in excess 
of 5 per cent paid on the ordinary shares, and (4) to have priority 
in a winding up both as to cumulative dividend aforesaid and 
return of capital over all other shares. The question was if in 
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addition to the rights under cl. (5), the preference shareholders 
had right to claim rateably with the ordinary shareholders a share 
in the surplus. 

Held, that cl. (5) is not exhaustive but only expressive of 
certain rights which the preference shareholders have. The first 
right regards it as a going concern and the second in the course 
of liquidation. Nothing is said as to the distribution of any assets 
still remaining for distribution after the capital has been repaid 
and in the absence of a provision to the contrary, these assets ought 
to be shared by all the contributories. The question really is 
whether the memorandum and articles contain an exhaustive 
delimitation of the rights of the preference shareholder. 

Anglo-French Music Co., Ltd. v. Nicoll, (1921) 1 Ch 386, 
In re Espuela Land and Cattle Co., (1909) 2 Ch. 187 and In re 
Fraser and Chalmers, Lid., (1919) 2 Ch. 114, followed. 


In re Jonn Sinca Limrrep’s Trane Marx, (1932) 1 Ch. 
598. 


Trade Mark—Trade Marks Act, S. 22—Assignment of 
Trade Mark—Goodwill, meaning of—Assgnor not a party— 
Registration of Mark if cun be expunged from the Regtster. 


Carreras, Ltd., tobacco manufacturers, registered in 1923 a 
trade mark in respect of tobacco, whether manufactured or un- 
manufactured. In 1930 that mark was assigned to John Sinclair. 
Ltd., by an assignment the operative part of which was that C 
assigned to S “all the trade mark now standing upon the Register 
of Trade Marks, and therein numbered 437,870 in class 45, together 
with the goodwill of the business concerned in the goods with 
respect to which the said trade mark is registered”. Though the 
assignment was general, it was not intended to assign the business 
of selling and dealing in manufactured and unmanufactured 
tobacco but only the cigarette business of Carreras. Another 
tobacco company applied to expunge the registration in favour of S 
on the ground that the assignment was invalid as contrary to S. 22. 
S 22 says that “A trade mark when registered shall be assigned 
and transmitted only in connection with the goodwill of the busi- 
ness concerned in the goods for which it has been registered and 
shall be determinable with that goodwill. 


Held, (by the Court of Appeal confirming Maugham, J.), that 
S., 22 does not permit a severance of the goodwill but indicates 
that the goodwill concerned in the goods for which the mark has 
been registered is a single goodwill. The present trade mark was 
registered in respect of the whole of class 45, which is “tobacco, 
whether manufactured or unmanufactured”. No limitation is 
introduced there which confines the use of the mark to cigars or 
cigarettes and the assignment which does not assign the goodwill 
of the whole tobacco business but only in cigarettes is invalid. 
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On the relief to be granted, held by Maugham, J., that if the 
assignment were recent, the proper form might have been simply 
to expunge the notice of the assignment, the result of which would 
haye been to leave the assignor on the register as the owner of 
the mark; but as the assignees have altered the size of the trade 
and increased it, the proper order was to order the mark to be 
expunged following Bowden Wire, Lid. v. Bowden Brake Co., 
Ltd., (1914) 31 R. P. C 385 

But held by the Court of Appeal that for an order to be made 
expunging the mark, which, if the assignment is disallowed, would 
seem to remain the property of Carreras, Ltd., it would be neces- 
sary to have Carreras before the Court The mere fact that they 
were aware of these “proceedings will not suffice. The proper 
order can only be “simply to expunge the notice of the assign- 
ment”. 


In re Jones: MeacocxK v. Jones, (1932) 1 Ch. 642. 


Wil—Legacy to children contingent on attaining 25 years— 
No provision for mamtenance—Interest on legacy—If can be 
allowed as maintenance to the children. 


Where a legacy was given in favour of the testator’s children 
contingent on their attaining 25 years, 

Held, the general rule of construction in regard to contingent 
legacies is that such legacies do not carry interest until the time 
for payment. But it has certain exceptions, one where the legatee 
ig an infant child of a testator or an infant to whom the testator 
has put himself in loco parentis. In such cases it may carry 
interest 1f there is no other provision made by the will for the 
maintenance of the legatee. It is not necessary that the contin- 
gency must be the attainment by the child of full age or marriage 
under that age. The principle is that in those cases the Court 
infers that the testator intended that the child should be main- 
tained. 

In re Abrahams, (1911) 1 Ch 108, discussed. 


THE Ocean Coat Co., Ltp. v. THe PowELL DUFFRYN STEAM 
Coat Co., LTD., (1932) 1 Ch. 634. 

Company—Private company—S pecial restriction on transfer 
of shares—f rst offer to be to members—Offer of a number of 
shares—Members accepting to take some of them—If good 
acceptance. 


By the articles of association of a private company 
incorporated under the 1908 to 1917 Companies Acts, it 
was provided that, the holder of any shares . desiring to 
sell or transfer any of his shares to any person other than a 
registered holder of shares in the company shall notify in writing 
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to the Board the number of shares proposed to be transferred, the 
price proposed, and the name, etc., of the proposed transferee; 
that the Board shall thereupon offer the shares to the other share- 
holders of the company at the price so named, that the shares shall 
be sold to the parties so accepting the offer at that price, but that 
if they are not so accepted by any member, the holder may sell 
them to an outsider. A shareholder holding 3,00,000 shares offered 
to sell 1,35,000 of his shares at 2/. per share.. The other share- 
holders accepted to buy only 5,000 of them at that price but the 
holder refused to so sell piecemeal. l 

Held, that the offer was “I am willing to sell 1,35,000 shares 
at a price of 2J. per share” and not “I am willing to sell one share 
at 2J. up to the total number of 1,35,000” It can only be accepted 
by one or more of the shareholders by conjointly saying “we will 
take a transfer of the 1,35,000 shares”. The offer is not accepted 
within the meaning of the article unless one or more members 
agree to take up the whole number offered. The Article has not 
the effect of turning what is an offer to sell a given number of 
shares into an offer to sell one share at the price stated for the 
whole number offered. 


In re RUSSIAN AND Excusas Banx, (1932) 1 Ch. 663 


Company—Foreign company—Dissolved before 1929—If can 
be wound up under the Companies Act, 1929, Ss. 337 and 338. 

A company incorporated under the Laws of Russia in 1910 
was dissolved before the date on which the Companies Act of 
1929 came into operation as held in Russian and Enghsh Bank 
v. Baring Brothers & Co., Ltd., (1932) 1 Ch. 435. Three per- 
sons claiming to be creditors of the company presented a petition 
for the winding up of the company under S. 338 of the 1929 Act. 
The debt was disputed by the company. 

Held, a company which owes its existence to foreign law is 
an unregistered company within the meaning of S 338. It was 
decided on the language of the relevant section of the 1862 Act 
that an unregistered company might be wound up under its provi- 
sions and S 338 (2) did not intend to alter the law as it had 
existed under the Acts of 1862 and 1908 

As a general rule a disputed debt may not be the basis of a 
creditor’s petition but where the persons whose debt is disputed 
would otherwise be without redress, it can be relied on. Their 
action on the debt could not be proceeded with as the foreign 
company have no longer any existence and as such the only course 
open to them is to wind up the company and prove the debt before 
the liquidator. 


In re BRITISH TRADE CorporaTIoN, LimitTeD, (1932) 2 Ch. 1. 


Bill of Exchange—Drawer and drawee same—O ption by holder 
to treat the bill as promissory note—‘“In the body of it made pay- 
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able at a porticular place’—S.,87—Meaning of —Address of drawee 
at bottom of bul—If “in the body of i”. 


On March 23, 1920, the branch of the B Co. at Batoum drew 
in favour of M a document in the following form:—‘‘At sight pay 
this sole exchange to the order of M the sum of 1000. sterling 
value received which place to account No. 2. Signed by the 
manager and accountant for the B Co.” It was addressed to 
B Co., London. It was successively indorsed over to the order of 
1, J and K. On December 20, 1923, K’s agent presented the docu- 
ment for payment at London office of B Co. but payment was refused 
on the ground that “all endorsements require banker’s certification 
and indemnity required for mutilation”. In 1926 the B Co. was 
voluntarily wound up and & put in a proof in the winding up in 
respect of the document. It was rejected as barred. K claimed 
to treat the document as a promissory note under S. 5 on the 
ground that the drawer and the drawee were the same person and 
contended that under S. 87 it must be presented for payment, that 
it was presented only on December 20, 1923, and the claim was 
not therefore barred. Section 8/, sub-sec. (1) says that “where 
a promissory note is in the body of it made payable at a particular 
place, it must be presented at that place in order to render the 
maker hable. . ” 

Held, that “in the body of” the note must mean in the terms 
of the actual contract to pay which is contained in the note. The 
address at the bottom of the Head Office did not make it “in the 
body.” No presentment was therefore necessary and the claim 
was barred. “To the B Co., London” were added to treat it as a 
bill of exchange. 





In re BEALES SETTLEMENT TRUSTS: HuGGINS v. BEALE, 
(1932) 2 Ch. 15. 


Trust—Trust for sale anth consent.of A and B—Bankruptcy 
of A—Consent gwen by B but refused by A—Court tf can order 
sale nevertheless—Trustee Act, 1925, S. 57 and Law of Property 
Act, 1925, S. 30, 


The Court has jurisdiction under S. 30 of the Law of Pro- 
perty Act, 1925 and S. 57 of the Trustee Act, 1925, to direct, in 
the exercise of its discretion, a sale by trustees for sale where the 
necessary consent cannot be obtained by reason of the refusal of 
the person to give it. 





SHEFFIELD Masonic HALL Company, LIMITED v. SHEFFIELD 
CORPORATION, (1932) 2 Ch. 17. 


Easement—Light—Room recewing ancient lights on two sides 
—New building on one side—Right to butld—E-xtent of casement 
— Prescription Act, 1832, S. 3. 

One of the rooms in a building was lighted by windows looking 
on to S Street and E Street on two sides of it. At the date of the 


™! 
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action all the windows of the room were ancient lights. In 1931 
a high building was begun in S Street which was calculated to 
obstruct the light coming through S window. It was contended 
that where there are two open spaces each facing ancient lights 
to the same parts of a building on different sides of that building, 
the first builder is entitled to build to any height so long as the 
other window E lets in sufficient light. a 

Held, that the right in these cases is more what is described 
as ne facias in Roman Law. The dominant tenement is entitled 
to the benefit of a quasi covenant by the owner of the servient 
tenement precluding him from building in the normal case in such 
a way as to obscure the plaintiffs rights to a degree which would 
interfere with his comfortable enjoyment of his premises, —accord- 
ing to the habits and requirements of ordinary people—or cause 
a nuisance to the plaintiff in the enjoyment of his premises. In 
a case where there are two servient tenements, the rule cannot be 
that the first builder is entitled to build ag he pleases on the footing 
of “first come, first served”. The real nature of the restrictive obli- 
gation imposed upon the people facing those two windows is that 
they will not so build as by their joint action to cause a nuisance 
to the plaintiff. In other words, the owner of S can build to such 
a height as, with a similar building by the owner of E, will yet 
leave sufficient light for the plaintiff’s room. The obligations by 
both owners are the same; neither has a greater obligation than 
the other. 

Value of expert evidence in cases of this kind discussed. 

In re ISABEL JOANNA JAMES: GRENFELL v. HAMILTON, (1932) 
2 Ch. 25. 


Charity—Bequest for establishing a Home of Rest—Vahd 
charitable trust—Nature of persons to use the Home—Faitlure of 
trust—Procedure. 


A testatrix by her will appointed G and B as executors and 
trustees thereof, and after providing for certain legacies, bequeathed 
certain property unto her trustees in trust to establish and main- 
tain a Home of Rest for the Sisters of the Home of the Community 
of the Epiphamy at Truro, the Clergy of the Diocese of Truro and 
such persons as the Mother Superior for the time being of the 
Home of the Community shall nominate and appoint. The Mother 
Superior and Bishop of Truro were of opinion that the community 
would be unable to accept the devise as the interest accruing out 
of the fund would not be sufficient to maintain the Home. The 
executors thereupon applied to the Court for directions. 

Held, that a gift of a fund or property for the purpose of 
founding and endowing a Home of Rest is in itself prima facte 
a charitable object. It may be that to provide a Home of Rest 
for those who are not in need of it would not be charitable; but 


prima facie the words “Home of Rest” indicate a Home which is 
) 
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to proyide relief for those who are in need of it. That being 60, 
the trust is good, though some of the purposes to which the fund 
may be applied are not strictly charitable. The Mother Superior 
is fo nominate and can nominate only such persons as are properly 
suitable to a Home of Rest as a charity. The fact that the words 
in the will are wide enough in themselves to enable her to appoint 
other persons does not prevent the whole gift from being charitable. 
Ii such a Home cannot be established or maintained, then the trust 
will be applied cy pres. 


In re Estlin, (1903) 72 L. J. Ch. 687 and Hunter v. Attorney- 
General, (1899) A.C. 309, followed. 


c 





In re Le£, BEHRENS & Company, Limrrep, (1932) 2 Ch. 46. 


Company—Winding up—Pension to widow of managing 
director —Not confirmed by a general meeting of shareholders— 
No objection by any—If valid—Tests for validity of pensions— 
Whether reasonably incidental to the business or for benefit of the 
Company. 


A private Company went into voluntary liguidation in 1931. 
One S was its managing director for many years and died in 1923. 
In 1928 the directors resolved to’ give S’s widow an annual pension 
of 5001, The widow lodged a proof in the winding up for 8,000/., 
the capitalised value of the pension. The resolution was not con- 
firmed by any general body meeting of shareholders. The 
articles of the Company expressly gave power to the directors to 
provide for the welfare of persons in the employment of the Com- 
pany or formerly in its employment, and the widows and children 
of such persons, etc. The liquidator rejected the claim as tira 
vires the directors’ powers. 


Held, on appeal, it is not that an arrangement of this nature 
for rewarding long and faithful service on the’ part of persons 
employed by the Company is not within the power of an ordinary 
trading Company. It was so expreasly given also under its memo- 
randum. But such grants involve an expenditure of the Com- 
pany’s money, and that money can be spent only for purposes 
reasonably incidental to the carrying on of the Company’s business 
and the validity of such grants is to be tested by the answers to 
three questions:—(1) Is the transaction reasonably incidental to 
the carrying on of the Company’s business ? (2) Is it a bona fide 
transaction? (3) Is it done for the benefit and to promote the 
prosperity of the Company? In this case the gift was by the 
directors to one of their body and cannot be done unless authorised 
by the instrument which regulates the Company or by the share- 
holders at a properly convencd meeting for the purpose. A director 
is not a servant of the Company nor is a managing director a per 
gon in the employment of the Company. The fact that the share- 
holders were few and individually assented to or were not likely 
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to object may preclude them individually but will not biħd the 
Company or the liquidator. 


In re George Newman & Co., (1895) 1 Ch. 674, followed. 





In re Price: TruMpPER v. Price, (1932) 2 Ch. 54. 


Wail—Spectfic legacy—Gift of “my 4001. five per cent. War 
Loan, 1929-1947'—-Misdescripiton—No War Loans but War Bonds 
converted—If the converted Bonds passed under the gift. 


A testatrix, not a woman of any great education, gave to her 
miece “my 4001. 5 per cent. War Loan, 1929-1947” but she never 
had any War Loan, though before 1925 she had acquired 400i. 
National War Bonds. Later on she converted her War Bonds 
into Conversion Stock and Treasury Bonds. The question was ii 
these later Conversion Stock and Treasury Bonds passed to the 
legatee under the bequest of “War Loan” as falsa demonstratio. 

Held, it was clear that the testatrix must have forgotten the 
correct description of her*investments. The testatrix evidently 
regarded any investments she made for helping the country during 
the War as “War Loan”. Even if it involves carrying the rule of 
falsa demonstratio further than it has yet been carried, it is proper 
to hold in this case that the clause operates to vest in the legatee 
the two sums under the Conversion Stock and Treasury Bonds. 





In re MORGAN AND PROVINCIAL INSURANCE Co., LTD., (1932) 
2 K. B. 70 

Insurance—Motor lorry—Pro POSMA MEN to questions— 
If condition or description of risk. 


M. and F. Co. were coal merchants carrying on business at 4. 
They had effected a policy of insurance with P. Co., Ltd., in res- 
pect of a motor truck. The policy stated that the claimants had made 
the proposal and signed a declaration which it was agreed should 
be deemed to be of a promissory nature and effect and should be 
the basis of the contract as if incorporated in the policy. The 
following were the questions asked for by P. Co and answers 
given by M. and F Company: “State (a) the purposes in full for 
which the vehicles will be used, and (b) the nature of the goods 
to be carried. (c) Towns and localities where vehicles will be 
used.” Answers: “(a) Delivery of coal; (b) coal; (c) Abercarn 
County.” The P Co. agreed therefore to insure the M. and F. Com- 
pany against liability for injury or damage caused by the use of 
the lorry or to the lorry itself. The M and F Company had used 
the lorry for carrying timber also and in fact on the day of colli- 
sion the lorry carried both timber and coal but had discharged the 
timber earlier and at the time of the collision there was only coal 
in the lorry. In an action against the insurance company for damages 
due to the collision, the Company disclaimed liability stating that 
there was a warrant or promise that nothing but coal should be 


N 
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carried and that inasmuch as timber was carried, the policy was 
invalidated, though the carriage of ‘the timber in no way led to 
the collision. 

Held, that the answers to the questions put by the insurance 
company did not amount to an undertaking by the assured that 
during the currency of the policy the insured vehicle would be used 
only for the purpose of carrying coal. They only meant that the 
vehicle should be insured only whilst it was engaged in carrying 
or delivering coal within Abercarn limits. They amount only to 
a description or definition of the risk intended to be insured against, 
and as the accident happened while the car was in the course of 
delivering coal and in Abercarn, it was within the risk at the time 
though prior to that it had carried timber or went outside the 
Abercarn jurisdiction. i 

Far v. Motor Traders Mutual Insurance Society, (1920) 
3 K.B. 669, followed. 


Dawsons, Lid. v. Bonnin, (1922) 2 A.C. 413 and Roberis v. 
Anglo-Saxon Insurance Association, (1927) 96 L.J.K.B. 590, 
distinguished 





IpERIAN Trust, LIMITED v. FOUNDERS Trust AND INVEST- 
MENT Co., Lro., (1932) 2 K. B 8&7. 


Practice—Order against Corporation to do an act within a 
tinve—Order not served till after the time expired—Order mot 
stating the consequences of disobedience—Faslure to do the act— 
Liability of the dtrectors—Rules of Supreme Court, 1883, O. 41, 
r. 5, and O. 42, r. 31. 


In an action against the defendant Company, an order was 
passed on 7th July, 1931, as follows:—‘It is this day hereby 
adjudged and declared that the plaintiffs are entitled to the return 
by the defendants of the following shares, viz., 258,000 deferred 
shares and 11,180 preferred shares in R. Co., within 14 days from 
the date hereof.” A copy of the order was served upon H, one 
of the directors on 19th August, 1931, and on S another director 
on 7th November, 1931. The order in both cases did not have an 
indorsement on it of a memorandum stating the consequences of 
disobedience as required by O. 41, r. 5. The defendant Company 
did not comply with the order. Thereupon a summons was taken 
out for leave to issue writs of attachment on H and S for dis- 
obedience. 


Held, the attachment could not issue for the following rea- 
sons: (1) In order to constitute a contempt of Court for which 
the directors may be punished there must be wilful disobedience 
by them to do something which they have been ordered to do. 
But the order here does not direct the defendant Company to do 
anything. It does not even provide that the defendant Company 
shall return the shares. In re Oddy: Major v. Harness, (1906) 
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1 Ch. 93, relied on. (2) Even assuming the order directs the 
defendant to do an act, namely, to transfer the shares to the 
plaintiffs, the order could not be enforced by penal proceedings, 
because there can be no default in compliance with an order order- 
ing something to be done within a certain time when the order 
was not served until after the time had expired. (3) The order 
did not contain an indorsement as required under O. 41, r. 5, 
calling the attention of the person ordered to do the act that 
the result of disobedience will be to subject him to penal conse- 
quences. (4) As the plaintiffs are not in a position to pursue 
the original remedy against the defendant Company, they cannot 


proceed against the directors, the remedy against whom is only 
an alternative one. 


OCEAN ACCIDENT AND (GUARANTEE CORPORATION, LTD. v. 
Core, (1932) 2 K B. 100. 


Road Traffic Act, 1930, S. 112, Sub-S. (3):—Motor car in- 
surance—Payment of premium on llth—Receipt renewing policy 
as from 3rd—lIf false statement—Knowledge of falsity. 


Prior to June 3, 1931, an Insurance Company issued to P a 
public liability motor car policy of assurance, whereby P was in- 
demnified against third party claims for a period ending June 3, 
1931, “and during any period for which the Corporation may accept 
payment for the renewal of this policy”. It was a condition of 
the policy that “no liability shall arise until the premium due has 
been paid and accepted”. No premium was paid for the period 
subsequent to June 3, 1931, till llth June, 1931, when P paid 
the premium and a receipt was given stating llth as the day of 
receipt but as for policy from June 4th, and issued a certificate 
of insurance to P stating “Date of commencement of insurance, 
June 4, 1931”. The insurance company was prosecuted under 
S. 112 for issuing a certificate of insurance which to their know- 
ledge was false in a material particular. 

Held, that even assuming the statement that the date of com- 
mencement was June 4 was- false, there must be a finding that 
it was false to the knowledge of the person issuing the certificate 
and the conviction therefore must be quashed, and a certificate 
based upon a mistaken view of the law cannot be said to be false 
to the knowledge of the insurance company. If anything it is 
obvioussthat the Company believed it to be true. 


Best v. BUTLER AND FITZGIBBON, (1932) 2 K. B. 108. 

Trade Union Act, 1871, S. 12—Officers of a registered Trade 
Union—Charge of wilfully withholding moneys—Proof of posses- 
sion at the time of charge, if necessary. 


B and F, who were the Secretary and Treasurer respectively 
of a registered Trade Union, were charged under S. 12 of the 


r 
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TradesUnion Agt with wilfully withholding moneys of the Union 
contrary to that section. It was proved that one or other of them 
have had the whole of the moneys but as to what exactly each 
had was not clear and there was no evidence that they were in 
possession of the moneys at the date of the charge. It was shown 
that each was aiding and abetting the other in the matter. S. 12 
says that “If any offcer . . of a Trade Union registered under 
this Act. . . obtain possession of any moneys . . of such 
Trade Union, or, having the same in his possession, wilfully -with- 
hold or fraudulently misapply the same, . . . or any part thereof, 
the Court .. may, by summary order, order such officer 

. . . to deliver up all such moneys . .” The Magistrate 
dismissed the complaint holding that “a man cannot withhold what 
he has not got, since the whole case for the prosecution was to 
show that the money had been squandered. If the section had 
said, neglect or refuse to deliver, the matter would have been 
different”. : 

Held, on appeal, that if it is once shown that the person 
charged has obtained possession of the moneys and has not 
accounted for it, he is liable to be convicted under S 12. The 
term “wilfully withhold” indicates a continuing offence. It was 
not necessary to go further and show that either of them had the 
money in his. possession on the date of the charge. 


JOTTINGS AND CUTTINGS. 


Forensic Success and Parliamentary Fatlure—lIn his recently 
published monograph on Erskine, Mr. Lovat Fraser calls atten- 
tion to the fact that the great advocate, perhaps the greatest ever 
geen at the English Bar, was in Parliament a complete failure, 
apparently being for long cowed by Pitts imperious manner. In 
this failure in a dual capacity he is by no means unique, for few 
indeed have been able to attain distinction in equal degree both 
in the forum and in the House of Commons. The late Lord 
Bryce, in his sketch of Sir George Jessel, says: “Lawyers in the 
English Parliament are under the double disadvantage of having 
had less leisure than most other members to study and follow 
political questions, and of having contracted a manner and style 
of speaking not suited to an assembly which, though deliberative, 
is not deliberate, and which listens with impatience to a technical 
or forensic method of treating the topics which come before it.” 
Jessel, Lord Bryce adds, had borne little part in politics til he 
took his seat in the House of Commons, and when he spoke there 
he obtained no great success. But, indeed, a long list might be 
compiled of those who, while brilliant in the courts, were little 
short of failures in the House of Commons Sir Samuel, Romilly 
was an exception. In his case his wide sympathies and his passion 
for the reform of the old criminal law with all its atroctously 
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severe penalties won for him an esteem which is seldom meted out 
to the lawyer member. Coming down to more modern times, 
Lord Herschell was another exception to the general rule. As a 
member of the House of Commons he made himself felt from 
the beginning, the air of quiet conviction about his delivery and 
the soundness of his matter raising him above the ruck of poli- 
tical lawyers, of whom it has been said that you cannot help 
hearing the rustle of their silken gowns. In addition to a forensic 
manner which is not pleasing to the generality of members, it has 
been said that the lawyer in the House has always been apt to be 
regarded as a person with an axe to-grind, and consequently one 
not to be looked on with much favour. If there be anything in 
this criticism, it is only fair to add that lawyers are not unique 
in this foible-—L. T., 1932, p. 477. 


A Wifes Forgery of Cheques——The circumstances in Green- 
wood v. Martins Bank, Ltd. (Times, July 6) were of an 
unusual nature, and are not likely to be repeated, but they raised 
a question of general importance—the extent to which a bank 
customer’s own conduct in respect of forged cheques will counter- 
balance the liability of the bank for negligence in not detecting the 
forgery. The forger in this case was the plaintiff's wife, and 
when in October, 1929, she told him that his account had been 
exhausted by a series of these cheques, he refrained at her entreaty 
from informing the bank. In the following months there was 
trouble between them over the matter, and in June, 1930, the 
plaintiff said that he “was going right away to the Bank.” When 
he came home that night she shot herself, and then he claimed 
from the Bank the amount of the cheques. Mr. Commissioner 
du Parcq (now du Parcgq, J.), at the Manchester Assizes, decided 
in his favour, but the Court of Appeal reversed his decision (1932, 
1 K B. 371; 101 L. J, K B 33), and the House of Lords 
have approved this reversal. The legal results of the forgery 
started with the finding of fact that the signatures to the cheques 
were not merely not genuine, but were honoured through care- 
lessness of the Bank officials, so that prima facte the Bank was 
liable, and, indeed, was liable apart from negligence. But it was 
argued that the plaintiff had either ratified or “adopted” the 
cheques; or that by his delay in informing the Bank he was 
estopped from alleging the forgery—L. J., 1932, p. 128. 


Not a Public School_—That Borstal is not a public school was 
made manifest by Swift and Humphreys, JJ., in the Court of 
Criminal Appeal in London last week. There were some amus- 
ing exchanges of the “Borstal or Balliol” type between Bench and 
Bar: but the appeal came to a swift and satisfactory end. The 
Recorder of Norwich—the city in which a clergyman recently 
said one or two hard things concerning the City of Belfast—had 
sentenced two boys to three years’ detention in a Borstal institu- 
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tion. The Coyrt of Criminal Appeal quashed the convictions and 
the sentences, after Swift, J , had observed: "The Recorder seems 
to have thought Borstal is a public schoot . . . .” i 


“In this case,” said he, “the learned Recorder’s desire to 
benefit these two lads has obliterated his legak views of his powers. 
A Borstal institution is a place to which young criminals are to be 
sent, and to be sent only when it is shown that they have criminal 
tendencies or are associates of criminals.” He observed that the 
lads were the children of most respectable people and that Borstal 
was not a school for children.—L. J., 1932, p. 137. 


A Frightful Reforming.—Borstal is better in intention and 
effect than the frightful and “remedial” methods of olden times, 
when young people were often imprisoned for long periods, trans- 
ported, and sometimes suffered the death penalty. 


There is a story of Willes, J , son of Chief Justice Willes, 
a son who was not by any means a great Judge, but who was 
very well-meaning. At Lancaster Assizes a boy was convicted and 
the Judge, to “reform by frightening’’ him, sentenced him to be 
hanged the next morning. But in the middle of the night the 
Judge was so affected by his conscience and by a fear that he 
might himself very well die during the night and the boy be 
hanged in consequence, that he arose and went to the High 
Sheriff’s house with a written reprieve returned to bed and slept 
soundly and peacefully till morning. The boy, of course, had a 
night of terror and foreboding, and there is no record as to 
whether the effect was truly remedial. Probably not.—L. J., 1932, 
p 137. 


The Estra Thousand of the Irish L. C.—Ireland, 
before the treaty, had its Lord Chancellor and its Great Seal; and 
a curious fact was that his salary qua Lord Chancellor was 
greater than the salary of his English counterpart. Lord Ash- 
bourne’s salary, for example, was 8,000}. a year and he received 
1,000/. for the purchase of an outfit on entering office. The 
English L. C. gets 5,000/. as Chancellor; the other 5,000. is for 
hig services as Speaker of the House of Lords. 

The allowance of 1,000). for the Insh Chancellors “outfit” 
was a picturesque survival of the days when, natives of Ireland 
being imeligible for the office, it was necessary to enable the exiled 
Englishman to transfer his goods and chattels to the Irish capital. 
For more than half a centuary no English lawyer held the Irish 
office, but the payment, its cause removed, continued as before. 
The salaries paid to officials of the Four Courts in Lord Ashbourne’s 
day amounted to over 80,0001. a year. Money was absurdly 
plentiful in certain places in those days. The Irish Judges, also. 
were numerous and well paid in comparison with the volume and 
value of the work performed—L. J., 1932, p. 137. 
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Reputation Made in a Night.—Lord Carson and Lord Birken- 
head had many points of resemblance; one of them being the fact 
that, though lawyers, they were both first-class House of Com- 
mons men; and the other that each established his fame and 
position with his maiden speech. Lord Carson, at the age of 
thirty-nine, made so great an impression that Joseph Chamberlain 
declared to his son Austen that a mew power had arisen in poli- 
tics; and wrote to Carson congratulating him on “the best debating 
speech I have heard for a long while in the House of Commons, 
and for a maiden speech unprecedented.” 


“He spoke not only with the fluency of a practised orator, 
but also with all the consummate ease of a Parliamentary hand. 
Behind him were Mr. Balfour, smoothing his handsome head of 
hair in the delight of listening; Mr. Goschen, in an angelic rapture ; 
Sir Edward Clarke, looking as if the art of oratory was not dead; 
and other of the Tory leaders beaming and delighted . . Of 
the Ministers, Mr. Asquith alone seemed to enjoy the speech It 
evidently struck sympathetic chords. More than once he nodded 
his head approvingly. On all sides the opinion is ungrudgingly 
conceded that a rich acquisition has been made to the debating 
power of the House, and that the Unionists have added to their 
Front Bench, an orator of the first rank.” Thus the Lobby 
correspondent of the Sheffield Telegraph—L. J., 1932, p. 137. 


Methods of Legal Study.—Is there any royal road to the 
acquisition of legal knowledge, or, if there is none such, can any 
one method be described as better than another? In an interest- 
ing address on “Culture and Anarchy in Legal Education” deli- 
vered by Professor J. D. I Hughes, of the University of Leeds, 
at the annual meeting, recently held, of the Society of Public 
Teachers of Law, the abandonment of what was called “the pre- 
sent tradition in students’ text-books” was advocated, these to be 
replaced by books introducing the beginner to the essential frame- 
work of law to the exclusion of the subtleties of case law. There 
is no doubt a good deal to be said for this suggestion in the case 
of those just entering upon their legal studies, but it is worth 
remembering that the students’ books, as we know them, are a 
comparatively modern institution. In a note to his.“First Book 
of Jurisprudence,” Sir Frederick Pollock, who has done so much 
to improve the literature of the law, tells us that when he was 
beginning his studies, his grandfather, Chief Baron Pollock, wrote 
him as follows: “I myself read no treatises; I referred to them as 
collecting the authorities. I learned law by reading the reports 
and attending the courts, and thinking and talking of what I read 
and heard.” Sir Frederick adds that it should be remembered 
that in the early part of the nineteenth century very few text- 
books aimed at either systematic arrangement or independent cri- 
ticiam ; now, they do both, and the student of to-day is the gainer; 
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but, after all, he who would: make a good lawyer in the sense of 
one who can advise his clients wisely and can represent them in 
court well armed legally cap-a-pie must learn his work in the way 
that Chief Baron Pollock did, namely, by reading the reports, 
attending the courts, and thinking and talking of what he reads 
and hears. Good text-books, and there are many such which are 
listened to with great respect in court, will help to make the 
path of the student a little easier, but they will not of themselves 
make him a thoroughly equipped member of the profession. Law, 
however, may be, and indeed often is, studied by others than those 
who intend to become practising members of one or other branch 
of the profession, and Professor Hughes had them also in mind 
in the address to which reference has been made. He made an 
eloquent plea for the bridging of the gulf between thé traditional 
academic treatment of Jaw and the requirements of the profession, 
pointing out that the adoption of the vocational ideal need not 
lessen the cultural value of a legal education. More than once 
during the last few years Lord Atkin has stressed the importance 
of law as a factor in a general liberal education. For this purpose 
Professor Hughes’s plea for text-books introducing the beginner 
to the essential framework of law to the exclusion of the sub- 
tleties of case law, deserves, and, indeed, has already received, 
attention, as witness, for example, Professor Jenks’s admirable 
“Book of English Law,” and the equally valuable “English Law 
and its Background” by Mr. Fifoot. Such books as these show 
that English has emerged from the stage of being—to quote the 
phrase coined by ex-Justice Oliver Wendell Holmes—“a ragbag of 
details,” and has become in the main a well-ordered system 
grounded upon a recognition of the duty of meeting the ever- 
varying needs of the community.—S. J., 1932, p. 598. 


The Use of Firearms.——When some young men were fined at 
Welwyn recently for wounding a boy in the ankle with a shot 
fired from a motor car, they pleaded that they had no intention 
of hurting anyone, but only wanted to frighten the lad. The 
incident brings to mind a notable piece of muddled admonition 
which once fell from a former magistrate of the Westminster 
Police Court, Mr. Sheil. A man was charged with shooting a 
gun at his brother. “Had there been any ill-will between you and 
your brother?’ asked the magistrate, and, on being told that there 
was none, he exclaimed: “A person who points a gun at another 
without intending to shoot deserves to be well flogged.” —S. J., 
1932, p. 607. 
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FOREIGN NATIONALS AND INTERNATIONAL LAW.* 
By MR. B. SITaARama Rao. 


(Continued from page 51.) 


Even the jurists of the school of natural or fundamental 
rights do not exclude the right of each State to take such mea- 
sures or precautions as it considers needful to prevent the right 
of access and intercourse being used to its injury nor its power 
to subject foreign irade and foreigners to regulation in the in- 
terests of its own trade or the trade of any other States which it 
wants to favour—in other words, they justify the tariff policy 
of the continental States and the exclusion of undesirable aliens. 
American jurists who stand for colonial ideals have on the one 
side to insist upon the legal right of the State to exclude aliens 
and on the other to reconcile their views to the ideals of - 
civilised life which they rely upon for claiming compensation 
from other States for ineficieni administration of justice to, or 
imperfect proteciion of life and property of, their nationals. 
The British jurists are clear that discrimination against foreign- 
ers is an unfriendly act for which the States concerned may 
intervene but somewhat inconsistently speak of the unqualified 
legal right of the State to exclude foreigners or to subject them 
to restrictions. The British policy at home as reflected in the 
British Nationality and Aliens Act is one of equal treatment of 
foreigners and nationals but the reservation in favour of the 


“This is the last of a series of three lectures delivered in pursuance of 
“The Krishnaswami Aiyar-Sundara Aiyar Lectures Endowment”. It 
owes its existence to the munificence of Sir Alladi Krshnaswami Aiyar who 
started il in memory of the two great lawyers whose name it bears. Accord- 
ing to the conditions of the Endowment, the lectures have to be ona subject 
connected with public International Law. 


O 
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‘Colonies to legislate on the matter and also to accord differential 
treatment to different classes of British subjects is a concession - 
to the colonial point of view. In practice, the colonials have 

generally greater power to impose restrictions on Indians than 
on aliens and similarly Britain has smaller power to intervene 
on their bebalf in the colonies than in foreign countries. It 
comes out about this way. In the case of aliens treaties so 
often come in the way of discrimination and even when treaties 
do not come in, the dread of retaliation from the Siate of the 
alien puts a wholesome check on the discriminatory zeal 
of the colony. None of these considerations applies to the 
dealings of the Colonies with respect to India, owing to the 
free hand given by Britain to the dominions to deal with the 
question. Britain is not hampered similarly in intervening on 
behalf of India with foreign States. The true rule of inter- 
national law would seem to be as stated by Hall. He 
formulates it thus: ‘For the reason that a State may do what 
it chooses within its territory so long as its conduct ts not 
actively injurious to other States, it must be granted that in 
strict law a country may refuse the hospitality of its soil to any 
or all foreigners, but the exercise of this right is tempered by 
the facts of modern civilisation. To exclude all would be to 
withdraw fromcivilised brotherhood, to exclude without rea- 
sonable or at least plausible cause, is regarded so vexatious or 
oppressive that a State may interfere in favour of its subjects.” 
« If a country decides that a certain class of strangers is 
dangerous to its tranquillity or are inconvenient to it socially or 
economically or morally and if it passes general laws forbidding 
access to persons its conduct affords no ground for complaint. 
Its fears may be idlé. Its legislation may be harsh but its 
action is legal.’ In Attorney-General for Canada v. Caini the 
following extract from Vattel is cited with approval :—“ One of 
the rights possessed by the supreme power in every State is the 
right to refuse to permit an alien to enter the State, to annex 
what conditions it pleases to stich entry, to expel or deport from 
the State at pleasure, even a friendly alien, especially if it con- 
siders his presence in the State opposed to its peace, order and 
good government, or to its social and material interests.” The 
case itself arose in connection with the expulsion of an alien. 
Oppenheim thus states the rule: “Apart from general 





1. (1906) A. © 542. 
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conventional arrangements, e.g., those concerning navigation 
on international rivers, and apart from special treaties of com- 
merce, friendship and the like, no State can claim the right for 
its subjects to enter into, and reside on, the territory of a foreign 
State. The reception of aliens is a matter of discretion and 
every State is by reason of its territorial supremacy competent 
to exclude aliens from the whole or any part of its territory. 
Every State isand must remain master in its own house and this 
is of special importance with regard to the admission of 
aliens. Of course, if a State excluded all subjects of one 
State only, this would constitute an unfriendly act against 
which retortion would be admissible but it cannot be denied 
that a State is competent to do this.” “It is obvious if a State 
need not receive aliens at all, it can receive them only under 
certain conditions.” Hearshey thus states the rule: “True it is 
that a modern State which excluded all foreigners would 
practically find itself outside the pale of international commun- 
ity and the exclusion of those of a particular nationality would 
probably justify measures of retortion in the form of reprisal 
but there can be no legal right in the premises.” He quotes part 
of the passage above extracted from Oppenheim and cites also 
Rivier who says “the Slate is master in its own house. It may 
refuse to foreigners access to its territory, interdict all immi- 
gration or the immigration of certain individuals, for example, 
nationals of certain countries.” This principle, he says, 
follows logically from the rights of independence and self- 
preservation but is to-day greatly hampered by the rights of 
mutual commerce and inoffensive passage. Reference to law 
and legal right is not quite relevant for the purpose in hand 
for, as their Lordships of the Privy Council point out in 
Musgrove v. Chun Teeong Toy,1 though “no authority exists 
for the proposition that an alien has a legal right enforceable 
by action to enter British territory, circumstances may occur 
in which the refusal to permit an alien to land might be such an 
interference with international comity as would properly give 
rise to diplomatic remonstrance from the country of which he 
was a native’. The question there was whether a Chinese 
immigrant had a right to compel a custom house officer in 
Victoria to accept the fee of £10 he was required to pay under 
a section of the Chinese Act of that State of 1881. The section 





1. (1891) A. C. 272 at 282. 
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provided that before any immigrant arriving from ports 
beyond Victoria shall be permitted to land... the master of 
the vessel shall pay £10 for every such immigrant and no 
entry shall be deemed to be of any legal effect until such 
payment shall have been made.” It was held to confer no 
right but merely to 1mpose a condition for entry into the 
State. To the same effeet is the judgment of Justice Gray 
in the Nishinivaru casel. He says: “ This power (t.e., of 
exclusion) is vested in the United States of America in 
the national government to which the Congress has com- 
mitted the entire control of international relations in peace 
as well as war. It may be exercised through the political 
power of the Government either through decrees made by the 
President and the Senate or through Statutes enacted by the 
Congress.” In exercise of this power the Chinese are totally 
excluded from the United States and with certain exceptions 
since 1924 all aliens ineligible for eitizenship. Who these are, 
we have already considered. The class includes all people 
other than white people and people of African descent, that is 
to say, it includes the Indians, the Japanese, the Chinese, the 
Persians and so forth. The anti-foreign legislation dates from 
1875. In 1917, an Actol the Congress levied a tax of 8 dollars 
from every one entering and further required every alien of 
over 16 years entering the State to have reading knowledge of 
some language. Among the excluded people are also the 
following :—“‘Idiots, imbeciles, feeble-minded persons, epileptics, 
insane persons, persons of constitutional psychopathic infirmity, 
people with chronic alcoholism, paupers, professional beggars 
and vagrants, people suffering from tuberculosis, or subject to 
a loathsome or dangerous disease, mental and physical defec- 
tives of a nature to affect the capacity to earn, polygamists 
and those that preach or encourage it, those convicted of felony 
or misdemeanours involving moral turpitude, those who 
believe or advocate overthrow By force the United States 
Government or of all forms of law, who disbelieve or are 
opposed to organised Government, who believe or advocate 
assassination or unlawful destruction of property, prostitutes 
and those that come for prostitution or for criminal purposes, 
contract labourers, paupers and those that are likely to bea 


Sr 


I, 142 U. S. 651. 
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charge on the public, deported persons, stowaways, children 
under 16 unaccompanied by a parent, aliens above 16 that 
cannot write English or some other language or dialect includ- 
ing Hebrew or Yiddish. 


This prohibition did not extend to (1) Government 
Officers, Ministers of Religion, religious teachers, missionaries, 
lawyers, physicians, chemists, engineers, students, teachers, 
authors, artists, merchants and travellers from curiosity or 
pleasure, nor to their wives or children below 16 accom- 
panying them or subsequently- applying for admission. The 
Immigration Act of 1924 made ineligibility to become natural- 
ised a ground of exclusion It attempted to control immigra- 
tion by a system of consular visas or certificates. It improved 
the quota system, tł. e., the system of regulating the immigra- 
tion on the basis of the proportion which the men of a parti- 
cular nationality bore to the total strength of the United States 
population. This bore heavily on the southern and eastern 
nations of Europe and less heavily on the people of Northern 
and Western Europe. This quota system had been introduced 
under a previous Act of 1921. 


The [ullowing were, however, non-quota ‘— 


(1) Unmarried children under 18 of a citizen or wife of 
a citizen residing in the United States. 


(2) Immigrants previously lawfully admitted returning 
from a temporary visit outside. 


(3) Immigrants born in Canada, Newfoundland, Mexcio; 
Cuba, Haiti, Dominican Republic, South American people, their 
wives and children below 18. 


(4) Ministers of Religion or college professors, their wives 
and minor children. 


(5) Bona fide students of at least 15 years of age. 

On examination it will be found that net is thrown far and 
wide and the grounds cover (4) Physical and moral defects, 
(ii) disease, (tit) profession or adoption of immoral or 
revolutionary doctrines or practices, (tv) poverty, (v) illiteracy, 
(vt) Asiatic origin, and (vit) racial prejudice. 

Colonial ingenuity has found some further grounds of 
exclusion which are utilised for the purpose of masking dis- 
crimination. One such is the language test first adopted by 
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Natal, i.e., writing the application in some European language 
including Yiddish. In the Colonial Conference of 1897 this 
test was suggested by Mr. Chamberlain as a preferable method 
of excluding Asiatics in that it did not involve discrimination 
nominatim but achieved all the same the desired end of exclud- 
ing Asiatics. He conceded that the Colonies were entitled 
to keep themselves free from being overpowered by men of 
different civilisation, race and customs, but he objected to dis- 
crimination by name having regard to “the might, the high 
culture and traditions of India”. This suggestion was adopted 
in West Australian Act XIII of 1897, New South Wales Act I] 
of 1898, Tasmanian Act LXIX of 1898 and New Zealand Act 
XX XIII of 1899. A more effective method—the dictation test— 
was adopted by the Immigration Restriction Act, 1901. As the 
choice of language was left to the Government, the test in effect 
was a method of exclusion of any person and at pleasure. The 
adoption of a non-racial test was a concession to the Japanese 
and Indian self-respect. Japan could not be ignored by reason of 
its growing power and importance, and the Indians, being British 
. subjects, forms had to be kept up. This test was employed by 
Cape Colony in Act XLVII of 1902 and South African Union in 
Act XXII of 1913. The New Zealand Government improved 
upon the language test by requiring the applicant to address the 
petition from his place of abode thus making it impossible for 
Indians to cometo Fijiand there pick up English. Canada has 
discovered another method. Itimposes the condition that any 
Asiatic immigrant must come from the place of origin ona 
through ticket purchased in advance and by a continuous 
journey. As there’is no direct passenger steamship connection 
at present with India, the Indians are by this method success- 
fully kept out of the dominion. The Australian Commonwealth 
seeks further to mollify Indian and Japanese self-respect by 
affording facilities for merchants, students and other temporary 
visitors to have free access to the country. An Act of 1925 of 
the Commonwealth of Australia clearly enunciates that it is not 
a question of racial discrimination at all with it but merely a 
question of securing one cultural type in Australia or of economic 
or social policy. Accordingly, the Act enables the Governor- 
General to forbid, either wholly or subject to numerical 
limitation, the entry of any nationality, race or occupation 
it he is satisfied that such entry is undesirable by reason of 
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economic, industrial or other conditions of the Common- 
wealth or that the persons specified are unsuitable for admission 
or that they are unlikely soon to be assimilated. This provision 
has been used against Italians thereby demonstrating the 
sincerity of the Australian professions that no discrimination is 
meant against only Asiatic races. The self-respect of the 
Chinese was not a matter of concern and they were dealt with 
more ‘directly by imposing poll-tax, by regulating their admis- 
sion by the tonnage of the vessels in which they came, starting 
trom I to 10 tons ending ultimately in 1 to 500 tons, the poll- 
tax rising from £10 in the Victorian legislation of 1855 to 
£100 in a New South Wales Act. Notwithstanding the 
prejudice when there was a shortage of immigrants, Western 
Australia tried Chinese immigration and under an Act called 
Imported Labourers Registry Act, started a regular system of 
indenture. The Australian prejudice against Asiatics did not 
stop with immigration restrictions on apparent considerations 
of racial purity and economic competition from persons with a 
lower standard of life. The Post and Telegraph Act (XII of 
1901) forbade the Government to enter into mail contract with 
ships not manned with white labour—a measure directed against 
Indian lascars. Mr. Chamberlain refused to accept it on the 
ground that the discrimination was purely racial and as such 
against the commitments of Britain by the Queen’s proclamation 
of 1858 in India. Asa result, the association of British and 
Australian Governments in the arrangements for the service 
ceased. A similar difficulty arose in 1906, when Mr. Deakin pro- 
posed preference to British goods provided the goods came by 
ships manned by white labour. The embarrassing position was 
providentially avoided as the bill had tobe dropped for another 
reason, 748., its incompatibility with treaties with Austro-Hun- 
gary and ene Japan has retaliated for the discourtesy shown 
to her by imposing higher tariff on Australian goods. So faras 
India is concerned the only action taken is the enactment of 
Indian Immigration Act (III of 1924) conferring powers on the 
Indian Government to make rules so that no greater rights and 
privileges as regards entry and residence are accorded to 
Colonials than those accorded to the Indians in the Colonies 
concerned. S. 96 of the Government of India Act is framed on 
a higher ideal of British citizenship and enacts that no subject 
of Iis Majesty resident in India shall by reason only of his 
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religion, place of birth, descent, colour or any of them be dis- 
abled from holding any office under the Crown in India. The 
Commonwealth of Australia Act in a lower. key provides that a 
subject of the Queen resident in any State shall not be subject 
in any other State to any disability or discrimination which 
would not be equally applicable to him if he were the subject of 
the Queen resident in such other State the equality being thus 
confined to the Australian Colonial. 

New Zealand started by taking action against the Chinese 
with the tonnage rule and poll-tax in 1881, gradually raised 
both, introduced the language test in 1907 and finally in 1920 
by the Immigration Restriction Amendment Act adopted the 
principle of permitting the entry of none but British subjects 
by birth without permits (neither naturalised subjects nor 
natives of British Colonies, Dominions or Protectorates being 
included in the term “ British subjects ”) and in the case of all 
but European British subjects requiring an application in 
writing from the place of abode. 


It is a matter for reflection that a country with a popu- 
lation of 5 millions should be in occupation of an area of 
5 million square miles and shut out British subjects on the mere 
ground that they are Asiatics when they cannot hope to 
adequately people the country for years to come and when their 
continuance in possession of the same as against a powerful 
Asiatic country like Japan is so much dependent on its adhesion 
to the Empire. This is how it strikes an American writer 
Mr. Gibbons (Introduction to World Politics, p. 516) “Australia 
with a greater area than the United States has scarcely more 
than 5 million inhabitants, five-sixths of whom live in the 
south-eastern tip of the continent and yet the Australian 
Premier said recently that the continent could support 100 
million white people in their accustomed standard of living 
and in this opinion Lord Northcliffe concurred. New Zealand 
and South Africa have each scarcely more than a million 
white population and the possibilities of development are 
vast and yet these dominions clamouring for immigrants 
and sorely needing labour exclude Asiatics. This is the 
greatest problem in world politics to-day. By the most 
generous calculation of increase, Europe if she directed all her 
immigration towards these dominions could scarcely fulfil their 
needs for a hundred years. It is a case, as the Australian 
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Premier said, of safeguarding the patrimony of our great grand- 
children. Will Japan and India wait a hundred years?’ 


‘Canada in addition to the rule of continuous journey 
already referred to also insists upon each person of the Asiatic 
race possessing 200 dollars in his own right. Japan by reason 
of Anglo-Japanese treaties of 1906 and 1911, which had been 
accepted by the Canadian Government without reservation, was 
in a favourable position and could not be denied free entry. 
But an understanding was arrived at with Japan in 1908 by 
which immigrants from that country were restricted to 400 a 
year and subsequently still further reduced to 150. The 
Imperial Conferences of 1917 and 1918 pronounced definitely in 
favour of the principle that Indians lawfully resident should be 
treated on a suitable basis while fresh immigration should be 
determined as felt best by the Dominions concerned subject to 
the rule that temporary visits for business or pleasure or edu- 
cational purposes should be freely encouraged and regulated by 
a system of permits and that resident Indians should be per- 
mitted to bring in one legitimate wife and children duly certi- 
fied as such. Canada has not yet carried out the promise; on the 
other hand has dodged out of it by so manipulating the federal 
franchise as to make it dependent on the local franchise and 
the Indians being disentitled to the latter are also disentitled to 
the former. The Commonwealth of Australia has honoured it 
by passing an Act giving Commonwealth franchise to Indians 
resident at least six months. The only humour in a situation 
so sad is the failure of the early attempts of British Columbia 
of keeping out Indians and Japanese for one unexpected 
reason or another. Anattempt, for instance, in 1908 proved in- 
effectual so far as the Japanese were concerned as it contra- 
vened the Anglo-Japanese treaty and as regards others it was 
bad because the provisions of the Act conflicted with Dominion 
Immigration Law which authorised the landing of every immi- 
grant not rejected by the medical inspector. The latter provi- 
sion, aimed at preventing improper detention on other grounds, 
incidentally served to defeat the discriminatory legislation. In 
Union Colliery Company of British Columbia v. Brydenl 
prohibition against the employment of the Chinese labourers 
underground under the Coal Mines Regulation Act was held 
invalid as it was not a bona fide exercise of the power to regu- 
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late mines but an attempt to drive the Chinese away by pre- 
venting them from making a living—a matter within the juris- 
diction of the Dominion Legislature. 

In South Africa, Natal which was built up largely by Indian 
labour was the first country to keep out Indians which it did by. 
Act I of 1897 by imposing a language test. In 1902 Cape Colony 
passed an Act (No. 47) imposing a dictation test. The Transvaal 
Parliament by Act XV of 1907 excluded all Asiatics who 
had not already acquired a legal right to be there. After 
the advent of the Union things fared no better. Act II 
of 1913 contained a stringent education clause requiring 
the immigrant to pass a reading and writing test in a 
European language including Yiddish and S.4 of the same 
Act authorised the minister to exclude any class of persons 
whom on economic grounds or by reason of standard and 
habits of life he deemed unsuited to Union conditions and, 
under the clause, Indians were all promptly excluded, save in 
very few cases where the Government might waive the provi- 
sion. The right of entry of one legal wife and minor children 
under S. 16 of a lawfully domiciled Indian was qualified by 
the requirement that the marriage must be monogamous. As 
Muhammadan and Hindu marriages are polygamous in law, 
though they may in fact be otherwise, thése were held to be 
outside the exemption. This injustice was removed by Act 
XXII of 1914. 


Treatment of foreigners after receptton.— Logically, the 
principle of exclusive force of the corporate will within a terri- 
tory, ” says Hall, “ would lead to the possession of an identical 
authority over foreigners and members of the State community 
during such time as the former remain in the country in respect 
of all acts done by them there, of relations set up between them 
and other persons, and of duties owed to the State and corrcla- 
tively to such duties, they would temporarily have the same 
rights as natural born subjects. Existing law stops short of 
such assimilation. Until he has made himself a subject of the 
State, he has neither the privileges nor the responsibility of the 
subject. His allegiance to his own State is recognised intact and 
he cannot be obliged to do anything inconsistent with it or to 
render service to the State into whose control he has come. On 
the other hand, he has no right to protection or good treatment 
except to the extent the State can demand.” “He is respon- 
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sible to it for all acts he commits on its territory even though 
the territory might be in the occupation of the enemy. De 
Jager v. Attorney-General of Natali. He is subject to all 
administrative arrangements made by it which concern the very 
locality where he is. If in consequence of public calamity, such 
as outbreak of fire or an infectious disease, regulations are 
made they can be equally enforced against him. The State has 
a wider power over aliens that reside more or less permanently 
than those that are merely travelling and stay temporarily. The 
_ former can be made to pay rates and taxes and may even be 
compelled in case of need to serve in the militia or local police.” 
Hearshey, while conceding that a State may impose all the 
ordinary taxes-on aliens, says that they are not bound to submit 
to the exaction of forced loans or to taxes which are discri- 
minatory or confiscatory. They must obey all reasonable 
regulations for their welfare or for the convenience of local 
authorities, such as vise, passports or registration. The Indian 
Act (III of 1864) requires a foreigner to take out a licence for 
travelling. 


Jurisdiction of Courts over foreigners.—Most modern 
States permit the use of their Courts to friendly aliens. Under 
the English Act aliens are triable in the same manner as 
subjects. Under the Indian Criminal Procedure Code foreigners 
are triable in the same manner as Indians but in the case of 
Americans and Europeans they have the right of European jury 
if possible. I*rance alone of all countries does not take cogni- ` 
zance of disputes entirely between foreigners. The United 
States recognises the right of foreigners to resort to the federal 
Courts. Some countries assert jurisdiction over foreigners for 
acts committed outside, e.g., Italy, Turkey, China and Mexico. 
Other States do not assume jurisdiction in those circumstances, 
vis., England, America, Germany, Spain and France. The 
majority in the Lotus case have expressed however that there 
is no rule of international law which prohibits a State from 
exercising jurisdiction over a foreigner in respect of an offence 
committed outside its territory. (Oppenheim, 282—284.) Lord 
Finlay thought otherwise. He is supported by Oppenheim, Hall 
and Hearshey. The Institute of International Law which met at 
Munich adopted the following article as embodying the right 
rule on the matter: ‘Every State has a right to punish acts 
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committed by foreigners outside its territory and violating its 
penal laws when those acts contain an attack upon its social 
existence or endanger its security and when they are provided 
against by the criminal law of the territory where they take 
place.” The League Codification Committee however came to 
the conclusion that in view of the diversity of practice, inter- 
national regulation was not practicable on the matter. Some 
writers who deny the lawfulness of extra-territorial criminal 
jurisdiction over foreigners generally, nevertheless concede it 
when, though the perpetrator is corporally abroad, his act takes . 
effect within the territory. 


British treatment of foreigners within.—Apart from pro- 
tection of person and property, every State can treat aliens 
according to discretion. Thus a State can exclude an alien 
from certain professions and trades. It canexclude them from 
holding property. Before the world war, ihe tendency was to 
treat the subjects and aliens on more or less the same footing. 
It ts no longer so. Sections 17 and 18 of the British Nationality 
and Aliens Act relate to the capacity of aliens to hold property. 
S. 17 declares the right of an alien to take, acquire, hold and 
dispose of property, real and personal, in the same manner as a 
natural born subject and similarly provides for title being 
derived through, from, or in succession to an alien in the same 
manner as though, from ðr in succession to anatural born 
British subject. S. 17 does not, however, confer any right to 
hold real property outside the United Kingdom or confer any 
qualification for any office or for any municipal, parliamentary 
or other franchise or to the ownership of a British ship or to 
rights or privileges of a British subject except as those provided. 
Nor do those provisions take away or abridge any power vested 
or exercisable or government of any British possession or the 
Operation of any law in force or prevent any legislature or 
Government froin treating differently different classes of British 
subjects. The Aliens Restrictions Act of 1919 imposes further 
disabilities on aliens, vtz., no alien is to hold a pilotage certificate 
for any pilotage district in the United Kingdom or to act as a 
Master, Chief Officer or Chief Engineer of a British merchant 
ship registered in the United Kingdom or as a skipper or 
second hand of a British fishing boat or to receive an appoint- 
ment in the Civil Service. An alien can be challenged as a 
juror on the very ground that he is an alien. 
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American Legislation respecting foretgners.—Under 
California Act of 1920 aliens not eligible for citizenship 
cannot hold any interest in land except such rights as are 
allowed by any treaty. The same is the case in Arkansas 
(Acts 209 and 249). In New Jersey and South Dakota, foreign 
nationals are not permitted to carry on certain professions such 
as that of physicians; in Michigan, the profession of dentists; in 
West Virginia and Utas, that of pharmacist; in Michigan, that 
of certified public accountant; in Colorado, that of shorthand 
- reporters. The law of Arizana requires employers of five 
hundred or more workmen to employ at least 80 per cent. 
American citizens. (Foulke, p. 31.) In Grenada, by an ordi- 
nance of 1922, aliens and companies under alien control are 
prevented from holding land or interest in land without a licence 
from Government. Another ordinance No. 13 of 1922 provides 
that no alien can carry on missionary solicitation or philan- 
thropic work without permission. 


French treatment.—In France every alien should have an 
identifying card which amounts to a permission to reside and 
has got to be renewed every two years. 


Colonial legislation as to Astattcs: Australia.—The restric- 
tion on Asiatics including British subjects in the Colonies beat all 
these records and constitute a code of international practice which 
is hardly in harmony with the general practice of States 


After an ineffectual attempt in 18/6to levy higher mining 
and trading taxes from the Chinese, in 1878 Queensland forbade 
_Asiatics or Africans to work on goldfield for three years after 
proclamation unless they were finders. In 1877 Act 961, 
Victoria initiated a factory legislation discriminating against the 
Chinese. In 1886, Western Australia forbade African and 
Asiatic aliens for 5 years from holding miner’s right. By Act 
XIII of 1904 Queensland imposed disabilities on Asiatics as 
regards obtaining agricultural advances but rendered it less 
offensive to Japan by extending it to all aliens by Act XV of 
1905. By Act VIII of 1904 and Act IX of 1910, the language test 
was adopted as a convenient mask to exclude the Asiatic, the 
absurdity of using it to test the fitness of a person to work ina 
margarine factory notwithstanding. In 1912-13 Asiatics were 
prevented from taking part in sugar industry. (Queensland 
Act IV of 1913, Commonwealth Acts XXV and XXVI of 1912.) 
Banana Industry Preservation Act (III of 1921) prevents Asiatics 
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having a share in the banana industry. An attempt was also made 
to exclude the Japanese from the pear! shelling industry but as 
the Commission appointed to consider the question reported 
against the wisdom of the step, the legislation was dropped. The 
Factories Act of 1904 (No. 22), the Mining Act of 1904, Early 
Closing Amendment Act of 1904 and finally the Factories and 
Shops Act of 1920 are the further anti-Asiatic measures of 
Western Australia. A factory ordinarily requires four or more 
workers to fall under the regulation but a less number is sufficient 
if they are Asiatics. No Asiatic can work for longer hours 
than a woman, that is to say, before 8 a.m. and after 5 p.m. No 
Asiatic can be registered as owner or occupier unless he carried 
on the business before lst November, 1903. All furniture im- 
ported or manufactured in the State must be legibly stamped 
«European labour or Asiatic labour” as the case may be. 
Chinese laundries were the special objects of attack in some of 
the Statutes. 

South Australia ran the same course in Acts 763, 837 and 
890. 

In 1910 the northern territory forbade the employment of 
an aborigine by an Asiatic, not being person born there, osten- 
sibly in the interests ol morality. 

New South Wales wanted to enact similar legislation 
against Asiatics but finally restricted it to the Chinese. 


In 1907 New Zealand made an effort to penalise Australia 
in a factory measure but this was given up in order to avoid 
necessity for reservation. In 1910, an Act regarding factories 
was in fact but not in form, aimed at Chinese laundries. In 
1920, a stil more violent measure directed against lascars 
was taken in hand which proposed to exact on the bills of lading 
and passenger tickets issued for trade from the dominion to 
Australia a sur-tax of 25 per cent. unless the vessels complied 
with the New Zealand conditions of coastal trade. The 
measure did not, however, become law. 


Franchise in Anstralia.—By Act I of 1905, Queensland 
deprived all Asiatics of franchise which hitherto they had for 
the assembly if they held a freehold qualification. Act XX VII 
of 1907 did the same for Northern Australia. Southern 
Australia had already done the same the year before. How- 
ever in 1923 in pursuance of the policy accepted at the Im- 
perial Conference of that year of dealing fairly with the Indian 
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‘residents while strictly excluding future entrants Common- 
wealth franchise was conferred on natives of British India. 
It remains to be seen how much response the new policy will 
have in the States and New Zealand. 

Penston Benefits, etc.—The Commonwealth excluded 
Asiatics and Africans from the benefit of the Pensions Legisla- 
tion, 1908, Invalid and Old Aggressions Act, 1908-25 and 
Maternity Allowance Act, 1912. The Act of 1908 did not, 
however, penalise Australian Asiatics and the other Acts were 
amended so as to extend the benefits to British Indians born in 
India if resident in Australia. That was in pursuance olf 
the fair dealing promised at the Conference in 1923. 

Other Disabsisites.—In 1910 a proposal was made to pro- 
hibit marriage between Asiatics and Europeans. That was, 
however, considered too much even for Australia. 

Canada.—British Columbia was the first to betray signs of 
the anti-Asiatic bias.- In 1898 it inserted in a number of private 
Acts, clauses forbidding employment of Chinese and Japanese 
under a fine of four dollars per head per diem. Its Labour 
Regulation Act and Tramway. Incorporation Act were also 
directed against the Japanese. The Japanese Government pro- 
tested and the Imperial Government got the bill disallowed on 
the ground that nominatim discrimination was improper. 
In 1899, a Liquor Licenses Act and a Coal Mines Regulation ` 
Act similarly motived were also disallowed. In 1900, a Liquor 
Licenses Act was passed which was directed against the Indians 
also. It was not disallowed as the provisions were not of great 
account. Notwithstanding. the promise at the Conference of 
1917 and 1918 of dealing fairly with the resident Indians, the 
Franchise Act was so amended in 1920 as to deny the franchise 
to any person disenfranchised in respect of local assemblies, 
thus taking away the possibility of Indian voting in British 
Columbia as that Province has by the Provincial Elections Act 
of 1897 disenfranchised the Indian, the Chinese and the 
Japanese alike, and the Privy Council had upheld the legality 
of the legislation in Cunningham v. Tomey Hommal. 

South Africa—Natal which had grown up by the energy 
of Indians was the first to seek to depress ihe Indian. By 
Act XVIII of 1897 ablow was aimed against Indian merchants 
enacting that they should hold licences if only they could keep 
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accounts in England, a rule extended by interpretation to mean 
that they must be able to doso personally. Under Act VIII 
of 1896, they were deprived of franchise on the ground that 
they had no parliamentary institutions in their homeland. 
Russians though similarly situated did not fall under the 
exclusion. In 1905 it was sought to deprive them of the 
municipal franchise also but assent to it was refused. In 1908 
three bills were promoted, one to prohibit further grant of 
licences to Indian dealers, one to terminate the licences existing 
after some time and one to take away the franchise. These, 
however, did not become law. In 1909 an Act was passed 
giving a right of appeal to the Indians from refusal to grant or 
rencw licences as that was the cause of considerable in justice. 


T ransvaal.—Here the record is worse. Act III of 1885 
refused to allow any Indian to acquire citizenship. It forbade 
ownership of real property and required Indians to reside in 
locations. The British Government protested but the Court to 
which reference was made upheld the legality of the confine- 
ment in the locations. The treatment of the Indian was one of 
the alleged main causes of the Boer War, but the position of the 
Indians became worse after the war. Lord Milner, as Governor 
of Transvaal, far from remedying the grievances, proposed to 
segregate the Indians in separate trade and residental loca- 
tions with a promised exemption in favour of Indians of 
education and standing and the strictness of administration of 
the laws under the new regime as contrasted with the laxity of 
the old made the position of Indians a good deal less favour- 
able. Sir A. Lawley went further and proposed legislation 
compelling separate residential and trade locations for Indians 
unless they were certified to be living in European style. But 
by that time, the Supreme Court held that the Act of 1885 did 
not justify location for trading and Lyttleton though pre- 
pared to agree tò future exclusion of Indians was not prepared 
to accept this piece of unjust legislation depriving them of their 
old rights. He said that ihe apprehended trade competition 
from a small number of British Indians who, under restriction 
of immigration, must form a diminishing proportion of the 
population, could not be accepted as a justification for the legis- 
lation proposed. He further added, “ His Majesty’s Govern- 
ment had steadily declined to allow the fear to influence their 
views in the past. On the contrary for many years they had 
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repeatedly protested before the Empire and the civilised world 
against the policy and the laws of the late South African 
Republic in relation to this subject. It was contrary to national 
honour to go back.” He agreed to location for residence on 
sanitary grounds but „declined to apply any more severe 
restrictions to new-comers. The'Liberal Government that suc- 
ceeded, under Lord Elgin and Mr. Churchill, “made no effort,” 
says Sir Borradaile Keith, “to secure the elementary right of 
Indians before granting responsible Government ” though when 
they were prepared to give that concession, “ they had every 
right to make it conditional on the Boers a decent treatment of 
Indians as a counterpart to the generosity shownto them”. “Of 
the melancholy pages of British History, few are darker,” he 
adds, “than that of Conservative and Liberal Governments alike 
in their attitude to the question of Indians in the Transvaal and 
while the wisdom and the magnanimity of the grant of res- 
ponsible government to conquered aliens must be recognised, 
it is deplorable that no room could be found for justice to 
other British subjects. The responsibility must be shared by 
the Indian Government, the India Office and the Colonial 
Office, all animated like the Boers with contemptuous in- 
difference for a race which appeared content to acquiesce in 
military domination and by the Indian people who in their 
internecine feuds had allowed themselves to accept the protection 
of aliens and had not even been roused to self-assertion by the 
example of the Japanese and the Chinese races without any 
claim to Indo-European blood.” When the new constitution 
came into force, Lord Elgin tamely agreed to the Asiatic 
Registration Act. By Act XV of 1907 the Transvaal Govern- 
ment took power to exclude all Asiatics who had no legal right 
to be there and to deport from the Colony any person believed 
tobe detrimental to the peace, order and good government. 
The Imperial Government begged that men of rank should not 
be excluded and that deportation should be confined to persons 
convicted of crime, that at least they must be allowed a chance 
to appeal. With that protest or entreaty it allowed the bill to 
become law. Transvaal Gold Act XXXV of 1908 imposed 
further disabilities. No right under that law could be acquired 
by a coloured person and no holder of a right under that 
law (claim licence or stand licence-holder) might permit 
any coloured person except his bona fide servant to reside 


Q 


130 THE MADRAS LAW JOURNAL. [ voL. 


in or occupy ground held under such right. No coloured 
person is allowed to reside in proclaimed land except in 
bazaars, locations or mining compounds. Transvaal authorities 
further showed their indifference to Indian feeling by refusing 
to allow Muhammadan prisoners to observe their religious 
fasts and by compelling Hindus to do degrading work 
entailing loss of caste. They forcibly deported Indians over 
the Mozambique frontier and the Portuguese by agreement de- 
ported them promptly to India. The Orange River Colony had 
kept Indians out since 1890 and by an Act XII of 1907 allowed 
admission only to men of standing. ‘There were also minor 
galling restrictions, such as rules which forbade Indians to use 
side-walks, to ride in covered cars, or to travel in first class or 
inside the trams. 


The Union promised better things—treatment of Indians 
being reserved for dominion legislation. The only concession 
made is permission given for the entry of a wile and children 
by Act XXII of 1913. The difficulty as to monogamy which 
was exploited by all the Colonies to oppress the Indian had 
also been availed of by the South African Government but has 
been since remedied by an Act XXII of 1914. The rule prohi- 
biling landholding had been evaded by the Indians by resort- 
ing to incorporation. This was prevented by Act XXXVII of 
1919 but it gave every trader who was carrying on business on 
Ist May, 1919, right to continue the same. Prohibition of 
transter to Asiatics was made to apply to Companies with one 
or more Asiatics having controlling interest therein. In 1924 
General Smuts wanted to pass a Class Areas Bill enforcing 
segregation of Indians for both trading and residential purposes. 
In 1925 a Colour Bar Bill was proposed debarring an Asiatic 
from skilled labour down to the raising of lifts. The Bills 
were lost. But in 1926 a Mines and Works Act Amendment 
Bill was passed that in mining areas, certificates of competence 
in occupation shall be granted only to European and certain 
other classes known as Cape Malays and so forth. As Mr. Keith 
observes in his book on “Imperial Unity” unlike the Australian 
Commonwealth, the aim of the South African Government in 
these things cannot be “racial purity nor the danger of intro- 
duction of natives of an inferior race for the South African 
negroes are far inferior to the British Indian in all regards and 
indeed many of the Europeans who oppose their success as 
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traders so bitterly are really Jews of very low and undesirable 
class who do not know English and who obtain entry only by 
their knowledge of Yiddish which for purposes of tbe Immi- 
gration Act is classified as a European language. From the 
foregoing summary it is amply clear that the exclusion of any 
class of aliens from the country or from particular industries 
ora fortiori imposition of restrictions in pursuance of a 
settled economic or social policy of the Government or 
in accordance with the views entertained about the national 
type to be developed or out of consideration for the develop- 
ment of home industries or to prevent the swamping of 
the country or its industries by foreigners, not to speak of 
considerations of national safety, is quite in accordance with 
international law and a foreign State cannot complain so long 
as it is not insulted directly by patently offensive legislation or 
its nationals are not subjected to inhuman or uncivilised treat- 
ment. These conclusions, however disastrous they might have 
proved to India in the other countries as the previous narra- 
tion has shown, are not without use for her in the future 
ordering of her affairs and no reasonable person can object to 
her insisting upon similar liberty in respect of these matters. 


Expulsion of aliens—The right of expulsion is the comple- 
ment of the right of exclusion. Though it is true that a State 
has got power to expel even a friendly alien at pleasure, an 
expulsion without reason is an unfriendly act especially in the 
case of persons who have been residing some time or carrying 
on business. The State of the expelled person is entitled to 
ask for the reasons df expulsion and failure to supply the 
reason would be a very unfriendly act. Every expulsion 
without just cause can be rightly met with retortion. Expul- 
sion is not a punitive measure and should not be performed in 
an arbitrary or needlessly injurious manner or for an insuffi- 
cient cause. Unless there is imperative reason or urgency he 
should be given reasonable time to adjust his affairs more 
especially in the case of a domiciled alien with business and 
property interests. There should also be no discrimination 
because of race or religion. If these rules are violated, indemnity 
might be demanded by the State—arbitration on failure and 
finally retortion. (Hearshey.) States possess very much larger 
powers of expulsion in times of war or grave emergency than 
in normal times. In England till 1919 the Government had no 


132 THE MADRAS LAW JOURNAL. [ VOL. 


power to expel a foreigner except by recourse to Courts under 
S. 3 of the Aliens Act of 1905 or to Parliament or in times of 
war in the face of imminent danger or in grave emergency. 
The grounds of expulsion are enumerated in S. 3 of that Act. 
Restrictions on Aliens Act of 1914 gave power to His Majesty 
by order in Council in times of war, grave emergency, etc., to 
prohibit entry, expel, deport, or confine, or restrict movements 
of aliens. The Act of 1919 relating to the same matter 
extended the power for a further period and also gave power to 
supersede or incorporate the provisions of the Act of 1903. In 
Switzerland, Art. 70 of the Constitution empowers the Govern- 
ment to expel only such aliens as endanger the internal or 
external safety of the land. Belgium since 1885 possesses a 
Jaw enumerating just causes. Many States however do not 
possess any rules and the power is vested in the Executive. 
Here, in India, we have the Foreigners Act (III of 1864) which 
gives power to expel but does not set out the grounds for 
expulsion. The Institute of International Law at its meeting at 
Geneva in 1892 drew up a body of 41 Articles concerning the 
admission and expulsion of aliens and in Art. 28 enumerated 
nine just causes for expulsion. Many of these like conviction 
for crimes are recognised grounds but others are doubtful. 

An alien cannot be prevented from leaving the country 
provided he has fulfilled his local obligations and he can take 
his property with him and he cannot be taxed in respect of the 
same. There used to be a law known as Droit de ambaine 
now obsolete which entitled a State to confiscate the property 
ofa dying alien. Under the British Finance Act, duties are 
levied on movables in England of an alien dying abroad 
though he was not residing at any time in England. The 
international validity of this rule is questioned. 

Extradition.—Fugitive criminals may be extradited on 
request, but in the absence of treaty there is no obligation to do 
so. According to Clarke, refusal to surrender is a serious 
violation of the moral obligation which exists between civilised 
countries. Fiore calls it “the duty of mutual aid and assistance,” 
Despagnat, “ theoretical obligation not positive obligation ”. 
Rivier alone holds that there is a positive duty even in the 
absence of arrangement. At present the matter is governed by 
Extradition treaties. Except in Great Britain and America, 
States refuse to extradite their own subjects. It is customary 
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in England and the United States to require such evidence of 
guilt according to the laws of the country where the fugitive is 
found as would justify his commitment for trial. This is not 
however by reason of any principle of international law. The 
modem usage is not to extradite for political offences. England, 
it will be found, has been particularly tender in ihe course of 
her history to people running from political prosecutions or 
religious persecution. These are admitted though they have no 
apparent means of subsistence. See the Aliens Act of 1905, S. 1. 
There has been no satisfactory definition of political offences. 
The Institute of International Law at Geneva has adopted the 
folowing rule, viz., that there shall be no extradition in such 
cases, unless accompanied by crimes of great gravity, such as 
murder, manslaughter, mutilation, grave injury or robbery, 
in the case of an insurrection or Civil War unless they are 
acts of odious barbarism or vandalism forbidden by the laws of 
war and even then only when the Civil War is at an end that the 
extradition should take place. In the case of crimes of a 
composite character, Westlake is of opinion that the State to 
which the person is extradited should give an undertaking not 
to try him for a political offence. (1 Westlake, 256-267.) Asylum 
can be extended to political offenders in warships, legations, 
consulates or even on merchantmen under certain circumstan- 
ces. When a person has actually escaped to a foreign country 
and then taken passage on a foreign merchantman even though 
it happens to visit home port, the rule protects him. Except in 
Spanish Amet1ican States and the Orient no right is at present 
recognised in consulates and legations to do so. A different 
practice prevails in the case of warships. This right belongs 
to the State and no corresponding duty is attached to this right. 
If the warships or legations harbour ordinary criminals, even 
then the home State cannot seize them directly but have to 
make demands through diplomatic channels and, if refused, the 
hospitality of the port might be denied to the State thereafter. 
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CRITICAL NOTE 


ON 
ALIMANE SAHIBA V. KOLISETTI Susparayuby, 63 M. L. J. 303. 


The plaintiff in this case has been saved by the accident of 
the pronote sued on having been marked as an Exhibit before it 
was discovered that the stamp affixed thereto had not been 
cancelled as required by S. 12 (1) of the Stamp Act. Can it 
be the policy of the law—be it Stamp Law—to enrich a default- 
ing borrower (it is the duty of the maker to affix necessary 
stamp to the pronote and cancel it) at the expense of the inno- 
cent lender, however large the amount involved in the tran- 
saction is. The case thus calls for avery close examination 
from all points of view. 


„It has been assumed in the case that an instrument 
sufficient stamp to which has been affixed but which stamp has 
not been cancelled as required by S. 12 (1) of the Stamp Act 
is not admissible in evidence under the provisions of S. 35 of 
the said Act which precludes admissibility in evidence of pro- 
notes inter alia which have not been “duly stamped ”. S. 12 
does not, however, enact that an instrument bearing the necessary 
adhesive stamp but which has not been cancelled as required 
thereby must be deemed to be one “ not duly stamped ”. What 
it prescribes is that such an instrument “so far as such stamp 
is concerned be deemed to be unstamped”. What does that 
expression mean? So far as I have seen, its meaning has not 
been the subject of consideration in any decided case. All thè 
cases referred to in the case under consideration as also those 
which rely on them and others are either cases in which the 
instrument was not stamped at all, Muthu Sasirtgal v. Visva- 
natha Pandara Sannadhtl, Potht Reddi v. Velayudasivan® or 
cases in which the instrument was insufficiently stamped, 
Krishnaswami Pillai v. Rangaswami Che tti8, Dhaneswar Sahu 
v. Ramrup Gir4, Sudhir Chandra Das v, Gobinda Chandra 
Royd, Chanda Singh v. The Ainritsar Banking Companys, 
Nasty Khan v. Ram Mohant, Kunwar Bahadur v. Surai 
Bakhshe. We are therefore left to cull the mcaning of the 
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expression on general principles of construction, primarily 
on the language used. The very expression “ deemed ” carries 
with it the idea that the instrument is not intended to be 
treated as unstamped for all purposes but only for a limited 
purpose. The expression is further subject to the qualification 
that it should be “deemed to be unstamped”’ only “so far as 
such stamp is concerned”. Hence it is clear that it is not 
intended that the instrument should be altogether void and of 
no effect but that it should be taken to be good and of effect 
except that the stamp affixed thereto will be deemed to be not 
stamped so far as such stamp is concerned. What is the precise 
limit of the exception is the question. The expression cannot 
have been intended to mean that an instrument of the kind in 
question should be treated as one “ not duly stamped”. Were 
that the intention, nothing was easier than for the draftsman to 
have expressed himself in the terms “duly stamped” which 
have been defined in the Act. It is not easy also to bring such 
an instrument as one not “duly stamped ” within the definition 
of the term in the Act. It is thus defined: 

“* duly stamped,’ as applied to an instrument, means that the instrument 
bears an adhesive or impressed stamp of not Jess than the proper amount and 


that such stamp has been affixed or used in accordance with the law for the 
time being in force in British India.” 


Now the instrument in question bears adhesive stamp of 
the proper amount; stamp has also been affixed to it and the 
affixture cannot be said to be not in accordance with the law in 
force. The omission here lies in failure to cancel it as required 
by S. 12 (1) which cannot, without unduly straining the 
language, be said to be “not used in accordance with the 
law in force in British India”. ‘This last mentioned expres- 
sion has obviously reference to the mode of writing on 
impressed stamps prescribed by Ss. 13 and 14. It may be 
said that the instrument, notwithstanding that it bears an 
adhesive stamp, should be taken as not bearing it with 
reference to S. 12 (2). Definitions are intended to shorten 
the language employed in the main provisions of Acts and to 
explain them. But to understand a definition by reference to a 
provision in the body of an Act will be to reverse the process. 

Again S. 33 (2) which directs persons having authority to 
receive evidence and persons in charge of public offices except 
police officers, to examine all instruments produced or coming 
before them for the purpose of impounding instruments not 
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duly stamped, gives the purpose as “in order to ascertain 
whether it is stamped with stamp of the value and description 
required by the law in force in British India when such instru- 
ment was executed or first executed”. It will be seen that 
examination to ascertain if adhesive stamp affixed has been 
duly cancelled is not referred to here. That in itself may not 
mean much. But there is no provision in the Act indicating 
the procedure to be adopted by the Collector in the case of such 
an instrument if itis treated as one not duly stamped. True 
there is no such provision also in the case of bills of exchange, 
promissory notes and instruments chargeable with a duty of 
one anna only or half an anna only and which have not been 
stamped or insufficiently stamped and which are excepted from 
the provisions of Ss. 35 and 40 (1). That may serve to cast a 
doubt as to the correctness of the stricter view held by the 
Madras High Courtand the Courts which adopt that view, vis., 
that the promisee in cases where the transaction is simultaneous 
with the execution of the instrument is without any remedy 
whatever. I shall not further pause here to consider which of 
the two conflicting views held on the point is correct. 

Suffice to say that both the Negotiable Instruments Act 
and the Indian Stamp Act have been adopted from the corre- 
sponding English enactments and when under the English law 
it is conceded that in spite of the instrument not being pro- 
perly stamped, it is permissible to a party to recover money 
lent by him independently of it, there is no reason why a differ- 
ent policy should be conceived in India where commerce is in 
the cradle and industry still in infancy. If codification here 
has produced a result which was not in the minds of the framers 
it is meet that legislature steps in to rectify what it never meant. 

I here confine myself to an instrument the stamp affixed to 
which has not been cancelled. Does the function of the 
Collector lie in merely considering if the instrument and others 
excepted from the provisions of Ss. 35 and 40 (1) call 
for a prosecution or not under the provisions of S. 62 or S. 63. 
The Act, however, does not expressly say so anywhere. 

It should be pointed out also that S. 47 allows a person to 
whom a bill of exchange, promissory note or cheque charge- 
able with the duty of one anna is presented for payment tm- 
Stamped, to affix the necessary stamp thereto and cancel it and 
recover the amount of the stamp from the person liable to it 
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and such an instrument is deemed valid and good so far as the 
duty is concerned. Is an instrument bearing the necessary 
stamp but which stamp has not been cancelled within the pur- 
view of this section ? In other words, does the section include 
the case of instruments falling under S. 12 (2) which though 
stamped must be deemed to be unstamped ? There is no reason 
why the law should be harder than in the case where it is not 
altogether stamped. Then why should an instrument of the 
kind when produced before a Court meet with such a severe 
treatment to an innocent holder ? 


Lastly, but not the least, while S. 62 makes execution, etc., 
of not duly stamped instruments an offence, S. 63 makes 
failure to cancel as required by S. 12 also an offence. As the 
punishment provided by the former section is Rs. 500, there is 
no necessity for the latter section which provides for a fine of 
Rs. 100 only in case an instrument falling within the latter 
section is treated by the legislature as one not duly stamped. 
On the whole, I am led to think that an instrument bearing 
sufficient stamp but which stamp has not been cancelled is not 
inadmissible in evidence but that the only penalty in such a case 
lies in prosecuting the defaulter under S. 63. 


Kaan BAHADUR Mp. FazLUDDIN SAHIB, 
District and Sessions Judge (Keid.), 
Chidambaram. 





SUMMARY OF ENGLISH CASES 


In re WILLIAM C. LEITCH BROTHERS, LIMITED, (1932) 2 Ch. 71. 


Com pany—Winding up—Companies Act, S. 273—Company 
carrying on business with intent to defraud credstors—M eaning of 
— Liability of director—Extent of. 


Section 275, sub-sec. (1) of the Companies Act, 1929, provides 
as follows:—“If in the course of the winding up of a company it 
appears that any business of the company has been carried on with 
intent to defraud creditors of the company or creditors of any other 
person or for any fraudulent purpose, the Court, on the application 
of the Official Receiver, or the liquidator or any creditor or contri- 
butory of the company, may, if it thinks proper so to do, declare 
that any of the directors, whether past or present, of the company 
who were knowingly parties to the carrying on of the business in 
manner aforesaid shall be personally responsible, without any limi- 


R 
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tation of liability, for all or any of the debts or other liabilities 
of the company as the Court may direct” 


If a company continues to carry on business and to incur 
debts at a time when there is to the knowledge of the directors 
no reasonable prospect of the creditors ever receiving payment of 
those debts, it 1s, m general, a proper inference that the company 
is carrying on business with intent to defraud. If a director 
knowing of the position deliberately goes on trading, then under 
S. 275 of the Companies Act, he becomes liable to an extent 
which is in the discretion of the Court Under S. 275 there shall 
be a declaration against the guilty director for a definite amount 
“S. 275 ts in the nature of a punitive provision, and where the Court 
makes such a declaration in relation to all or any of the debts 
or other liabilities of the company, it is in the discretion of the 
Court to make an order without limiting the order to the amount 
of the debts of those creditors proved to have been defrauded by 
the acts of the director in question, though no doubt the order 
would in general be so limited.” 


ELLs v. Noakes, (1932) 2 Ch. 98, 


T ort—Conversion—Sale of land excluding timber—Timber to 
be cut and removed before October 11—Timber cut, but not re- 
moved by that date—Sale of timber by vendee of land—if valid. 

L sold his estate to defendants excluding the timber standing 
thereon, and then sold the timber to the plaintiffs by a conveyance 
which stated that “the timber was to be cleared as stated in the 
catalogue particulars and by date therein stated” 


The conveyance to L excepted from it and reserved to the 
vendcr or his assigns the timber, tellers, saplings, poles, etc., on 
the land with full right and liberty to the vendor or his heirs and 
assigns to enter upon the hereditaments at all times up to 1lth 
October, 1927 and to fell and remove all timber from there. The, 
timber was sawn on the ground by September 3rd, but the planks 
so sawn were not removed by October 11, and when the plaintiff 
endeavoured to remove them after that date, the defendants refused 
him facilities and alleged that they became their property and were 
sold away by them. 

Held, that it is not a conditional exception only depending on 
whether they are removed before October 11. The property in 
the trees is in the person to whom they were reserved and the time 
limit does not ımport a condition into the exception or render 
the property in the timber one which upon the failure to comply 
with the time limit, causes a reverter of the property in the tumber 
to the purchaser of the hereditament. On account of this time 
limit, the right of the vendor or his assigns to enter upon the 
land after October 11 may be open to doubt but the conveyance 
does not operate ta confer any estate or interest in the timber upon 
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the purchaser of the land, and the defendanis were liable for 
conversion 


Wray, J.’s opinion in (1584) 1 Leonard 275 followed. 





ELLIS v. JOHN STENNING & Son, (1932) 2 Ch. 81. 

Tort—Conversion—Timber excepted from sale of land—Tim- 
ber sold to another purchaser after date fixed for removal of 
same from land—Purchaser of timber refusing to return the tim- 
ber—Liability to—Prior judgment in suit between landowner and 
timber owner—Unsatisfied—If bar to the present action 

A certain estate was sold by L to N in 1925 and by that 
conveyance the timber standing on the land was excepted from 
the conveyance and reserved to the vendor or his heirs or assigns 
with liberty to enter on the land and cut and remove them by 
October 11, 1927. The timber was cut and sawn by then (te, 
October 11) but not removed. Thereupon N sold the timber to 
the defendants L’s assign brought an action for damages for 
wrongful conversion and obtained judgment [vide (1932) 2 Ch. 
98] but he took no steps to enforce the judgment and it was 
unsatisfied. He then wrote a letter to the defendants stating that 
the sale of the timber to them by N was ineffective, as they had 
no title to the timber, and asking for its return or the payment 
of its value forthwith 


Held, that for the decision of the question, it makes no differ- 
ence whether the defendants had or had not notice of the plaintiff's 
claim to the timber when the agreement to purchase it from N 
was entered into. For if in fact the timber was at those dates the 
property of the plaintiff, any dealing with it so as to deprive him 
of his property, with or without notice of his right, would constitute 
as against him a conversion of the timber. The conversion now 
complained of is not the purchase of timber from N but the 
_tefusal by the defendants to deliver up the timber, and if the 
srefusal cannot be justified it constitutes a tort quite distinct from 
that arising out of the sale and purchase agreement and one in 
which N tcok no part. The pror action is therefore no bar to 
the maintainability of the present suit. 


A judgment in trover whether in the alternative form or is 
merely a judgment for the value of property or for damages for 
their conversion does not in any way affect the title to the property 
of the plaintiff or his right to recover on the judgment so long 
as it is unsatisfied. A plaintiff in these circumstances may exer- 
cise all his rights as owner notwithstanding the judgment. Only 
he cannot in any case obtain a double satisfaction. ‘Therefore 
unless actual satisfaction of the judgment is obtained, or the plain- 
tiff does any act sufficient to constitute confirmation by him of 
the title to the timber in N, the defendants cannot retain the 
timber and were liable to damages. 
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E B. Savory & Company v. LLoyps Bang, LIMITED, (1932) 
Z Ku Bs 122: 


Banker—Converston—Bearer cheques—Agent of drawer steal- 
ing them—Payment by agent into a branch bank of defendants— 
Payting-in-shp in the name of payee stating merely the name of 
the agent into whose account the cheque was to be paid—Head 
office having no means of knowing from the paying-in-shp details 
—Negligence—Bils of Exchange Act, S. 82—Practice at Banks. 

A firm of stockbrokers on the London Stock Exchange sued the 
defendant bank for conversion of a number of cheques stolen by 
two of the firm’s agents P and S and paid by them into their pri- 
vate accounts. The cheques were as usual crossed bearer cheques, 
having been drawn in favour of certain jobbers. P who had 
an account ‘at a branch W of the defendant bank took the cheque 
to one of the defendant’s city offices, whose officials did not know 
him or the drawer or the payee, filled up a paying-in-slip in the 
name of the payees, and requested that the amounts of the cheques 
should be credited to his account at the W branch. S also simi- 
larly dealt with his cheques, only they had to be paid to his wife’s 
account. It was a practice of the banks to require a paying-in-slip 
alone giving the customer’s name, branch at which he had an account 
and the amount of the cheque. The paying-in-slip alone was 
forwarded to the branch, the cheque itself being directly sent to 
the Clearing House. The result was that there was nothing to 
put the officials at the branch on notice to enquire as to the nature 
of the cheque. It was in evidence that this system was in vogue 
ior over 40 years at several banks without any such difficulty and 
the bank therefore claimed to be protected by S. 82 of the Bills 
of Exchange Act 


Held, that before the Crossed Cheques Act, 1876 and Bills of 
Exchange Act, 1882, the defendant bank would have been liable 
inasmuch as they dealt with the cheques in a manner inconsistent 
with the rights of the plaintiffs, the true owners, and it would theg, 
be no defence that they had no reason to believe that they were 
converting them. Section 82 of the Act of 1882 gave protection, 
in the case of crossed cheques, if the Bank received payment for a 
customer “in good faith and without negligence”. But reasonable 
care there is in the interests of the true owner. The bank have not 
discharged the burden of proving that they dealt with these cheques 
without negligence. Their branch manager has not made sufficient 
inquiries in opening the two customer’s accounts, and the banks 
receiving the cheques have not passed on sufficient information 
to the customer’s branches, as they easily could have done. The 
system of paying-in-slip without fuller information was inherently 
defective. 


Per Lawrence, J—P and S were not customers within the 
true meaning of S. 82. They had no account at the receiving 
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offices, and although no doubt the respondent bank with its head 
office and all its branch offices is a single corporation, yet for certain 
purposes, branch offices are regarded as distinct trading bodies. 
Customer in the section means “a person having or about to have 
an account at the collecting bank’. 


British Tsomson-Houston CONPANY, LIMITED v. FEDE- 
RATED EUROPEAN Bank, LIMITED, (1932) 2 K. B. 176. 


Company—Articles of Assoctatton—Power to directors to dele- 
gate their powers to amy dwector—Acton of director thereon— 
Liability of the company. 

By the articles of association of the defendant company, the 
directors had the power “to delegate to any managing director . 
or to one or more of their own body . . such of the powers and 
authorities hereby conferred on the directors . . as they may 
consider requisite for carrying on the business of the company or 
any portion thereof . . .” and to “determine who shall be entitled 


to sign on the company’s behalf bulls, notes, receipts contracts 
and documents”. 


The plaintiffs were supplying goods to H Company, who 
required a guarantee from the defendants, a banking company. 
N was the Chairman of the Board of Directors and he sent a form 
of guarantee to the plaintiffs executed by the Bank by N as chair- 
man. The Bank disavowed liability on the ground that any 
guarantee by them had to be executed by two directors under the 
articles. . 


Held, that as the articles of association give the power to 
delegate to one of them, persons dealing with the company, though 
they are deemed to have notice of the extent of the power, are not 
bound to inquire into the indoor management of the company to 
see whether the power has been properly and regularly exercised 
with all the prescribed formalities. If a stranger finds an officer 
of the company openly exercising an authority which the directors 
have power to confer upon him, and especially where he is acting 
in a matter which is normally entrusted to directors, he is relieved 
from the duty of further inquiry and is entitled to assume that 
the power has been regularly and duly conferred. 


Royal British Bank v. Turquand, (1856) 6 E. & B. 327 and 
Mahony v. East Holyford Mining Co, (1875) L. R 7 H. L. 869, 
referred to. 

-Houghton & Co. v. Nothard, Lowe & Wils, Ltd., (1927) 
1 K.B. 246, on appeal (1928) A. C 1, considered. 


Kreditbank Cassel v. Schenkers, Ltd., (1927) 1 K.B. 826, 
followed. 


The reporter. Mr. W. H. Griffith, has added the following 
note to the report of this case which is verbatim extracted here :— 
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“The authonties seem to warrant the following propositions :— 
If in an action against a limited company the plaintiff relies upon 
an act of an officer of the company, then 

(1) If the company has only a limited power to do the act, 
e.g., 2 power to borrow up to a certain amount, the plaintiff is 
affected with notice of the limitation: Fountaime v. Carmarthen 
Ry. Co., (1868) L.R. 5 Eq. 316. 

(2) If the articles of association of the company give the 
offcer authority to do the act provided certain directions are 
observed, and the officer purports to do the act, the plaintiff is 
entitled to assume that the directions have been followed: Royal 
British Bank v. Turquand, (1855) 5 E. & B. 248: (1856) 6E. & 
B. 327; In re Land Credit Co. of Ireland, (1869) L.R. 4 Ch. 460; 
Mahony v. East Holyford Mining Co., (1875) L.R. 7 H.L 869; 
County of Gloucester Bank v. Rudry Merthyr Colliery Co., (1895) 
1 Ch. 629. l 

(3) If the articles merely empower the directors to delegate 
to an officer authority to do the act, and the offcer purports to do 
the act, then— 


(a) if the act is one which would. ordinarily be beyond the 
powers of such an officer, the plaintiff cannot assume that the 
directors have delegated to the officer power to do the act; and 
if they have not done so, the plaintiff cannot recover: Premier 
Industrial Bank y Carlton Manufacturing Co., (1909) 1 KB. 106 
[dissented from in Dey v. Pullinger Engineering Co., (1921) 
1 KB. 77; sed quaere]; Houghton & Co. v. Nothard, Lowe & 
Wills, Ltd., (1927) 1 K.B. 246; in H.L. on another point (1928) 
A.C. 1. But 


(b) 1f the act is one which is ordinarily within the powers 
of such an officer, then the company cannot dispute’ the officer’s 
authority to do the act, whether the directors have or have not actu- 
ally invested him with authority to do it: M ahony v East Holyford 
Miting Co, (1875) LR 7 H.L. 869; Biggerstap v. Rowatt’s 
Wharf, Lid, (1896) 2 Ch. 93, 102, 106; Tey v. Pullinger Engineer- 
ing Co., (1921) 1 K.B. 77; Kreditbank Cassel v. Schenkers, Ltd, 
(1927) 1 K.B. 826, and the principal case. 

It is submitted that actual knowledge on the part of the plaintiff 
of the contents of the articles of association is irrelevant except 
to an issue raised as to his bona fides,” 





CHINA NAVIGATION COMPANY, LIMITED V. ATTORNEY-GENERAL, 
(1932) 2 K.B. 197. 


Crown—Liability of Crown bo British subjects in foreign 
countries—Cronm if bound to protect them free of cost—British 
shipping company trading in China—If can insist on military supply 
to protect the ship, free of cost. 
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An English shipping company was trading particularly in 
Chinese and neighbouring waters At all material times those 
waters were infested by pirates. Some protection in the shape of 
armed guards carried on the ships was for a tıme provided by the 
Crown, but in 1928, the Crown authorities intimated to the ship- 
owners that, as the defence of a ship against piratical attack from 
within was essentially a matter for the owners themselves to deal 
with, the shipowners must pay the whole cost of the armed guard 
so provided. ‘The shipowners claimed that as British subjects they 
were entitled to be given protection free of cost. 


Held, by the Court of Appeal (affirming Rowlatt, J.), that there 
is no legally enforceable duty on the Crown to afford military pro- 
tection to British subjects in foreign parts to protect British pro- 
perty there in foreign parts from danger. The remedy, if any, is 
pressure brought by Parliament on Ministers to take steps either 
by diplomatic action or otherwise to protect British subjects. The 
matter is one for the uncontrolled discretion of the King as head 
of the army, both as to whether he shall afford such protection 
and the terms on which he should afford it and cannot be questioned 
in Civil Ccurts There is no compulsion on the company to make 
the payment; but if they want the services they. must pay for them 
if the King requires them so to pay. 

Duties of the Crown to subjects discussed. 





WpRAL Estates, Lim ITED v. SHaw, (1932) 2 KB. 247. 


Landlord and tenani—Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920, S. 12—Crown as landlord—Sale by Crown 


to private person—If vendee also entitled to exemption from the 
Act 


From 1915 to 1928, W. H. Estate was in the ownership and 
possession of the Crown and the defendants became tenants of the 
above house from the Crown in 1919 at a rent of 7s. 6d. a week. 
In,1928 the Crown sold the estate to the plaintiff. On June 1, 1929, 
the plaintiff determined the tenancy by a notice to quit and a notice 
of increase of rent to 10s 6d a week. The defendants accepted 
these terms. On April 30 they issued a fresh notice to quit and 
Claimed possession. The tenants pleaded the Rent Restriction Acts 
as defence. 


Held, the defendant was entitled to rely on the Acts No 
doubt the Crown is not subject to or bound by the Rent Restriction 
Acts by virtue of its prerogative right and so long as the Crown 
was the landlord, it had the common law rights of lessor and 
lessee. But the immunity cannot be passed on to successive 
purchasers who are in quite a different position after the tenancies 


created by the Crown have run their course or been determined 
by notice to quit. 
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Clark v. Downes, (1931) 145 L.T. 20, distinguished as a case 
of an existing tenancy created by the Crown. 





MONTAGU STANLEY & Company v. J. C. SOLOMON, LIMITED, 
(1932) 2 K. B. 287. 

Principal and Agent—Agreement by defendant to share losses 
of plaintif by reason of a customer introduced by defendani— 
Customer executing assignment deed of his propertres—Loss to 
plainniff—Mere signing of deed tf actual loss. 

The plaintiffs were stockbrokers and members. of the Stock 
Exchange, but the defendants were also stockbrokers but not mem- 
bers of the Stock Exchange. By an agreement, contained in a letter 
written by the defendants to the plaintiffs, it was agreed that in 
consideration of plaintiffs paying 50 per cent. of any com- 
mission received on business introduced by the defendants as 
agents to the defendants, the defendants shall be liable to the plain- 
tiffs for 50 per cent. of any loss sustained by them im connection 
with such business. The defendants introduced one S to the plain- 
tiffs. He speculated on the Stock Exchange and ran up a debt to 
the plaintiffs of a very large amount. He also owed to several 
others. He therefore executed an assignment of all his proper- 
ties to creditors which deed the plaintiff and defendant also 
signed. The plaintiffs thereupon claumed from the defendants the 
Joss sustained by them. 

Held, that as the deed of assignment provides that, after 
paying the creditors, the trustees shall “pay the assenting creditors 
the amounts of their debts but in case of a deficiency rateably in 
proportion to the amounts of their respective debts”, the deed con- | 
templates payment to plaintiffs in full and therefore the claim must 
be deferred till a loss is actually proved. The execution of the 
deed is not sufficient proof of loss to entitle them to succeed. It is 
only an agreement to indemnify against any loss which may occur 
and not one to answer for the debt of another. 


HAMPTON tv West CANNOCK COLLIERY COMPANY, LIMITED, 
(1932) 2 K. B. 293. 


Mine—Coal Mines Regulation Act, 1887, S. 13—Checkwetgher 
— Interfering with the management of the mine’-—Meantng of. 


Coal Mines Regulation Act, 1887, S. 13, sub-sec. (3) states 
that “a checkweigher shall not be authorised in any way . 
to interfere with the weighing, or with any of the workmen or 
with the management of the mine .”’ Subsection (4) pro- 
vides thal the owner, agenl or manager of the mine may complain 
to a Court of summary jurisdiction for removal of the checkweigher 
on the ground that he has interfered with the management of the 


mine, 
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A checkweigher at a coal pit also happened to be the secretary 
of the local branch of the miners’ union, of which the men employ- 
ed at his pit were members. It had been the custom to work a 
short shift on Saturdays for many years, but the management 
desired that in future it should be a full shift. The checkweigher 
tried to persuade the management to revert to short shift but that 
not being acceded to, he called off his men and walked away with 
them without working at all that day. 

Held, that it amounted to interfering with,the management 
of the mine and the checkweigher was liable to be removed 

Per Avory, J—Il{ what he did did interfere with the manage- 
ment of the mine, it is not necessary that it must be something 
unlawful, either in the sense that it is in breach of some statute 
or that it is unlawful according to common law. 

Sykes v. Barraclough, (1904) 2 K. B. 675 and Date v. Gas Coal 
Collieries, Lid., (1915) 2 K. B. 454, discussed and distinguished. 





SuTton v. Dorr, (1932) 2 K. B. 304. 

Landlord and Tenant—Reni Restriction Acts—Rent restriction 
—Statutory tenancy under the Acth—Tenancy if “property” so as to 
pass to trustee in bankruptcy. 

A statutory tenancy under the Rent Restriction, etc, Acts 
is not “property” within the meaning of S. 167 of the Bankruptcy 
Act, 1914 and does not pass to the trustee in bankruptcy of a statu- 
tory tenant. It is a purely personal right. 


Parkinson v. Noel, (1923) 1 K. B. {17, no longer good law. 





FANTON v. DENVILLE, (1932) 2 K. B. 309. 


Master and Servant—Employer and employee—Accident to 
employee—Defective plant—Liabiity of employer—Common em- 
ploymeni—Limits of doctrine. 

was engaged as an actor under D, a proprietor of a touring 
dramatic company. D did not himself travel with the company, but 
his representatives, his brother C and Stage Manager S and R the 
producer were in charge of the arrangements. At a theatre in 
Gateshead the Company was staging a thrilling melodrama in which 
there was a scene showing the execution of a murderer by hanging. 
The proprietor D had given instructions not to play this scene but 
yet it was decided to be staged at the local theatre’s desire. F was 
offered a “double” for acting it. There was a rehearsal held for 
the scene. The local theatre had put together a scaffold with a 
drop and a mattress on which to drop had been provided by the 
touring company. S and C did the drop first safely and then F 
tried but in so doing broke his ankle. In an action for damages 
against D alleging negligence of D or his servants, and that it was 
the duty of D to provide fit and safe machinery and a sufficient 
mattress to make F’s fall safe, 


5 
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Held, that D did not know that the execution scene was to be 
performed, and that he had delegated to competent persons the 
production of plays; that assuming that one of them had negli- 
gently provided improper plant for a particular scene, which D did 
not know of, the doctrine of common employment prevents the 
employee from recovering against his employer. “Even in cases 
where the negligence relied on by the plaintiff consists of negli- 
gence in the supply or maintenance of plant or machinery, the em- 
ployer is only liable if personal negligence is proved, and if the 
failure to supply or maintain the plant or machinery in a safe condi- 
tion 1s due to the negligence of a manager to whom the duty has been 
entrusted by the employer, the employer is not responsible unless it 
can be shown that he failed to use reasonable care to select a 
competent manager, or that he has in some way been guilty of per- 
sonal negligence in connection with the instalment or maintenance 
of the machinery or plant or in permitting the continuance of its 
use after he became aware of its unsafe condition. 

Case-law discussed. 

Smith v. Baker, (1891) A. C. 325 and Toronto Power Company 
v. Paskwon, (1915) A. C. 734, distinguished. 

Laubach v., Co-optimists’ Entertainment Syndicate, (1926) 43 
Times L. R. 30, approved. 


4 


in the Goods of BowxKer, 1932 P. 93. 

Probate—Practice—O mission of directions in will from pro- 
bate—Power of Court to. 

An application was made by an executor to omit from the 
probate of his testator’s will words having no dispositive effect 
on the ground that the words were “offensive and objectionable 
and repugnant to the members of the deceased’s family, etc.” 

The Court made an order excluding those words. 


The Reporter Mr. R. M. Middleton bas added a note citing 
cases to show that from 1825 onwards the practice has been to 
allow the omission from probate of non-dispositive words in a will 
which are of an objectionable character, 


JOTTINGS AND CUTTINGS. 


Judges und the Reversal of their Decisiuns—There has lately 
come into the present writer’s hands an anonymous collection of 
sketches of a number of the Victorian Judges, published in 1886 
—does any one know who was the author ?—brightly expressed and 
containing many an interesting trait of the judicial personages des- 
cribed. Among those sketched is Vice-Chancellor Malins, of whom 
little is now remembered save that, when an infuriated litigant 
threw an egg at him, he wittily remarked that the missile must have 
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been meant “ for my brother Bacon”. Of him the author of the 
book mentioned says that he was “a judge whose personal virtues 
were judicial vices. So strong was his love of fair dealing and 
hatred of oppression that he did not look very closely to the means 
by which he came to decide in favour of those who had aroused 
his sympathies.” Another has said of him that if he dispensed 
a home-brewed equity of his own, he was at least a good con- 
veyancer, among his pupils while he was still at the bar being the 
future Lord Chancellor Cairns, and it is said that he never for- 
gave that illustrious man for not making him a Lord Justice. 
But Cairns probably knew Malins’s capacity sufficiently well not 
to translate him from the position of being overruled to that of 
overruling others; at all events, Malins never reached the Court 
of Appeal. And this brings us to the question, how do indi- 
vidual judges relish having their decisions reversed by the superior 
tribunal? Of Malins we are told that the only point of contact 
he had with other judges was when he was overruled, and that 
those occasions, which were many, produced in him an intellec- 
tual obstinacy which did not improve matters. Often and often 
though he suffered reverse, he never missed an opportunity of 
justifying to his own Bar the correctness of his decisions, and 
his delight was extreme when, as sometimes happened, a decision , 
of his, after being reversed in the Court of Appeal, was restored 
in the House of Lords. Judges, after all, are human, and cannot 
like having their well-thought-out judgments treated with what they 
deem scant respect in the higher court; and on the other hand, their 
delight is exuberant when, as also occasionally happens, the higher 
court takes the same view as they did Some judges have been 
more unfortunate than others in this matter. Do we not all recall 
the story, apocryphal no doubt, of the junior members of a former 
judge’s family who danced round the table when “papa had been 
affirmed ın the Court of Appeal.” It is said of Jessel that when 
his attention was called to the fact that the Court of Appeal had 
overruled one of his decisions, he said: “ That is strange; when I 
sit with them they always agree with me.” Even the most dis- 
tinguished judges have the unpleasant experience of having their 
views failing to find acceptance, naturally they do not like it, al- 
though they are prudent enough to say nothing about it, contenting 
themselves by wondering how their colleagues could by any process 
of reasoning have arrived at a conclusion different from theirs. 
Not all have been as philosophical as Lord Young of the Scots 
Bench, who, when someone told him that one of his judgments 
had been approved in the House of Lords, said: “Well, it may be 
right for all that” —L.T., 1932, p. 172. 





Appeals in Vacation.—It is certainly rare that a Lord Justice 
of Appeal should be asked to sit and hear an application in vaca- 
tion time; but a case occurred last week where Lord Justice Romer 
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sat to hear an appeal from the Vacation Judge. The Judicature 
Act of 1925 is quite clear on the matter. Section (69 1) enacts 
that in any cause or matter pending before the Court of Appeal, 
any direction incidental thereto, which does not involve the decision 
of the appeal, may be given by a single Judge of that Court, and 
that he may in vacation time make an interim order to prevent preju- 
dice to the interests of any parties pending an appeal. Any direction 
given in this way may be discharged or varied by the full Court 
when it meets after the vacation. The issue before the Court in- 
volved the rights of shareholders in a company which is in liqui- 
dation, and though important for the parties concerned, has no 
general interest to lawyers or the public at large. What is im- 
portant to notice is the accessibility of the Court of Appeal—or 
one of its members—in vacation time. The Lord Justice who 
sits is not bound to come to the Strand, and, in this case, discharged 
his duties at his home on the South Coast. So the interests of the 
parties are protected with as little interruption as may be of the 
well-earned holiday of the members of this high tribunal_—LJ,, 
1932, p. 152. 





The Home Office Letter ‘on the Road Menace.—The observa- 
‘tions we made recently on the death toll of the roads were 
accompanied by the publication in the Press of a circular letter sent 
by the Home Office to magistrates throughout the country, calling 
attention to the statistics of killed and injured for 1931—6,499 
deaths and over 200,000 persons injured. The former 
figure shows a slight decrcase as compared with 1930; the 
latter a large increase. Apparently the view of the Home Office 
is that this menace to public safety can be dealt with by the stricter 
enforcement of the law. If magistrates will be induced to do 
their duty, and if coroners and their juries could be prevailed 
upon to take a serious view of negligence causing death, some- 
thing would be gained; but not enough. The danger requires more 
drastic remedies. The Common Law should, as we have already 
said, be elastic enough to fix liability for manslaughter on the care- 
less motorist. If it is not, there is Lord Buckmaster’s Road 
Trafic Bill, which contains this proposal. But, in fact, the matter 
cannot be dealt with by deterrent penalties, and it calls for a drastic 
revision of road traffic as regards drivers’ licences and speed, and 
also noise, and for competent inquiry into cases of death and in- 
jury by an authority independent alike of the Home Office and 
the Ministry of Transport.—L.J., 1932, p. 152. 





Judicial Brevity—An Irish Judge, Chief Baron O’Grady, had 
a quick method of summing up in the case of a defendant whose 
previous blameless record was emphasised by the defence. In the 
case of a prisoner on trial for the theft of stockings, he thus 
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addressed the jury: “ Gentlemen of the jury, here is a most res- 
pectable young man, with an excellent character, who has stolen 
twelve pairs of stockings. You will find accordingly.” 

And there is the story of the same Judge, in a civil trial of an 
action for debt, where the defendant pleaded a set-off: “ Gentlemen 
of the jury, this is an action for debt, and the defendant has pleaded 
as set-off two things: a promissory note with a long time to run, 
and an old gig with a very short time to run. You may find for 
the plaintiff."—L.J., 1932, p. 175. 





Lord Halsbury and the Long Vacafion.—It was in or about 
the year 1927 that the Long Vacation in England was altered so 
as to commence on August 1 instead of in the middle of August. 
Lord Halsbury, as Chancellor, was strongly opposed to any change, 
and I recently came upon the following observations, written by a 
barrister now very well known and eminent in his calling, which show 
some gift of accurate prophesy. It was written in July, 1905, and 
ran as follows: 


“That the date of the Long Vacation will not be changed 
whilst Lord Halsbury remains in office may be foretold with absolute 
confidence. When trams run over Westminster Bridge, then, and 
then only, will lawyers betake them to Margate, Chamounix and 
Homburg on August 1. The history of the fate of the last resolu- 
tion of the Bar on the subject is not yet forgotten. A motion in 
favour of the earlier date having been passed at the annual general 
meeting of the Bar, Lord Halsbury convened a Council of the 
Judges to consider the revolutionary project. A majority of the 
Judges supported the proposals of the Jacobins, and the reaction- 
aries were beaten on a division being taken. But Lord Halsbury 
was equal to the occasion. Unanimity amongst the Judges was 
essential, he intimated, before he could deal with so grave a matter. 
In the absence of complete agreement, it would be more prudent to 
allow the question to rest. So the Order in Council which the 
profession as a whole would welcome is still undrafted.” —L.J., 
1932, p. 175. 





Legal Lyrists—A little collection of poems, bearing the title 
“Lyrics of Love and Laughter,’ from the pen of Mr. G. D. 
Lynch, a member of the Bar, is a reminder that, notwithstanding 
its reputed dryness, the law has in each generation had its spngsters 
who, as has Mr. Lynch in the collection just mentioned, have shown 
that even the technicalities of legal nomenclature can be made to 
lend themselves to humorous treatment in verse. Some of the 
neatly turned verses by Mr. Lynch are reprinted from Punch, 
which, owing perhaps to the fact that a succession of its editors 
have been members of the Bar, has never omitted to make full play 
with legal topics. The present editor, Sir Owen Seaman, has 
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never forgotten his legal training; nor did his predecessors, Sir 
Frank Burnand and Tom Taylor, forget theirs. With Tom Tay- 
lor, Thackeray, who also was a regular contributor to Punch, both 
in prose and verse, shared chambers for a time in the Temple, 
which both loved so greatly for its own charm and for the many 
literary associations that cling to it. Even of those, however, who 
made the practice of the law their main business and the cultivation 
of the muse only byplay, not a few have succeeded in the art of 
writing pleasant verse. Arnould, whom all lawyers know as the 
author of the standard work on marine insurance, possessed the 
gift of turning out very neat verse; so, too, as all readers of his 
biography are aware, did Lord Bowen, who was a genius both 
in law and in literature, his translation of Virgil being a master- 
piece of choice rendering. It will thus be seen that the law has reason 
to be proud of her votaries who have at the same time cultivated 
letters, and, in particular, poesy.—L.T., 1932, p. 203. 





Life of Lord Oxford and Asquith—The forthcoming biogra- 
phy of Lord Oxford and Asquith is a work that will make a potent 
appeal not only to those engaged in politics, but to all members of 
the legal Profession, as it was in the law that the great states- 
man won his spurs before entering upon his Parliamentary career. 
It is of interest to recall that in his early days at the Bar he did 
not disdain the useful but comparatively humble role of lecturer at 
the Law Society, a post, however, which he did not hold long in 
view of the ever-increasing pressure of Bar work. It is further 
of interest to remember that he succeeded R. S. Wright in the 
chambers in Paper-buildings and took over also from Wright the 
“devilling” services of the author who made his name as Anthony 
Hope, but whom we now know as Sir Anthony Hope Hawkins. 
Of Asquith that genial writer has left it on record that “there has 
been nothing in my life that I have valued and enjoyed more than 
working under and with him, as I continued to do not infrequently 
until he became Home Secretary in August 1892. When he came 
back to the Bar he remembered me and sent for me again; but by 
that time I had gone,” the lure of letters proving stronger than that 
of the law. Asquith, it will be remembered, was the first to break 
through the old convention that a member of the Bar who has held 
the office of Home Secretary finally severs his connection with the 
Bar, so far, at least, as practice is concerned. Sir John Simon 
followed in the footsteps of his old leader in this matter —L.T., 
1932, p. 203. 





Municipal Tttles.—An interesting memorandum has been issued 
from the Home Office on the subject of the titles which the heads 
of certain. cities in England and Scotland are entitled by law to bear. 
The idea would appear to have gained ground that if the civic head 
of a municipality is entitled to be designated Lord Mayor, or, in 
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Scotland, Lord Provost, that ipso facto justifies him in being address- 
ed as “Right Honourable”. This assumption has been declared 
to be ill-founded, and that in England the only Lord Mayors en- 
titled to the appellation of “ Right Honourable ” are the civic heads 
of the City of London and of York, this being their privilege acquired 
by immemorial usage; in Scotland, the corresponding dignitaries 
entitled to be called “ Right Honourable” being the Lord Provost 
of Edinburgh and the Lord Provost of Glasgow, and in the case of 
the latter the privilege has only been conferred by recent grant, as 
was also a similar privilege conferred on the Lord Mayor of Bel- 
fast. This desire to magnify the office of the civic head of a great 
municipal corporation is not unnatural, for it seems to enhance the 
dignity of the city whose chief is called Lord Mayor. But most 
people, so they are constituted, love to assume a title which will dis- 
tinguish them from the ordinary run of men, a circumstance which 
has been exemplified in the judicial as well as in the municipal 
sphere. An amusing story has come down to us of Serjeant Adams, 
who on his appointment as first paid assistant judge of the Middle- 
sex Sessions gave out from the bench that he had Lord Denman’s 
authority for saying that he ought to be addressed as “my Lord,” 
and the practice of so styling the occupant of the equivalent position 
of Chairman of the London Sessions has continued from that time. 
On Lord Denman being asked whether he had given such directions 
as Adams indicated, he said: “ Well, the truth is Jack Adams came 
to me and said that the Bar at the Middlesex Sessions wished to 
know whether there would be any impropriety in their calling him 
‘my Lord,’ and I told him I could see no objection to their styl- 
ing him what they pleased, so long as they did not call him Jack 
when he was on the bench, as that might appear disrespectful to a 
learned Judge.” It thus appeared that a qualified permission was 
interpreted ag an express ordinance —S.J., 1932, p. 638. 





A Living Order.—lIt is to be hoped that some way will be found 
to provide the means for holding this election. The time has long 
since arrived for it, for, as the textbooks show us, there are now 
ten vacancies for Irish representative Peers. There are 157 Peers 
qualified to elect, and although no Irish peerage has been created 
since Queen Victoria conferred one upon Mr. George Curzon (as 
he then was), when he was going Viceroy to India in 1898, the 
power of the Crown to create them has not been abridged. Article 
5 of the Free State Constitution asserts the right for the Executive 
Council in Dublin to advise on the conferment of titles of honour 
if these are to be conferred “in respect of any services rendered in 
or in relation to the Irish Free State”; but that limitation does not 
seem to restrict the Crown’s right to create peers of Ireland for 
other services. As long as the Order is alive there is no reason 
why the right to be represented in the Parliament at Westminster 
should be abridged. The Irish Peers, moreover, are representative 
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of Ireland as a whole. ' They do not represent either of the politi- 
cal areas into which the arrangements made after the War divided 
what is, in many respects, one country. The Irish representative 
Peers, like the Irish football teams, have been proof against the 
fissiparous tendencies which many old-fashioned people deplore. 
The football players can, without aid, preserve their own united 
existence: but apparently it will take an Act of Parliament to save 
the older and more dignified body.—L.J., 1932, p. 178. 





A Public Attrachon as a Public Nutsance-—Whuile no one can 
be sorry that the unseemly spectacle of a beneficed clergyman of the 
Church of England exhibiting himself or allowing himself to be 
exhibited in a barrel has been discontinued, there may be two opi- 
nions as to the method by which this object has been achieved. The 
showman who arranged for the exhibition was charged with causing 
an obstruction to the highway, and the clergyman with aiding and 
abetting. The police were prepared to call evidence that a large 
crowd had gathered in the public road, causing a hindrance to free 
passage and repassage along it. In effect, their case would have 
followed the well-known authorities as to queues, such as Barber 
v. Penley, (1893) Z Ch. 447, and Lyons v. Gwiwer, (1914) 1 Ch. 
631, in the evidence ` of the crowd and obstruction. 
In each of these cases injunctions were granted to 
the plaintiffs on the ground that the concourse of 
people who assembled interfered with the free passage of customers 
to their premises and was thus an actionable nuisance as an infringe- 
ment of their private rights. The cases of R. v. Carhle, (1834) 
6 C. & P. 636, and R. v. Lewis, (1881) 71 L. T. n. 117, were pro- 
secutions in respect of the public nuisance caused by crowds simi- 
larly attracted. In R. v. Cerile there was argument that the exhi- 
bition was offensive—considering. that it consisted of the efigy in 
a shop-window of a Bishop arm-in-arm with the Devil the sug- 
gestion was not without substance—but that in R. v. Lewis was ad- 
mittedly innocuous, saye for the crowds it drew. In a note on a 
similar case im respect of Gamage’s then new premises at the Mar- 
ble Arch (74 Sol. J. 823), we drew attention to the dissenting judg- 
ment of Phillimore, L. J., in Lyons v. Guliwer, to the effect that 
every tradesman or entrepreneur was entitled to attract the public 
to his premises, and should not be penalised if he did so more suc- 
cessfully than his fellows, the regulation of crowds in streets being 
part of the normal duty of the police force. There appears to be 
plenty to be said for this view, but it could only be established, if 
at all, by the House of Lords disapproving of Lyons v. Gulitver 
and the other cases.—S.J., 1932, p. 649. 





- Obstructing the Police by Warning Offenders—lIn a short re- 
port of a case at the Marylebone Police Court, it appeared that a 
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costermonger who warned a street bookmaker that a policeman 
was approaching was fined £5 for obstructing the officer, the book- 
maker having, on the signal, escaped into a private house. The 
question whether the warning of offenders against the law of the 
approach of a constable is a wilful obstruction of the latter in the 
course of his duty within the Prevention of Crimes Amendment 
Act, 1885, has been considered in two cases as to police “ traps ” 
for motorists, namely, Bastable v. Little, (1907) 1 K. B. 59, and 
Betts v. Stevens, (1920) 1 K. B. 1. In Bastable v. Little, the 
respondent warned the drivers of approaching cars against the 
trap, which they accordingly all passed at speeds strictly within 
legal limit. In the absence of evidence that the drivers of the 
cars when or before being warned were going too fast, however, 
they were acquitted. Ridley, J.. was of opinion that obstruction 
within the section must be in the nature of physical force or threats, 
but Alverstone, L C. J., and Darling, J., did not agree with 
him. In Betts v. Stevens, the facts were very simular, but, no 
doubt, in view of the previous case, the police adduced evidence 
that some of the warned drivers had been travelling at illegal speed, 
and the Court, consisting of Alverstone, L. C. J., Darling, J., 
and Bucknill, J., upheld the conviction of the magistrates. In 
Bastable v. Little, Darling, J., said: “ In my opinion it is quite easy 
to distinguish the cases where a warning is given with the object of 
preventing the commission of a crime from the cases in which the 
crime is being committed, and the warning is given in order that the 
commission of the crime may be suspended while there is danger 
of detection” He quoted this passage in his judgment in Betts 
v. Stevens, observing that the gist of the offence was the intention. 
The case at Marylebone no doubt then followed this ruling. The 
report being very short, it is not clear whether the defendant was | 
in the bookmaker’s pay as a “sentinel,” or a mere volunteer, but, 
for the offence -charged, the distinction would appear to be im- 
material. The warning given was not the kind which, for example, 
might be volunteered by an elderly gentleman to to youths playing 
pitch and toss in the streets, that they should desist from an illegal 
pastime, lest a constable should come, but merely to suspend the 
commission of the offence until the danger of the law was past. It 
is not without significance, however, that all three of the above 
cases concerned obstruction of constables in the enforcement of 
lawg deemed unreasonable by a large section of the public and con- 
tinually flouted—S.J., 1932, p. 650. 





Momtes or Moneys.—We see that Mr. H. Morley Hooper, of 
Huddersfield, in a letter to the Observer of September 25, com- 
plains that there is a growing tendency for the plural of the word 
“money ’’ to be spelt “monies,” and that this seems to be es- 
pecially true in legal and Government circles. He points out that 
the plural of money is clearly moneys, just as the plural of valley 

Als 
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is valleys. If “ monies,” why not “vallies”? Of course, he is 
right, and the form “monies” should. not be used, though we 
agree that this is often done. For Government circles we cannot 
speak, but in legal documents the two forms of the plural occur, 
and this is noticed in the New English Dicisonary— For the plural, 
the irregular spelling cf monies is still not uncommonly met 
with, especially in sense 4.” Sense 4 refers to legal and semi- 
legal parlance, or as an archaism. But the law books keep to the 
correct form: see, for example, K. & E., 12th edn., II, 730; Enc F. 
& P., 2nd edn, X, 537. Prideaux seems to avoid the ques- 
tion by keeping to the singular. And although the Reports show 
that testators use the form “monies,” yet the reporters and the 
text-book writers turn this into the correct “ moneys” in referring 
to the cases: see Re Derbyshire, (1906, 1 Ch. 135; 75 L. J. Ch. 
95), “ monies owing to me,” as stated in the head-note and in Jar- 
man, 7th edn. 1270; and Re Wooley, (1918, 1 Ch. 33; 87 L. J. 
Ch. 169) “any other monies,” as stated in the new Supplement to 
Stroud’s Judicial Leona, p. 589. In these books “ monies ” 
is quoted as “moneys”. So on the actual evidence, as we have 
hurriedly collected it, testators seem to be chiefly responsible for 

‘ monies,” but legal writers are uniform in keeping to the correct 
form. For the other form, the N. E. D. quotes an old dramatist 
as making a Jew say: “ Why, truly, monies is a goot thing.” A 
very just observation, apart from any question of spelling —L.J/, 
1932, p. 189. 





Second Thoughis.—On the principle that second thoughts are ` 
sometimes an improvement on their predecessors, a Scottish litigant 
in the old days who was dissatisfied with the judgment pronounced 
by the sheriff was entitled, instead of carrying the case on appeal 
to the Court of Session, to petition the Judge who had decided 
against him to reconsider his judgment. Originally there appears 
to have been no limit to the number of times a disappointed suitor 
could have recourse to this procedure, but in 1709, this having come 
to be considered an undue licence, the number of reclaiming petitions 
as they were called was restricted to two, and of this full advan- 
tage was taken, for when has a litigant against whom judgment 
has been given ever been satisfied that the decision was right? 
On a number of occasions, Sir Walter Scott, as Sheriff of Sel- 
kirkshire, was asked to reconsider the judgments he had delivered, 
and twice at least he became somewhat exasperated, in one instance 
on account of certain allegations in the reclaiming petition being 
couched in terms disrespectful to the Court. As to this, Sir Wal- 
ter, in a note to his interlocutor, said: “If, in future, a passage 
shall occur in any paper which shall appear derogatory to the 
Court, he will not only order the paper to be withdrawn, but 
accompany his censure with a suitable fine.” In one case, how- 
ever, the reclaiming petitioner was successful in inducing Sir Walter 
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to reverse his decision on a reconsideration of the facts and the 
law. This old method of seeking redress by a dissatisfied suitor 
has long been obsolete, but in theory, at least, there was something 
to be said in its favour masmuch as it was less expensive than an 
appeal to the Court of Session; on the other hand, judges, even the 
best of them, being only human, are naturally disinclined to admit 
that they have arrived at a wrong conclusion, and so, on the whole, 
it is the safest course to leave it to an appellate tribunal to correct 
the mistakes, or what must be deemed to be such, of the subordi- 
nate judicatories.—L.T., 1932, p. 235. 





Macaulay as Jurist—While the whole English-speaking world 
has been paying tribute to the memory of Sir Walter Scott for his 
achievement in literature, and in these columns something has 
been written to recall to professional readers the not indistinguished 
part he played in the law, it is worth recalling, a propos the addi- 
tion to the world’s classics, of Sir George Trevelyan’s “Life and 
Letters of Macaulay,” with an introduction by Professor G. M. 
Trevelyan, that the great historian, who saw, like Scott, that any 
distinct picture of the past must not be confined to a narrative of 
purely political affairs, but must take account of the everyday life 
and work of the people, was, again like Scott, a member of the 
Bar. It is true that he did not continue an active member of the 
Profession after the first few years when he went the Northern 
Circuit, and watched the tactics of great advocates like Brougham 
and Pollock, but he never lost his interest in jurisprudence, his 
knowledge of which he was to turn to fruitful account when, years 
later, as legal member cn the council in India, he took the leading 
part in the preparation of the draft penal code, which, after 
Macaulay had passed away, and with certain amendments, received 
statutory force. Macaulay’s ingenious method of illustrating the 
meaning of the various sections of the code by concrete examples 
has had an abiding influence on legal writers—L.T., 1932, p 236. 





Curves of Litigatton.—In these days of the popularity of statistics 
and index numbers it may be of interest to observe the recent curves 
of litigation, that is, to note what classes of case bulk most largely 
in the Digests. It has, of course, to be borne in mind that the 
number of cases reported is only a fraction of those actually decided 
in the courts, but the reports give an approximate estimate as 
to the classes of actions which at any particular time are the 
most common. It is curious to note how the numbers vary at 
different times. A few years ago, before the multitudinous conun- 
drums set by the Rent Restriction Acts had been solved, the cases 
under the caption “Landlord and Tenant” were swollen enor- 
mously, and the Digests bore indubitable testimony to the frequency 
with which actions affecting tenancies came before the courts. 
Now, if we take the latest issue of the Law Reports Digest we 
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shall see that the whole subject of landlord and tenant is com- 
prised within five columns, and of these not quite a column is 
required for cases under the much-discussed Acts. Again, appeals 
under the Workmen’s Compensation Acts have shrunk very 
markedly although there is stilt a fair number, chiefly on questions 
of fact As might be expected, the subject of “Revenue” is for the 
moment predominant in the Digest, no fewer than twenty columns 
being required to give the headnotes to the cases. With the income- 
tax at its present abnormally high rate everyone is naturally dis- 
posed to examine his assessment with meticulous care and to con- 
test every apparent overcharge, with the result that the Judge 
taking revenue cases is kept busily employed in solving the pro- 
blems set by the Income Tax Act and applying its provisions to the 
complicated facts of individual cases. Another subject which bulks 
largely and competes with revenue for first place is “ Shipping ”. 
The large number of shipping cases may not at first seem so easily 
explicable as the number appearing in the revenue list, but al- 
though the kind of case with which practitioners in the commer- 
cial court are concerned has declined in sympathy with the decline 
in shipping, which we all deplore, shipping still goes on and colli- 
sions are unfortunately of almost everyday occurrence, echoes of 
which are heard in the Admiralty Court. Insurance in its various 
branches has taken an upward trend, more especially in connection 
with motor cars, which are gaining an unenviable notoriety in these 
days for the number of accidents they cause. Lastly, the inter- 
pretation of wills, which formerly constituted no small part of 
the work of the Chancery Division, seems to have fa'len away- 
but whether this is due to the more careful draftsmanship of these 
documents we shall not venture to affirm.—S J., 1932, p. 661. 





BOOK REVIEWS. 


CONSTITUTIONAL LAW or ENGLAND, CoLonins, DoMINIONS 
AND INDIA WITH A CHAPTER ON LocaL GOVERNMENT OF 
ENGLAND, FRANCE, GERMANY, SWITZERLAND AND AMERICA, 
by S. A. Desai, Barrister-at-Law. 


The author of this neatly bound volume has very wisely hit 
upon the idea of a concise, yet comprehensive, survey of the Con- 
stitutional Law of England as administered at Home as well as in 
the Colonies and Dominions. Nothing could be more opportune than 
a treatise on such subjects as Local Government and Indian Con- 
stitution to the Indian reader who is living in times which are 
experiencing the throes of a new Constitution-making for India. 
The writer is amply justified in his extraction of information from 
the Fabian Tracts dealing with the many problems of Local 
Government. The book contains all the varied topics connected 
with Constitutional Law under proper heads. The clear exposition 
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and adequate method of treatment distinguish the book from the 
rest of such publications. It is a fine handbook for the student and 
the lawyer. 





HanpBooK oF ManomEpan Law, by M. D. Manek, 
B.A., LL.B. First Edition. Price Rs. 2-80. 


One cannot but view with satisfaction this little book mainly 
intended to supply the law student with a correct and brief summary 
of all the principles underlying the law pertaining to Mahomedans. 
The author has well chosen to make the subject intelligible by a 
timely survey of the historical background. Case-law has been 
exhaustively and carefully appended to the relevant matters requir- 
ing elucidation and interpretation. On the whole it is a successful 
attempt and can unfailingly provide the student with a deal of 
information especially while preparing for examinations. 





THE Law oF ParTNERSHIP, by Mr. N. Rajagopalachariar, 
B.A., B.L., Advocate, Madras. Price Rs. 7. 


It is with pleasure that we received a copy of the Law of 
Partnership by Mr. N. Rajagopalachariar. The learned author is 
already known to Indian Lawyers as the author of the Law of 
Income-tax in India. The plan adopted by the author in this work 
is similar to the one adopted by him in his other book, t.¢.,.0f treat- 
ing the subject in the form of chapters and giving the text of the 
Indian Partnership Act later, with references to the earlier pages 
given under the sections. In this respect, the treatment of the 
subject by the author differs from what we have seen in the other 
books that have been written on the Act. It must be acknowledged 
that this book is a thoughtful production on the subject and the 
author has not rested content with giving references to the decisions 
and the points laid down by them. He has criticised the decisions 
in the light of principles and even the sections of the Act where the 
author thinks they are the result of bad drafting have not escaped 
his searching criticisms. It may be that the reader may not agree 
with all the criticisms by the author but there is no gainsaying the 
fact that the work is one which will provoke thought. ‘One notice- 
able feature in the references to the decisions given by the author is 
that he gives the particular pages of the reports where the point is 
dealt with, a method which will considerably lighten the work of the 
busy practitioner who otherwise will have to wade through a large 
number of pages. He has also given the special facts of each case 
in as few words as possible, when giving references to the 
cases. It is needless to add that the author has brought 
the case-law up to date and also given the text of the English 
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Partnership Act, the repealed provisions of the Indian Contract Act 
dealing with Partnership, the Report of the Expert Select Com- 
mittee on the Indian Partnership Bill and the notes on the clauses 
of the Bill and other useful information on allied topics We wish 
to draw pointed attention to the fact that the index to the work ts 
full and really helpful in finding out where any particular point is 
dealt with or discussed. We hope that the book will meet with 
the appreciation which it richly deserves. 





THe ELEMENTS OF THE Law oF PARTNERSHIP FOR 
Stupents, by Mr. N. Rajagopalachariar, B.A., B.L., Advocate, 
Madras. Price Rs. 2-8-0. 


This is an abridged edition of the work which we have reviewed 
above omitting the discussions and criticisms on the cases and the 
sections which will be useful to the lawyer but embarrassing to 
students. The plan adopted is the same as iu the bigger book. 
Only the more important cases are referred to, to bring home the 
principles to the students. We have no doubt that this book will 
really be helpful to the students. 





Tus INDIAN PARTNERSHIP Act, by S. R. Dongerkery, B.A. 
(Hons. ), LL.B., Atiorney-at-Law, High Court, Bombay. 


This is a lucid commentary on the Indian Partnership Act. 
The learned author has in the annotations to the sections clearly 
drawn attention to the various points dealt with by the sections 
under appropriate headings and he has made a judicious selection 
of the cases for illustrating the principles underlying the Law of 
Partnership and the various sections. We agree with the author in 
thinking that a judicious selection of cases will be more helpful to 
the reader than giving entire case-law on the subject which the 
reader can easily get from the Digests. The appendices give useful 
information on various allied topics such as Receivers and Injunc- 
tions in Fartnership Suits, Partnership and Insolvency, Illegal 
Partnership, Legal proceedings by and against Firms and Partners, 
the Reports of the Special Committee and Select Committee. The 
provisions of the English Partnership Act of 1890 and those relating 
to Partnership ın the Indian Contract Act are also given. We have 
every hope that this book will be found useful for clearly under- 
standing the provisions of the Act. 
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AFTER-ACQUIRED PROPERTY. 


The phrase “ After-acquired property” in the law of 
insolvency is, used technically to denote the property that is 
acquired by the insolvent, (including therein what devolves on 
him by inheritance but not property in the order and disposition 
of the insolvent or that in his reputed ownership) between the 
date of his adjudication and that of his discharge. With 
reference to property of this description the law does not appear 
to be quite scttled as to the rights of the insolvent, his creditors, 
the trustee in bankruptcy, etc. Cases on the subject can be 
classed into the following groups :— 

(a) as between the insolvent and the trustee in bankruptcy ; 

(b) as between the trustee in bankruptcy in that first and 
that in a subsequent bankruptcy where such a thing arises, each 
representing the creditors under the respective bankruptcy ; 

(c) as between the insolvent and third parties; and 

(d) as between the trustee in the bankruptcy and third 
parties. 

There is also a distinction made between real and personal 
estate. 

Before examining the above cases in detail it may be stated 
that the Indian Legislature has, in making the provisions of the 
insolvency law, followed those of the English law on the matter, 
with one exception—if at all an exception—which will be 
referred to later. And the Indian decisions have followed the 
English decisions in interpreting the statutes even where the 
latter are based on the technicalities of English conveyancing 
not applicable to Indian conditions,—a use of English precedents 


U v 
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that has been deprecated time and again—in the distinction 
between real and personal estate. 


First let us consider the provisions of the various statutes. 

(a) The law of insolvency relating to the matter applicable 
to the Presidency towns of India was embodied in the provi- 
sions of 11 and 12 Vict., Chap. 21, S. 7, which reads thus: 


“ The Court is hereby authorised and required to order that all the real 
and personal estate and effects of such petitioner . . . and all the future 
estate, right, title and interest and trust of ihe said petitioner in or to any 
real or personal estate or effects. . . which such petitioner may puichase 
or which may reveit, descend, be devised and bequeathed or come to him and 
all debts growing due to him before the Court shall have made its order ın the 
nature of a certificate do vest in the Ofbcial Assignee . . . and such order 
when so made shall by virlue of this Act relate back to and take effect from, 
the filing of the petition and shall instantly and without conveyance or assign- 
ment vest all the real and personal estate and effects and debts as aforesaid 
in the Official Assignee.” 


The Act of 1909 now in force re-enacted these provisions 
in Ss. 17 and 52 though not in exactly the same language. 

(b) In the mofussil the Act of 1907 was the first ad hoc 
legislation dealing with insolvency. Prior to that, the Code of 
1882 provided for the insolvency of judgment-debtors. There, 
however, no provision appears to exist for the vesting of after- 
acquired property, unless it be S. 357 which enables the attach- 
ment and sale of the property acquired by the insolvent alter, 
what may be called, his personal discharge, for the satisfaction 
of his scheduled liabilities either till they are satisfied to the 
extent of a third or till the expiry of 12 years from the date of 
the order of personal discharge. On the other hand, there is a 
distinction made between the property vesting in the Receiver 
under S. 354 and that dealt with under S. 357. The Act III of 
1907 however specifically makes provision for the vesting of 
after-acquired property by S. 16 (4). Act V of 1920, the 
statute now in force, re-enacts the above provision in S. 28 (4). 

(c) In England the Act of 1869, not to go earlier, con- 
tained the relevant provisions in Ss. 14,15 (3) and 17. The 
Act of 1883 re-enacted the above provisions in the same language 
in Ss. 20 (1), 44 (2) (#) and 54 (2). The Act of 1914 is 
the statule now in force and contains the relevant provisions 


in S. 47. 

Before proceeding further it is desirable to analyse the 
provisions of the several Acts and compare them, leaving out 
of account, for the present, the Code of 1882, which really is 
no comprehensive piece of insolvency legislation. 
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There are two features to which attention may be invited. 


(1) There is no difference in the time or manner of vest- 
ing of, what may be called, the existing property, t. e., property 
belonging to the bankrupt at the commencement of the act of 
bankruptcy or the date of the petition to which the adjudication 
relates back as the case may be, under the provisions of the 
several statutes, and the after-acquired property. A corollary 
to the above is that there is no distinction made in the several 
statutes with regard to the rights of the insolvent after the 
adjudication in respect of either class of property. 


(2) There is no diference between real and personal pro- 
perty. The time of vesting is immediately or forthwith on 
adjudication; and no conveyance is required to pass the pro- 
perty from the insolvent to the trustee in bankruptcy; it is 
statutorily effected. Al kinds of property vest at the same 
time and in the same manner except those which are exempted 
which do not vest at all. 


(3) In spite of the similarity, if not the identity, in the 
language in the several provisions of the law above referred to, 
the decisions under the various Acts have made distinction on 
both the points above mentioned and have given rise to a 
conflict, which for England, has been settled by the latest 
statute of 1914, but for India is yet unsettled. 


(4) The underlying principles in the two schools of 
thought may be stated thus: the one which regards the insol- 
vent, so to say, as civilly dead on adjudication; and the other 
which regards him as capable of dealing with the property 
until the trustee intervenes, postponing the vesting of the pro- 
perty until that time. It 1s to be observed, however, that 
neither school of thought carries its doctrines to their logical 
conclusion. The first school recognises the existence of the 
insolvent, at any rate, for the purpose of acquiring the property, 
even though for an instant, before it, 4. e., the property so 
acquired, becomes vested in the trustee in bankruptcy by the 
operation of the statute, while the second school does not 
consider the ownership of the insolvent ownership in the real 
sense of that term, pure and simpliciter. His dealings with the 
property in the interval are protected against the trustee in 
bankruptcy only so far as the parties dealing with him do so 
bona fide and for value. 


+ 
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(5) Now I shall attempt to trace the conflict in some of 
the decisions and it will be interesting to study how judicial 
precedent has been evolved out of a legislative enactment to 
suit equitable considerations, which do not perhaps fit in with 
the strict letter of the law. 


(6) Reverting to class 1 of the four groups indicated at 
the beginning, what is the legal relation between the insolvent 
on adjudication and the trustee in bankruptcy? There are two 
possible views: 


(a) the proprietary persona of the insolvent falls on the 
trustee in bankruptcy who steps into the shoes of the insolvent 
somewhat in the nature of a universal heir. Oficial Assignee 
of Madras v. Ramachandra Atyari. 


(b) the trustee is an assignee of the insolvent’s property. 


On the first view the insolvent possesses no contractual 
capacity whatever and no contractual obligations can be enforc- 
ed against him. All thai he earns—even a disqualified person 
may acquire a benefit—belongs to the trustee, the insolvent 
being a mere possession or chatlel so to say of the trustee 
occupying a position analogous to that of a slave under the 
ancient systems of law. ‘The strict construction of the letter 
of ihe statute would seem to assimilate the insolvent to such a 
position. But such a view is an anachronism at the present day. 

On the second and the more humane view, the vesting 
order passed on adjudication must be deemed, statutorily, with- 
out the necessity of any conveyance, to assign all the property 
of the insolvent, in existence or tn futuro. There was at one 
time a doubt whether there can be a conveyance of property 
not in existence But since the decision in Holroyd v. Marshalls, 
Tatlby v. Offictal Receivers and Lind, In re, Industrials Finance 
Syndicate, Lid. v. Lind it has been settled that there can be 
such a transfer, and that it cannot be attacked on the ground 
of being too sweeping and comprehensive. But it is a transac- 
tion operating on the conscience of the assignor when the pro- 
perty comes into existence, in order to mature a contractual 
right which it till then was, into an actual transfer, by virtue 
not of any fresh act or conveyance but of the original convey- 
ance. Now however a question may arise as between the 





e 


1, (1922) I. L. R. 46 Mad. 54: 43 M. L. J. 569. 
2. (1862) 10 H. L. C. 191. 3. (1883) 13 A. C. 523 at 543. 
4. (1915) 2 Ch. 345. 
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insolvent and tbe trustee in bankruptcy whether the former 
could appropriate sufficient for his maintenance. Obviously he 
must be entitled to do so. As expressed in some cases it is the 
unwritten law: the insolvent must live to acquire property— 
even a slave must be fed. When a person voluntarily conveys 
all his present and future property the conveyance may be 
attacked as unenforceable, because it would be impossible for 
any such person to gain his freedom or to gain a fresh start in 
life. An answer to this is furnished in this that the convey- 
ance is treated as divisible in so far as it prevents the debtor 
from maintaining himself. (Ghose on Mortgages, pp. 186, etc.) 
Similarly in the case of the statutory conveyance under the 
bankruptcy acts operating to immediately vest future property 
in the trustee, the objection that the bankrupt cannot then make 
valid payments to his butcher or baker, raised by James, L. J., 
in Ex parte Dewhurst, In re Vanlohe1, does not appear to be a 
serious one. 

(7) Now to the second of the group of cases mentioned 
above. 

Now the trustee in bankruptcy represents the insolvent and 
the creditors, but so far as the acquisition of property is con- 
cerned it is the former aspect that is to be stressed. As between 
the respective trustees in successive bankruptcies each is the 
representative of the bankrupt, and when the title has passed 
to the first it would seem that the second has none. Each 
acquires title by the same mode and that in favour of the first 
is earlier in point of date and so his must prevail. And this was 
the decision of the Court of Appeal in In re Clark, Ex parte 
Beardmore’. But, in the Divisional Court from which the 
appeal was taken, decision was given in favour of the second 
trustee on considerations based upon some supposed equity in 
favour of those who became creditors in the interval between 
the two bankruptcies and who may be supposed to have in some 
way contributed to the acquisition of property. The view was 
pressed that the subsequent creditors were really paying the 
prior creditors; but that is inevitable in any bankruptcy where 
the person who supplied the goods to the bankrupt on credit 
has to share rateably with other creditors the price of those 
goods. The view is based on the exception to the eo instanti 
theory of the property vesting introduced or rather formulated 





1. (1871) L. R. 7 Ch. App. 185. 2. (1894) 2 Q. B. 393. 
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by Cohen v. Mitchell. This exception was held by the Court 
of Appeal not applicable to this case. It would be useful to 
consider the rule in Cohen v. Mttchelll and again to recur to 
this case. 


(8) The rule in Cohen v. Mitchelll referred to above 
takes us to the fourth of the class of cases referred to at the 
beginning. The oft-quoted and celebrated rule is this : 

« Until the trustee intervenes all transactions by the bank- 
rupt after his bankruptcy with any person dealing with him 
bona fide and for value in respect of his after-acquired property 
whether with or without knowledge of the bankruptcy are 
valid against the trustee.” 


This proposition was drawn by Lopes, L. J., concurred 
in by all the three Lords Justices and laid down by the Master 
of the Rolls (Lord Esher, Fry and Lopes, L. JJ.). This 
proposition was admitted by the Judges themselves to be wide 
in terms; but the principle of it was said to be involved in the 
earlier decisions. Later learned Judges did not seem to take 
quite the same view and placed restrictions upon the proposition 
until it was adopted in its entirety by the legislature in 1914. 

(9) Let us however briefly examine the earlier decisions 
which are said to involve the principle embodied in the 
generalised rule. 


There is a class of cases where the process of the acquist- 
tion of the property itself involves the alienation so that the 
aiter-acquired property cannot be said to be legitimately free 
fromit. Kerakoose v. Brooks® may be taken as the type of 
this class. In this case an undischarged insolvent borrowed a 
sum of money for purchasing the stock-in-trade and goodwill, 
etc., of the Imperial Hotel at Madras and executed a bond and 
also an agreement that he would execute a security over the 
goods to be purchased for the repayment of the loan and he did 
execute the security bond. Here the purchase, the agreement 
to execute the security and the execution of the securily bond 
were regarded as a single transaction and the after-acquired 
property was the Imperial Hotel subject to the security. Hence 
the security was held to prevail against the Official Assignee. 
This class of cases therefore does not need the doctrine of the 
postponement of vesting in order to support the alienation. 





1. (1890) 25 Q B. D. 262. 2. (1860) 8 M. I. A 339. 
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(2) There is a class of cases where the Official Assignee 
is estopped from asserting his right. The principle of these 
cases depends on the ordinary doctrine of estoppel, nothing 
peculiar to the Bankruptcy law. Difficulties may no doubt 
arise as to whether certain circumstances constitute such an 
estoppel. 

(3) There is a class of cases where the bankrupt has been 
allowed to sue for the recovery of the property against a 
trespasser. 

The bankrupt can, in this case, be regarded to be acting 
only for the Official Assignee and acquiring property for him 
and as is usual in such cases notice is given to the Official 
Assignee who is impleaded as a party and in whose favour a 
decree is passed. Sriramulu Naidu v. Andalammall and 
Ramanatha Atyar v. Nagendra Atyar?. 

The maintainability of such a suit by the insolvent is rested 
on a special kind of property said to exist in the insolvent in 
respect of after-acquired property. (Srtramiudu Naidu v. 
Andalammali—a suit by an insolvent co-sharer against others 
for his share; Ramanatha Atyar v. Nagendra Atyar®—a suit for 
dissolution of partnership that came into existence after adju- 
dication.) It is such special property which enables the 
insolvent to use the property till the trustee intervenes, ¢.g., to 
collect rent as recognised in In re New Land Development 
Assoctatton and Grays which held that Cohen v. Mitchells 
rule did not apply to real estates. That there is some such pro- 
perty in the bankrupt which is even transmissible to his heirs is 
indicated by the decision in Fatimabibi v. Fatimabtibı5. It 
vests in the trustee in a second bankruptcy to enable him to 
institute such a suit. Morgan v. Knights. 

But the property is not such that it represents the entire 
interest in it, e.g., a decree in a mortgage suit impleading only 
the insolvent mortgagor in the absence of the Official Assignee 
will not be effective to dispose of the mortgagor’s interest. 
Kala Chand Banerjee v. Jagannath Marwart? reversing 
Jagannath Marwari v. Kalachand Banerjee8. 





1. (1906) L L. R. 30 Mad. 145: 17 M. L. J. 14. 
2. (1923) 45 M. L. J. 827. 3. (1892) 2 Ch 138. 
4, (1890) 25 Q. B. D. 262. 5. (1892) I. L. R. 16 Bom. 452. 
6. (1864) 15 C. B. (N. S.) 669. 
7, (1927) L. R 5 I. A. 190: I. L. R. 54 Cal 595: 52 M.L J. 734 (P.C.). 
8. A.I R 1925 Cal. 785. 
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(4) Then there comes the class of cases where a third 
party has dealt with the insolvent with reference to after- 
acquired property and the trustee in bankruptcy later on 
impeaches the dealing. 


It is here that equitable considerations have been invoked in 
favour of the third parties and the stringency of the statutory 
provisions divesting all rights from the insolvent has been re- 
laxed and the reasoning employed to wriggle out of the strict 
terms of the section has not been always logical. 


In In re Clark; Ex parte Beardmore! Vaughan Williams, 
L. J., in the Divisional Court, observed: 

“ According to strict construction the property immediately vests; but 
notwithstanding the words of the section it seems to me that in the very 
nature of things, which not even an Act of Parliament can alter, property 
which comes into existence during a bankruptcy cannot vest in the trustee 
without his doing something to assert his title thereto’ 

To resort to the very nature of things in the interpretation 
of a statute appears to be treading on forbidden grovnd. Is 
not a vested interest to take effect at a future time known to 
law? The title fastens on the property as soon as it comes into 
existence. Why is an act of assertion, apart from the vesting 
under the statute, necessary to confer the title ? There can be 
a present conveyance of future property. And the learned 
Judge concludes that (1) the property will not vest in the 
trustee until he intervenes; (2) that in the meanwhile it will 
vest in the bankrupt (apparently that property in the insolvent 
being in its content co-extensive with that of the trustee in 
bankruptcy when he intervenes throughout the period that it so 
exists). These conclusions directly contradict the terms of the 
section. In the same case and in the same Court the other 
learned Judge, Wright, J., said: “ In theory property acquired 
by the trading of an undischarged bankrupt is acquired for 
the benefit of his estate in the bankruptcy; but it has long been 
established that in practice the presumption is the other way 
until the trustee in the bankruptcy intervenes.” 


The above statement of the law is far too wide and goes 
far beyond what is necessary for ihe protection of an innocent 
third party. It would embrace a volunteer from the insolvent. 
There has been no single case where the title derived from the 
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bankrupt for no consideration has been upheld against that of 
the trustee. The contrary has been assumed and certainly 
there is no equity in javour of a volunteer. Therefore we may 
take it that one essential requisite for resisting the title of the 
trustee is the passing of consideration. Must it also be valu- 
able consideration? It would seem yes. 


One type of cases under this class is where the bankrupt 
has parted with his money (it is assumed in all further discus- 
sion that the purchaser—including in this term all persons who 
derivatively hold from the insolvent—has paid value) and later 
the trustee tries to follow the money. The trustee’s right is 
negatived. Dealing with the uncertificated bankrupt, says Sir 
W. M. James, L. J., in Ex parte Dewhurst, In re Vanlohe1: 


“These have been going on for centuries, and this is the first attempt 
to follow into the hands of the person receiving the money which has been 
paid away for value by an uncertificated bankrupt” 


and summarily rejects the attempt. The reason is, it 1s 
said, in some of the cases that the money has been consumed 
and money is by its nature and object intended and tised for 
such consumption and is therefore not available. The reason 
is not quite convincing; for why should it not equally be 
applicable in the case of volunteers? 

This reason however has been extended to goods, choses 
in action and personalty. Justification seems to be declining 
as the extension is made from one thing to another. That these 
are rather ephemeral as compared with realty and that more 
formal methods are prescribed by law for the conveyance of 
the latter from one person to another does not appear to furnish 
a sound basis for distinction. 


Another class of cases is where the bankrupt has traded 
with the knowledge and consent of the trustee and in the 
course of the trade has dealt with the goods. The title of the 
alienee in these cases can be rested on the ground of estoppel 
or implied agency—the bankrupt having been held out by the 
trustee as bis agent to carry on the trade. The question arises 
whether apart from any representation of the trustee which has 
led the alienee to deal with the insolvent as if he were the 
owner and which will attract the doctrine of estoppel the mere 
fact of the trustee’s knowledge of the trade by the insolvent 





1. (1871) 7 Ch App. 185. 
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and his failure to intervene will enable the alienee to resist the 
claim of the trustee. 


The wide language, in which this class of exceptions to 
the statutory rule has been stated, favours the alienee. One 
ground, as has been suggested already, is that goods are, if one 
may say so, consumable. Another is that the bankrupt is the 
agent of the trustee in so far as dealings with third parties are 
concerned; at any rate where the trustee has knowledge of the 
trade that the bankrupt is carrying on and where the goods are 
dealt with within the scope of the agency, the principal, the 
trustee, will be bound. The same reason must be available to up- 
_ hold transactions affecting real property forming part of and had, 
in the course of, a business. For instance, if there was 2 business 
of buying and selling immoveable property, such property sold 
in the course of that business would be beyond the reach of the 
trustee. The essential qualification no doubt is that it must be 
in the course of the business. This carrying on of a business 
may be conceived of as an avocation in which the bankrupt is 
engaged in acquiring property and if in the course of that 
avocation and for the carrying of it, he parts with property 
that must be deemed to be covered in the general process of 
acquisition. (Per Kay, L. J., in In re New Land Develop- 
meni Association and Gray1, ‘ When business is carried on 
and personal property dealt with, such dealing consumes it, the 
consumption goes on as a consequence of the carrying on of the 
business.””) Considered in this aspect the necessity for the 
trustee’s knowledge and consent in respect of the bankrupt’s 
trade does not seem to be quite apparent. Hence, in some 
later cases, this element is not regarded as essential; but, at 
the same time, they swept away the other requisite that the 
transaction must be in the course of a business, and protected 
any dealing for value. The analogy of a prior mortgagee 
standing by and suffering a subsequent mortgage to be made 
without giving notice of his security and thereby being post- 
poned to the laier mortgage has been suggested in Tucker v. 
Hanuman in order to resist the claim of the trustee. For the 
above reasoning it is immaterial whether the third party knew 
of the bankruptcy or even of the fact whether the bankrupt 
was undischarged. 





1. (1892) 2 Ch. 138. 
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On grounds similar to those stated above in the case of 
goods, dealings with choses in action have been protected. 


To recapitulate briefly, leaving aside the question of 
estoppel, the following exceptions, if really they are such, were 
recognised to the rule of immediate vesting of the property in 
the trustee under the statute : 


(1) the insolvent was allowed a right of suit in respect of 
the property, though the trustee would be made a party and the 
decree passed in his favour ; 

(2) the liens and obligations to which the property may 
be subject at the time of the acquisition will be valid against the 
trustee ; 


(3) where the insolvent carries on a trade with the know- 
ledge and consent of the trustee, his dealings in respect of the 
personal property in the course of the trade with third parties 
for value were protected. 


At this stage came the epoch-making decision in Cohen v. 
Mitchellt. By a bold stroke it gave an extensive application to 
what was supposed to be the principle underlying the above ex- 
ceptions; and enunciated the rule in the general terms already 
set out above. It will be convenient to reproduce it here. It 
runs thus: 


“Until the trustee intervenes, all transactions of the bankrupt after his 
bankruptcy with any person dealing with him bona fide and for value iD res- 
pect of after-acquiied property whether with or without knowledge of the 
bankruptcy are valid against the trustee” 


Lopes, L.J., who framed the rule regarded it as a develop- 
ment of the principle contained in Herbert v. Sayer’ and Ex 
parte Dewhurst3 We shall presently refer to these cases and 
see how far the rule is logically deducible from the principle of 
these cases. Before doing so we shall examine the case Cohen 
v. Mitchell itself. 


In this case Arthur Cohen became bankrupt and then he 
traded in buying and selling agricultural machines. To enable 
him to do so Hyam Cohen advanced moneys at various times. 
One Foale seized some of the machines and Arthur Coben 
brought an action against him for conversion. As he had no 
money to continue the action he assigned the cause of action to 
Hyam Cohen for moneys advanced and sums necessary to carry 





1. (1890) 25 Q. B. D. 262. 2. (1844) 5 Q. B. 965. 
3 (1871) 7 Ch App. 185. 
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on the action. It resulted in a verdict for £120. The trustee 
in bankruptcy claimed the money before it was paid out. Hyam 
Cohen claimed under the assignment. Foale interpleaded and 
paid the money into Court. The argument for the trustee was 
that the cause of action was property acquired by the bankrupt 
and which therefore vested in him; Hyam Cohen took it with 
knowledge of the bankruptcy; and as he had intervened before 
the money was paid out he was entitled to it. For Hyam 
Cohen it was contended on the other hand that this was a tran- 
saction of sale entered into with the bankrupt in the course of 
the trade and so binding on the trustee. And further that under 
the earlier decisions transaction for value with an uncertificated 
bankrupt are protected whether the third party has or has not 
knowledge of the bankruptcy, the crucial point of time being 
when the trustee intervenes. The Courtof Appeal enunciated 
the general rule stated above. The reason appears to he that 
the earlier cases have recognised a distinction between the 
modes of vesting of property existent and after-acquired pro- 
perty, ¢.g., considering the bankrupt as agent of the bankrupt; 
and that it will conduce to convenience to conceiveof the bank- 
rupt having proprietary rights in after-acquired estate until the 
trustee intervenes. But fromthe facts as stated above it is 
possible to regard the assignment as an essential condition of 
the trade carried on and the property acquired as subject to the 
assignment to Hyam Cohen somewhat analogous to Kerakoose 
v. Brooks1 discussed above. Then it is the after-acquired 
property subject to the assignment that vests in the trustee. 

Now to return to the cases said to form the basis of the 
rule framed by Lopes, L. J., Herbert v. Sayer3 is a case where 
the bankrupt was allowed to sue on a bill as its indorsee. The 
Chief Justice of the Common Pleas said: 


“The trustee can when he pleases disaffirm the bankrupt’s acts; but 
until he does 30 the bankrupt’s acts are all valid.” 


If we regard the bankrupt as an agent acting and acquiring 
property for the trustee’s benefit as suggested by the learned 
Chief Justice, the right of the trustee to disaffirm the acts of 
the bankrupt isnot confined merely to cases outside the scope of 
the agency, as in the ordinary case of principal and agent, but 
to whatever acts he may choose. In case he disafirms is he 
bound to restore the benefit that the bankrupt may have derived ? 


I 


1. (1860) 8 M. I. A. 339, 2. (1844) 5 Q. B. 965. 
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Yes, it would seem, if it formed part of the property seized by 
the trustee, {or then it must revert back to the agent who would 
be an implied trustee for the third party. Here it is that the two 
constructions of the statutory provisions referred to, and the 
preference shown to one of them, by the Chief Justice of the 
Common Pleas are of aid. If however the benefit received by 
the insolvent did not reach the trustee’s hands but had been 
consumed by him, the trustee, it would appear, would not be 
liable to indemnify the third party for the loss of the benefit. 
Says the Chief Justice: 

‘‘ In this case, the effect of the statutory enactments may be either to 
transfer immediately such property or contracts from the bankrupt to the 
assignee vesting the property in the bankrupt for an instant only or to give 
the assignee the beneficial interest and to make the bankrupt acquire pro- 
perty or contract for his benefit only inthe natwe of an agent. The cases 
accord with the latter construction of the statute and itis most consistent with 
convenience ; for otherwise there would be no protection for persons dealing 
with an uncertificated bankrupt. Not only would they acquire no title by pur- 
chases from him, but payments for such purchases and forall debts due to the 
uncertificated bankrupt would be invalidated. The legislature by several 
statutes have protected all such payments by and to, and all dealings and 
transactions with the hankrnupt bona fide made or entered into without notice 
of the bankruptcy before the fiat; but there 1s no such provision by the 
statute law to such payments, dealings and transactions after the fiat ; and 
the only way by which they can be rendered valid and great confusion, incon- 
venience, and hardship prevented is by adopting the latter construction and 
holding that the bankrupt acquires the property and the contracts for the 
assignees, who may whenever they please disaffrm his acts, but until they do 
so his acts are valid.” 

I have quoted the passage at length so that one may be 
able to consider its implications and see how far Cohen v. 


Mitchell1 develops the principle contained therein. 

The above passage may be reduced into the form of three 
propositions as follows :— 

1. Title vests in the trustee at the moment of the acquisi- 
tion; but it is the beneficial title; 

2. The bankrupt’s acts have to be regarded in the nature 
of the acts of an agent for his principal for the latter’s benefit; 

3. The trustee may whenever he pleases disaffirm the acts 
of the bankrupt and until he disafirms the acts are valid; 
and as a reason for the construction of the statute which 
would yield the above results in preference to the one which 
would treat the bankrupt as a mere trespasser, protection must 
be given to third parties dealing with the bankrupt after bank- 





1. (1890) 25 Q B D 262. 
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ruptcy, as similar protection is given to them in respect of 
transactions between the date of the presentation of the petition 
or the act ot bankruptcy as the case may be and the date of the 
adjudication. 

Compare the above with the rule in Cohen v. Mttchelli 
which also can be stated inthe form of a number of proposi- 
tions thus: 

1. Title does not vest in the trustee until he intervenes; 

2. Until such intervention the acts of a bankrupt are those 
of an owner exactly similar to those before the bankruptcy; 

3. The trustee cannot disaffrm retrospectively. This can 
have a meaning only where another bona fide purchaser for 
value had derived title from the trustee’s alienee. The very 
expression “ disafirm ” implies a prior completed act. The rule 
in question says that an act when once it is complete cannot be 
impeached by the trustee. 

As regards the reason, the actual protection given by the 
rule in Herbert v. Sayer? does not go as far as that given in 
cases of dealings before the date of adjudication while that 
given by the rule in Cohen v. MticheHl is wider in that it 
embraces also cases where the third party had knowledge of the 
bankrupicy, and even, of the absence of an order of discharge- 

The other case on which the rule in Cohen v. Mttchelll is 
based is Ex parte Dewhurst, In re Vaniohe’. The judgment in 
this case is a short one and lays down no general principles. 
The bankrupt had taken a lease and paid the rent in advance 
and the trustee sued for the rent paid. It was held that he 
could not recover Presumably the trustee repudiated the lease; 
for otherwise clearly he cannot approbate and reprobate. 
Assuming he repudiated the lease and the surrender of the 
lease was valueless, can he sue for the money as having once 
belonged to the bankrupt’s estate? This decision says that he 
cannot. Logically it would seem that he would be able to sue, 
unless on the ground that money is in its nature consumable 
and had been consumed. The decision itself would seem to 
rest on the fact that it was money that was the subject-matter 
of the litigation; at any rate no wider principle is stated. It 
may also be worthy of note that in decisions later than Cohen 


bn 
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v. Mitchell it was stated that the extension of the rule to 
realty was not warranted by the earlier decisions. 


Thus it would seem that the rule in Cohen v. Mttchelli— 
that the property does not vest in the trustee until he intervenes 
—is not warranted by the earlier decisions in all its implica- 
tions and in its entirety. But when once it is accepted, there 
seems no reason, in principle, in view of the clear language in 
which the rule is couched, to limit its application to personalty. 
Curiously enough when two years later, the rule in question 
came up for consideration in In re New Land Development 
Association and Gray’, Chitty, J., was emphatically of opinion 
that though the language is wide, the Judges in Cohen.v. 
Mtichelll never had in mind real estates. One is familiar with 
the process of restricting the operation of a rule stated ina 
case and couched in wide language with reference to the 
particular facts of the case; but can you so explain away the 
very basis of a decision, unless thereby say euphemistically—as 
is sometimes done—that the decision referred to is not sound 
law. But the very same Judge in a still later case in In re 
Clayton and Barclay’s Coniract8, would not extend the limita- 
tion of the rule to a chattel interest in land, although be 
admitted, that some at least (the counsel contended all) of the 
reasons that induced him to make an exception in favour of 
real estates, were equally applicable to leasehold interest. Indeed 
it would appear that Chitty, J., was of opinion that his decision 
in the previous case was wrong and would have wished that it 
had not been confirmed in appeal and created a binding prece- 
dent on him, and he had been left quite free again to apply the 
rule whose language was wide enough to include all property as 
he stated in this case. As Neville, J., put it in Offictal Receiver 
yv. Cooke4 one cannot understand why the language of the 
statement in Cohen v. Mitchelll should be interpreted differently 
in the case of real and personal property and is not satisfied 
with the reason of Chitty, J., in In re New Land Development 
Association and Gray? for the distinction and having established 
the distinction cannot understand how he held in In re Clayton 
and Barclays Contract8 that leaseholds came within the rule. 
It will be curious to notice that Neville, J., does establish the 
distinction for which be says in the above passage there is no 





1. (1890) 25 Q. B. D. 262. 2. (1892) 2 Ch. 138. 
3. (1895) 2 Ch. 212. 4, (1906) 2 Ch. 661. 
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warrant and excludes the equitable real estate from the opera- 
tion of the rule in Cohen v. Mtichelll. It is worthy of note 
however that Neville, J., is not satisfied with the state of the 
law. 


This distinction between realty and personalty for which 
there is no warrant even in England according to Neville, J., 
was adopted in Indta where the peculiarities of the English Law 
as to personalty and realty need not and perhaps should not be 
imported: vide Rowlandson v. Championa and Sriramulu Naidu 
v. Andalammals, which accepts its authority on the point. 
Alimahmad Abdul Hussein v. Vadilal Devchand4 however sees 
no.reason for the distinction and extends the rule to immovable 
property. 

Now the avowed object of circumventing the strict Ictter of 
the statute is to protect innocent third parties dealing with the 
insolvent. If so there would seem to be no reason for extending 
the protection to those that have notice of the bankruptcy, and 
much less to those that have the knowledge that the person that 
they are dealing with has not obtained his discharge. The 
analogous cases cited of those before the fiat restricts the 
protection to those who have no knowledge of the act of 
bankruptcy or the presentation of the petition. 


We may take the analogy of a person, apart from insol- 
vency, assigning his property not tn esse but tn futuro. Such an 
assignment has, after some struggle, obtained recognition in 
law. In order however to give protection to intervening 
purchasers (including in this term all lesser kind of dealing for 
value), it has been stated that the prior intcrest is an equitable 
interest which will not prevail as against a bona fide purchaser for 
value—bona fide implying want of knowledge of the prior assign- 
ment. No doubt under the Indian Law the distinction between 
legal and equitable estates is not quite valid and an agreement 
to convey does not create any interest in the property. Still 
the specific performance of a contract 10 sell cannot be enforc- 
ed against a subsequent purchaser for value without notice. If 
we apply the analogy to the case of the compulsory assignment 
in bankruptcy, we get the protection given by Cohen v. 
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1. (-890) 25 Q B. D. 262. ` 2. (1893) L L. R. 17 Mad 21 
3. (1906) I. L. R 30 Mad 145: 17 M. L. J. 14, 
4 (1919) I. L. R. 43 Bom. 890. 
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Mitchelli in its widest interpretation with this qualification that 
the third person should have no notice of the bankruptcy. 
‘There is no hardship in the matter either. The knowledge of 
the bankruptcy should put him on enquiry and there is no equity 
in favour of the person who would not make the enquiry. Even 
this is an extension in violation of the terms of the statute. 

In England the rule in Cohen v. Mtichelll was adopted in 
later cases, though an exception to the rule was recognised in 
respect of real estates—legal and equitable—-without reason 
-until the legislature in 1914 finally set its approval to the rule 
in its widest ambit including real estates also. 

In India in the Presidency towns the law in force at 
present is the Act of 1909. Naturally the provisions resemble 
the provisions of the statute then in force in England. Thus 
though the clear language of the later English statute of 1914 
was not available for the Indian legislature to model the 
terms on the terms of the rule in Cohen v. Mttchell\, 
the same rule can be evolved and in fact has been 
evolved. by decisions as was done in England prior to 
the statute. So far as the mofussil is concerned we have 
the Act of 1920, an enactment later than 1914, which how- 
ever repeats the old language. A legitimate inference 
that can be drawn therefrom is that the legislature being 
aware of that statute of 1914, did not think it fit to interfere 
-with the existing provisions. Is it the reason that it thought 
that the rule in Cohen v. Mitchelli is deducible from its terms 
and that there was no necessity to alter it? Oris it the reason 
that it thought that such a provision was not safe for the 
snofussil? Either alternative is somewhat difficult of accept- 
ance. For the first, if the legislature was aware of the English 
Bankruptcy Act of 1914, it must have been equally aware of 
the necessity for the clear expression in the terms of the statute 
of its object in view of the confusion created by the previous 
variety of the interpretation and the conflict of case-law. As 
regards the second there seems to be no valid reason for a 
difference between an adjudication in the mofussil and in the 
metropolis. The adjudication in the mofussil station may be 
based on the ground of residence while the place of business 
may be the Presidency town and the transactions may be 
equally at the mofussil and in the Presidency town. There 
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may be a difference inthe machinery between a mofussil and a 
metropolitan administration but there need be no difference on 
a matter of principle as the one now in question, based merely 
on the accident of the place of adjudication. 

On the wording of the provisions in both the Acts—Pro- 
vincial and Presidency—the interpretation to be applied must 
be the same, for the terms are identical almost. It is note- 
worthy—-despite what may be supposed to be the intention of 
the Indian Legislature, in confirming the strict interpretation 
of the expression .“‘ vest forthwith,” and from its abstention 
from adopting the language of the English Act of 1914 in its 
enactment of the Act V of 1920-—that the trend of decision 
under both the Acts has been to adopt the rule in Cohen v. 
Miichel, now embodied in England in the Act of 1914. A 
different note was struck in Ma Phaw v. Maung Ba Thaw’, 
that the word “ forthwith ” found in the Act of 1920 excluded 
the applicability of the rule in Cohen v. Mitchelll to cases 
coming underit. The earlier decisions which followed Cohen 
v. Mitchell! were distinguished on two grounds which appear 
to some extent mutually inconsistent, vts., (1) that the word- 
ing of S. 28 (4) was materially diferent from the word- 
ing of S. 7 of 11 and 12 Vict., Ch. 21, and (2) that the 
cases under the latter statute modified its words on grounds 
of conventence. ‘The second ground is fairly intelligible, while 
as has been shown above the first ground is untenable. The 
Court however added a suggestion for the amendment of the 
language on the lines of the English Bankruptcy Act of 1914. 
The -applicability of the rule in Cohen v. Mtichelll was not 
necessary for the decision of the case. For on the facts it 
was found that the transaction was neither bona fide nor for 
value. Further the transaction itself does not appear to be a 
dealing with an uncertificated bankrupt within the meaning of 
the rule in Cohen v. Miichelii, The transaction was a partition 
between the insolvent and his co-heirs with reference to pro- 
perty inherited by them, in which the insolvent was allotted a 
much less than his due share and this the Official Receiver 
questioned. Further with the greatest respect, the appeal 
appears to have been dismissed under O. 41, R. 11, Civil 
Procedure Code, perhaps not after such discussion as was- 
otherwise possible. 


1. (1890) 25 Q. B. D. 262. 2. (1926) I. L. R. 4 Rang. 125. 
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The very next year, however, in Oficial Assignee v. 
N. P. A. K. Cheityar Firmi the same Court preferred to 
follow the weight and unanimity of the decisions of the various 
High Courts in India and accepted the principle of Cohen v- 
Mitchells. Itis to be noted however that the learned Judges 
were inclined to think that the strict wording of the Act is 
against that principle; though somewhat inconsistently with 
that opinion, the earlier case of Ma Phaw v. Maung Ba 
Thaw’ was distinguished on the ground that the word “ forth- 
with” occurring in the mofussil enactment did not occur in the 
Presidency Act. 


In our High Court an opinion has been recently expressed 
that an authoritative consideration by a Full Bench of the 
applicability of the rule in Cohen v. Mitchell? to cases under the 
Indian Acts—especially under the Provincial Act—would be 
necessary in view of the decision of the Privy Council in Kala 
Chand Banerjee v. Jagannath Marwarts. 


This decision of the Privy Council is not one on the matter 
on hand. The exact point at issue there was the necessity of 
impleading the Official Receiver as party as owner of the equity 
of redemption in a suit by a mortgagee. The argument against 
stich a necessity was based on S. 16 (5) of the Act of 1907 
which preserved the rights of the secured creditors in spite of 
the insolvency. The Privy Council repelled this argument 
which had been accepted by the High Court. It is to be noted 
that the argument for either position is equally applicable in 
respect of pre-adjudication property of the insolvent. No 
doubt in this case the mortgagor having died during the 
pendency of the suit the property devolved on the son who had 
been adjudicated insolvent. Further is the case in question one 
of dealing with the property within the meaning of the rule in 
Cohen v. Mitchella? 


There is perhaps an understandable distinction between the 
case of a bankrupt as a plaintif representing the trustee for 
obtaining a benefit to the estate and one as a defendant where 
he is to be bound or to be foreclosed with reference to property. 
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The Privy Council no doubt at one place stresses on the 
word “ forthwith” but with reference to another matter and 
another argument. 

The consideration by the Full Bench of this question has 
not yet happened and the Legislature has not yet taken up the 
matter to place it beyond doubt in India. In the meantime it is 
believed that the requirements of the construction of the statutes 
and the equities in favour of innocent third parties would be 
met by treating the assignment by operation of law effected by 
the vesting order on a footing analogous to that by act of 
parties in regard to property t# futuro and giving protection to 
al! persons who have dealt with the insolvent for value but 
without notice of the bankruptcy. 

R. KRisHNASWAMI, 
Advocate, Madras. 





LEGAL DISABILITIES OF UNTOUCHABLE CLASSES. 


The following has been sent to us for publication by 
Mr. Jerome A. Saldanha, B.A., LL.B, Ex M.L. C., Manga- 
lore :— 

We are not concerned here with the social and religious 
disabilities of the several castes and classes in India called 
Untouchable or Depressed, but the legal disabilities which 
prevent them from the use of public places maintained 
out of public funds, and freedom of contract and movement. 
There is no definition of “ public ” in our Imperial Acts so far 
as can be traced. The Madras General Clauses Act lays 
down that the term “ public ” includes “ any class of the public 
or any community”. 

The Places of Public Resort Act (Mad. II of 1888) pro- 
vides for the inspection of places of public resort and enter- 
tainment and licensing of the same by competent authority, but 
it does not apply to places of public worship. It must be borne 
in mind that places of public worship, churches, temples, 
mosques and so on are not open to all the public but are con- 
fined to bodies of particular religion, sect or caste for whose 
use they are constructed or established and maintained. Thus 
churches exclusively meant for a particular sect of Christians 
exclusively are not open to other sects whose creed or rites 
differ essentially from those of the former. There are temples 
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which from ancient usage are confined to members of a parti- 
cular caste or castes, or community privileged to use them, from 
which others not so privileged may be excluded by injunction 
from Courts, Magistrates or the Police. We have the interest- 
ing case of Anandrav v. Shankar Dafil, in which the Chitpavan 
Brahmins sought to exclude a particular class of Brahmins 
(Palshes). Their suit was upheld on the ground that it was 
established by immemorial usage that the use of the temple had 
been confined to Chitpavan and some other privileged Brahmins 
to the exclusion of the defendants. 


The principle of this ruling though not the form of action 
was followed in the Parsi case of Rangoon in which a person 
not belonging strictly to the Parsi community by race and caste 
(though Zoroastrian in religion) was held not entitled to the 
use of the Parsi temple in Rangoon, Saklat v. Bellas, which 
relied upon the famous Bombay Parsi case Sir Dinshaw Afanekjt 
Petit v. Str Jamsetyt Jijibhai?. 

The Madras Courts also have had to decide on rights of 
lower castes to temple entry. In upholding the claim of a 
certain class of Brahmins to enter the inner precincts of a temple 
in Venkatachalapatin v. Subbarayudut the Judges quoted 
without dissent the following observations of the Court of the 
first instance :— 


“A temple of course is intended for all castes, but there are restrictions 
on entry. Pariahs cannot go into the court of the temple even. Sudras and 
Banyas cannot go into the hall of the temple. Brahmins can go into the holy 
of holies.” 


Reference here may be made to Dewan of Travancore v. 
Vakt Jerajis’ in which it was held that a Bhatia though a 
foreigner was entitled to worship from the hall of the famous 
temple Ambalapuzha in Travancore. In Gopala v. Dharma- 
karta Subranianya Atyaré the right of Illawayar caste (Sudra) 
in Tinnevelly to worship in the Wahamandapam (or the outer 
big hall next to the central half hall which is next to the holy 
of holies—garbagriham) was upheld. 


The Madras High Court has had to consider also the claim 
of the once backward castes like the Shanars or Nadars rising 
in status by taking to more respectful or respected occupations— 


1. (1883) LL.R 7 Bom. 323. 
L L. R 3 R 582: 49 M. L. J. 821 (P. C). 
3. (1908) LL.R. 33 B. 509. 4. (1890) LL.R. 13 Mad. 293. 
5, 14T. L. R. 56. 6. (1914) 18 M. L. R. 410. 
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agriculture, trade or money-lending, to entry into Hindu temples 
reserved to higher castes, including even Sudras like Vellalas 
and Marawars, but denied to non-caste people and untouchables. 
This claim on the part of Nadars was rejected by the High 
Court of Madras in a case of the Madura District, in which 
caste orthodoxy was once stuck to with great tenacity. This 
decision upheld by the Privy Council, even after the original 
plaintif—the hereditary trustee—had given in at the last 
moment, to save the consequence of which the High Court re- 
inforced the cause of the orthodox worshippers by adding some 
of them as plaintiffs. Sankaralinga Nadan v. Rajeswara 
Dorat. 

The claim of the same community to the use of a pypblic 
well in a village in the same district was rejected by the Madras 
High Court in Martappa Goundan v. Vaithilinga Mudaliar® 
while the claim as to the use of the public tank close by was 
allowed as less liable to pollution and more capable of removal 
of pollution nearly like a river. The following remarks of 
Justice Sadasiva Aiyar, a social and religious reformer, in 
delivering his judgment, are pertinent as applying the awaken- 
ing of the public conscience in the country: 


“ While the function of courts no doubt 18 to ascertain, compare, explain 
and ratify the statutory, customary and common laws, and not to create laws, 
Courts could not be deprived of the power of moving slowly with the better 
sense of the community, which 13 changing its custom for the better.” 


So far as Hindu converts to Christianity maintaining with 
some vigour the Hindu caste system socially are concerned, 
the Madras High Court has rejected the claim of superior 
castes to relegate lower castes to particular portions of a church 
even by agreement against the wishes of the ecclesiastical 
authorities (Kattalas M. Pillai v. Bishop of Trichino poly). But 
the custom of allocation of. particular parts of churches 
according to castes still persists in several churches in South 
India. 





LEGISLATION AS TO PUBLIC PLACES BEING 
OPEN TO ALL CLASSES. 


A Bill was brought by Mr. Veerian which passed into 
Madras Act I of 1927 amending the Madras Local Boards Act, 
1920. 
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After S. 157 add as below— 


“DS7A. All roads vested in or maintained by Local 
Boards shall be open to persons of whatever caste or creed.” 


In S. 167 after the words “ Public markets” add— 


“and such markets shall be open to persons of whatever 
caste or creed.” 


This amending Act further makes obstruction of the use 
of public roads and markets punishable with a fine of Rs. 100. 


Amore comprehensive Bill was*brought by the writer 
to amend the District Municipalities Act, 1920, which was 
enacted into Madras Act XVI of 1929 under which Ss. 180-A 
and 227-A were inserted and S. 259 was amended. 


They provide that all streets vested in or to be vested in or 
maintained by a Municipal Council shall be open to persons of 
whatever creed or caste, that all wells, tanks and reservoirs 
(not- private property), when maintained by the Municipal 
Council, shall be open for use and enjoyment to persons of 
whatever creed or caste, and that all markets constructed, 
repaired or maintained out of Municipal funds (therefore 
deemed to be public markets) shall be open to persons of what- 
ever caste or creed. Obstruction thereto is rendered penal and 
liable to a fine of Rs. 100. 


The importance of these provisions lies not so much in 
the declaration of the rights of all castes or creeds to the use 
of public roads, wells, markets, which is common law of the 
country, but in converting roads, wells and markets maintained 
out of Municipal funds into public ones and making obstruc- 
tion to the use of them punishable. It may be mentioned by 
the way that all public roads and streets vested in any local 
authority, it is declared in Land Encroachment Act (Madras 
Act Ill of 1905), for the purposes of that Act, are deemed to be 
property of Government. 


The need for some stringent legislation like the Amending 
Acts mentioned was felt keenly from the existence of various 
restrictions on the freedom of movement from place to place 
even along public streets and on the use of public markets and 
wells especially in Malabar, in which district Mahatma Gandhi 
has discovered such a thing as invisibility besides untouchabi- 
lity as a disability of the depressed classes. 
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The common law as to the use of public streets was pro- 
pounded by the Privy Council in Sadagopa Chartar v. Rama 
Raol affirming the Madras High Court’s decision in Sadagopa- 
chartar v. Rama Rao? that all streets in a ryotwari village 
are public streets vested in Local Boards and that all members 
of the public have equal rights in them in a lawful manner. 
The following quotation from the judgment of the Madras 
High Court appealed against in the case is pertinent here :— 


“ We do not think thet the custom which the plaintiffs plead is a reason- 
able one or such as Courts should recognise any more than the Courts would 
recognise the practice widely prevalent in Malabar by which men of the 
Cheruman caste are obliged to leave the public road if they meet of the Nair 
caste on it.” 


This ruling was followed in Baslingappa v. Dharmappa8, 
Dundappa v. Secretary of States and Mannada Mudalt v. 
Nalaya Goundans, 


Slavery in the shape of serfdom of the labouring classes 
survives in several places in India, especially in Malabar and 
South Kanara, which the Workmen’s Breach of Contract Act, 
Madras Planters’ Labour Act, Assam Planters’ Labour Act and 
other such labour legislation sought to extend to coffee, tea and 
rubber plantations. But happily the first has been repealed by 
the Legislative Assembly, the second has been repealed as a 
result of the writer’s Bill to amend it so far as the penal provi- 
sions were concerned, and the other labour legislation has been 
amended or ended so as to remove every vestige restrictions 
on the freedom of contract. Further, if all the recommenda- 
tions of the Royal (Whitley) Labour Commission are carried 
out, the conditions of workmen and labourers largely recruited 
from the depressed classes will be free from several oppressing 
features. 


Further, the amendment of legislation of Local Boards and 
Municipal Acts referred to above ought to be supplemented by 
more comprehensive provisions for removing several other 
disabilities that depressed classes still suffer especially in 
villages. 

J. A. SALDANHA, B.A., LL.B., 
Ex M. L. C., Mangalore. 


1, (1907) L. R. 34 LA. 93: L L. R 30 Mad. 185: 17 M. L. J. 240 (P. C), 
2. (1902) LL.R. 26 M. 376. 3. (1910) I. L. R 34 Bom. 571. 
4. (1916) 18 Bom. L. R. 460. 
5, (1909) LL.R. 32 M. 527: 19 M. L. J. 467. 
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SUMMARY OF ENGLISH AND PRIVY COUNCIL CASES. 


Banco De PorTUGaL v. WaTERLow & Sons, Lro., (1932) 
A. C. 452: 101 L. J. K. B. 417. 


Dainages—Breach of a term of contract—Contraci for print- 
ing and supply of Bank notes—Term of contract not to print notes 
except on bank's express authority—Printing of large number of 
notes without bank's consent or knowledge—Circulation of such 
notes—Loss to the bank—Measure of damages. 


In 1922 the Banco de Portugal entered into a contract with the 
W. Company (defendants) for the printing and supply of Portu- 
guese bank notes. The Bank had an exclusive licence for the issue 
of bank notes as legal tender in Portugal and the currency was 
inconvertible. According to the contract, W. Company supplied to 
the Bank 6,00,000 notes of a face value of 500 escudos and the 
Company had also agreed with the Bank uot to print notes from the 
plates in their possession without authority or knowledge of the 
Bank. But 5,80,000 notes of 300 escudos were unlawfully printed 
at the company with the help of the original plates or impression of 
it and put into circulation by a group of criminals. They were 
very much like the genuine ones and could not be distinguished 
easily. As soon as the Bank saw the forgery, they resolved to 
withdraw from circulation the notes of 500 escudos made from 
that plate and exchange them for others of the same or other deno- 
mination at their Bank and on December 7 issued a notice that all 
500 escudo notes be exchanged by December 26. As a result, the 
forged notes also were received by the Bank and paid for during 
that period The Bank thereupon brought a suit against W. Co., 
for damages for breach of contract, negligence or conversion and 
clairned as damages the face value of the unauthorised notes paid 
by them, It was contended for the defence that the loss if any was 
caused solely by the Bank’s own voluntary act in withdrawing them 
from circulation and exchanging them for other notes, and that in 
any event the damages were only the cost of printing the new issue 
of notes and not the amounts which the Bank chose to give in 
exchange for the forged otes. 


Held, that the defendants, W. Co., were liable for the loss sus- 
tained by the plaintiffs by the reissue between the 7th and 26th 
December, and that the loss arose naturally in the usual course of 
things as a result of the breach. The withdrawal of the whole 
issue was a reasonable and indeed the only practicable step for the 
Bank to take in order to remedy the situation which had arisen and 
niaintain its credit. 


X 
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As regards the quantum of damages, held by a majority 
Viscount Sankey L.C, Lord Atkin and Lord Macmillan (Lord 
‘Warrington of Clyffe and Lord Russell of Killowen dissenting), 
that the proper measure of damages was the face value of the notes 
exchanged by the Bank for the unauthorised notes and the cosi of 
printing them. The position is “ that the Bank by issuing its pro- 
mise to pay a fixed sum issues a bit of its credit to that amount, like 
the trader, it is bound to pay the face value in currency; like the 
trader, it is liable on default to judgment for the face value exigible 
out of its assets: and like the trader, if it is compelled by the wrong 
of another to incur that liability, its damages are measured by the 
liability it has incurred.” This liability is in no way affected by the 
question of convertibility. 





WILKINS v. LEIGHTON, (1932) 2 Ch. 106. 


Damages—Nutsance—House on a natural steep slope wrth a 
retaining wall—Adjoining land built on—Collapse of retaining wall 
by pressure of the new howse—Liability of the owner of the new 
house. 


About the year 1882 a house 4. H. was built on a natural slope. 
When it was being built the site of the house and garden was 
levelled to a considerable extent. In order to prevent weathering, a 
retaining wall 70 feet long by 13 feet high was built by the owner 
of 4.H. In 1925 the owner of the adjoining site built a house on 
it B. E. In 1931 a part of the retaining wall fell and it was found 
that it fell owing to the additional pressure thrust on it caused by the 
weight of the house B. E., though its stability may have been 
affected also by the effect of the south-westerly gales. It was found 
that if the foundations of B. E. had been carried down to a level 
with the garden of A. H., no additional strain would have been 
imposed on the wall. In an action by A. H. against B. E. fora 
mandatory injunction to restore the wall and for damages for 
nuisance, 

Held, that the action failed. Rylands v. Fletcher, L. R 3 H. L. 
320 has never been applied to anything brought on land in its 
normal use. There has been only a normal user of the land here, 
namely building. : 

St Annes Well Brewery Co. v. Roberts, 140 L. T. 1, iollowed. 


To make the occupier liable for nuisance, the plaintif must 
prove that he had knowledge of the existence of the nuisance and 
as there was no evidence to show that the defendant knew of the 
existence of any nuisance or was guilty of any negligence, the 
action failed even on that ground. 
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GeneraL Mepicat Council v. Warine, (1932) 2 Ch. 115. 

Dentists Act, 1921—Constilution of Dental Board—Qualifica- 
tion of members thereof—Nominee of General Medical Councu— 
Also a member of Branch Council—If ceases also to be member of 
Dental Board, though before normal expiry of term. 

H became a member of the Dental Board as one of the thrce 
members appointed by the General Council of Medical Education, 
etc., in 1929, his qualification being that he was a member of the 
Branch Council for England of the General Medical Council. In 
1932, H ceased to be a member of the Branch Council and but for 
it, he would have been member of the Board till 1934. The ques- 
tion arose if his appointment to the Board terminated by reason of 
his ceasing to be a member of the Branch Council. 

Held, that though therc is no express provision in the act to the 
effect that the loss of the particular qualification for appointment 
should disqualify a member from continuing to hold office, yet from 
the careful manner in which provision is made tor the constitution 
ot the Board insisting on a qualification as a condition precedent to 
election, it is reasonable to hold that such qualification should 
continue to be held during the period of office. 





In re BurForD. BurForD v. CLIFFORD, (1932) 2 Ch. 122: 
101 L. J, Ch. 321. 


Practice—R. S. C., O. XVI-A, R. (1) cls. (b) and (c)—Third 
party notice—Trust fund lost by adminisirators and their solicilors 
—Claim by beneficiaries against both of them—Third party notice 
by administraiors to their solicitors—If and when issuable. 

W.B.and G. B., the administrators with the will annexed em- 
ployed C as solicitors with regard to the administration of the estate 
of the testator. The beneficiaries under the will brought an action 
against the administrators W. B. and G. B. and the solicitors C for 
recovery of a sum of 1878. lost to the estate during the manage- 
ment. It was alleged that the administrators handed to the 
solicitor a number of cheques signed in blank on behalf of the estate, 
that the solicitor in breach of trust filledin one of the cheques with 
the name of A. W. Co., as payees, that 4. W. Co., were a firm of 
stock brokers whom C instructed to purchase 1800/. 5% War Loan 
for the estate, that 4. W. Co., received payment of the cheque but 
were then in insolvent circumstances and never in fact delivered 
the War Loan bonds. The claim was that in so dealing with 18783., 
the defendants C were guilty of a gross breach of trust. The 
defendants admitted the issue of the blank cheques but threw the 
blame one on the other for negligence and breach of trust. The 
defendants W. B. and G. B. thereupon served the defendants C with 
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a third party notice under R. S. C., O. XVI, R. 12 claiming (1) to be 
indemnified against the plaintiff's claim or contribution and (2) for 
a declaration that the said sum of 18787. was lost owing to C’s negli- 
gence and breach of fiduciary duty as solicitors for the administrators, 
Bennet J., held that two conditions should be satished under R. 12 
before the third party notice can be given: (1) that the defendant 
serving the notice has to satisfy the Court that the relief or remedy 
which he claims relates to the original subject-matter of the action 
and (2) that it must be substantially the same as some relief or 
remedy claimed by the plaintiff. But while plaintiffs claim restora- 
tion to the estate of the sum, the defendants W. B. and G. B. claim 
damages to compensate them for it, which are different reliefs. 


Held, by the Court of Appeal reversing Bennet J , that the 
notice was proper. What is meant by ‘substantially the same’ is 
that it must be the same in substance though not in form, because 
it is impossible that the issues betwecn the defendants inler se 
should ever be the same in form as between the plaintiffs and 
defendants. What is meant by the rule is that if the claim made 
by a defendant against his co-defendant is connected with the claim 
which the plaintiff makes against both detendants, and is one which 
in the event of the plaintiff being successful will determine which 
of the two defendants ought to bear the ultimate loss, it is one mm 
which the claim made by the defendant against his co-defendant is 
substantially the same as that made by the plaintiff against both the 
defendants within the meaning of the rule. 





In re Recxitr. RECKITT v. RECKITT, (1932) 2 Ch. 144. 


Willi—Construction— Direction to pay an annuily free of 
tncome-tax—If free of sur-iax also. 

By his willa testator after giving certain specific and pecuniary 
bequests provided by clause 12 as follows:—‘‘ I bequeath to my 
trustees the sum of 2,00,000/. upon trust to invest the same in any of 
the investments hereinafter authorised and to hold the said invest- 
ments upon trust thereout to pay my wife during her life the annual 
sum of 5000/. free of income-tax.”’ 

Held, that sur-tax or supcr-tax 1s, in spite of some features 
differentiating ıt from income-tax, in essence an additional duty of 
income-tax within the incomc-tax statutes and therefore the free- 
dom prescribed in cl. (12) includes freedom from super-tax as well 
as income-tax. - 

Michelham’s case, 15 Tax Cases 737, followed. 


In re Bates, (1925) Ch. 157 distinguished as a special case on 
the words in the will in that case. 
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In re Crosse, (1920) 1 Ch. 240 and In re Dorat, (1920) W. N. 
262. 





Powszecany BaNK ZwiazKowy W Porsce v. Paros, 
(1932) 2K. B. 353. 

Practice—O. XIV, R. 6, Rules of Supreme Court,” 1883—S uit 
ona promissory note by an tndorsee against the maker—Fraudulent 
indorsement contrary to the promise to the maker—Leave to defend 
conditional on payment—V didity of. 

A suit was brought on a promissory note by the plaintif as 
indorsee from K the payee against the maker. The defence was 
that the note was given to K upon the terms thai he should negoti- 
ate the note only with his own bank and not otherwise but that K in 
breach of the condition fraudulently indorsed it to the plaintif. The 
plaintiff filedan affidavit that he isa holder in due course of the 
bill having taken the said note in good faith and for valuc from 
the said K. 

Held, that when a defendant presenls a prima facie case of 
fraud in the plaintiff, the Court ought to act on that and give him 
leave to defend without imposing the condition that he should pay 
money into Court. The mere statement in the plaintiff’s affidavit 
that he took the note in good faith and for value is not enough to 
decide that issue in his favour. In proceedings under O. XIV, 
what the Court has to ascertain is whether there is a triable issue. 
If there is, no matter how strongly the Court may anticipate that it 
will be decided in plaintiff’s favour, it must order a trial. 

Kodak, Ltd. v. Alpha Film Corporation, (1930) 2 K. B. 340 
distinguished. 





BAILEY v. MARCHIONESS CURZON OF KEDLESTON; AND SAME 
v. Duccan, (1932) 2 K. B. 392. 

Practice and procedure—Suit on contract unth mother to act 
as her son's ‘bear leader'—Breach of contract—Suit against son 
for indemnity in respect of liabilities incurred for him—Consolida- 
tion of the two suits—Rules of the Supreme Court, O. XLIX, R. 8. 

Two suits were brought by the plaintiff, one against the mother 
and the other against her son by a former marriage. The plaintiff 
acted as a companion to the son to exercise a general supervision 
over him and manage his affairs in consideration of a salary of 21. 
2s.a day and travelling allowance. The mother dismissed him 
from service and these actions were brought for damages for 
breach of the contract and wrongful dismissal against the 
mother and for indemnity for liabilities incurred and disburse- 
ments made by him on the son’s behalf agamst the son. The plain- 
tiff applied to consolidate the suits. 
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Held, that Lee v. Arthur, 100 L.T. 61, is no longer good law. 
Since then much greater latitude is allowed in making these orders, 
with the object of avoiding multiplicity of actions, and where 
various interests in one common subject-matter are involved, all the 
persons concerned, within reasonable limits, may now be joined as 
parties, so that the Courl may adjudicate upon their various rights 
and interests. 

Horwood v Statesman Publishing Co., 141 L. T. 54, followed. 
Passage in Annual Practice, 1932, p. 875 following Lee v. Arthur, 
not approved. 


——————— 


Rex v. Darry Heratp. Ex parte THE BrsHop oF Norwicu, 
(1932) 2 K.B, 402. 


Contempt of Court—Jurtsdiction of King’s Bench Division to 
issue writ of attachment—Complatnt to Consistory Court—Publica- 
tion calculated to prejudice the fair hearing of the complasnt. 

The King’s Bench Division has inherent jurisdiction to correct 
an inferior Court and so also in proper circumstances to protect an 
inferior Court, This inherent jurisdiction over the Consistory 
Court remains untouched by the Ecclesiastical Courts Act, 1813 
and the Ecclesiastical Courts (Contempt) Act, 1832. The King’s 
Bench Division has therefore jurisdiction to issue a writ of atiach- 
ment for contempt of the Consistory Court against the person pub- 
lishing a statement tending to prejudice the fair trial of any legal 
issue or to interfere with the admission of justice by it. kKèes v. 
Datly Mav. Ex parte Farnsworth, (1921) 2 K.B. 733; Ricketts 
v. Bodenham, 4 A. & E. 433; and Burder v. Veley, 12 A & E. 233 
relied on. 





Payne v. ALLCOCK, (1932) 2 K.B. 413. 

Revenue—Finance Acts 1920, 1922, 1926, and 1925—Motor 
Car—Private car—License taken out as private car—Used also for 
conveyance of goods—Car not adapted for such purpose—tIf liable 
to duty as for a car conveying goods. 

The appellant had taken out a license for a Singer Motor Car 
and paid the duty chargeable thereon on the basis of horse-power. 
The car was a private saloon and not adapted specially for use for 
the conveyance of goods. If charged as for a car adapted to con- 
vey goods, it was liable io a greater duty. The appellant in the 
course of his {rade carried goods by his car occasionally. 

Held, by Lord Hewart C.J. and Avory J., Macnaghten J., dis- 
senting, that the user was wrongful. To be subject to higher duty it 
is enough if it should be used for the conveyance of goods, It is not 
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further necessary that it should be constructed or adapted for such 
use io fall under S. 14 of the Finance Act, 1922. 


The Finance Act, 1922, S. 14 provides :— 


Sub-Section (1): “ Where a licence has been taken out fora 
mechanically-propelled vehicle at any rate under the Second Sche- 
dule to the Finance Act, 1920 and the vehicle is at any time while 
such licence is in force used in an altered condition or ina manner 
or for a purpose which brings it within, or which if it was used 
solely in that condition or in that manner or for that purpose 
would bring it within, a class or description of vehicle to whicha 
higher rate of duty 1s applicable under the said schedule, duty at 
such higher rate shall become chargeable in respect of the licence 
for the vehicle.” 


Sub-Section (2): ‘ Where a licence has been taken out fora 
mechanically-propelled vehicle, and by virtue of such user as afore- 
said, a highe: rate of duty becomes chargeable, and duty at the 
higher rate was not paid before the vechicle was so used, the per- 
son so using the vehicle shall be liable toa penalty of an amount 
equal to three times the difference between the duty actually paid 
on the licence and the amount of duty at such higher rate or twenty 
pounds, whichever amount is the greater ” 





McCaLL BroTHers, Limitep v. HarGcreaves, (1932) 2K. B. 
423. 


Bul of Exchange—Bul drawn to order of drawer—Accepted 
by Company—tIndorsement by third party as securtty—Intention to 
make the third party lable—Subsequent indorsement by drawer 
but put beneath the third party s—Suit by drawer as indorser on 
the note—Statute of Frauds, 1677, S. d and Buls of Exchange Act, 
1862, S. 20. 


The plaintiffs, who were cloth manufacturers, were owed a 
large sum of moncy by W. Co., for cloth supplied and so refused to 
deliver further cloth unless the account was secured and provision 
for payment of future deliveries made. It was agreed that bills 
should be drawn on and accepted by the W. Co., and they should be 
indorsed by the defendant without recourse against the plaintiffs as 
drawers. It was orally agreed that the defendant was to make 
himself responsible on the bills. Bills were drawn on the W. Co , 
and accepted by them. The defendant signed on the back of the 
bills and the plaintiffs subsequently indorsed them, writing their 
name underneath and not above that of the defendant. In an action 
on the bills, f 
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Held, that under S. 20 of the Bills of Exchange Act, 1882, the 
drawers have authority to complete the bills by adding their indorse- 
ment and it does not matter whether the drawer’s indorsement is 
written above that of the defendant, or as here below. 

McDonald (Gerald) & Co. v Nash & Co., (1924) A. C. 625 
and National Sales Corporation, Ltd. v. Bernardi, (1931) 2 K.B 
188 followed Shaw & Co. v. Holland, (1913) 2 K. B. 15 must be 
deemed to be overruled by McDonala’s case, 

Though in one sense the agreement is one of a guarantee for 
the acceptor, the true effect of the agreement by the defendant is 
that he undertakes all the liabilities of an indorser and agrees that 
he will not have recourse against the drawer who is also the holder, 
The Statute of Frauds was not therefore an answer to a claim on 
the bill. 

Steele v. M‘Kinlay, 5 A. C. 754 followed. 

Singer v. Elliot, 4 Times L. R. 524 doubted and distinguished. 


Jenkins & Sons v. Coomber, (1898) 2 Q. B. 168 distinguished 
as a case of an action on the verbal agreement and not on the bill. 





- [n re DicBy AND Penny, (1932) 2 K. B. 491. 


Landlord and tenant—Agricultural Holdings Act—Notice to 
quit—Reasons not specifically given but stating as “ in accordance 
with S.12, sub-Sec. (1)”—If valid. 

The Agricultural Holdings Act, 1923, provides that whena 
landlord turns out a tenant by a notice to quit, he must pay him 
compensation for disturbance, unless he sets out in the notice to quit 
that it is for any of the six reasons set out in S. 12, sub-Sec. (1) of 
the Act. The landlord gave a notice to quit which did not enumerate 
the reasons but merely said “In accordance with S. 12, sub-Sec. (1) 
(a) and (b) of the Agricultural Holdings Act, 1923, we... -give you 
notice to quit ....” The tenant quitted the holding but claimed 
compensation for disturbance. 

Held, that there is nothing unreasonable in supposing that the 
tenant was acquainted with the terms of the statute under which he 
held his farm, that as the notice said it was in accordance with 
S. 12, it was enough and it is not necessary that the reasons should 
be more definitely given. The claim to compensation therefore 
failed. 





PLACE v. SEARLE, (1932) 2 K. B. 497. 


Husband and usfe—Enticement of wife by a stranger— 
Liability to damages. 
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In an action for damages by a husband alleging that the defen- 
dant had, without justification, persuaded his wife to leave him. 


Held, by McCardie, J., that in view of the recognition of 
_freedom of movement in women by modern legislation and modern 
decisions, Winsmore v. Greenbank, (1745) Willes 577 is no longer 
good law. The action cannot be rested on the same footing as that 
which lies for knowingly procuring a breach of contract, because no 
action will lic by husband against the wife for failure to discharge 
her domestic duties or by the wife against the husband for failure 
to full his duties as husband. 


Heid, by the Court of Appeal (reversing McCardie, J.) that at 
the present day a husband has a right to the consortium of his wife 
and the wife to the consortium of her husband, and that each has a 
‘cause of action against a third party who, without justification, 
destroys that consortium. The methods of enforcing the right to 
consortium has materially weakened in the modern law but there 
are still means of enforcing the right. A person who procures, 
entices or persuades a wife to-violate her duty to reside and consort 
with her husband commits a wrong towards the husband for w hich 
he is entitled to recover damages, unless the person who procured, 
enticed or persuaded her acted from ‘ principles of humanity’. 


Sanderson v. Hudson, Times Newspaper, January 29, 1923, not 
approved, Winsmore v. Greenbank, (1745) Willes 577 yet good law. 





TEMPERANCE Loan Founp, Limirep v. Ross, (1932) 2 K. B. 
522. ; 

Money-lenders’ Act, S. 6—Money-lender—Memorandum of 
renewal of loan—Surety for the repayment thereof —Omission of 
memorandum to comply with the requirements of the Act—In- 
validity of the memorandum—Unenforceabiliiy against debtor— 
Surety if released. 


R and C executed a joint and several promissory note on July 
30, 1929, in renewal of a loan of January 30, 1929, which was to be 
repaid by the renewed date but was not. Along with the pro-note, 
a memorandum of the contract between the money-lender and the 
borrower was reduced to writing but it did not comply with the 
Money-lenders’ Act in that it did not clearly show when the loan 
‘was made. It was held by the Court that the Court had no power 
to amend the memorandum, that the omission was a material omis- 
-sion and not merely a clerical error and vitiated the transaction and 
was therefore unenforceable against the debtor. 


Held, that as the memorandum was bad as against the borrower, 
it was bad against the surety also. If it be held otherwise, the result 
Y 
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will be that the statute gives a defence to the borrower who has no 
merits, and who has had the money, but refuses a similar defence 
to a person who signs merely as guarantor and who has not had 
the money. | 

WINNIPEG Evectric Go. v. Jacop Grrr, P.C A. No. 13 of 
1932, dated 27th July, 1932. 


(Manitoba) Motor Vehicles Act, S. 62—Burden of proof— 
Points to be proved by plaintsff—Plea of no negligence—Proof 
of—Evidence evenly balanced—Effeci of. 

Apart from S. 62, a plaintiff claiming damages for personal 
injury in a running down case would have to prove that he was in- 
jured, that his injury was dueto the defendant’s fault and the fact 
and extent of his loss and damage ; hence unless he succeeds in 
establishing all these matters he must fail. In virtue however of 
the statute he need only establish the first and the third elements, 
1.¢., that he was injured by the defendant and the extent of his 
damages. If he establishes those two matters, the onus is removed 
from him and it is then for the defendant to establish to the rea- 
sonable satisfaction of the jury, that the loss, damage or ifjury did 
not arise through the negligence or improper conduct of himself or 
his servants. This the defendant may do in various ways, as for 
instance, by satisfactory proof of a latent defect, or by proof that 
the plaintiff was the author of his own injury, or by proof that 
the circumstances were such that neither party was to blame be- 
cause neither party could avoid the other. But the onus which the 
section places on the defendant is hot in law a shifting or transitory 
onus. It remains on the defendant until the very end of the case 
when the question must be determined whether or not the defen- 
dant has sufficiently shown that he-did notin fact cause the accident 
by his negligence. If on the whole of the evidence, the defendant 
establishes this to the satisfaction of the jury, he will be entitled to 
judgment ; if however the issue is left in doubt or the evidence is 
balanced, even then the defendant will be held liable in virtue of the 
statutory onus, whereas in that event but for the statute the plain- 
tiff would fail, because but for the statute the onus would be on 
him.  forttortthe defendant will be held liable, if the evidence 
actually establishes his negligence. (Lord Wright). 





JOTTINGS AND CUTTINGS. 


S peedometers —Magistrates throughout the country—and in the 
Metropolis—who have to deal with the excess of speed limits, are 
continually. faced with the excuse that the defendant had no 
“ speedometer ” and' did not know how fasthe was going. Quite 
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lately it appeared that the Post Office vans—or some of them—are 
lacking in this useful article of equipment, and some strong words 
were said about the Postmaster-General and his duty to supply them. 
There may be such a duty if we look at the matter from the moral 
—or shall we say social—point of view: but at present there is no 
law that any vehicle at all shall carry a speedometer. When we get 
to the year 1933 the Minister of Transport’s requirement that 
public service vehicles shall have speedometers will come into opera- 
tion ; and it is indeed strange that he should not have thought of 
requiring them until April of the present year. In view of what 
the magistrates so often say, we think it would be wise for the 
Minister to order them for all vehicles which are still confined to a 
certain speed limit. Though the excuse so often offered is no good 
in law, it does elicit sympathy—perhaps in cases where that 
sympathy is not deserved.—L. J., 1932, p. 204. 





Lawyers in Parhament—Vacation ends with the lawyers ir 
Parlament very much as they were at the beginning. The ship of 
Government is, perhaps, less National than it was, but it shows no 
immediate signs of foundering or distress. Some young lawyers, 
disliking the fag or the direction of the voyage, have resigned their 
commissions and set out with Sir Herbert Samuel for what they 
believe to be a better destination Sir John Simon, however, 
remains; to the relief of those silks who would suffer if Sir John 
returned once more to the Bar and to that pre-eminence at the Bar 
which he alone appears to be able to resume at will. Despite the 
criticisms of those who did not like the legality of the German note 
—ascribed by popular opinion to his pen—he continues with 
unabated confidence on the quarter-deck and will never desert 
Mr. Micawber. 


Lord Hailsham, Sir John’s former and most formidable oppo- 
nent at the Bar, appears to have greatly enhanced his reputation in 
Canada, not only at the Ottawa Conference, but particularly at the 
meeting of the Canadian Bar Association at Calgary. Nor did he 
hesitate to unbend in recreation hours. Although he was well and 
truly beaten in a cow-milking competition by a French Canadian 
lawyer and another transatlantic competitor, he is said to have 
completed the course without faltering and to have come ina good 
and sporting third.—JL, J., 1932, p. 218. 





Changing Law and Irish Precedents —Events continue to pro- 
vide the British Commonwealth of Nations with startling precedents, 
and there is no knowing where they will end. The resignation of 
Mr. McNeill is the latest constitutional phenomenon ; and one won- 
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ders whether, in the queer development of our Constitution, it will 
become normal for a new Governor-General, or even a new King, 
to appear with every change of Government. One thing is certain. 
Constitutional law, the doctrine of Sovereignty as taught by Austin 
and explained by Dicey, is no longer adequate even as a theory with 
exceptions. The whole textbook will have to be re-written; but the 
learned author would do well to wait for further developments 
before committing himself to the new exposition. 

Theoretically and technically, the passing of Mr. McNeill is in 
accordance with orthodox constitutional practice. For Mr. de 
Valera and the members of his Government are His Majesty's 
Ministers in the Irish Free State; and in accepting the resignation 
of Mr. McNeill, the King has acted in accordance with the advice 
of the Ministers aforesaid. So far, well. But suppose the Minis- 
ters advise His Majesty not to appoint any successor?—L. J., 1932, 
p. 221. 





Lord Sankey on New Lawyers—Lord Sankey was not unaware 
of the changes in common and constitutional law now proceeding so 
obviously before our eyes when, at Cambridge, he made reference 
to Maitland and Kenny, and observed that in a country where 
everybody 1s presumed to know the law it would not be a bad thing 
if those who were called upon to guide the destinies of the Empire 
should receive some elementary instruction in the law. But will 
that suffice? 

According to the Lord Chancellor, “ we are now on the thresh- 
old of an epoch of profound legal transformation. Our educa- 
tional methods have to breeda race of lawyers able to utilise the 
spirit of law reform for the highest uses. They have to teach 
the importance at once of stability and change. Todo so they 
must know not only how to grasp the philosophic content of legal 
decisions. We must turn out lawyers with a courage to criticise what 
is accepted, to construct what is necessary for new situations, new 
developments, and new duties both at home and abroad.” 

I wonder if amongst the “lawyers and teachers of the law ” 
who bear the “ burden of responsibility for the future happiness of 
England and the Empire,” the Lord Chancellor included the Judges ? 
Tf so, McCardie, J., is justified by the highest judicial personage for 
many utterances for which he has been so harshly criticised.—L. J., 


1932, p. 221. 





A Question of Sanciwary.—An unusual interruption of the 
Sunday morning service at St. Martin’s-in-the-Fields Church recent- 
ly has been the subject-matter of certain newspaper comment. The 
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facts were that a detective followed into church a man suspected of 
theft, and during tbe collection passed the plate to the suspect, who 
(it was alleged) promptly extracted half-a-crown in skilful manner 
from the plate. He was immediately arrested and charged with 
theft, but Mr. Graham Campbell (Bow Street) dismissed the case. 
Newspaper readers have commented on what they regard as having 
been a totally unnecessary interruption of Divine service; be that 
as it may, the correspondent who interests us is he who writes that, 
“ Under the old institution of sanctuary such an outrage would have 
been impossible. Church soil was sanctified and protected from 
human punishment all who fled there.” We have little patience 
with statements of this kind, for the privilege of sanctuary contain- 
ed many important exceptions. Thus, persons apprehended with 
the stolen property on them could not afterwards take sanctuary; 
and we have it on the authority of “ Coke ” (Third Inst. 115) that 
felonies commilted in churches always prevented the offender from 
availing himself of the privilege.—S. J., 1932, p. 674. 





A New Arsentcal Porson Terror—aAt a recent inquest at New 
Rrighton upon the death of a widow woman, it was disclosed that 
she had eaten four “ rat-poison”’ biscuits left on the table by her 
son. The son, giving evidence, stated that he had been informed by 
the person from whom he obtained the biscuits that they were “ not 
injurious to human beings.” In appearance the biscuits were 
exactly like ordinary edible biscuits, with composition in the centre 
and bore no indication of their nature or of the purpose for which 
they were intended. The county analyst gave evidence that they 
contained arsenic, and the woman had taken a fatal dose—though 
death was in fact due to shock and exhaustion following the wash- 
ing out of the deceased’s stomach after discovery of the mistake. 
Witness was of the opinion that the word “ poison ” ought to have 
been moulded on the biscuits and that they should have been colour- 
ed green. This was, of course, what should have been done; but 
we should like to know this: There is an Arsenic Act on the 
Statute Book which forbids the sale of arsenic except by qualified 
chemists, and also makes it an offence even for a chemist to sell it 
without adding colouring matter so as to prevent the possibility of 
its being taken in mistake. Yet this mast deadly of all poisonous 
substances may be handed about in plain biscuits after the manner 
disclosed at the New Brighton inquest, and as, presumably, 
products of this kind may be said to come within the ambit of re- 
quisites for “agricultural” purposes (rat destruction being a 
distinctly agricultural necessity) there is nothing to prevent any 
village grocer from being licensed to sell these biscuits under the 
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1908 Regulations, which permit of the licensing of any person 
without any chemical knowledge or qualification to sell them !— 
S. J., 1932, p. 675. 





The Solicitor’s Right of Audience.—A useful statement of the 
tribunals in which solicitors have a right of audience was contained 
in the paper on this subject read at the Bristol Meeting by Mr- 
Wortley, of Mirfield, and of the Law Department, London School 
of Economics. He showed how various are the tribunals before 
which the question may arise, and how the right of audience is 
determined partly by usage and partly by statute. In new legisla- 
tion there is frequently a desire to exclude legal assistance, but in 
general this has been successfully resisted; and with the spread of 
quasi-tribunals, or tribunals which are bureaucratic in their 
nature, it is essential that the individual should be entitled to 
legal help, Whether the solicitor’s right of audience is to be 
excluded in favour of counsel is another question, and in general, 
the solicitor has an equal right of audience tn the inferior Courts, 
though he is excluded in the High Court, save in bankruptcy, 
and in the Court of Appeal, including bankruptcy. His right 
of audience at Quarter Sessions depends on local conditions, and 
the Law Society might well adopt Mr. Wortley’s suggestion and 
provide an annual statement of the Courts of Quarter Session and 
other Courts that allow the right. Practical convenience also points 
to the adoption of his suggestions for the relaxation of the rules 
which forbid one solicitor to act for another in the County Court, 
and which also forbid managing clerks to appear there. Everyone 
knows that a managing clerk is often most competent in the conduct 
of legal business. Altogether usage and statute have left the soli- 
citor’s right of audience in a much too complicated condition.— 
L. J., 1932, p. 224. 





Writs of Elegit. —The little town of Beccles in Suffolk was the 
scene recently of a Shrieval Court of Enquiry into a writ of elegit, 
the first held in the county for fifty years. The subject-matter in- 
volved would have appeared very strange to the draughtsmen of the 
statute 13 Edw. I, for it concerned only a small cottage owned bya 
local railway porter, and purchased for 60/. The jury impanelled duly 
found the defendant porter to be the owner, judged 9/. 2s. a fair 
annual rent, and were then discharged by the Under-Sheriff “ with 
the thanks of the County of Suffolk for their services”! A writ 
of elegit issues out of the High Court, recites the judgment under 
which it is issued, and commands the sheriff to discover of what 
land defendant is possessed, and its value. The. sheriff’s return to 
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the writ—of vital importance to the creditor, as upon it his position 
as tenant by elegit depends—sets out the result of his enquiry, and 
this return is filed with the writ in the Central Office of the High 
Court. The judgment creditor must (vide Land Charges Act, 1925, 
sec. 6 (1)) secure the registration of the writ, for otherwise this 
and every delivery in execution thereof is void against a purchaser 
of the debtor’s land. Having, however, satisfied this provision, the 
creditor is entitled to hold the land until the debt has been paid off. 
-—L. J., 1932, p. 225. 





Heirs of the Body: Crown ana Peerage.—The view stated in 
Halsbury’s Laws of England is, indeed, the accepted view, t.e., that 
stated by Blackstone (14th Edition, by Christian, 1803, page 193), 
that in the case of females the title to the Crown devolves upon the 
eldest daughter alone and upon her issue, whereas in the case of 
land the title descends upon all the daughters equally as co-parce- 
ners. As Mr. Lang observes, a peerage cannot be held in partner- 
ship or joint tenancy. Unless the King exercises his prerogative in 
choosing one daughter to succeed to the peerage, the title remains 
in abeyance until only one daughter is left. But the authorities 
here do not accept Mr. Lang’s view that “ there is no reason to sup- 
pose that the descent of the Crown would. follow any other course 
than the descent of a peerage.” The authority for the contrary 
view is the passage in Blackstone, citing as his authority a similar 
view of Sir Edward Coke. But Mr. Lang doubts whether, in a 
matter of such importance as the descent of the Crown, even these 
venerable dicta could be accepted as authoritative. 


The succession is, of course, governed by the provisions of the 
Act of Settlement, 1700 (12 and 13 Wm. 3, c 2), whereby the 
Crown was settled on the Princess Sophia, Electress of Hanover, 
and the heirs of her body, being Protestants. The words, as Mr. 
Lang points out, are (apart from the religious limitation) “ the 
very words which, in the case of land, would create an entailed 
estate.” And in deciding whether, in the present problem, the elder 
daughter would succeed in preference to the younger, the common 
law rule would be applied, since, on that point, the Statute has 
nothing to say.—L. J., 1932, p 230. 





Princess Eligabeth and Princess Margaret: Coke and Black- 
stone.—What is the common law rule? According to Coke, as 
accepted and cited by Blackstone, the rule of descent is not the same 
in the succession to the Throne, as in the succession to land or to a 
peerage, and the rule of primogeniture applies even in the case of 
females, The opinion of these masters of the common law are of 
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tremendous weight. The fact that Blackstone cites Coke and that 
Coke cites no authority is of little moment. Coke did not cite 
authorities for many dicta which are accepted as authoritative state- 
ments of the rules of common law obtaining in his time. There is 
no authority of his age or reputation who has expressed a dissent- 
ing view. That the descent of the Crown was.not invariably 
governed by the rule applying to the descent of land is clear: For 
example (see Haisbury, Vol. VI, page 320), “there can be no doubt 
that the ancient doctrines with regard to land, relating to the exclu- 
sion of the half-blood from the inheritance, never had any applicas 
tion to the descent of the Crown, and that collaterals were always 
admitted provided they could trace descent from the first monarch 
purchaser.” 

Moreover, the rule as stated by Coke and Blackstone is in 
accordance with common sense and necessity. Suppose an event in 
which the two daughters of the Duke of York were left as the only 
persons to be considered for the succession. There could not be two 
Queens, and without a Queen an Act of Parliament would be 
impossible. _Some irregular proceeding like that of 1688 would be 
necessary. In such circumstances it would appear that the 
declarations of Coke and Blackstone as to the right of the elder 
daughter in preference to the younger would be accepted every- 
where as complete, satisfying and wholly fortunate.—L. J., 1932, 
p. 230. 





Police Reports and Running-Down Cases.—Before the Vacation, 
a paragraph in these notes dealt with the frequent complaints made 
by Judges and practitioners by reason of the refusal of the police 
authorities in certain boroughs and counties to supply statements 
made by witnesses of running-down accidents to the police at or 
about the time of the accident. A “ police report ” would indeed be 
given forthe sum of five shillings, but not the actual statements 
made by the witnesses. The Judges were apparently at a loss to 
understand the reasons for non-disclosure, and I suggested that a 
lawyer-M. P. might easily ask the Home Secretary the reason why. 

I know now that a lawyer M. P., Dr. 5.J. Peters, of Cambridge, 
did in fact, on December 10, 1929, following some observations of 
McCardie, J., ask the Home Secretary of the time, Mr. Clynes, for 
an explanation. He had failed to elicit any reasons from the Chief 
Constable. He was dealing with the case of an eye-witness who, on 
being approached by a solicitor engaged in the running-down case, 
said: “I have made a statement to the police—I shall give 
no other.” “You will, I am sure,” wrote Dr. Peters to the Home 
Secretary, “readily agree that the whole worth of these (police) 
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reports—which in nine cases out of ten are made by an officer who 
comes on the scenesome time after the actual occurrence—lies in 
the statements of the independent witnesses, taken by the police at 
the time. ... If the statement made by a witness at the time 
of the accident is to be withheld, the witness might say something 
altogether different when in the box and completely defeat the ends 
of Justice.” —L. J., 1932, p. 230. 





How the Home Secretary Answe1ed.—lIt is right that I should 
set out, verbatim, the explanation of the Home Secretary. “I have 
carefully considered,” wrote Mr. Clynes, “ your letter of December 
10 regarding the refusal of the Chief Constable of Cambridge 
Borough Police Force to supply you witha copy ofa statement 
made to the police by a witness to a road accident which has given 
rise to civil proceedings. The practice in this matter varies in 
different police forces, but, so far as I am aware, the general rule in 
the majority of forces is similar to that followed in the present 
case, and is in accordance with the principles followed in the 
Metropolitan Police Force, which were brought to the notice of the 
chief officers of police generally so long ago as 1912, viz., to 
supply interested parties or their representatives with a statement 
giving the salient facts of the occurrence as ascertained by the police 
from their own observation, together with the names and addresses 
of any witnesses known to the police. While I appreciate the con- 
siderations urged in your letter, there would be grave objections to 
requiring the police to furnish the parties, on their application, with 
full copies of the police reports and any statements made by 
witnesses. l 

“The reports are made primarily with a view to the considera- 
tion of the question which is the immediate concern of the police— 
namely, the institution of criminal proceedings; in any event such 
reports are in their nature made on a confidential footing, and ought 
to be so regarded. Though the practice varies, many Chief Con- 
stables would have the strongest objection to the full reports and 
statements of witnesses being handed to third parties; and I should 
not be dısposed to require them to furnish the documents, even if 
it were within my province to do so.—L. J., 1932, p. 230. 





Black Magic-—The “ Black Magic ” trial in Finland reached 
its last stages recently whenʻa number of persons concerned in 
graveyard outrages were condemned to various terms of imprison- 
ment. Thus an unexpected chapter is added to the astonishing 
judicial history of sorcery. Obviously, spiritualistic phenomena 

Z 


e 
200 THE MADRAS LAW JOURNAL. [ voL. 


would in other times have been treated as magical, but the oddest l 
thing about witchcraft prosecutions is that they flared up most 
fiercely in the sixteenth and seventeenth centuries when Europe was 
supposed to be emerging into a blaze of enlightenment What can 
one think of the Archbishop of Treves who ascribed the parti- 
cularly cold spring of 1586 to witchcraft and burnt a hundred and 
eighteen women in consequence? What of the case of Mrs. Hicks 
and her nine-year-old daughter who were hanged at Huntingdon in 
1716 for selling their souls to the Devil and raising a storm by 
pulling off their stockings and making a lather of soap? An alleg- 
ed witch was burntat Dornoch in Scotland in 1722. A good deal 
of information on the subject generally can be gathered from a work 
on Demonology published in 1595 by Nicholas Remy, a judge of 
Lorraine, who in fifteen years had presided at “‘ the capital trials of 
nine hundred persons more or Jess, ” who suffered death for the 
crime of witchcraft. In Wurzburg, Bamberg and Geneva the death 
rate about this time was even higher.—S. J., 1932, p. 715. 





Queer.—The “queer arrangements ’* whereby a Legal Aid 
Society helped the poor and “made a living” recently aroused the 
curiosity and comment of the Chief Magistrate concerning the 
“mysterious society which seems to advertise for business’. The 
solicitor concerned—-who declared, after experience, that he was 
sorry he had anything to do with 1t—was asked for his opinion as 
to whether an action would lie, and the case, if it seemed good, was 
taken up “onspec.” The Society received 2s. in the £ if the 
action or the proceedings were successful; and nothing if nothing 
was recovered. The initial opinion was given by the solicitor with- 
out fee. “ Business is done in a very odd way,” said Sir Chartres. 
High Court Judges have also expressed surprise on learning of 
the existence of such business arrangements in other cases. 


There are some things which are not done in this country, and 
speculative actions, in which fees or rewards and their amount are 
contingent on success and the extent of the sum recovered, are 
opposed to the spirit and the letter of the rule whereby the conduct 
of both branches of the legal profession are governed. Yet in other 
countries the speculative action is not universally condemned. In 
some places it is regarded as usual to bring an action ‘on spec. ” 
and for the lawyers’ fee and its amount to depend on the success 
of the proceedings and the magnitude of the sum involved. Here 
it is condemned, and for reasons obvious and adequate.—L. J., 1932, 
p. 252. 


~ 
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Lords’ Privileges.—Legal and other reforms are the talk of 
the moment, and amongst them is the old topic of the unfinished 
and unamended condition of the House of Lords. That ancient 
House is said, once more, to be balanced on the edge of the melting- 
pot. And if there are changes will the still surviving privileges of 
a member of the House be preserved when the changes are made? 
At the moment every noble lord has his privileges. Heis immune 
from arrest in respect of civil proceedings. If he should indulge in 
treasonable practices or commit a felony he may demand trial at 
the hands of his peers; if he desires to wait upon his Sovereign he 
has the right of personal access ; if he has taken the oath and been 
summoned to Parliament he may speak in the Lords’ House with 
the absolute freedom enjoyed by a member of the lower House; 
and he need not serve upon a jury. 


Further, it would appear that if he happens to be passing 
through the King’s forests or one of them on his way to or from 


` Westminster, he can, “both in going and returning, kill one or two 


of the King’s deer without warrant, in view of the forester, if 
he be present, or on blowing a horn, if he be absent.” This right, 
savouring of a remote past, has not recently been exercised, or, if 
it has, the fact has not been published. But the other privileges as 
hereinbefore set out still hold good in practice: they have not 


fallen into desuetude.—L. J., 1932, p. 261, 





Crime and Punmishment—lIn The Times of Wednesday last Sir 
Henry Dickens supplemented what he had said at the Old Bailey on 
the above subject by a thoughtful and carefully considered article 
in which, after quoting words uttered long ago by an experienced 
judge—“ The trying of a case is as easy as shelling peas: the difh- 
culty-begins when the question of sentence arises ’’—he expressed 
entire approval of the second branch of the apophthegm. Punish- 
ment, he said in effect, should, in the first place, deter and debar. 
Judges had, “ as late as the eighties,” been terribly severe, but there 
had been an inevitable swing of the pendulum towards leniency, and 
the pendulum had swung too far. Sentences should be suited to 
the “ exigency of the time,” and Sir Henry showed his thought that 
just now some mercy should be reserved for potential victims to 
whom prevention meant so much more than any cure. The state of 
crime in this country was alarming, and youthful violence aided by 
the quick “get away” afforded by motor cars should divert thoughts 
of mercy from the “poor young men” to the victim unconscious 
by the roadside. Many years ago flogging had been found to be a 
remedy for “ garrotting,” and. the writer thoroughly believed that 
the “cat” or birch should be administered to youug men concerned 
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in such cases as blackmail, “ hold-ups, ” or ‘‘ smash-and-grab. ” All 
who know him, however slightly, will realise that Sir Henry’s 
measured words have no anger or irritation behind them, but only 
coodwill and anxiety for the public weal. His views ona difficult 
subject will therefore be given full weight and very careful consi- 
deration.—L. T , 1932, p. 297. ` 





Rulings and Opinions of the Bar Council, From August 1931 to 
November 1932:—Advocates receiving jewels or other articles to 
raise loan on behalf of clients —A complaint was received by the 
Bar Council against an advocate alleging that the advocate under- 
took to raise a loan for the client to meet the expenses of litigation 
and for that purpose received a jewel from the client, but failed to 
carry out his promise. 

The Bar Council resolved as follows :— 

«The Bar Council disapproves of any advocate receiving or 
retaining jewels or other movables in satisfaction of the claims for 
fees or out-fees from clients or in accepting them for the purpose 
of raising a loan to meet the expenses of litigation.” (Resolution, 
dated 24-9-1931.) 


Advocate receiving fees from a company of which he ts a 
director.—A reference was made by the High Court whether it was 
not desirable to have a rule forbidding advocates who might be per- 
mitted to be djrectorsof Funds from appearing tor the very same 
Funds in suits or other proceedings and receiving remuneration. 
The Bar Council after going through the opinions received from the 
various Bar Councils in India and from the Law Society and 
General Council of the Bar in England resolved as follows :— 

“The Bar Council agrees with the view of the Hon'ble Judges 
of the High Court that it 1s undesirable that the advocates who are 
permitted to be directors of Funds should appear for the Funds of 
which they are the directors and receive remuneration. The Bar 
Council agrees with the principle underlying the ruling of the 
English Bar on this subject, namely, 

‘a barrister being a member of an executive committee of a 
society, should not accept a brief on behalf of the society ’ 
reported at page 2514 of the Annual Practice 1932, and also agrees 
with the communication received from the Calcutta Bar Council. 
The Bar Council is further of opinion that for the time being it is 
not necessary to make a statutory rule regarding this, but that it 
may be left asa rule of etiquette and propriety as it is in England 
and in Calcutta. (Resolution, dated 13-12-1931.) 
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Bench and the Bar Muiual relation—The opinion of the Bar 
Council was requested in the following circumstances :— 


(1) Whether an advocate would be acting properly and in 
accordance with the best traditions of the Bar in bringing to the 
notice of the authorities concerned, any case where the temper 
exhibited by a judge in court and his consequent treatment of the 
Bar are derogatory to the courtesy due to the members of the pro- 
fession, and 

(2) Which is the proper authority to be addressed in the first 
instance ? 

The Bar Council resolved as follows :— 

“The answer to the first question is in the afirmative. With 
tegard to the second question, the proper authority to be addressed 
is the Advocate-General or the Bar Council. The Bar Council is of 
opinion thal it would be much better if the materials are brought lo 
the notice of the Advocate-General or the Bar Council through 
the Advocates’ or Bar Association in Madras, or through the local 
Bar, if any, in the mofussil, as the communication will then have the 
sanction or the authority of the associations concerned, which are 
likely to be better acquainted with the details of the situation.” 
(Resolution, dated 13-12-1931.) 

Duiy of an advocate to give nolwe when specially requested 
by ihe advocate for the other party—The opinion of the Bar 
Council was sought as to whether it was not obligatory onan 
advocate for the appellant (or petitioner) to give notice with copies 
of petition, affidavit, etc., to another advocate who had previously 
intimated the former that he had received instiuctions from the 
opposite party 10 appear on his behalf and take notice of and 
oppose any petition for stay, etc 

The Bar Council gave the following opinion :— 

An.advocate for an appellant (or the petitioner) is not bound 
to supply copies of the petition, affidavit, etc., though as a matter of 
practice prevailing among the appellate side practitioners such 
copies are given free of cost. Ifa notice in writing is given that 
an advocate has actually been engaged by the opposite party to 
make notice of and oppose any stay motion, then the council regards 
it as proper that ihe advocate should inform him about any stay 
motion which he intends to make, and that it is nol mght that he 
should make the motion without giving notice to the advocate of 
the opposite party.” (Resolution, dated 17-12-1931.) 


Advocaies’ Dress of Khaddar Gown.—The opinion of the Bar 
Council was sought by an advocate whether the requirements of the 
rule regarding the proper dress to be worn by advocates would be 


204 THE MADRAS LAW JOURNAL. [ VOL. 


complied with if a black gown made of handspun Khaddar, but cut 
in the prescribed style was worn. 


The Bat Council resolved as follows :— 


“Under the terms of the notification of the High Cout, the 
advocate is bound to wear a black gown prescribed by the University 
of Madras for the B.L. degrec which 1s a gown made of black 
stuff, cut like the Cambridge B.A. gown. The Council therefore 
gees no objection to the advocate wearing a Khaddar gown.” 
(Resolution, dated 17-12-1931.) 


Public Prosecutor while appearing for Crown—Sispuloting fee 
from a Private Party—The Bar Council was requested to express 
its opinion as to whether it was proper for a Public Prosecutor 
while appearing for the Crown in an appeal by an accused person 
to bargain for a fee from the complainant in the case (a private 
party) whether or not he takes the permission of the District 
Magistrate to do so, and whether in such a case it was not the duty 
of the Public Prosecutor to disclose the fact to the appellate Court 
when apparently he appears on account of a notice issued to him in 
his capacity as Public Prosecutor. 

The Bar Council agreed with the principle laid down in G. O. 
Nos. 710, Judicial, dated 15th April, 1913 and 1914, Judicial, dated 
31st July, 1916, and was of opinion that the duties of a Public 
Prosecutor while appearing for the Crown were distinguishable 
from those while appearing for a private party and it was therefore 
improper for him io bargain for a fee from the complainant when 
he appears for the Crown, whether or not he had the permission of 
the Magistrate to do so. (Resolution, dated 15-3-1932). 

G. O. No. 710, Judicial, dated 15th Apri, 1913. 


Para. 3. “ The Government, on a reconsideration of the matter, 
consider that the duties of a Public Prosecutor are distinguishable 
from those of acounscl representing a private party, and they are 
therefore of the opinion that if a pleader appears as Public Pro- 
secutor, he cannot at the same time, represent a private party. 
They accordingly direct, in supersession of G. O. No. 857, Judicial, 
dated 28th May, 1902, that a Public Prosecutor shall not accept any 
engagement or fee from a private partyin any case in which 
he appears on behalf of Government.” 


G. O. No. 1914, Judicial, dated 31st July, 1916. 


“Ti was ordered in G. O. No. 710 Judicial, dated the 15th April, 
1913, that a Public Prosecutor should not accept any engagement or 
fee from a private party in any case in which he appeared on behalf 
of the Government. The question has now been raised whether this 


LXIII] THE MADRAS LAW JOURNAL. 205 


order would preclude a Public Prosecutor from accepting an 
engagement from the complainant in a preliminary enquiry before a 
Magistrate when he has not been instructed by the District Magis- 
trate to appear on behalf of the Government. 


2. The Government find that there is no uniformity oï 
practice in regard to the acceptance of such engagements by Public 
Prosecutors. They, however, consider it undesirable in the public 
interests that a Public Prosecutor should represent a private party 
in an enquiry of the kind referred to. The Government accordingly 
direct that no Public Proseculor shall accept a private engagement 
or fee to appear in a preliminary enquiry.” 


Advocate appearing în a Court presided over by one of hts 
relations —A question was 1aised whether it was permissible for an 
advocate who happened to bea relation of the Presiding Officer of 
a Court to appear before him. 


The Bar Council was of opinion that it could not be laid down 
that there was any breach of etiquette or impropriety in a relation 
appearing. The Council accepted the principle laid down in 1931 
Annual Practice, 2422 which is as follows :— 


“ The Council is of opinion that whilst il is unobjectionable for 
a barrister in the ordinary course of a general practice to accepta 
brief in a Court of which his father or other near relative is a 
Judge, it is not right for such a barrister especially to devote him- 
self to practise in that Court. It is almost inevitable that partiality 
will be suspected even although there may be no real ground for 
such suspicion. To practise might even lead to briefs being deli- 
vered to the barrister because it was believed that his client would 
have an unfair advantage over his opponent. 


To deal with the matter practically the Council is of opinion 
that it should be recognised as a rule of the profession that no 
barrister should habitually practise in any county Court of which 
his father or near relative is the Judge. 


The Council finds it difficult to lay down rules which would 
cover ‘all cases. Theie is however no objection to a barrister 
practising in a Court where his father is one of several judges. In 
such a case it is impossible to know beforehand which judge will in 
fact try a case. For example, it has never been considered improper 
for a barrister to appear before his father in the High Court or in 
the Court of Appeal or in the House of Lords. Itis of course of 
the utmost importance not only to avoid partiality but even the sus- 
picion of it. Thc application of the principle ig largely a matter 
of good taste.” (Resolution, dated 15-3-1932.) 
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Advocate instructing Prosecuting Inspector of Police.—In 
answer to a question whether an advocate could instruct a Prosecu- 
ting Inspector of Police who was not an advocate, the Bar Council 
replied that it was not proper for an advocate to do so. (Resolu- 
tion, dated 15-3-1932.) 


Advocate’s right to consent to adjournment. —The opinion of the 
Bar Council! was sought by an advocate whether it was not a breach 
of professional etiqueite for an advocate to oppose an application 
for adjournment made on account of the illness of the advocate on 
the other side, merely because his client would not agree to the 
adjournment. l 


The Bar Council gave the following opinion :— 


« An advocate can agree to an adjournment notwithstanding the 
client’s unwillingness, and it may be the thing to do in many con- 
ceivable cases. To say that, is not however io say that the advocate 
who refuses to agree does what is professionally improper. It is a 
matter of taste and accommodation, not one of etiquette.” (Resolu- 
tion, dated \15-3-193z. ) 


A joint Official Liquidator appearing for a party.—An advocate 
who was one of the three Official Liquidators in a matter requested 
the Bar Council whether he could appear for one of the creditors 
in an application taken by him against the directors for misfea- 

--~gance, while a similar application for misfeasance had also been 
taken by the managing liquidator. 

The Bar Council was of opinion that it was not proper for him 
to do so. (Resolution, dated 15-9-1932.) 


Client’s money—How to be kept-—Having regard to the obser- 
vations of the Hou’ble the Chief Justice in the course of his judg- 
ment, dated 29-8-1932 in the matter of a Pleader, an advocate 
applied to the Bar Council for advice as to what he should do with 
-client’s moneys in his hands when the whereabouts of the client 
were not known. 


The Bar Council replied that the advocate must keep the client’s 
moneys separately ear-marked so as to make it available to the chent 
at any time he asks for it, as for instance, by depositing it in a bank 
or post office. (Resolution, dated 7-10-1932.) 

“Tt is the duty of a practitioner who receives money on behalf 
of his client to pay that money to his chent. If the client chooses 
to come, well and good; if he does not, it is his duty to pay him 
and he is not entitled to retain the money in his hands.” 
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BOOK REVIEWS. 


LECTURES oN Contracts, Part II, by Mr. T. S. Venkatesa 
Iyer, a1.A., M.L., Advocate, Madras. Price Rs. 6. 


We had occasion to review the first part of this work in our 
pages. The second part deals with the branches of special contracts, 
such as, Indemnity and Guarantee, Bailments, Agency, Sale of 
Goods and Partnership. The method of treatment adopted by the 
learned author is the same as in the first part of this work, He has 
given a full exposition of the English and Indian law on these 
branches in the lecture portion and commentaries on the sections of 
the Indian Contract Act, the Sale of Goods Act and the Partner- 
ship Act in the later portion of the part under revicw. One note- 
worthy feature of the commentaries of the Indian Sale of Goods 
Act and the Partnership Act is that the learned author has given 
under each section of the Indian Act, the corresponding section of 
the English Act. This will clearly bring into view the differences, 
if any, between the sections of the English and Indian Acts. He 
has also given in the appendices, the rules framed by the Govern- 
ment of Madras and by the Governor-General in Council under 
the Iridian Partnership Act. We feel sure that both the parts of 
the work together will fully meet the requirements of the practising 
lawyer and the student alike. 





Tre INDIAN PARTNERSHIP Act, by Anukul Chandra Moitra, 
M.A., B.L. 

This is a commentary on the Indian Partnership Act clearly 
setting out the principles underlying its several sections and giving 
references to the Indian decisions and the more important English 
decisions. The learned author has incorporated in the work, 
passages from leading English writers on the subject wherever 
necessary, to elucidate the various points. The several appendices 
give all useful information on the possessual law applicable to 
partnership suits and to the execution of decrees therein. There 
is also an appendix dealing with accounting and book-keeping which 
we hope will be found useful. 





THE INDIAN PARTNERSHIP Act, 1932, by L. B. Bhopatkar, 
M.A., LL.B., Advocate, High Court, Bombay and Vice-Principal, 
Law College, Poona. Price Rs. 5. 

This is an analytical and explanatory commentary on the provi- 
sions of the Indian Partnership Act. The chief object kept in view 
by the author of this work is not merely to give a commentary on 
the Act but also to elucidate the principles underlying the provisions 
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of the Act by clearly setting forth and expounding the points of 
Similarity and dissimilarity between the Indian and English Acts. A 
comparative table is given at the beginning of the book, with a view 
to afford the reader a clear idea of such provisions of ihe Indian 
Partnership Act which correspond with those of the English Act 
and the Indian Contract Act. All the important. decisions in 
England and India have been referred to. The appendices give all 
the useful information connected with the subject of partnership. 
We think the learned author has succeeded in making the book a 
reliable guide to the study of the law of partnership. | 





THE DOCTRINE OF iis PERDS by K. G. Kale, Advocate, 
Bombay High Court. Price Rs. 5. 


The learned author has in this book dealt with the e 
Lis pendens in all its phases in about 200 pages. Each chapler deals 
with a separate aspect of the subject. The principles underlying the 
rule of lis pendens have been carefully analysed in the various 
sections of the book and all the Indian and the more important 
English. decisions have been referred to by the author in their 
appropriate places. We have every hope that this book will be 
found useful in clearing up the ideas on the subject. 





PRINCIPLES OF INDIAN MERCANTILE Law, by Sen and Banerjee, 
Advocates, Calcutta High Court. Price Rs. 7-8-0. 


This is a book written for students who have to qualify them- 
selves for a course of Mercantile Law of the B. Com. Course of 
Indian Universities and accountancy. - The.distinctive feature of 
such a work is that it should be intelligible to any lay reader without 
a previous knowledge of any branch of law and the learned 
authors haye succeeded in bringing out a book of this description, 
the principal basis of which is the portions of the Law of Contract 
dealing with Sale of Goods, Partnership and Negotiable Instru- 
ments. For the benefit of the students, selected questions from the 
University examinations have also been appended. We haye every 
hope that the book will be found to be of assistance to those 
businessmen who require an exposition of the first principles of 
Mercantile law and to students preparing- ior examinations in the 
same, 
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NOTES OF INDIAN CASES. 
NawaB BAHADUR OF MuRSHIDABAD v. KARNANI INDUS- 
TRIAL Bank, Limitep, L. R. 58 I. A. 215: I. L. R. 59 Cal. 1: 
61 M. L. J. 208 (P.C.). 


A limited estate in certain lands was granted by the Secre- 
tary of State {or India in Council to the Nawab of Murshidabad 
and his heirs subject to certain conditions for the upkeep of 
the dignity oí the Nawab for the time being and their Lord- 
ships held, in this case, that the grant did not amount to a “pen- 
sion” within the meaning of section 60 (1) (g) of the Civil 
Procedure Code, or the Pensions Act or section 6 (g) of the 
Transfer of Property Act. Their Lordships have alse piven a 
definition of the term ‘‘ pension ” in. thr dpove enactments as 
implying a periodical payment of money by the Government to 
the pensioner. While“the matter is clear on the Indian deci- 
sions where the gras is of the land itself, as in the case under 
notice, there is a mfiarked conflict of authorities if the grant is 
an assignment T land revenue. On the language oi the Pen- 
sions Act itself4 there is much to be said for the view that an 
assignmient-vf land revenue is contradistinguished in the Act 
from the terin “pension ” and that therefore it cannot amount 
toa pension within the meaning of that Act or the analogous 
provision of the Civil Procedure Code or the Transfer of 
Property Act. This is the view which has been taken by a 
Full Bench of the Bombay High Court in The Secretary of 
State for India in Council v. Khemchand J eychand! and it has 
been followed in Madras in Subraya Mudali v. Velayuda 
Cheity?, Jogirdar Rama Rao v. Kottippi Thimma Reddi3 and 


1. (1880) I. L. R. 4 Bom. 432 (F.B.). 
2. (1906) I. L. R. 30 Mad. 153, 3. (1919) 11 L. W. 398. 


næ o r 
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Varadayya v. Nammalwart. The latest decision of the Alaha- 
bad High Court where the previous cases of that Court have 
“been referred to seems to lay down that an assignment 
of Jand revenue inay be a pension within the meaning of the 
Pensions Act. See Lakhmi Chand v. Madho Rao’. The 
learned Judgesin this case do not refer to the Full Bench decision 
of the Bombay High Court or the Madras decisions referred 
to above. So far as the Lahore High Court is concerned, there 
are two decisions of Division Benches in the same volume where 
contradictory views have been taken; apparently the attention of 
the learned Judges in the later case was notdrawn to a decision 
given less than two months prior thereto where it had been held 
after a careful review of the decisions that a grant of land 
revenue would not be a pension within the meaning of the Act. 
See Duntchand v. Gurmukh Singh® and Atma Ram v. Kehar 
Singh’. If the definition given by their Lordships of the term 
in the case under notice is strictly adopted, it may be open to 
argument that an assignment of land revenue may not amount to 
a pension within the meaning of the enactments. Even viewed 
from the policy of the law, it may perhaps be suggested that it 
is not be advisable to enlarge the categories of inalienable 
property. 


GHAŞIRhM (QENKA V. HARIBUX GoBARDHANDAS, I. L. R. 


59 Cal. 31. 

In this case, an application was a to set aside a consent 
decree against a defendant which had been passed at the in- 
stance of his counsel by reason of his position as such in the 
suit, without his having consulted the client Who was present, 
though the fact of his presence was not known \to counsel. The 
application was granted by the first Court but rexused by the 
appellate court“on the ground that the absence of thie consent 
on the part of the client to the course adopted by counseNunder 
such circumstances was no ground for setting aside aan 
which was agreed to by his counsel. 


cree 


At one time, there was some doubt whether counsel in this 
country had the same power to compromise suits, especially in 
the mofussil and whether the English rule should be followed. 
But after the decision of the Privy Council in Sourendra 








4. (1909) 20 M. L. J. 88 6. A. I. R. 1930 Lah. 816. 
5, A.I. R. 1930 All. 681. 7. A. I.R, 1930 Lah. 904, 
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Nath Mitra v. Tarubala Dass it must be taken as settled that 
the English rule applies to this country and in the mofussil. 
The case under notice was, it may be mentioned, one on the 
original side of the High Court. 


Then, the question arises as to the effect of the consent of 
counsel when his client is present in court. Reliance was 
placed before the learned Judges on some observations in 
Matthews v. Munster? which was itself a case where the client 
was not present and the counsel agreed to a judgment in his 
absence. But there are cases where the question has been 
considered in which the client was present in court and which 
may be noticed here. -Chambers v. Mason? was a case where 
the party was present and the counsel went inte court after 
consulting the client saying that he would do what was best for 
the client and agreed to an order. The consent order was 
sought to be set aside by the client on the ground that he did 
not understand what was going on in the court; and it was held 
that the court would not enquire into the truth of such allega- 
tions and that he must be taken to have acquiesced in the order. 
In Lynch v. Cowell the client was present throughout, but he did 
not interfere in the proceedings; the solicitor'’s clerk objected 
to the terms proposed by the counsel, still it was held that the 
counsel’s consent bound the party, though the learned Judge 
observed that the court might interfere if the counsel exercised 
a clearly wrong discretion. In the later case of Rumsey v 
King® the plaintiff was present in court and objected to his 
counsel agreeing to a compromise but he did not do so openly 
to the court when the compromise was formally announced to 
the court by the counsel. Still a very strong court composed 
of Cockburn, C.J., Blackburn and Lush, JJ., held that the com- 
promise was binding on the client, as he did not protest and 
protest openly at the time to the court. In the face of these 
decisions, there can be no doubt the decision of the appellate 
court under notice is the only one that can be given under the | 
circumstances and for the reasons given by the learned Judges. 
We may perhaps add that the authority of Rumsey v. Kings is 
not weakened by the decision of the House of Lords in Neale 





1. (1930) L. R. 57 I A. 133 : I. L. R 57 C 1311: 58 ML. 551 (P.C). 


2, (1887) 20 Q.B.D. 141. 3. (1858) 5 C.B. (N.S.) 59. 
4. (1865) 12 L.T. (N.S.) 548. 5. (1876) 33 L.T. (N.S.) 728, 
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v. Gordon Lennox® where it was held that if a counsel whose 
authority has been limited by his client agrees in court in dis- 
regard of the limitation, the consent so given will not be given 
effect to by the court, as it has been held that it has only refer- 
ence to a stage when the order of the court is not drawn up. 
See Shepherd v. Robinson’ and Little v. Spreadbury8. 


a 


6. (1902) A. C 465. 8. (1910) 2 K. B. 658, 
7. (1919) 1 K. B. 474 (C.A.). ' 
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BIsESWAR CHAUDHURI v. Kanmar SINGH, I. L. R. 11 
Pat. 9. 


Section 53 of the Provincial Insolvency Act applies only to 
a case of a transfer by the insolvent. It can have no application 
to cases where it is alleged that a purchase of property in the 
name of a third person was really benami for the insolvent. 
Such a case raises a question of title which can be acquired into 
under S. 4 of the Act. It is well established now, by a preponder- 
ance of judicial authority, that the terms of S. 4 are very wide 
so as to confer jurisdiction on Insolvency Courts to enquire into 
and adjudicate such cases even as against the claims of third 
parties, strangers to the insolvency proceedings. The words of 
this section are even wider than the corresponding sections of 
the Presidency Towns Act and the English Bankruptcy Act. 
The expressions ‘title’ and ‘of any nature whatsoever’ are 
deliberately used by the Indian Legislature to repel the 
suggestion that the eyusdem rule of construction is applicable. 


The decision under notice also holds that S. 53 applies only 
to cases of a real transfer by the insolvent whereby title has 
passed to the transieree and that cases where it is alleged that 
an ostensible transfer is really a sham proceeding, not intended 
to pass title, can be enquired into under S. 4, irrespective of 
the limitation as to the period of time provided for by S. 53. 
S. 4 is no doubt controlled by the other provisions of the Act. 
This only means that such proceedings as come under the other 
provisions cannot be dealt with under the general provisions of 
S. 4 wherever special provisions are made for such cases. But 
transactions which do not come under such provisions may, at 
the discretion of the Insolvency Court, be properly enquired into 
in proceedings under S. 4. As in a pure benami transaction no 
real transfer at all is effected, such cases come under S. 4. 
Such transfer deeds do not require to be set aside. Pether- 
perumal Chetty v. Muntand: Servat.1 It should, however, be 
remembered that the substantive law applicable is different. 
Wherever S. 53 applies, if the conditions mentioned in that 
section are satisfied, a Court will annul the transfer. But under 
S. 4 either the wider requirements of S. 53 of the Transfer ot 
Property Act will have to be satisfied or the title must be found 
to be actually subsisting in the insolvent. The scope of the two 





1, (1908) L. R 35 I. A, 98:1, L, R. 35 Cal, 551: 18 M. L. J. 277 (P. C), 
N. 1 C. 
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sections is thus different. It may also be noted that there is a 
curious difference as regards the appealability of orders under 
S. 4 and S. 53. Orders under S. 4 are subject to a second 
appeal also, while an order under S. 53 annulling a transter by 
a District Court is subject to only one appeal, and an order 
refusing to annul such transfer is appealable only with leave of 
Court. There is also an anomaly with regard to forum of 
appeal even in cases where orders are passed under S. 4. All 
decisions of Subordinate Courts under S. 4 are appealable only 
to the District Court irrespective of the value of the subject- 
matter whereas if the Insolvency Court refers the parties to a 
civil suit as it can under S. 4 and the question of titlejis decided 
by the ordinary Civil Court, the appellate forum varies with the 
value of the subject-matter of the suit. 





RacHusans Narain SINGH v. Kuus Lar Sineu, I. L. R. 
It Pat 22 Gee.) 

A. co-sharer of lands held in common is entitled, subject to 
paying compensation to the other co-sharers, to cultivate any 
part of it which is not being cultivated by them. The other 
co-sharers are not thereby ousted. They cannot obtain a decree 
in ejectment nor any mesne profits. The possession and cultiva- 
tion being lawful and not wrongful there is no question of 
mesne profits. O. 20, R. 12 cannot therefore strictly apply to 
such cases. It would not, however, follow from this, as the 
Judges of the High Court thought in the above decision of the 
Privy Council, that the Court is not competent to decree 
compensation for the period subsequent to the institution of the 
plaint. The principle underlying the well-known decision of 
Watson & Company v. Ramchund Dutt) is a far-reaching one 
and, as pointed out by the Judicial Committee in the decision 
under review, considerations of justice equity and good con- 
cience can always be invoked by the Court to do full justice to 
the rights of parties and adjust thesameas a matter of substan- 
tive law. 


Even apart from this, on a right construction of the decree 
of the Court in the particular case, the successful party must 
be deemed to have been awarded compensation till the surrender 
of lands. On this point references may also be made to the 


1, (189%) L. R. 17 I, A, 110; I, L. R 18 Cal 10 (P.G ). 
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decisions of the Privy Council dealing with similar orders re 
mesne profits. Gurudas Kundu Chowdhury v. Hemendra 
Kumar Roy,ı Fakharuddin Mahomed Askhan v. The Oficial 
Trustee of Bengal.s 





SACHINDRA MOHAN GHOSE v. RAMJASH AGARWALLA, 
I. L. R. 11 Pat. 98. 


The learned Judges prefer to follow the decisions of the 
Calcutta High Court holding that not all decrees and orders are 
excluded from compulsory registration but only those which 
partake the character of documents mentioned in clauses (b) 
and (c) of sub-sec. 1 of S. 17 of the Registration Act. The 
Madras Court held in Natesa Chetty v. Vengu Nachiar3 that 
all kinds of decrees and orders of Court were exempt from 
compulsory registration and that sub-clause (vi) of sub-sec. (2) 
was only an unnecessary and misleading surplusage. We think 
this view can no longer be supported. Not only is the language 
of the clause clearly to the contrary but the later history of the 
sub-clause shows that the Madras Court’s argument is not 
tenable. Under the unamended sub-clause, there was a con- 
flict of views as to whether compromise decrees which embody 
terms other than those relating to the subject-matter of the suit 
can claim the benefit of the exemption. In 1919, the Privy . 
Council decided in Hemanta Kumari Debt v. Midnapore Zamin- 
dari Co.4 that even such decrees come under sub-clause (vt). 
Since the above decision, however, the Indian Legislature has 
by Act XXI of 1929 amended, sub-clause (ui) by excluding 
such decrees and orders from the beneft of the proviso. This 
shows that the proviso cannot be taken to be an unnecessary 
surplusage as it would be meaningless to amend it if all kinds 
of decrees aad orders do not come under any clause of S. 17 at 
all. It follows that decrees which are documents coming under 
cl. (d) of S. 17 will require registration and, if unregistered, 
cannot.be admitted in evidence to affect transactions relating to 
immovable property. Where, as in the decision under review, 
an unregistered compromise decree created a lease of propertics 
and made the rent a first charge on certain specified properties, 





1, (1929) L. R. 561. A. 290: I. L. R. 57 Cal. 1 :58 M, L, J. 74 (P. C). 
2. (1881) L. R 8I. A. 197: I. L. R. 8 Cal. 179 (P. C). 
3. (1909) I. L. R. 33 Mad. 102. 20 M. I, J. 20. 
4, (1919) L. R 46 I A, 240: I. L, R. 47 Cal. 485: 37 M. L, J. 525 (P, C) 
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the terms as to the charge would not be admissible in evidence 
under S. 49. 





MUKHDEO SINGH v. HARAKH NARAYAN SINGA, I. L. R. 
11 Pat. 112. 

This is yet another decision dealing with the question, vis., 
a When does the money become due under Art. 132 of Limita- 
tion Act in the case of an instalment-mortgage-bond with a 
default clause”. There is a settled conflict of views on this 
point among the Courts, the Allahabad and Madras view being 
diametrically opposite. The Privy Council have refrained from 
deciding the question though they recognised the conflict and 
also made some important observations bearing on the point. 
See Pancham v. Ansar Husain.1 In the above decision of the 
Patna Court, the Judges have come to the same conclusion as 
ihe Madras High Court, but by a slightly different process of 
reasoning. Reliance is placed upon the analogy of S. 23 of the 
Act. The Court construed the terms of the default clause as 
giving rise to recurring or successive causes of action, each 
cause of action giving rise to a fresh start to the period of 
limitation. This part of the reasoning may not be quite con- 
vincing but the conclusion of the Court may well be supported 
as the right one. The question is fully-discussed in the light of 
the conflicting decisions and general principles in Mitra’s book 
on Limitation, Vol. H, pp. 1261-1266 (6th Ed.). 





1 (1926) L. R. 53 I. A 187: I. L. R. 48 AII 457 (P. C}. 
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PRAMATHACHANDRA Kar v. BHAGWANDAS MADANLAL, 
I. L. R. 59 Cal. 40. . 


A division bench of the Calcutta High Court has laid down, 
in this case, that dormant partners, or, to be more accurate, 
persons who were not known to be partners before the dissolu- 
tion, are not outside the scope of section 264 of the Indian Con- 
tract Act and cannot escape liability for transactions subsequent 
to their retirement in the absence of the notice referred to in the 
section. In coming to this conclusion, the learned Judges re- 
cognize ihat they`are departing from the whole weight of 
authority in Bombay and the English law on the subject. 

At the outset, it may be mentioned that’ the language of 
section 264 of the Act is not as happy as it might be, with the 
result that the courts have been obliged to take liberties with it 
The latest of such instances was when the Privy Council in 
Jwaladutt Pillani v. Bansilal Motilal! held following Chundee 
Churn Dutt v. Eduljee Cowasjee Bijnee? that an old customer 
was entitled to specific notice and that publicnotice alone would 
not exonerate a retired partner from liability for contracts 
entered into after his retirement. Again, as regards the words 
“persons dealing with a firm” in the section, there is some con- 
flict of opinion as to whether they have reference only to old 
customers who still carry on dealings after the dissolution but 
whether they include also to customers who deal for the first 
time after the dissolution. Sec Gorio v: Vallabhdas’ and 
Bichhia Lal v. Munshi Ran? and contra Jagatchandra Bhatta- 
charjee v. Gunny Hajee Ahmed’, Chenchu Venkatanagiah 
Chetti v. Padmanabhan’, Jwaladutt Pillani v. Banstlal Motilal? 
and Bhaishankar v. Lakshmi Dyeing Works®, though the better 
view seems to be that the language is more comprehensive. 
Again, the generality of the language of section 264 would 
seem to cover the case of dissolution of a partnership by the 
death of a partner as well, though it is specifically provided 
for by section 261 and may not therefore be said to fall under 
section 264. 


Coming to the case of dormant partner's liability for 
future dealings of the partnership after his retirement, the law 
en, a a aaaasassassssusuusustÞ$luu—&- 


1. (1929) L. R. 55 I. A. 174: 4. A. I R. 1922 Lah. 466. 
I. 1. R 53 Bom. 414: 55 M. L. J. 5. (1925) I. L. R. 53 Cal. 214, 
739 (PO) sa ee dee "gs A. LR 1928 Mad. 125. 

2. (1882) I. L. R. 8 Cal. 678. 7 A&I. R. 1927 Bom, 560. 

3, “(1915) 17 Bom. L. R 762, 8. .A. L R. 1930 Bom. 449. 
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in England at the date of the passing of the Indian Contract 
Act was undoubtedly that he was not liable even in the absence 
of a notice of the dissolution by his retirement. See Lindley 
on Partnership, Eighth edition, pp. 78 and 256. The matter is 
made perfectly clear under the English Partnership Act of 
1890, section 36. Itis significant to notice in this connection 
that Indian conditions do not seem to require a different treat- 
ment and, indeed, the Indian Partnership Act (IX of 1932) 
passed recently and which will come into force on the Ist 
October, 1932, has adopted the English rule in this respect in 
sections 32 and 45 of the enactinent. 

The Indian case-law under section 264, but for the deci- 
sion of a single Judge in Gorto v. Vallabhdas, which has not 
been followed in later cases in Bombay, has been uniform. The 
earliest decision was of the Madras High Court in Ramsasaint 
v. Kadar Bibi? as early as 1886. This decision is not noticed 
by the learned -Judges’ in the ease under notice. Though the 
judgment in the Madras case which adopted the English rule is 
not very full, it can hardly be that all the aspects were not 
placed before the learned Judges by the eminent counsel that 
appeared in it. In Bichhia Lal v. Munshi Ram‘ the provisions 
of section 264 have been held to enact only a species of estoppel 
by holding out, in which view, a dormant partner would not 
be liable for subsequent dealings. In this state of the authori- 
ties, we venture to-think that there is not much to be said for 
the rather too literal construction of the words of the section 
which the learned Judges in this case have adopted. 


3, (1915) 17 Bom. L. R. 762,’ 9, (1886) I. L. R, 9 Mad. 492. ` 
4, A, L R1922 Lah 45,7 7 Com 
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VELLAIYAPPA CHETTY v. Nataraysan, I. L. R. 55 Mad. 1: 
61 M. L. J. 522 (P. C.). 

In this case their Lordships examine the theoretical basis 
of the claim of an illegitimate son of a Sudra for maintenance 
and maintain that claim as against the joint family estate of his 
putative father and the collaterals after the death of the former. 
That the provisions of Mitakshara in Chapter I, section 12 which 
provide for succession of the illegitimate son of a Sudra and 
for maintenance in the other cases, is confined to property to 
which the son succeeds, and that it does not extend to joint 
family estate of the father with collaterals, was not contested, 
before their Lordships. The provision for maintenance therein 
besides is only as regards the illegitimate sons of the three 
higher classes. Even so their Lordships hold that the 
illegitimate son is a member of the family as recognised 
in S. 12 of the Mitakshara and by the Privy Council in 
J. B. Hurrochundra Mahapatra v. N. Man Sing) and that 
the general principle of Hindu Law is that a member of 
the family who is excluded from a share is entitled to main- 
tenance and that accordingly the illegitimate son is entitled 
to maintenance against the joint estate from which he is 
prevented from taking a share. The assimilation of the 
position of the illegitimate son to that of widows and other 
disqualified heirs led inevitably to the further conclusion that 
not only future but also past maintenance could be awarded, 
and that it could be charged on the joint estate and finally that 
it is not confined to the period of the illegitimate son’s minority 
but extended to the whole life. In Ranoji v. Kandojs3 Mr. 
Justice Muthuswami Aiyar had expressed the opinion that the 
share was in lieu of maintenance rather than the maintenance 
being in lieu of a share. That was before 18 C.151 (J. BD. 
Hurrochundra Mahapatra v. N. Man Singh) where the Privy 
Council recognised the status of an illegitimate son as a member 
of the family entitled to take by survivorship the share of the 
legitimate son. This ruling will not, however, apply to illegiti- 
mate sons generally, that is to say, for instance, children of 
adulterous union. Their case must stand on a different 
footing. 





1. (1890) L. R. 17 I. A. 128: 1, L. R. 18 C. 151 (P. C), 
2, (1885) I L R. 8M. 557. 
N.L C. 
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Lours Dreyrus & Co. v. ARUNACHALA Ayya, I. L. R. 55 
Mad. 93: 61 M. L. J. 623 (P. C.). 

The judgment from which this appeal arose is reported 
in 27 L. W.267. Numerous important questions arose in 
the case and were considered by the Appellate Court. The 
first question was whether an arbitration clause in a Dubash 
agreement entered into by one of the partners bound 
the other partners. Mr. Jitstice Waller held that asthe arbitra- 
tion clause was a usual form of Dubash agreement, it was 
within the competency of the partner. The AppeHate Court 
held that Dubash agreement with arbitration clause was not a 
necessary incident of the trade which the partnership was 
carrying on. Their Lordships do not decide the question but 
hold that the four contracts in question adopt the arbitration 
clause and therefore apart from the Dubash agreement, the 
clause was binding by reason of its incorporation in the contract. 

The second point was one of res judicata. On appeal from 
the order of the first Court, setting aside the award, the 
Appellate Court remitted the award without expressing any final 
opinion as to the binding nature of the agreement to refer. 
The question was whether in these circumstances the 
validity of the agreement of reference was res judicata. The 
Appellate Court held that as there was no decision on the ques- 
tion by the Appellate Court, the matter being apparently 
reserved for consideration after the return of the award, it 
was not res judicata. The Privy Council held that the matter 
was res judicata as whatever the reason of the judgment the 
remission could have been done only on the footing that the 
respondent was bound by the submission to arbitration. 

The further question was whether taking independent legal 
advice on an important question of law involved in the case con- 
stituted misconduct on the part of the arbitrator. The Appellate 
Court held it was. Their Lordships hold otherwise, observing 
“the precise length to which an arbitrator may go in seeking 
advice upon mutters of law may be difficult to prescribe in 
general terms . . . In their Lordships’ judgment, the langu- 
age of the award does no more than indicate that the umpire 
took advice upon the general rules of law bearing upon the case 
and does not mean that he left to an outsider the burden of de- 
ciding any issue in the case instead of exercising his own judg- 
ment thereon. The case is not strengthened because the umpire 
in the exercise of his discretion refused to state a special case.” 
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Harmas Basu v. NATIONAL INSURANCE COMPANY, 
Limitsp, I. L. R. 59 Cal. 199. 


In this case, the learned Judges have held following the 
leading case of Begg, Dunlop & Co. v. Jagannath Marwari) that 
a simple contract debt due by a person resident outside the 
executing Court’s jurisdiction cannot be attached or sold by that 
court and that such a sale will not confer any right to the debt 
on the purchaser. The question about the stius of a debt was 
discussed very fully by Sir Asutosh Mookerjee, J., in Begg, 
Dunlop & Co. v. Jagannath Marwart! with reference mainly to 
American authorities and the learned Judge came to the conclu- 
sion that a contract debt is situated in the place of the residence 
of the debtor. It may be noticed here that the question was not 
till recently free from doubt in England though it was laid 
down as early as the reign of Queen Elizabeth in Byron v. 
Byron,® a case of administration of the estate of a deceased 
person, that in the case of a specialty, the debt is where the 
bond is and in the case of other contracts, the debt followed 
the debtor. The same view has been followed in cases of 
probate and succession duty in Commissioner of Stamps v. 
Hope3 and Rex v. Lovitt.4 But when we come to other branches 
of law, as for instance, under the English Stamp Act, the 
decisions before 1931 were to the effect that a debt had no local 
situation. The English Stamp Act exempts from ad valorem 
duty agreements for the sale of property situate outside the 
United Kingdom and the question was whether debts due by 
persons resident outside fell within the exemption and it was 
held by the English Court of Appeal, in V elasques, Limuted v. 
Inland Revenue Commtsstoners,5 Smelting Company of Aus- 
tralia v. Commissioners of Inland Revenue’ and Danubian Sugar 
Factories v. Inland Revenue Commissioners that though they 
answered the description of property they were not situated 
outside the United Kingdom on the ground that debts had no 
local situation and the cases of probate and succession duty 
were distinguished as based on the inability of local courts to 
administer assets where the debtors were resident outside the 
jurisdiction. In the recent case of Enghsh Scottish and Anus- 





1. (1911) L L. R. 39 C. 104. 2, (1596) 1 Croke Eliz, 472, 
3. (1891) A. C. 476 at 481, 482. 4, (1912) A. C 212, 
5. (1914) 3 K B. 458, 6. (1897) 1 Q. B. 175, 


7. (1901) 1 K. B. 245. 
NIC 
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tralian Bank, Ltd. v. Inland Revenue Commusstoners! the whole 
question came under review before the House of Lords and 
their Lordships have held, overruling the decisions of the Court 
of Appeal referred to above, that simple contract debts being 
property have a local habitation, though only notionally and 
that their situation is the place of residence of the debtor and 
that it is a general principle running through all branches of law 
and not merely restricted to probate or succession duty. If this 
general principle is recognised, the circumstance that the debt ts 
repayable in some other place than the residence of the debtor 
will make no difference and the sttws of the debt will still be 
the place of residence of the debtor, as pointed out by the 
learned Judges in the present case. . 


It remains to notice only one other point decided in this 
case, namely, that the word “may” in S. 39 (1) of the Civil 
Procedure Code ought not to be understood as implying a mere 
discretion in the court which passed the decree but as having 
the force of “shall” when the conditions specified in the 
section exist. There does not seem to be any previous decision 
to that effect; but it is a well-recognised rule oi construction, 
the conditions under which it can be invoked have been pointed 
out by the House of Lords in the leading case of Julius v. Lord 
Bishop of Oxford.® See also Maxwell’s Interpretation of 
Statutes, 7th edition, pp. 210 et seq. 








ae PRABASHINEE DEBI v. RASIKLAL Banerys, I. L. R. 59 Cal. 
f. 

In this case, the rents due from certain tenants were trans- 
ferred by the landlord when a suit by him for the same was 
pending and the transferee sought to execute the decree under 
O. 21, R. 16 after the decree was passed in the suit, on foot of 
the transfer of the rents to him and the learned Judges bave 
held that he could not do so, folowing the decision in Mathura- 
pore Zamindary Co., Lid. v. Bhasaram Mandal? rather than 
Ananda Mohon Roy v. Promotha Nath Gangulis. It might 
have been better if the question had been referred to a Full 
Bench to put an end to the conflict. 


Tt must be noticed, at the outset, that in the earlier decisions 
which have been followed, the Judges that took pari regretted 





1, (1932) A. C. 238. 2. (1880) 5 A. C. 214. 
3, (1924) I. L, R. 51 CaL 703. 4. (1920) 25 C. W. N, 863. 
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the conclusion which they thought they were compelled to arrive 
at on the language of the statute. See Bhandari v. Ramachandra! 
and Thakurt Gope v. Mokhtar Ahmad, especially the judgment 
of Bucknill, J., in the latter case. While thus learned Judges 
have felt that it is a case of hardship and they have not been 
able to do justice as they conceived it, it may not be inappro- 
priate to examine the matter somewhat closely. 


If in the case under notice, the instrument of transfer had 
purported specifically to assign the decree which may be passed 
thereafter in the suit whether, even then, the learned Judges 
would have come to the same conclusion is not clear. It would, 
however, seem that on the view of the learned Judges that ` 
there should be a decree in existence before it could be trans- 
ferred, the decision would have been the same, even if the 
instrument provided specifically as above. 


We, however, venture to think that these hardships could 
have been avoided if the expression “ by operation of law ” in 
O. 21, R. 16 is properly understood and given its full scope by 
including within it equity as well. Toa lawyer, as distinguished 
from the layman’s use of the word, “ equity’’ does not mean 
something divorced from law but only a branch of law which 
was formerly administered in England by a different set of 
courts but which is now administered there by all courts after 
the Judicature Acts. Indeed, this nature of equity will be 
evident from any definition of the word in the leading text- 
books. See, for instance, Halsbury’s Laws of England, Vol. 13, 
page 4, where it has been defined as the system of law which 
prior to the fusion of law and equity effected by the Judicature 
Acts, 1873 and 1875, was administered in the Courts of Chancery. 
In this country there is no basis even for this historical distinc- 
tion. If, therefore, equity is really a branch of law, there can 
be no difficulty in bringing cases where future property, such as 
decrees to be passed hereafter, is transferred within the meaning 
of the expression “ by operation of law”. With all respect, it is 
difficult to see what warrant there is for restricting the word 
“law” in O. 21, R. 16 of the Civil Procedure Code to signify 
the law of succession, insolvency or statute law alone as has 
been done in some of the cases. Cf. Mathurapore Zamindary 
Co., Ltd. yv. Bhasaram Mandal8 and Abdul Kader v. Daw Vin. 


1. (1906) 17 M. L. J. 391. 2. A., L R. 1922 Pat. 563. 
3. (1924) LL.R. 51 C. 703 at 708. 4. A.I. R 1930 Rang. 308 at 310. 
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The effect in equity of the transfer of property not in 
existence, such as a decree that may be passed in the future may 
be noticed here. Such a transfer operates as an agreement 
to transfer the decree when passed; and as soon as the decree 
is passed, equity acting on the principle that equity considers 
that as done which ought to be done, treats the decree as trans- 
ferred to the person to whom it ought to be transferred. See 
Collyer v. Isaacs,1per Jessel, M.R. This principle is weil recog- 
nised in England from early times. See Holroyd v. Marshalls 
and Taby v. The Oficial Receivers and Halsbury’s Laws 
of England, Vol. 13, pp. 74 and 104. That the rule is not 
restricted to any species of property is clear from the decision 
of the House of Lords in Tatlby v. The Official Recetver.a 


This rule has been followed in this country in the case of 
decrees to be passed in future in Palantappa v. Lakshmanant 
by Muttusami Ayyar and Wilkinson, JJ., and no good reasons 
are given in Bhandart v. Ramachandras for not following it 
unless the reason is that equity is not law which, we submit, is 
not correct. It is not also clear how the use of the word 
« decree-holder ” in O. 21, R. 16 militates against the view 
adopted in Palantappa v. Lakshmanan.4 This view has also 
been taken in Bombay by Sir Charles Sargent, C. J., and 
Bayley, J., in Purmanand Das Jswandas v. Vallabdas Wally1,6 
which so far as we are able to see has not been dissented from 
by that High Court. Further, there seems to be no justification 
to restrict the application of this rule of equity to certain 
specified classes of cases alone, such as trustees and cestu! que 
irust, as suggested in Abdul Kader v. Daw Yin, where the 
learned Judges seem to recognise that their observations on this 
question are wholly obtier. We, therefore, venture to submit 
that the view which found favour in Purmanand Das Jicvandas 
v. Vallabdas Wallji,8 Ananda Mohon Roy v. Promotha 
Nath Gangulis and Palantappa v. Lakshinanan* is more in 
consonance with justice and principle. 








i. (1881) 19 Ch. D. 342 at 351, 2. (1862) 10 H. L. C. 191. 
3. (1888) 13 A. C. 523. 4. (1892) I. L. R. 16 Mad. 429. 
5. (1906) 17 M. L. J. 391. 6. (1887) I. L. R. 11 B. 505. 


7, A. I R. 1930 Rang. 308. 8. (1920) 25 C. W. N. 863. _ 
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E T MUNICIPAL Boar, AGRA, I. L. R. 4 All. l. 
EMPEROR v. Puttru Lat, I. L. R. 54 All. 5. 


These are interesting cases more for -the attitude adopted 
by the Court in the interpretation of the rules concerried than the 
particular points decided. In the first, the question was whether 
the. provision of the Municipal Act which authorised- the 
Municipal Board io make bye-laws prohibiting prostitutes from 
residing in a specified area within the municipal limits justified 
its making a bye-law requiring the prostitutes to reside in á 
particular area and it was held having regard to the principle 
that statutes that encroach on private rights should be strictly: 
construed that such a restriction was not justified. If 
instead of restricting them to a particular area, the bye-law 
had prohibited them from residing in the bulk ‘of the 
municipal area, the Board might have been formally 
correct and then the question would have been as to whether it 
was a reasonable exercise of the rule-making power. It is 
somewhat difficult to believe that the validity of a particular. 
Act should depend on shades of language which do not involve 
any difference in principle. In determining the question whether 
the exercise of the power was reasonable, probably the fact that 
the Act has not for its object segregation with a view to proper 
control. er regulation but only the keeping of specified parts 
free from contamination possibly owing to special features 
connected with those parts may be a very valuable factor for 
consideration. 


In the second case the question was whether the prohibi- 
tion in a liquor shop licence against keeping the shop open at 
specified hours amounted to a prohibition of keeping it tlosed 
during the other hours. It was held that it did not and the con- 
clusion seems obvious. But the Lower Court had convicted the 
man for breach of the conditions of the licence. The Magis- 
trate had inferred that it was not a case of a temporary absence 
from the fact that there was picketing that day but that the 
closing was induced by the picketing. His Lordship the acting 
Chief Justice did not consider that circumstance material as he 
held’ that the condition did not amount to a prohibition of 
closing the shop at other hours in the absence of clear words to 
that effect. -- 


NIC 
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Municipat Boarp, Benargs v. KanwArTYA LAL, I. L. R. 
54 All. 6. 


‘Fhe point in this case was as to the powers of the Second 
Appellate Court in deciding questions of custom. After some 
conflict of opinion, the Madras High Court in a Full Bench 
decision in Kuniarappa Reddi v. Manavala Goundan! decided 
that the High Court was bound by the findings as to the truth 
of the particular instances but the question as to whether the 
finding as to the existence and validity of custom was correct 
was a question of law which the High Court could consider. 
The Privy Council in Mohesh Chunder Dhal v. Satrughan 
Dhall, - Rup Chand v. Jambu Prasad’ and Anant Singh v. 
Durga Singht has characterised the finding as to custom 
as a finding of fact while in Palantappa Chetty v. Sreemath 
Devasitkamony Pandara Sannadhio the same tribunal would 
seem to regard the questions as generally mixed questions 
of law and fact, “the Judge first finding what were 
the things actually done in alleged pursuance of the custom, 
then determining whether these facts found satisfy the 
requirements of law.” This would seem to accord- 
with the line of cases which hold that legal inference 
from established facts is a point of law, e. g., permanent 
tenancy (Nafar Chandra Pal Chowdhury v, Shukur Sheikh 
and Dhanna Mal v. Moti Sagart), acquiescence (Bent Ram v. 
Kundan Lals) and adverse possession (Lachmeswar Singh v. 
Manowar Hossein®). The view of the Full Bench in this case 
that the existence of the alleged practice is a question of fact 
does not seem to go further. Whether the number of instances 
given are sufficient for drawing the inference of custom, 
whether the departures are such as to detract from the 
uniformity or continuity that is required, whether the length of 
time during which the alleged practice has existed is sufficient 





1. (1916) I. L. R. 41 M. 374: 34 M. L. J. 104 (F. B.). 
2, (1902) L. R 29 I. A. 62: L L. R. 29 C. 343 (P. C). 

„3. (1910) L. R. 37 I. A. 93; I. L. R 32 A. 247: 20 M. L, J. 439 (P. C). 
4, (1910) L. R. 37 I. A. 191: I. L. R. 32 A. 363: 20 M. L. J. 604 (P. C). 
5. (1917) L. R. 44 I. A. 147: I L. R. 40 M. 709: 33 M. L. J. 1 (P, C). 
6, (1918) L. R. 451A. 183: I. L. R. 46 C, 189 (P. C). 

7, (1927) L.R. 54 LA. 178: LL.R. 8 Lah. 573: 52 M.L.J. 663 (P. C). 
8. (1899) L. R. 26 I. A 58 : I. L, R, 21 A. 496 (P. C). 
9, (1891) L. R 19 L A. 48; I. L. R. 19 C, 253 (P. C). 
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to constitute the usage “ancient” within the meaning of the 
rule as to custom and whether the individual cases are cases in 
which the persons acting acted under the consciousness that the 
custom was binding, which so much weigh in the ultimate find- 
ing-as to custom, even in the “practice” aspect of it being 
admittedly questions of law, the mere finding as to the existence 
of a practice amounts to no more than saying that there have 
been so many general instances of acting in pursuance of the 
alleged custom. 





GHULAM MUHAMMAD v. GHULAM Hussain, L. R. 591. A. 
74:1. L. R. 54 All. 93: 62 M. L. J. 371 (P. C.). 


Some observations tncurta of the Privy Council in Maung 
Tun Tha v. Ma Thiti led toa considerable flutter in the Indian 
Courts as to the applicability of Art. 123 of the Limitation Act. 
Their Lordships finally declare in this case that that case does 
not affect the line of authorities which hold that that article 
only applies where the suit is brought against an executor. or 
administrator or some person legally charged with the duty 
o$ distributing the estate thus affirming the view taken in 
Nurdin Najbudin v. Bu Umrao? and Rustam Khan v. Janki. 
Somehow the bearing of Venkatadri Appa Rao v. Parthasarathi 
Appa Raos on this question is not considered where Art. 123 
was applied to a claim of legacy against an executor de son 
tort who cannot be said to be a person legally charged with the 
duty of distributing the estate. 


The further questions that arosein the case were points 
of Muhammadan law. A testator had devised to one of his 
sons as “proprietor” a portion of his estate subject to the 
trust of maintaining the slaves and dependents of the family 
and after the death of the testator the mother acting on 
behalf of that son and another son who were both minors had 
entered into an arrangement with daughters and other heirs by 
- which the latter surrendered their rights under the Muham- 
madan law for certain consideration recognising also the 
devise. The High Court held that it was a family arrange- 
ment and bound the sons inier se. The High Court also 
held that the devisee had no beneficial interest given to 


-— 








1, (1916) L. R. 44 I. A, 42: I. L. R. 44 C. 379: 32 M. L. J. 71 (P. C). 
2. (1920) I L.R. 45 Bom. 519, 3. (1928) LL.R. 51 A, 101 (F, B.), 
4, (1928) L. R. 521, A. 214: I. L. R. 48 M, 312: 48 M. L. J. 627 (P. C.). 
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himself and as such the devise though to one of the heirs 
was good. Their Lordships dissented from both these con- 
clusions and held that the devise was only subject to a charge 
or trust and did not exclude all beneficial interest in the son— 
that the devise in favour of the son was bad to —the 
extent of that beneficial interest in the absence of consent on 
the part of the other heirs, that the alleged family arrangement 
did not bind the sons as the mother had no authority to act on 
their behalf under the Muhammadan law and also because the 
arrangement did not determine the rights of the brothers inter 
se and that in those circumstances fact that the devise did not 
bind the sons did not have the effect of re-opening the arrange- 
ment so far as the other heirs were concerned. It was suggested 
before their Lordships that it was a wakf, servants and depend- 
ents being proper objects of a wakf. Their Lordships overrule 
the contention holding that servants and dependents were not 
within the Wakf Validating Act and that there cannot bea 
wakf for them in the absence of ultimate dedication to the 
poor. 
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BALKISHEN Das v. BecHaN Panpey, I. L. R. 54 All. 68. 


The point involved in this’case is one on which there is 
distinct tleavage of opinion between the Madras High Court on 
one side and the High Courts of Calcutta and Allahabad on the 
other, viz., as to when a sale deed has been executed by the 
vendor and put into the hands of the vendee and the vendee 
could have used the provisions of the Registration Act to get 
the deed registered, whether it is open to him to sue for specific 
performance and to have another deed executed and registered. 
The Calcutta and Allahabad High Courts hold that he can so 
sue; the Madras High Court holds that he cannot. Accord- 
ing to the latter Courts, the only mode of getting the document 
registered is that provided by the Registration Act and the 
remedy of specific performance is not available. In James Skinner 
v. R. H. Skinnerl the Privy Council overrule the decision 
of the Calcutta Court to this extent, viz., that the unregistered 
sale deed could not be used to prove the agreement in a suit for 
specific performance. The other question as to whether a suit 
for specific performance will lie has not been considered by the 
Privy Council. In the case under review there was a suit under 
S. 7Z of the Registration Act but unfortunately the Court 
passed a wrong order directing the defendant to present the 
document for registration instead of permitting the plaintiff to 
present it for registration. Whether the peculiar features of 
the case would have made any difference in Madras is doubtful, 
for even so, the duty of the plaintiff was to get the decree 
set right in appeal, 


— 


SaB Das v. NAND Lat, I. L. R. 13 Lah. 178. 


The soundness of this decision is open to doubt. The 
mother of a Hindu who succeeded to his property as his heir 
made a gift in favour of her daughter’s son. The agnates of 
the fourth degree who were the then presumptive reversioners 
filed a suit for a declaration that the gift is invalid and not 
binding on the reversion and the Lower Court granted it accor- 
dingly. The donee appealed but before the appeal was heard, 
Act II of 1929 came into force. The learned Judges hold that 
the donee, as a sister’s son of the last male owner, is a preferen- 
tial heir to the deceased ag he now comes earlier in the order of 





1. (1929) L. R. 56 L A. 363; I. L, R, 51 A. 771-357 M L, J. 765 (P. C). 
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succession than the plaintiffs and the suit must accordingly fail. 
The latter conclusion however does not follow from the former. 
The donee, if he survives the widow, may exclude the plaintiffs 
under the new Act. But as the widow was still alive and as 
the succession has not opened, it cannot be assumed that the 
declaration would be futile. If the donee does not as a matter 
of fact survive the widow when the reversion actually opens, 
the heirs of the donee will have to surrender the property to 
the actual reversioners. Nor can it be suggested that the suit 
cannot be laid by the remoter reversioners, as on the facts it is 
Clear that the nearest reversioner has precluded himself from 
suing on behalf of the reversion. In such circumstances the 
more remote reversioner can institute the suit on behalf of the 
reversionary estate. Jhandu v. Tarif,1 Rani Anund Koer v. The 
Court of Wards.2 It does not appear from the report whether 
the gift was of the whole estate of the last male owner, so as 
to let in the doctrine of surrender but even if it were so, the 
donee was not the next reversioner at the time of the gift in 
question and the particular gift therefore cannot be treated as 
a valid surrender. It may be that the widow and the donce 
may be able, in the altered state of the law, to enter into a fresh 
transaction defeating the rights of the reversioners but that 
cannot justify the conclusion that the suit as brought must fail. 


It may also be noted that the Act does not say, in clear 
terms, that S. 2 will apply even to cases where the male owner, 
whose heirship is being regulated, died before the Act comes 
into force. It is true that there is no saving clause in favour 
of existing succession to estates of males who died earlier. It is 
therefore permissible to hold that, whenever after the coming 
into force of the new Act, the order of succession has to be 
decided, S. 2 thereof will apply. The expression “Hindu male 
dying intestate” in the preamble of the Act is, however, some- 
what ambiguous. Where however the operative portion of the 
enactinent is clear, the preamble cannot be relied on to curtail 
it. See Secretary of State for India in Council v. Maharajah 
of Bobbili.3 Attorney-General v. Brodie.4 





1. (1914) L L. R 37 AlL 45:28 M. L. J. 453 (P.C). 
2. (1880) L. R. 8 I. A. 14: I. L. R. 6 Cal. 764 (P.C). 
3, (1919) L.R, 46 LA. 302: LLR. 43, Mad. 529 at 536 :37 M.LJ. J. 724 (P.C) 
o z 4 (1846) 4 M, L A. 190.. 
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MUSSAMMUT AFZAL-UN-NISSA vV. FAYAZUDDIN, I. L. R. 13 
Lah. 195. 


The procedure of allowing numerous parties having a 
éommon interest to be represented by some of them for the 
purpose of a pending litigation is well established on general 
principles of convenience and necessity. O. 1, R. 8, Civil Pro- 
eedure Code, provides for the matter in the trial court. There 
is nothing wrong or objectionable in allowing a similar principle 
in later stages like appeals. The mere existence of a decree in 
favour of several persons is not necessarily a bar to the 
exercise of such power by an appellate court in proper cases. 
We agree that S. 107 and S. 151, Civil Procedure Code, are of 
sufficient amplitude to justify such a procedure in an appeal 
also. 


MussaAMMAT Mori Barv. THE AGENT, NORTH- VESTERN 
RarLway, I. L. R. 13 Lah. 228. 


The question in this case was whether the expression 
«unmarried sister” in the definition of the term “Dependent” in 
Act VIII of 1923 (The Workmen’s Compensation Act) 
includes a sister whose husband is not alive at the time when 
the question arises. The learned Judge holds on the English 
authorities cited that the primary meaning of the term is no 
doubt a person who has mever been married but that the 
secondary meaning is also possible if the context and cir- 
cumstances indicate the same. Having regard to the policy 
of the Indian Act it was held in the above case that the 
expression “unmarried” was satisfied by the fact that the 
claimant had no husband alive at the time. We do not 
think that there is sufficient indication in the Act or the context 
to justify any other than the primary meaning of the term. 
No doubt actual dependence is not a condition precedent under 
the Indian law. But that circuinstafce is not by itself con- 
clusive. If actual dependence is no criterion, there is no reason 
why a married adult daughter should be excluded while a 
widowed sister should be included. The expression “unmar- 
ried” in reference to the daughter is obviously used in the 
primary sense only and there is no reason why the same term 
in the same definition clause should have a wider significance 
in the case of a sister. l 
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Kirra Ram v. MuHAMMAD ZAHUR Din, I. L. R. 13 Lah. 
311. 


A decree directing delivery of possession to the plaintiffs 
conditionally on their paying the defendants a certain sum of 
money was never executed. The defendants who had all along 
been denying the title of the plaintiffs held on for more than 
twelve years after the decree. The learned Judges held that 
the defendants were in adverse possession and perfected their 
title. The decree cannot be construed as creating the relation- 
ship of mortgagor and mortgagee nor that of landlord and 
tenant. 

The defendants’ possession for over 12 years after the 
passing of an unconditional decree for possession in favour of 
the plaintif which was never executed has been held to create 
a statutory title. Maharaja-Bahadur Kesho Prasad Singh v. 
Madho Prasad Singh.1 Similarly the Privy Council has 
held that a decree which provided for the defendants continu- 
ing io own their rights as jotedars so long as they were ready 
and willing to pay specified rent to the plaintiff could not be 
read as establishing the relationship of landlord and tenant 
between the parties and that the continued possession of the 
lands by the defendants without payment of rent for over the 
statutory period was sufficient to bar the plaintiff’s claim. 
Kumar Gopika Raman Roy v. Atal Singh.? This latter 
decision of the Privy Council will directly govern the case 
under notice. 


—— a aa Im 





1. (1928) 55 M. L. J. 251 (P.C.) 
2. (1929) L. R. 56 I A. 119: L L. R 56 G 10034 56 MLS. 562 (P.C) - 
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IMPERIAL BANK OF INDIA v. BENGAL NATIONAL BANK, 
k LeR:159 Cal. 377 201 Me L: J- 589 (P7 C.) 


The decision in this case is one of considerable interest and 
importance as their Lordships have themselves observed. 
Stripped of details immaterial for the present purpose, the facts 
are that a Bank which had outstandings due from customers 
for which securities of immovable properties had been taken 
by deposit of title deeds assigned the outstandings to another 
Bank by two unregistered documents and the question was 
about the rights of the assignee Bank. The matter was some- 
what complicated by an admission made on a former occasion 
that by reason of non-registration of the documents, ¢. e., the 
debentures in the particular case, the immovable properties 
could not be affected. It is not clear what the decision would 
have been with respect to the immovable properties given as 
security but for the admission referred to. 


One point is however made quite clear by their Lordships, 
namely, that in the cases of mortgage debts and debts which 
are otherwise charged on immovable properties, the debts 
remain distinct and are not merged in the immovable proper- 
ties which are given as securities and do not become immov- 
able properties for that reason. The result is, as their Lordships 
have pointed out, that the debts can be the subject of transfer 
apart from the immovable properties secured which securi- 
ties themselves can only be transferred by act of parties only 
by a registered instrument under the Transfer of Property Act, 
as they are an interest in immovable properties. Their Lord- 
ships have also pointed out that the exclusion of mortgage debts 
from the definition of an “actionable claim” in S. 3 of the 
Transfer of Property Act as amended by Act II of 1900 has 
not the effect of making the debts, apart from the immovable 
property given as security, not transferable otherwise than by 
_a registered instrument. The result of this pronouncement 
would seem to be that the decisions in Perumal Ammal v. 
Perumal Naickeri, Elumalai Chetty v. Balakrishna Mudaliara 
and Sakhiuddin Saha v. Sonatllah Sarkar’ to the extent to 
which they hold that, after the amendment, a mortgage debt 
can only be transferred by a registered instrument even with 








' 1. (1920) I. L. R. 44 M. 196: 40 M. L. J. 25, 
2. (1921) I. L. R. 44 M, 965: 41 M. L, J. 297, 
3, (1918) 22 C, W. N. 641, 
NIC 
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regard to the debt are no longer good law. Indeed, their 
Lordships have pointed out that such a debi though not an 
actionable claim under the Act is nevertheless a debt and that 
therefore the provisions of S. 134 which refer to debts and not 
to actionable claims, are applicable to such a case. 

In view of their Lordships’ decision, it may be noticed that 
the effect of the amendment is only that mortgage debts are 
excluded from the definition of the expression ‘actionable 
claims ” wherever that expression is used in the Transfer of 
Property Act, but that nevertheless they are debis which are a 
species of property which are not prohibited from alienation by 
reason of S. 6 of the Act but which, on the other hand, are ex- 
pressly made alienable by that section. If, therefore, they are 
debts and can be alienated under the provisions of S. 6 and they 
are not “actionable claims ’’ io which the formalities for a 
transfer prescribed by S. 130 do not apply, it would seem that 
the debts can be transferred even orally. See S.9 of the 
Transfer of Property Act. If, as has been pointed out, the 
debts, as such, could be transferred, the effect of such transfer 
would be that under S. 8 of the Transfer of Property Act, the 
security would also be transferred by operation of law. Cf. 
the principle underlying Cuniah v. Gopal Chethar4 and Nata- 
raja Iyer v. The South Indian Bank of Tinnevelly3, Dwarkadoss 
Govardandoss v. Devakott Animal? and Perumal Amal v. 
Perumal Natcker1. It may be that this aspect of the matter 
was not open before their Lordships by reason of the admission 
that the documents in the case required registration and not 
being registered would not affect any immovable propertics. 

It remains to notice what their Lordships seem to think is 
the consequence of the amendment. They observe that its 
effect is to restrict the statutory rights on transfer, such as the 
right to sue in the transferee’s name, etc., to such transfers as 
are transfers of “ actionable claims ” as defined. Their Lord- 
ships further observe that the assignee bank can only enforce 
the debt in the name of the assignor bank which no doubt the 
latter must permit. While no exception can be taken to the 
previous statement which we understand as meaning that the 





1. (1920) I. L. R. 44 M. 196 at 201: 40 M. L. J. 25, J 
4, (1918) 1919 M. W. N. 613: 26 M. L. ‘It 242. 
5, (1911) I, L. R. 37 M. 51 : 22 M. L, J. 105, 
6. (1914) 15 M, L. T. 198, 
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provisions relating to “ actionable claims” in the Act do not 
apply to a transfer of the debts in mortgage debts, it is not 
easy to appreciate the force of the latter observation. Once it 
is recognised that the debts, as such, are transf{crable under 
S. 6 of the Act, it is difficult to see the necessity of the trans- 
feror joining in the suit on the debts. Even in England, this 
necessity of the transferor joining in the suit was restricted to 
cases of legal choses in action which were not assignable at 
Common Law but whose assignment was recognised only in 
equity. The rule has no application to. cases of equitable 
choses in action, such as, the right to recover a legacy or the in- 
terest in a trust fund, which were assignable in equity and to 
the cases of choses in action falling under S. 25 (6) of the 
Judicature Act of 1873 which is now re-enacted in S. 136 of 
the English Law of Property Act, 1925. If, therefore, in the 
cases of choses in action assignable at law or by statute, there 
was no need to join the transferor in the suit, there seems to be 
no necessity in this country even after S. 6 of the Transfer of 
Property Act to join the transferor in the suit on the debt. 


JATEENDRAMOHAN MITRA v. PRABODHKUMAR DATTA, 
I. L. R. 59 Cal. 2600. i 


One of the points laid down in this case is that even when 
one of the walls of a room belongs to the defendant and there 
is a window in that wall, the plaintiff who owns the room and 
the other three walls enclosing the room can acquire a right of 
easement of light by prescription through the window helonging 
to the defendant and in his wall and opening on his premises. 
To put it shortly, the learned Judges have held’ that the plaintiff 
can acquire an easement of lght through the defendant’s 
window for the plaintifs premises. The decision ilself has been 
given under S. 26 of the Indian Limitation Act as the Indian 
Easements Act does not extend, among other provinces, to 
Bengal. But the point will, we venture to submit, have to be 
answered in the same manner under the latter Act as well, as 
the terms of S. 15 of the Indian Easements Act are, for the 
present purpose, similar to those of S. 26 of the Limitation Act. 

The confusion which led to the argument for the opposite 
view is based on the use of the expression “ plaintiff’s ancient 
lights” and understanding it as meaning “ plaintiff’s ancient 


pe 
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windows " which would imply that the windows themselves 
should be owned by the plaintiff. If, as pointed out in Goddard 
on Easements of the 7th edition, page 54, the expression used is 
“ancient light” and not “ancient window” and the latter 
phrase is nowhere used, it will be recognised that there is very 
little to support the argument. Further, as shown by the same 
author, the plaintiff’s “ right to light, ” as it is sometimes called, 
means really the curtailment of the neighbour defendant’s 
right to build as he pleases or to refrain from building on his 
land in such a way as to hinder the access of light to the plain- 
tiff’s premises. This, indeed, is the true nature of an easement 
and is adopted in the definition of the term in S. 4 of the Indian 
Easements Act and has been elaborated in S. 7. See, especially, 
Illustration (a} to S. 7. In this view, a servient owner is 
prevented from building on his land so as to obstruct the access 
of light to the dominant heritage and it is immaterial if the 
aperture or window in respect of which the right is claimed and 
which in some respects is the measure of his right belongs to 
the defendant himself. It must, however, be noticed that the 
decisions in National Provincial Plate Glass Insurance Company 
v. Prudential Assurance Companyi and Scott v. Pape,’ referred 
to by the learned Judges in the case under notice, have been 
shaken to some extent by the decision of the House of Lords in 
Colis v. Home and Colontal Stores, Linuted,3 though it may not 
strictly affect the present question. The point is clear if the’ 
language of the statute is given effect to, as the learned Judges 
have done, without trying to import considerations and notions 
foreign to the sections within their scope. 





l. (1877) 6 Ch. D. 757. (1886) 31 Ch D. 554. 
J. 


2: 
(1904) A, G 179, 
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MAHABIR SINGH v. Dip Narain TEWARI, I.L.R. 54 All. 25. 


On the question as to how far the validity of a decree is 
open to examination in execution, that is to say either that it was 
rendered by a Court without jurisdiction territorial or other- 
wise, or that for any other reason it is a nullity there isa 
regular babel of decisions. 

The judgment of Sir Sulaiman in this case strikes a hope- 
ful mean which might afford a solution. The’ question here 
was as to whether it was open to the representative of a party 
who died before decree and whose representatives were not 
brought on record to show in execution that the decree was 
bad on that ground. The Officiating Chief Justice, with whom 
the other Judges of the Full Bench concurred, held that the 
question was not open in execution as the questions that can 
properly be investigated under S. 47, Civil Procedure Code, are 
questions relating to execution, satisfaction and discharge of the 
decree but not questions regarding the validity of the decree itself. 
His Lordship was also of opinion that the ancestor was not 
really a party within the meaning of the section, he having died 
before the decree just as a minor not properly represented lias 
been held to be not a party. For that reason also His Lord- 
ship was of opinion that S. 47 did not apply. 

Having held that he was not a representative it was easy 
to hold that the Court could pronounce that the decree was not 
binding against him while the decree was in execution though 
the order would not be an order under S. 47 but an order under 
O. 21, R. 58 or O. 21, R. 100 according to the stage at which 
the order is made. _ . 

His Lordship would apparently hold even in the case of 
parties that it is open to the Court to hold that the decree was a 
nullity though such order would not be conclusive but would 
be open to re-examination in a suit. If the decree was only 
voidable, the Court could not go into the question in execution 
but would have to leave it to be determined in a fresh suit. A 
further question discussed in connection with this matter was as 
to whether a party who defeated the application of the other 
side ynder S. 47 on the ground that it was not a matter for 
decision under that section but for a separate suit could defeat 
‘the suit subsequently brought by pleading S. 47 in bar of the 
suit. The Judges seem to be agreed that there would be no 
estoppel-in the case as it would. be against’ Statute to hold that 

N. 1. C. 
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there was one. The rule of estoppel has been applied by the 
Privy Council in Sadastva Pillai v. Ramalinga Pillatl so as to 
preclude a party who had agreed to payment of mesne profits 
being enforced in execution from afterwards resiling from the 
agreement and pleading that it was not a matter for execution. 
The ground assigned was that it was not a case of utter want 
of jurisdiction but of irregular procedure in respect of matters 
over which the Court has undoubted jurisdiction. This princi- 
ple was applied so as to prevent the objection of S. 47, Civil 
Procedure Code, being taken in appeal in Venkatakrishnama 
Charlu v. Krishna Raot%. In other words, it was held that the 
objection not being one as to jurisdiction but one relating 
to procedure, it could be waived. This view has the support 
of numerous cases therein cited. In very similar circumstances 
to the present in Jagannadha Rao v. Kurmayya3 it was held 
that the party was estopped. (See also Ramgati Mohurer 
v. Pran Hart Sealt and Shashi Bhusan Mandal v. Ram Sebak 
Mandalt.) On this point, however, a dissenting note is 
struck in Abdulla Koya v. Kallumpurath Kanarané. In 
Sadasiva Pillo v. Ramalinga Pillar there was no question of 
contravening the provision of any statute, but having regard to 
the fact that it is open to the Court to convert the application 
under S. 47 into a suit so long as no question of jurisdiction as 
to subject-matter arises, the better conclusion would seem to be 
that the rule of estoppel might be given effect to. Another 
question that arose for consideration was as to whether the 
point of estoppel could be taken in appeal. Somewhat narrow 
view was taken of the admissibility of new points in appeal by 
the Full Bench in Ram Kinkar Rai v. Tufani Ahiri. The Chief 
Justice would confine the authority of that case to the question 
that directly arose in it, viz., as to whether the particular point 
raised in that case could be taken in appeal by a party. He 
suggests various circumstances among others considerations of 
public policy being one that might justify the entertainment of 
anew ground in appeal. His Lordship also points out that 
any way it is open to the Court itself in a proper case to raise 
the point in its discretion and determine it or have it determin- 
ed. In Ganga Ram v. Mutesras, a case reported in this part, 





1, (1875) L. R. 2 L A. 219. 2. (1909) L L. R. 32 M. 425, 
3. (1907) 17 AL L. J. 314. 4, (1905) 3 C. L. J. 201, 

5, (1914) 24 I. C. 181. 6. (1917) 33 M. L. J. 463. 

7, (1930) LL.R. 53 AU, 65 (F.B.). 8 (1931) I. L, R, 54 AIl. 65, 
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a point of law arising on facts admitted—the point being an 
objection under O. 2, R. 2—it was held could be taken for the 
first time in appeal. This is what Lord Watson says in Connec- 
iicut Fire Insurance Company v. Kavanagh® with reference to 
this matter: 


“ When a question of law is raised for the first time in a court of last 
resort, upon the construction of a document, or upon facts either admitted or 
proved beyond controversy, it is not only competent but expedient, in the 
interests of justice, to entertain the plea. The expediency of adopting that 
course may be doubted, when the plea cannot be disposed of without deciding 
nice questions of fact, in considering which the Court of ultimate review is 
placed in a much less advantageous position than the Courts below. But 
their Lordships have no hesitation in holding that the course ought not, in any 
case, to be followed, unless the Court is satisfied that the evidence upon which 
they are asked to decide establishes beyond doubt that the facts, if fully in- 
vestigated, would have supported the new plea.” 


In Ramlal Hargopal v. Ktshanchand10 their Lordships 
felt bound “to take notice of an objection to the jurisdiction 
however late in the day it may be raised if it be that on 
the facts admitted or proved it is manifest there is a defect of 
jurisdiction”. The plea of absence of jurisdiction will be 
entertained even though it was dropped in the lower appellate 
Court (H. A. Brett v. Ellaiyal1) and was permitted to be 
raised by the Privy Council, though it was not raised in any of 
the Lower Courts and was not even mentioned in the grounds of 
appeal to the Privy Council. Maha Prasad Singh v. Ramani 


Mohan Singhi? and Banstlal Abirchand v. Ghulam Mahbub 
Khant. 


One other question that was considered was as to whether a 
suit on a mortgage can abate after the preliminary decree. 
The Allahabad High Court maintains the view taken in earlier 
cases that it can abate and dissents from the Madras view 
in Perumal Pillai v. Perumal Chetty-4. 





RasHip AHMAD v. ANISA Kutatun, L. R. 591I. A. 21 : 
I, L. R. 54 All. 46 : 62 M. L. J. 405 (P. C.). 


This case is a warning to Mubammadan husbands who 
pronounce in thoughtlessness, anger, or for appearance sake 
and with ulterior motives talak in the triple form. Their Lord- 








9, (1892) A. C. 473 at 480. 
10, (1923) L. R 51 I. A. 72:1L. R. 51 C. 361: 46 AL L.J. 628 (P.C). 
11. (1869) 13 M. I. A 104. 
12, (1914) L. R 41 L A. 197: I. L, R. 42 C. 116: 27 M. L. J. 459 (P.C). 
13. (1925) L, R. 53 I. A. 58: I. L. R. 53 C. 88: 49 M. L. J. 806 (P.C.). 
14. (1928) I. L. R. 51 M, 701: 55 M. L. J. 253 (F.B.). 
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ships hold that a person cannot get rid of the legal effect of the 
ceremony of talak by giving proof of his intention and showing 
that it was a fictitious act. The ceremony was gone through in 
this case, it was said, to please the father and the couple lived 
on in spite of it as husband and wife for fifteen years,and had 
several children but to no effect. The law trifled with had its 
revenge and the wife was held to be no wife and the children 
illegitimate. Acknowledgment by the husband could not give 
them legal status in the absence of proof that the woman was 
married by another and divorced and then lived with the divorc- 
ing husband. Proof of, living together as husband and wife 
was held by itself not sufficient to fill up the gap. 





ALI MugamMataD Kean v. Is#aQ Aci Kaan, I. LR. 
54 All. 57 (E. B). | 

A plaint was filed in Court purporting to be by a minor, 
his mother acting as his next friend. He was a major at the 
time. The filing of the plaint, however, was with his knowledge 
and authority. The question was whether the defect could be 
remedied. The Full Bench holds that it is a mere irregularity 
and as such was not irremediable. The general trend of cases 
has been, as pointed out in this case, to regard all defects as to 
verification, signature, or presentation or authority as mere 
irregularities that are capable of being cured so long as the 
presentation has been with the knowledge and authority of the 
person concerned. Even if it has been without authority, there 
is nothing against the act being ratified so long at any rate as 
fhe other side is not deprived of the plea of limitation available 
to it. 
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Nanp GoPaL v. BatuK Prasan Gupta, I. L. R. 54 All. 17. 


The owner of two houses, while selling one of them with a 
construction on the intervening lane and in part resting on a 
wall of the other, reserved to himself the right to call upon the 
vendee at any time to remove the construction at his (vendee’s) 
expense and keep the lane clear. The question in the case 
was whether this agreement could be enforced against the official 
assignee in whom the property vested on the insolvency of the 
vendee or his vendee. Their Lordships held that 1t could be. 
Whether viewed as a clause reserving an easement in favour of 
the vendor or as a covenant restricting the enjoyment by the 
purchaser for the beneficial enjoyment of the vendee’s house 
(Ss. 11 and 40 of the Transfer of Property Act) or as a clause 
reserving an option to the vendor to revoke the easement in 
favour of the vendee (S. 39, Easements Act), there is no reason 
why it should not bind the official assignee or his vendees having 
regard to the principles laid down by the Privy Council with 
respect to the rights of the official assignee in Sheobaran Singh v. 
Kulsuni-un-nissal. The more difficult question was whether the 
clause amounted to any of these various things, or was a mere 
“affirmative covenant whictt ee) the clause relating to 
payment of costs was and which c “yd not bind the purchaser 
(see Smith v. Colbournes, which sottgewhat resembles the case). 
In the determination of the precisă nature of the agreement 
the ownership of the lane would pave been a material circum- 
stance but the report does not Sfisclose any clue as to it. So far 
as the right to rest the constuction on the wall of the unsold 
house was concerned the gant was of an easement and there 
does not seem to be any” reason why the agreement should not 
be read as an option-teserved which when exercised would ter- 
minate the easement (S, 39 of the Easements Act). If the 
lane also belonged to the vendor the position with respect to it 
would also be precisely the same. If it belonged to neither and 
both the vendor and the vendee had only an easement in 
respect of it the agreement would amount to an authority or 
licence to obstruct the enjoyment of the easement and 20 years’ 
non-enjoyment might destroy the right under S. 47, the 
agreement notwithstanding—the agreement remaining alive 
thereafter merely for the purpose of giving a right of damages 
as against the actual party to the covenant or his representa- 
tives. Transferees would not be bound after the extinction of 















1, (1927) L. R. 54 I. A. 204: I L. R. 49 A. 367: 52 M. L. J. 658 (P. C:). 
- 2 (1914) 2 Ch. 533. - 
N. L. C. 
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2 
the easement right. If the lane belonged to the vendee the 
agreement could be viewed as a covenant restricting enjoyment; 
then also, it would bina purchasers with notice which their 
Lordships held the purchaser in the case to be. The covenant 
in the case, however, seems to have been affirmatively expressed 
and would seem to be almost similar to that in Simitth v. 
Colbourne? where the Court of Appeal held that it could 
not be read as implying a negative covenant restricting 
enjoyment. If the legal position should be considered as one 
of the creation of an easement in future it would be open to 
the vice of perpetuity. Galeon Easements, p. 8. If, on the 
other hand, it could be viewed as reservation of a present right 
of easement, it would not be open to any objection on that 
score (see South Eastern Railway Company v. Associated 
Portland Cement Manufacturers, Lid.3) and non-exercise of 
that right might not extinguish the easement as the non- 
exercise would hava been in pursuance of an agreement be- 
tween the servient and dominant owners (S. 47, Easements 
Act, Explanation). A minor point as to notice also arose in 
the case. That is to say whether the registration of the deed 


of sale was notice to the purchaser ~ *hirs -resermtinuie Ar 










saction requiring registration the 
registration was notice does not 
same conclusion results from the 
application of the other we nown principle that notice of a 
deed is notice of its contents. is impossible that the vendec 
from the Official Assignee should Wave been unaware of the sale 
deed which was the foundation of h¥g title. 


the reservation was not a tr 
view of Lheir Lordships th 
seem to be correct but the 





Hans Nata v. Racdo Prasan SINAI, L. R. 59 I. A. 138: 
I. L. R. 54 All. 189: 62 M. L. J. 54 (P. C.Y: 

Pending a suit to enforce the customary Tight of pre- 
emption against the purchaser of a share in a village, the defend- 
ant acquired by gift from another co-sharer a small independent 
fractional share. If the gift had taken place before the suit 
that would have defeated the right of pre-emption. The question 
was whether the same thing taking place after suit defeated 
the right. Per conira, it was argued that the principle of lis 
pendens applied. Their Lordships point out that the principle 
of lis pendens renders the alienation of the subject-matter of 
the suit ineffective and could have no application to the present 
case where the defendant acquired some other share by gift. If, 


2. (1914) 2 Ch. 533. 3. (1910) 1 Ch 12 at 15, 
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for instance, a sale or gift of the share forming the subject- 
matter of the gift takes place in favour of a co-sharer during 
suit, it would not, by reason of the principle of lis pendens, 
defeat the right of pre-emption though if the same transaction 
took place before suit, it would have defeated it. Their Lord- 
ships would not give a wider application to the rule of lis 
pendens and expressly negative any general, doctrine of law 
that nothing occurring between the date of the suit and the 
decree could alter the relations between the parties. It was 
possible to hold that nothing that took place after the sale 
should affect the right of the co-sharer if the custom was that 
but that was not the custom as found by the Allahabad High 
Court. The custom as found disentitled the co-sharer to pre- 
empt if after sale or before suit (+) the co-sharer claiming pre- 
emption ceased to be such by partition, (ti) if the vendee 
became a co-sharer by any undisputed purchase or by a gift, and 
(tit) if the vendee transferred the property to another co- 
sharer. Their Lordships held that the principle of lis pendens is 
material only in case of the transfer of the subject-matter and 
not in other cases, 

Fagir CHAND v. Aziz Auman, L. R. 59 1. A. 106: I. L. R. 
54 All. 199: 62 M. I. J 492 (P.C.). 

Properties 4 and B were mortgaged to X and then pro- 
perties B and C were mortgaged to Y. In taking account of the 
value of B for the purpose of contribution is the whole amount 
of the mortgage to X to be taken into consideration or only the 
proportionate liability? This was the question before their 
Lordships in this case. Their Lordships overruling the opinion 
to the contrary of the Allahabad High Court held that it is only 
the proportionate liability that has to be taken account of and 
not the entire liability. The Allahabad High Court took the 
language literally and held that the amount of the incumbrance 
to which the property is subject could not be read as the pro- 
portionate amount to which it is by the application of the 
principle of the section liable. In arriving at this conclusion 
the High Court referred to the definition oí the mortgage money 
in S. 58, and naturally this argument is not of much value as 
the word mortgage money does not occur in S. 82. The High 
Court held that the term incumbrance had a wider connotation 
than mortgage and would include even a permanent lease and 
as such did not attract the application of S. 82 in the assess- 
ment of its value. Their Lordships of the Privy Council while 
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agreeing that the word incumbrance has a wider connotation than 
mortgage, could not follow the High Court in the argument 
founded upon it. The section being one framed for the purpose 
of determining the ultimate liability, it would seem to be com- 
monsense to read the section in the manner their Lordships have 
done. Their Lordships do not consider the changes effected 
in the section by recent legislative amendments but it does not 
seem that they effect any material change in this matter. The 
words substituted are “ the amount of any mortgage or charge”. 
The change takes the point from the argument of the Allahabad 
High Court by substituting the words “ mortgage and charge ” 
to both of which the principle of contribution enunciated in 
S. 82 is applicable. It would not, we apprehend, have the effect 
of preventing the Court from taking account of incumbrances 
such as permanent leases or attachments as those are factors 
to be considered in assessing the value of the mortgaged pro- 
perty. When the immoveable property mortgaged is subject to 
a permanent lease it is impossible to conceive how the mortgage 
can be held to comprise the leasehold right; the property com- 
prised would only be the entire right minus the leasehold interest. 
In fact the direction as to deduction would seem to be totally 
unnecessary but for reducing the liability to the proportionate 
share of the prior mortgage amount. When the equity of 
redemption is mortgaged it is difficult to understand how the 
value of the property comprised in the mortgage could be arriv- 
ed at without taking into account the prior mortgage. The 
provisions of the Transfer of Property Act do not keep the 
two ideas, viz., of physical property and the property comprised 
in the mortgage which might be a smaller right distinct and 
there is consequently a lot of confusion which it is to be regret- 
ted even the recent amendments have not entirely cleared 
though decisions of Courts have helped considerably to clarify 
the ideas on the subject. 

Although their Lordships would not dismiss the suit for 
contribution on the ground of non-joinder of some of the 
parties who were liable to contribute the suit having been dis- 
missed in the first Court also on the ground that no materials 
had been placed before that Court to enable it to arrive at a 
conclusion as to the value of those other properties comprised in 
the frst mortgage their Lordships affirmed the order ofdismissal. 

Their Lordships express no opinion on the important point 
of limitation considered in the first Court, viz., as to whether 
limitation for a suit for contribution under S. 82, Transfer of 
Property Act, arises from the date of payment or on the foot- 
ing that the plaintiff is subrogated to the rights of the original 
mortgagee whom he has paid off, a point on which there is a 
sharp cleavage of-opiniom -= -=> - = a a 
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Manomep CHotoo v. ABDuL Hamm Kaan, IL. R. 
10 Rang. 82. 


A suit was brought by some of the heirs of a decéased - 
Mahomedan for recovery of possession of their share im certain 
property belonging to the deceased in the hands of the defend- 
ant. The defendant had no right or title to, ot to represent, 
the estate of the deceased but was in possession as a trespasseT 
without any title. It was held in the case under notice that 
Art. 123 of the Limitation Act did not apply to the case. In 
the other High Courts it has been uniformly held that even if 
the defendant were not a trespasser but a co-heir, Art. 123 will 
not apply, as the co-heir in possession is not under any legal duty 
to distribute the estate between the other co-heirs. (See Kha- 
dersa Hajee Bappu v. Puthen Veeitl Ayissa Ummak, Umarda- 
raz Ali Khan v. Wilayat Ali Khans, Mahomed Riasat Als v. 
Hasin Banu3, Nurdin Nafbudin v. Bu Umrao4s, Mussamniat Jano 
v. Narsingh Dasi, Rustam Khan v. Janki8, Marian Beeviamma] . 
v. Kadir Meera Sahib Taragan’ and Bai Jivi v. Bai Bibanboo8.) 
The question therefore of a trespasser defendant is in these- 
Courts only a fortiori. See Mitra’s Limitation, 6th ed., p. 1477, 
note (3). The cases cited as authority for the position were 
cases against strangers but the question was not discussed in 
them but assumed. Kartick Chunder Ghuttuck v. Sundari Deb1® 
was one under Art. 127 and it has been held under that article in 
Bhavrao v. Rakhmini0, Malkappa v. Mudkappall and Faktrappa 
v. Rudrappals that the plaintiff and defendant must both be 
members of a joint Hindu family. But in Rangoon it has been 
held almost consistently and in some cases the Court has even — 
said that it is the settled and incontestable law that Art. 123 
applies to a suit against a co-heir, unless after the succession 
opened, the co-heirs agreed to be in possession as tenants-in- 
common. See Maung Po Kin v. Maung Shwe Byais, Ma Tok v. 
Ma Yinl4 and Maung Shwe An v. Maung Tok Pyulé. In Maung 





1. (1910) I. L. R. 34 AL 511 : 20M. L. J. 288 (F. B.). 
2, (1896) L L. R. 19 All. 169. 
3. (1893) L. R. 20 L A. 155 :I. L. R. 21 Cal. 157 (P. C). 
4. (1920) I. L. R. 45 Bom. 519. 5 (1929) LL R. 11 Lah. 29. 
6. (1928) L L. R. 51 All. 101 (F. B.). 7. (1915) 29 I. C. 275. 
8. (1928) 31 Bom. L. R. 199 : A.I. R. 1929 Bom. 141. 
9. (1891) I. L. R. 18 Cal 642. 10. (1898) LL.R. 23 Bom. 137 (F.B.). 
11, (1912) I. L. R. 37 Bom. 84. ` 
12. (1931) 34 Bom. L. R. 354 : A. I. R. 1932 Bom. 255. 
13. (1923) I. L. R. 1 Rang. 405. 14, (1925) I. L. R 3 Rang. 77, 
15. (1927) I. L. R. 5 Rang. 582. 
N. I. C. 
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Tun Tha v. Ma TAsti6 the Privy Council applied Art. 123 to the 
case of Buddhist co-heirs without discussion and that gave a stir 
to the settled views of the other High Courts on the question. 
(See Shirinbar v. Ratanbarl7.) But finally the Courts stuck to 
their view (Nurdin Naybudin v. Bu Unmraos, Rustam Khan v 
Jank16 and Mussammat Jano v. Narsingh Dass) and ‘it is 
noteworthy that Rangoon also followed Rustam Khan v. 
Janks8 in Ma Bi v. Ma Khatooni8 in the case of Maho-. 
medan co-heirs. The ground of distinction of Maung 
Tun Tha v. Ma Thit18 suggested in these later cases, 
namely, that it is a case under the Buddhist Law, does 
not seem to be tenable though it was approved also in Ma 
Bi v. Ma Khaiooni8, In fact in Ma Nan Thu v. Ma Shwe 
Mi18 which is not referred to in Ma Bi v. Ma Khatoon!8 it was 
applied in Rangoon to a case of Christian co-heirs. Further 
Maung Po Kin v. Maung Shwe Byal8 puts it on general 
principles and not as anything special to Buddhist Law. It was 
by virtue of Maung Tun Tha v. Ma Thit16 to a certain extent 
that in Rajah Parthasarathi Appa Rao v. Rajah Venkatadn 
Appa Rao® Art. 123 was applied to the case of a defendant 
who was not an executor, but was in possession of the estate in 
circumstances which rendered him accountable in equity. to those 
having claims upon the estate and inasmuch as in Venketadri 
Appa Rao v. Parthasarathi Appa Rao?! the Privy Council have 
upheld the decision, it has to that extent received the imprimatur 
of the Judicial Committee. But now again in Ghulam Maham- 
mad v. Shaikh Ghulam Husain% the Privy Council have definitely 
stated that the Board in Maung Tun Tha v. Ma Thii16 did not 
intend to overrule the long series of decisions of Indian Courts 
and in fact that there no question of limitation arose. The 
question may, therefore, arise as to how Venkatadri Appa Rao 
v. Parthasaratht Appa Rao® and Ghulam Mahammad v. Shaikh 
Ghulam Husain%® can both be dovetailed to give a consistent 
interpretation to Art. 123. In Rajah Parthasarathi Appa Rao 








See notes 4,5, 6 and 13 supra. 
16. (1916) L. R. 44 I. A. 42: LL. R. 44 Cal 379: 32 M. L. J. 71 (B.C). 
17. (1918) I. L. R. 43 Bom. 845. 18. (1929) I. L. R. 7 Rang. 744. 
19. (1925) 88 I. C. 609 : A. I. R. 1925 Rang. 233. 
20.. (1922) I. L. R. 46 M. 190 :43 M. L. J. 486 (F. B). 
21. - (1925) L. R. 52 L A. 214: I. L. R. 48 M. 312: 48 M. L. J. 627 (P. C.).- 
` 22, (1931) L. R. 59 I. A, 74: 62 M. L. J. 371 (B.C), 
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v. Rajah Venkatadri Appa Raow Art. 123 was applied mainly 
as a result of Maung Tun Tha v. Ma Thit16 though Khetranani 
Dasee v. Dhirendra Nath Roy%8 was also relied on. At page 246, 
Mr. Kumaraswami Sastriar, J., no doubt says that “ whatever 
doubts there may be as regards cases of intestacy, I do not see 
any reason for holding that a suit for a legacy or for a share 
of a residue bequeathed by a testator can fall under Art. 123 
only if it is against an executor and not if it is against one in 
possession of assets which are liable for payment of the legacies. 
The wording of Art. 123 is general. It refers to a suit fora 
legacy or for a share of a residue bequeathed hy a testator, and 
if the legatee has a cause of action against the person in posses- 
sion of the assets of the testator, I do not see why there should 
be a further qualification that the person in possession of the 
assets should be an executor or administrator. I think it will 
be reading into the article words which are not there,.... . os 
It is submitted that if this reasoning is correct, then there is no 
reason why such a qualification should be made in the case of 
intestacy. There are no words in the article that the suit should 
be against a person who is bound by law to distribute, but the 
case-law has added that reservation from the words < distributive 
share’ in col. (1) and ‘payable or deliverable ’ in col. (3). 
See also the observation of Sir Lancelot Sanderson at page 375 
in the Law Journal Report of Ghulam Mahammad v. Shaikh 
Ghulam Husain’? that “Art, 123 assumes the existence of 
some one in a position who could distribute the estate”. The 
statement at page 1479 of Mitra’s Limitation (6th Edition) 
that for the application of Art. 123 the suit must be against “a 
person who is an executor under the will or otherwise repre- 
sents the estate with the legal obligation to distribute the 
assets” may not be open to exception but to say, as 
Mr. Kumaraswami Sastri, J., puts it at page 247, that it 
should be enough if the legatee has a cause of action against 
the person in possession of the assets of the testator may not be 
quite accurate. In Gur Bakhsh Singh v. Bhagwan Singh2 
the article was applied as a logical extension to a süit by a 
legatee against a co-legatee in possession. It is difficult to And 
any duty in the co-legatee to distribute the estate. It is even diff- 
eee 


See notes 16, 20 and 22 supra. 
23. (1913) I. L. R. 41 Cal 271. 
24, (1923) 75 I.C. 934: A. I. R. 1924 Lah, 561, 
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cult to bring it under Jssur Chunder Doss v. Juggat Chunder 
Saha85 as the case of a person representing the estate. In 
Gopata Cheit v. Narayanaswami Chettise Odgers, J., applied 
Art. 123 to a case where the executor did not enter on his 
duties but a third person took possession and was in management. 
The suit was for accounts, division and mesne profits. So far 
as the claim for division is concerned, it may be sought to be 
supported by Rajah Parthasarathi Appa Rao v. Rajah Ven- 
katadrs Appa Rao, but how the claim to mesne profits can 
come under it, it is not clear from the report. After Ghulam 
Mahammad v. Shaikh Ghulam Husains® it has been held in’ 
Swarnamoyee Dassi v. Prabodh Chandra Sarkari that the 
defendant must be an executor or administrator or some person 
legally charged with the duty of distributing the estate and 
therefore could not be applied to a case where the defendant 
was holding the property dehors the will under which the 
plaintiff claims. 

The learned Judges in the case under review have left open 
the question whether failing Art. 123, Art. 142 or 144 will be 
applicable. The cases in Lalu Sahu v. Ghunaria Uraonss, 
Musammat Hulaso v. Salamat Khans and Trilochun (alias) 
Koylash Chunder Chatiapadhya v. Nubokishore Gutiuck30 will 
throw light on the question. In Lalu Sahu v. Ghunaria Uraons 
the last owner was in possession till his death and the third 
party defendant took possession only after his death and denied 
the right of legal heirs. In Trilochun (alias) Koylash Chunder 
Chattapadhya v. Nuboktshore Gutiuck® the trespasser was in 
possession even during the lifetime of the deceased. In Maung 
Tun U v. Maung Myat Tha Zan31 Twomey, J., distinguishes 
Ma Ye v. Maung Hla33 on the ground that in that case it was 
not against the representative of the deceased, whereas in the 
case before him, all persons interested in the estate of the 
deceased were made parties. But the learned Judge failed to 
see that so far as the claim was concerned, it was against one, 
who though a representative of the estate of S, claimed title 
in himself and therefore a stranger to that extent. 





— 


See notes 20 and 22 supra, 
25 (1882) LL. R 9 Cal. 79. 
26. (1925) 95 I. C 33: 23 L. W. 528. 
27. (1932) 36 C. W. N. 758 : 55 C. L. J. 420. 
28. (1909) 21. C 381. 29. (1914) 23 I. C. 521, 
30. (1878) 2 C. L. R. 10. 31. (1913) 21 I. C 335, 
32. (1903) 2 L. B. R. 184. 
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Smira v. Karasu CHANDRA CHAKRAVARTHI, I. L. R. 
11 Pat. 241. 

“The difficulties of a litigant in India,” said the Privy 
Council in 1872, “ begin when he has obtained a decrėe”. 

The position has not been very much improved since then, 
even after the lapse of six decades and notwithstanding the re- 
enactment of the Code of Civil Procedure by the Legislature. 
The conflicting views of Courts need not however be a factor 
which adds to the difficulties. It is unfortunate that the Courts 
should not give clear guidances as to how the decree-holder 
should act in one matter at least which is of fairly frequent 
occurrence, viz., the death of the judgment-debtor during execu- 
tion proceedings. The Code is not so full as it might well be in 
reference to this matter. Nodoubt S. 50, Civil Procedure Code, 
provides for the execution of the decree against the legal 
representative if the judgment-debtor dies before the decree 
has been fully satisfied and O. 22, R. 12 expressly exempts 
execution proceedings from the operation of Rr. 3, 4 and 8 
of the said Order. As there is no abatement in consequence of 
the judgment-debtor’s death, the proceedings can be continued 
from the stage which they had reached. But what are the 
consequences if no legal representatives are brought on record 
before the actual sale? It is here that the Courts have taken 
divergent views. O. 21, R. 22, Civil Procedure Code, which 
requires notice to the legal representative to show cause why 
the decree should not be executed against him has been con- 
strued in the decision under notice as applicable at whatever 
stage the judgment-debtor dies. There is nothing in the terms 
of the rule itself which requires that the rule is applicable to 
cases of continuation of a pending execution application which 
has been already validly initiated against the judgment-debtor. 
The Madras Court holds that the operation of the rule may 
well be confined to the stage of the initial execution application. 
The decisions have taken the view that the issue of the notice 
under O. 21, R. 22 is a condition precedent to the foundation of 
execution proceedings and the absence of notice is a jurisdic- 
tional defect which makes the sale itself void and an absolute 
nullity. It is hardly necessary to have gone so far but the 
authority of the Privy Council decision in Raghunath Das v. 
Sundar Das KAeiril has compelled the Courts to hold so. See 
a Se 

1 (1914) L. R 41 I. A 251: L L, R. 42 C. 72: 27 M. L. J. 150 (P. C). 

N.I.C. 
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Rajagopala Aiyar v. Ramanujachariarl. The Courts should 
be reluctant to extend the principle of the absolute nullity of 
judicial sales. It is only when there is no legal power to sell at . 
all that the sale should be held to be void. Other errors of 
procedure or wrong decisions of Court should merely be 
regarded as circumstances which may be good grounds for 
setting aside voidable sales. The decision under notice however 
dissents from the Madras view and holds on the authority of 
the Privy Council decision that the sale is a nullity because of 
the absence of notice under O. 21, R. 22 even at the later stage. 
The facts do not show when the judgment-debtor died and it 
is not clear if the Judges go so far as to hold that the sale will 
be a nullity even if the judgiment-debtor dies just before the 
sale and if every one is ignorant of the same. There are good 
reasons to uphold such sales which are set out in Dorasami v. 
Chidambaram Pillai’. Whether some kind of representation 
at least of the deceased person’s estate is not necessary before 
the sale can be sustained is a point on which some difference of 
opinion exists. The extreme view that has found favour wiih 
the Patna Court may well be modified so as to’ lessen the 
difficulties in the way of the decree-holder. 





BAGESHWARI CHARAN SINGH V. JAGARNATH KUARI, L. R. 
59 I. A. 130: I. L. R. 11 Pat. 272: 62 M. L. J. 296 (Pee). 


This decision of the Privy Council overrules the decision 
of the Bombay High Court in Fakti v. Khotw3 and approves of 
the view of West, J, in Sakla Ram Kritshnajt v. Madan 
Krishnaji4 as to the meaning of the word ‘declare’ in S. 17, 
cl. (1) of the Indian Registration Act. The distinction between 
a mere recital of an existing factand something which operates 

“in itself to change a legal relation in the immoveable property 
affected thereby is the test which will determine whether regis- 
tration is necessary. The mere acknowledgment of an existing 
liability in respect of any property or right will require no 
registration as the document cannot be regarded as ‘ declaring ’ 
any right in immoveable property in the sense defined above. 
It may also be pointed out that under-S. 49 the registered docu- 
ment cannot be received as evidence only of any transaction 





1. (1923) L L. R. 47 M. 288: 46 M. L. J. 104 (È. B.). 
2. (1923) T. L. R. 47 M. 63:45 M. L. J. 413. 
3. (1880) I, L. R. 4 B. 590. 4. (1881) Ī. L. R. 5 B. 232. . 
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affecting such property. It is difficult to hold that there is any 
transaction in the case of an acknowledgment of liability under 
S. 19 of the Limitation Act under the Indian law. In the 
particular case their Lordships hold that the document in ques- 
tion “contains a clear acknowledgment that unless one of two 
things is done she has no title or in other words that she recog- 
nises that the title is in the Thakur, her husband and not in 
herself”. It is not so expressly stated in the document but it 
must be taken as a legal inference from admitted facts. An 
acknowledgment need not state every legal consequences of the 
thing acknowledged. Their Lordships must have applied this 
principle in construing the language of the document relied on. 
The petition praying for sanction of the prior gift or for a new 
deed of gift to be made is treated as an acknowledgment that 
there is no valid gift in law so far, and that the property 
continues to belong to the donor. In terms the parties merely 
expressed a doubt as to whether the deed of gift already 
executed was valid and prayed for sanction. Their Lordships 
must, however, have proceeded on the view that the doubt was 
not a bona fide one and that the real prayer was for sanction 
of a gift which was otherwise void and inoperative. 


~ 





- Mussamut SHEORATAN Korr v. KAMTA Prasan, I. L. R. 
11 Pat. 415. i 


The soundness of this decision is open to doubt in so far 
as it holds that the defendant could not redeem over against 
the plaintiff. The plaintiff's right as puisne mortgagee who 
was not impleaded in the prior mortgagee’s suit cannot be 
affected by that proceeding and he therefore had certainly a 
right to redeem the prior mortgage which had passed to the 
defendant auction-purchaser. But this does not enlarge his 
rights and cannot operate to confer on him an immunity from 
redemption of his own mortgage which the original mortgagor 
could exercise against him. The purchase in Court auction in 
the prior mortgagee’s suit transfers tothe purchaser not only, 
the right of the prior mortgagee but also the rights of the 
mortgagor. As the owner of the equity of redemption vested 
in the original mortgagor, the auction-purchaser defendant 
could redeem over against the plaintiff. The omission to 
implead the puisne mortgagee in the first suit does not justify 
the view that the interests of the mortgagor do not pass to the 
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auction-purchaser in the first sale. The respective rights of 
the auction-purchaser and the mortgagee in such cases have 
been the subject of careful consideration in the Full Bench 
judgment of the Allahabad High Court in Rain Sanehi Lal v. 
Janki Prasad. 

Justice Sulaiman, with whose judgment the majority of 
the Judges agree, discusses the question elaborately in the light 
of the principles which ought to govern the matter. No refer- 
ence is made at all to that Full Bench judgment in the present 
decision but on the other hand it is rather facilely assumed 
that to allow a right of redemption of the plaintiff's puisne 
mortgage will destroy his rights as such mortgagee. 

That the auction-purchaser in the improperly constituted 
suit of the prior mortgagee gets the rights of ihe mortgagor 
also, is the view of all the learned Judges. The previous pro: 
ceedings are nota nullity. The auction-purchaser will have the 
same rights asif he had obtained an assignment of the rights of 
the encumbrancers who were parties to the suit and a transfer 
from the owner of the equity of redemption. Justice Mukerji 
also agrees with this view though he differs on some other 
points. Whether the puisne mortgagee has only ‘a right of 
redemption of the first mortgage or whether he can bring his 
own suit for sale ignoring the prior mortgagee'’s suit is a point 
on which there is some difference of opinion in the Courts. So 
also the question which of the two auction-purchasers in the 
two suits brought by two simple mortgagees, each without 
impleading the other, is entitled to possession as ultimate owner 
is one on which the Courts have differed. Chinnu Pillai v. 
Venkatasamy Chetitar®; Chinnasami Padayachi v. Darmalinga 
Padayachs3. But there is no doubt that the purchaser in the 
prior mortgagee’s sale can redeem the puisne mortgage before 
a sale takes place in the action of the puisne mortgagee. 





i. A. I. R. 1931 All. 466 (F. B.). 
2, (1915) LL. R. 40 M. 77: 30 M. L. J. 347, 
3, (1932) 63 M. L. J. 394. 
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MANoHaR Das MOHANTA v. HAZARIMULL, I. LR: 
59 Cal. 463: 61 M. L. J. 343 (P. C.). 


In this case, a mortgagee paid the arrears of revenue to 
avert a revenue sale under the Bengal Revenue Sales Act, S.9, 
after the mortgagee had obtained final decree in a suit on his 
mortgage and pending the execution sale; and the question was 
whether he could maintain a second suit on the charge provided 
for under the section and in the mortgage deed. Their Lord- 
ships answered the question in the affirmative. What is more 
important is the reasoning underlying their decision and the 
conclusion that the payment is of the nature of a salvage pay- 
ment made on behalf of all persons interested in the properties 
and that the payment entitled the person making it to a first 
charge in respect of the same on the properties or their sale 
proceeds. To this extent, their Lordships have affirmed the 
dictum in Nagenderchunder Ghose v. Kaminee Dossee1 to: the 
effect that apart from the statute such a payment would give 
the mortgagee making the payment a first charge. It may be 
noticed, in this connection, that the seventh defendant in the 
case under review was not only a puisne mortgagee but a prior 
mortgagee in respect of some of the items and their Lordships 
have declared a first charge in respect of the sale proceeds even 
as against him. We have no reason to doubt that their Lord- 
ships have given the first charge deliberately and not by mere 
oversight, as their Lordships have given the reason for doing so 
on the ground of the payment being of the nature of a 
salvage payment and on behalf of all persons interested, in- 
cluding, we believe, the prior mortgagee. 


The observations in Nagenderchunder Ghose v. Kaminee 
Dosseel referred to above have not been given full effect in 
some of the High Courts, and it has been held by the Calcutta, 
Allahabad and Bombay High Courts that they have no appli- 
cation to a co-tenant making a payment and averting the 
revenue sale of the lands belonging to himself and his co-sharers 
while the Madras High Court has held in Rajah of Vtstanag- 
ram v. Rajah Setrucherla Somasekhararas’ that they apply to 
co-tenants as well. The decision of Sir V. Bhashyam Aiyangar 





1, (1867) 11 M. I. A. 241 at 258. 
2, (1903) I. L, R. 26 M. 686: 13 M. L. J. 83 (F. B.), 
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and Sir S. Subramanta Atyar, JJ., in the above case leave no 
aspect of the question untouched. 


The point in the case is also the subject of legislative 
enactment under section 72 (b) of the Transfer of Property 
Act. Though the section as it originally stood had reference 
only to the case of a mortgagee in possession, the same principle 
has been applied even to cases of mortgagees not in possession. 
See Nadershaw Sheriarji Rabadi v. Shirinbat Bapuji Musal. 
The recent amendment of the Transfer of Property Act has 
made section 72 applicable in terms to cases of mortgagees in 
possession and even without possession. The effect of the 
section is to give the mortgagee the right to add tbe revenue 
payment to his mortgage money giving it the same priority as 
his mortgage. But as we have pointed out above the obser- 
vations in the case under notice seem to go further and declare 
a first charge in respect of the payment. 

The question whether the payment of rent by a co-sharer 
gives him a first charge recently came up before the Madras 
High Court in Vyraperumal Mudahar v. K. Alagappa Mania- 
garar and has been answered in the negative. Rent has been 
declared a first charge on the holding by section 5 of the 
Madras Estates Land Act; but it was held by the Privy 
Council in Arthur Henry Forbes v. Bahadur Stngh8 under the 
corresponding provision of the Bengal Tenancy Act that such 
charge was only in favour of the landholder and while he con- 
tinued to be such. It may well be doubted, whether the learned 
Judges in V yraperumal Mudaltar v. K. Alagappa Mantagarars 
_ have given full effect to the decisions in the case under notice 

and Nagenderchunder Ghose v. Kaminee Dossees and Rajah 
of Visianagram v. Rajah Setrucherla Somasekhararass, 


ee I E A tr at Bena 
1. (1923) 25 Bom. L. R. 839 at 843. 
2, (1931) 34 L. W. 889, 
3. (1913) L. R. 41 I. A. 91:1. L, R. 41 C 926: 27 M. L. J, 4 (P. C) 
4. (1867) 11M. L A. 241. 
5. (1903) I. L. R. 26 M. 686 : 13 M. L. J. 83 (FB). 
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Ripon Press AND Sucar Mutt Co., Lro., BELLARY v. 
GopaL CHETTI, L. R. 58 I.A. 416: I. L. R. 55 Mad. 180: 61 M. 
L-7783 CP C2); 

Neither the Courts nor the lawyers in this country are 
quite familiar with Company Law, Companies being not much 
in-evidence here and it is not surprising that what appear to 
lawyers in England steeped in Company Law to be unjustifiable 
mistakes are sometimes perpetrated in the administration of 
that law. ‘The rather strongly worded judgment of Lord 
Blanesburgh is useful in that it pointedly draws attention to the 
caution that-is necessary in the administration of that Law. In 
the first place, His Lordship makes it clear that in the case of a 
solvent company which is sought to be wound up on the ground 
that “itis just and equitable to do so,” neither the fact that 
one person has a preponderating influence by reason of his 
owning or controlling a large number of shares nor the fact 
that dividends have not been regularly paid nor yet the fact that 
soine wtra vires transactions have been entered into by the 
directors is a reason for. making a winding-up order and that 
both in making the order of winding up and in making orders 
in the course of winding up, the Court must have regard to the 
wishes of contributories. His Lordship indicates that acts done 
by the directors with such consent even after the winding-up 
order ought to be supported, when there are no creditors whose 
interests are likely to be prejudiced by such acts and that even it 
the Court finds reason to set them aside, the Company must be 
made to restore the benefit obtained by such transactions. 


As a point of practice His Lordship points out that appeals 
from winding-up orders should be in the name of the Company 
and also indicates that leave for appeal should be given when 
the majority of the contributories are against winding up. His 
Lordship further impresses on Courts the necessity for prompt- 
ness in the disposal of appeals in the case of winding-up 
petitions and in this case, having regard to the long lapse of 
time, during which time the winding-up order was in operation, 
His Lordship refused to disturb the order of winding up 
though he considered that it ought never to have been made. 


The judgment contains valuable observations as to the 
conduct of official liquidators. His attitude must be one of 
complete impartiality and his duty in an appeal from an order 
is in the interests of the whole body of his constituent contri- 
butories to be ready to inform the Court of any facts and 

N. I. C. 
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circumstances in relation to the company’s affairs about which 
he might be asked or which in his —- the Court ought to 
know. 





KADIYALA VENKATASUBBAMMA V. KATREDDI RAMAYYA, 
L. R. 59 I. A. 112: I. L. R. 55 Mad. 443 : 62 M. L. J. 365 
(P7 C.). 

Their Lordships affirm, in this case, the view of the Madras 
Full Bench in Ramiah v. Venkatasubbammal as against the 
Calcutta view as expressed in Sarat Chandra Banerjee v. 
Bhupendra Nath Bosu3 and Sakina Bibee v. Mahomed Ishak? 
‘and hold that the executor under a Hindu will executed in the 
mofussil has all the powers of an executor under the Probate 
and Administration Act and the property also vests in him 
though no probate has been taken out. On the language of S. 90 
as it stood before 1889, there might have:been some support for 
the contrary view but on the terms of the section as amended 
‘in 1889, there could be no doubt. In Adiministrator-General of 
Bengal v. Prem Lal Mulltckt and Kurrutulain Bahadur v. 
Nusbat-ud-dowla Abbas Hossein Khan’ the contrary view 
‘seems to be assumed but their Lordships had no occasion to 
consider the point or to express an opinion as between the two 
contending views. The contrary view was largely based on the 
preamble which showed that the object of the Act was to provide 
for grant of probate and letters of administration and upon the 
heading of Chapter II which their Lordships consider is not 
justified. In England the title of the executor is derived 
from the will and not from the probate though it is the 
probate alone that authenticates the right. The same is the 
case under the Succession Act of 1865. There is no reason 
to hold, their Lordships think, that a different rule was in- 
tended under the Prabate and Administration Act though 
the absence of a provision like S. 187 of the Succession 
Act (corresponding to S. 213 of the present Act) in the case 
of mofussil wills avoids the necessity for a probate in order 
to establish the right under the will. While in cases to which 
that provision applies, an: alienation by an executor cannot be 
maintained by reference to his powers as such so long as probate 


1. (1925) I. L. R. 49 Mad. 261: 50 M. L. J. 308 (F.B). 


2. (1898) I. L. R. 25 Cal. 103. 3. (1910) L L. R. 37 Cal. 839. 
-4, (1895) L. R 22 I. A. 107.1. LR 22 Cal. 788: 5 M. L. J. 157 (P. C.). 
5, (1905) L. R 32 1. A. 244: I. L. R. 33 Cal 116: 15 M. L. J. 336 (P. C.). 
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is not taken out in the case of mofussil wills it can be so done 
though even in the former case when once the probate is taken 
out, alienations prior to such taking out.of probate can be 
supported by reference to his powers as executor. 





SECRETARY OF STATE FOR INDIA IN COUNCIL v. SUBBA- 
rayupu, L. R. 591. A. 56:1. L. R. 55 Mad. 268: 62 M. L. J. 
PIS EGN: 


This case sets at rest the controversy that has been going 

on about the true construction of the words “ river belonging to 
the Government ” and “engagement ” in the Madras Irrigation 
Cess Act. Their Lordships hold that a river cannot be said to 
belong to Government unless the solum belongs to the Govern- 
ment which will happen when the Government is,the proprietor 
of the lands abutting on the river on both sides or when the 
river is tidal and navigable and that this meaning has not been 
affected by the Land Encroachment Act. Their Lordships also 
hold that natural rights are within the engagement implied in 
the permanent settlement and therefore also within that expres- 
sion in the Irrigation Cess Act. - 


The judgment of their Lordships dio contains a valuable 
exposition as to the scope of the riparian rights. Their Lordships 
would seem to restrict the duty referred to in Swindon Water- 
works Company v. Wilts and Berks Cand N avigation Company! 
and McCartney v. Londonderry and Lough Swilly Railway 
Company of restoring water to cases of diversion of the stream 
and when only part of the stream is taken for purposes of 
irrigation the only limitation is that the amount taken shall not 
be so much as to hurt the right of the inferior owner to have the 
stream passed on practically undiminished. In the matter of 
riparian rights there is no difference between tidal or navigable 
rivers and other rivers for the rights of the riparian owner do 
not depend on the ownership of the soil of the stream but on 
vicinity and those rights extend if necessary to complete 
exhaustion for what are known as primary rights, t. e., for 
domestic use and to the limited extent indicated above for 
other uses connected with land of which irrigation is one. The 
riparian right is, their Lordships point out, a natural right and 
as such is not capable of being lost non utendo (by non-user) 





1, (1875) L. R. 7 H. L, 697, ) 2, (1904) A. C. 301 at-307. 
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and to it the maxim tanium prescriptum quantum possessum 
(restricting prescriptive right to the extent of user) has no 
application. Subject to the right of the lower proprietor (in 
this case there was no complaint by any lower proprietor) the 
higher proprictor has an absolute right to take the water and 
use it for irrigation of his property. 


ee eme 


RAMASWAMI ÅIYAR V. RANGASWAMI Atyar, IL. L. R. 55 
Mad. 26: 61 M. L. J. 933. 

A fiscal statute should be construed strictly and cannot be 
extended by analogy. The attempt made on behalf of the 
Crown in this case was to charge the claim of the creditor who 
put in his claim in pursuance of a direction under a preliminary 
decree in a suit for administration brought by another creditor 
as if if were a plaint but it is neither a plaint nor a set-off nor as 
their Lordships point out is the action a representative action. 
If the action by the creditor is barred at the time of the judg- 
ment he cannot make aclaim. The action may be withdrawn 
by the creditor suing; his suit cannot proceed if the executor 
pays his debt into Court (Shashi Bhushan Bose v. Manindra 
Chandra Nandyl, Athalur Malakondiah v. Lakshminarasim- 
halu Chetty? and Bray v. Tofield3). An administration suit is 
regarded in Ireland however as a representative suit. Even so, 
itis not clear how court-fee can be levied from the creditor 
putting in his claim. It may be a ground for making the credi- 
tor suing to pay for the other people’s claims also. 





1.* (1916) I. L. R. 44 Cal. 890. 2, (1914) 26M. L J. 312. 
: 3. (1881) 18 Ch D. 581, . 
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SAMUVIER v. RAMASUBBIER, I. L. R. 55 Mad. 72 : 60 M. 
Le: Je- 927: 


In this case their Lordships dissent from Venkataratnam 
v. Subba Raol which took the view that a release of a 
partner of his interest in certain immovable property belong- 
ing to the partnership in favour of the other members did not 
require registration and we think rightly. Partnership is not a 
corporate entity distinct from the partners and the partners 
are the joint owners of all the partnership property 
and a release by one partner of his interest necessarily 
involves a transfer of interest in immovable property. 
The right of a member of a Hindu family to which the right 
of a partner has been compared in the immovable property of 
the family has been always treated as immovable property and 
a release by him of his interest would require registration if in 
writing. Because the incidents of the joint ownership involved 
in partnership are different from those involved in ordinary 
tenancy in common, or joint tenancy, or the joint tenancy of a 
member of a Hindu family, it does not follow that it is any 
the less an interest in immovable property. In the converse 
case of a man going to be a partner transferring lease belonging 
to himself to the partnership it has been held that ihe deed 
requires registration, Arseculeraine v. Pcrera§. Similarly a 
floating charge on the assets of a Company has heen held to 
require registration if the charge is claimed on that portion of 
the assets which are represented by immovable property. The 
Imperial Bank of India v. The Bengal National Banks. 


The further question in the case was as to whether a 
document which cannot affect the immovable property by 
reason of non-registration can affect movables or can stand in 
respect of other stipulations not connected with the immov- 
ables and which if they stood alone could be enforced. We 
think the true test has been suggested in this case. The whole 
question is whether the different parts are so interconnected 
that it may be safely assumed that the validity of the one part 
was condition precedent to the enforcing of the other. In the 
case of a charge on the movables as well as immovables, 
there is no reason why one part should not be enforced while 


i 


1. (1926) LL. R. 49 Mad. 738: 51 M L. J. 410. 
2. (1928) A. C. 173. 3. (1931) 61 M. L. J. 589 (P.C.). 
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the other may not be. The Imperial Bank of India v. The 
Bengal National Banki. Similarly in the case of gifts. Peru- 
mal Ammal v. Perumal Naicker3. In the case of partition 
there is no reason when an aliquot share is allotted of the 
movables and a separate aliquot share of immovables to each 
sharer, why the one should not stand while the other may not. 
The case would be quite different if one sharer is given immov- 
able property and the other movable only, the extra share in 
each being the quid pro quo for the extra share in the other. 
Lakshmamma v. Kameswara’3 is typical of the latter class, 
Thandavan v. Valitamma4 of the former. S. 85 of the Contract 
Act is a statutory illustration of the same rule. In Arseculeraine 
v. Pererad while recognising that if during the currency of the 
partnership the plaintiff had sought to compel the defendant to 
put the mine at the disposal of the Company (which for want 
of registration of the-partnership agreement had failed to 
pass to the partnership) and the defendant had’refused to do so, 
the substratum of the partnership would have disappeared and 
the partnership must have been dissolved, the partnership having 
continued tn spite of it, their Lordships directed accounts to be 
taken of the partnership business overruling in that respect the 
judgment of the Lower Court which had dismissed the action 
in the view that the agreement was one and indivisible and the 
stipulation as to the transfer of the lease being ineffective, the 
whole agreement was void and of no effect. 


a a a 


1. (1931) 61 M. L. J. 589 (P. C3). 
2, (1920) I. L. R. 44 Mad. 19% : 40 M L. J. 25. 
3. (1889) L L. R. 13 Mad. 281. 
4, (1892) L L. R. 15 Mad. 336 : 2 M. L. J. 13C 
5. (1928) A. C. 173. 
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MAHARAJADHIRAJ KAMESHWAR SINGH BAHADUR wv. BENI 
Mapuo SincGH, I. L. R. 11 Pat. 430. 


A decree for mesne profits against a Hindu widow, on the 
ground of an unauthorised encroachment by her on the plain- 
tiff’s property and illegal perception of the profits thereof is 
one which is prima facte against her personally and not against 
the estate represented by her. 1t may be otherwise if there is 
evidence to show that it was in assertion of the right of the 
husband’s estate to the trespassed properties that the widow 
committed the act of trespass and received the profits. Even in 
the latter case, only if she had also been sued in her representa- 
tive capacity, the decree could be executed, on the death of the 
widow, against the estate of the husband in the hands of the 
reversioners who succeed to it. If the reversioners are to be 
made liable, it should be established that not only that the 
foundation of the decree is a liability which is binding on the 
reversioners but the suit also must have been so framed as to 
seek for a decree against the widow in her representative 
capacity. Lalit Mohan Pal Roy v. Dayamoys Roy Chowdhurant. 
See also Sethurama ziyar v. Varadaraja Atyar’. ‘The decision 
under notice no doubt rightly lays down the law as stated above 
but it is not clear whether the application oí it to the facts of 
the case is quite correct. The widow had appealed against the 
decree granting mesne profits against her but as she died during 
the pendency of the appeal the reversioner to the husband's 
estate got himself impleaded as the legal representative to 
Continue the appeal. This could only have been on the allega- 
tion of the reversioner thal the widow was not being sued 
personally but only ina representative capacity and that the 
tause of action had survived to him. Otherwise he would not 
have been added as a party to the appeal, as the proper legal 
representative would have been the heir-at-law of the widow 
yerself. In those circumstances the reversioner could not be 
allowed when his appeal was dismissed ultimately to turn round 
and say that the decree of the Trial Court was not against the 
estate but only against the widow in her personal capacity. In 
Rajah of Ramnad v. Sundara Pandtyasami8 the Privy Council 
held it was too late for the defendant to object in appeal before 


— 





1, (1926) 52 M. L. J. 426 (P. C). 2. 1931 M. W. N. 1282. 
3. (1918) L. R. 46 I. A. 64:1. L. R. 42 Mad, 581: 36 M. L. J. 164 (P, C.) 
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the Privy Council that the reversioner who had been brought on 
record without objection as legal representative of the plaintiff 
widow during the trial of the suit in the Court of first instance 
was not really the proper legal representative even as regards a 
part of the suit claim. The present case would seem to bea 
stronger one for holding that the reversioner who himself urged 
and got the Court to accept his position as legal representative 
is estopped from contending to the contrary in later proceedings 
such as execution of the ultimate decree. 





NAGENDRA Nats Dry v. SURESH CHANDRA Dey, L. R. 59 
I. A. 283: 63 M. L. J. 329 (P. C.). 


= This decision is of far-reaching importance and settles a 
controversy that has remained unsettled for several years past. 
The point decided is as to the meaning of the term “ appeal ” in 
column three of Art. 182 (2) of the Limitation Act. The 
judgment under notice sets out briefly the conflicting decisions 
but proceeds to decide the meaning of the term, as their Lord- 
ships say, upon the plain words of the article. They say that 
there is no warrant for reading into the words quoted any 
qualification as to the character of the appeal or as to the partes 
to it (the italics are ours). “Equitable considerations are out 
of place and the strict grammatical meaning of the words is the 
only safe guide.” This rule of interpretation emphasised by 
their Lordships is sure to be relied on in future decisions as to 
the construction of various other articles in the Limitation Act. 
The controversy as to “ suspension of limitation in cases which 
do not come strictly under S. 9 or S. 14” is one such instance 
in point. 

An appeal is, according to this judgment, in the absence 
of any statutory definition, “an application by a party to an 
appellate Court, asking it to set aside or revise a decision of a 
Subordinate Court. An appeal is no less an appeal because it 
is irregular or incompetent.” It will be noticed that in the 
particular case the parly to the original suit purported to file an 
appeal against a particular decision of the Subordinate Judge, 
negativing his rights. There was as a matter of fact a right of 
appeal to the High Court against that decision though the party 
appealed against the order and not against the decree which was 
drawn up. The appeal was dismissed as irregular for want of 
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sufficient stamp and it failed on ihe merits as‘well, when it was 
heard finally after notice to the respondents. In those circum- 
stances their Lordships rejected the contention that there was 
no appeal at all but only an abortive attempt to appeal. Their 
Lordships also decide categorically (settling the controversy on 
this point among the High Courts) that an appeal need not 
necessarily imperil the whole decree nor is it necessary that 
the persons against whom the new starting point is sought to be 
enforced should be parties to it. The generality of language 
used as regards the term “appeal” cannot be extended however, 
irrespective of the actual facts. It may still be thal every 
abortive attempt to appeal cannot be regarded as an appeal for 
the purpose of this article. Different considerations may arise 
in other cases as for instance where a party seeks permission 
to file an appeal after excusing the delay under S. 5 of the Act 
and the permission is refused or where a person not a party 
co nomine to the suit seeks to prefer an appeal against a decree 
as one purporting to be aggrieved by the decree and the same 
is not allowed by the appellate Court in the view that the 
appellant has no locus stands to prefer the appeal. More light 
would have been available if their Lordships had discussed the 
reasoning of the conflicting High Court judgments on this 
point. 


Ce e 


. NacarmaL Marwari v. Kinc-EmPeror, I. L. R. 11 Pat. 
493. 


The interpretation of the terms of O. 21, R. 46, Civil Pro- 
cedure Code, adopted by this judgment, as regards the correct 
mode of attachment of moveable properties of the judgment- 
debtor in the physical possession of third persons is a whole- 
some one. The Code provides carefully in a fasciculus of 
clauses for varying modes of attachment suited to the nature of 
the property. The attachment is areal thing different from the 
order of a Court directing attachment. See Muthiah Chetty 
v. Palantappa Chetty1. If the actual possession of the moveables 
ig with a third person, the attachment can only be by an order 
of prohibition under cl. (3) of O. 21, R. 46. If the third 
person has merely the custody on behalf of the judgment-debtor 








l. (1928) I. L. R. 51 Mad. 349:55M.L, J. 122 (P. C). 
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. MackaY v. MAHARAJADHIRAJ KAMESHWAR SINGE, I. È R. 
11 Pat.. 600: 63 M. L. J. 270 (P. C.). l : 


_ This judgment decides an important point as to the ieee 
ity of.the relevant market for. the -purpose of estimating 
damages for. failure to deliver goods as per contract between 
the. parties. The place of delivery contemplated by the parties 
was Purnea, but the evidence showed that- the-actual market 
where the goods in question (indigo seed in this case) were 
Lought and sold and to which the buyers and sellers in Purnea 
resorted for the commodity required at Purnea was Cawnpore; 
a place 300 miles away. Their Lordships held that there is no 
absolute rule of law that the place of delivery fixed is the 
locality of the relevant market and that the Lower Courts went 
wrong in holding that there was no market price that could be 
ascertained. The question as to what is the locality of the 
relevant market is one of fact to be decided upon the evidence 
as to where the intending buyers and sellers usually transact 
the sales for delivery of the goods at the stipulated place. It is 
a well-established usage in the case of certain articles that 
transactions of sale and purchase are carried on only in a 
central market at a particular place from which the goods are 
sent to all other places round about. The actual area for which 
a central market thus functions may depend upon the usage and 
other circumstances of the particular liue of mercantile business. 
In such cases, the market price as on the date of breach may 
well be ascertained by ascertaining the market price at the place 
where the commercial transactions usually take place and then 
making the necessary allowance for cost of transit to the 
actual place of delivery agreed upon. 


The judgment of the Privy Council also corrects sonie 
other fallacies of the Lower Court. In calculating the damages 
the High Court went wrong in ascertaining the market price on 
the basis of the price of the goods on an earlier date for 
forward delivery on the date of breach. This is incorrect and 
it is only the difference between the market price of spot goods 
on the date of breach and the contract price, that can be decreed 
as the damages sustained. : 

It will be noted that the Privy Council allows the buyer not 


only a refund of the earnest money advanced by him but also 
interest thereon at 12 per cent. till date of decree. The Madras 


N.I. C. 
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High Court decided by a majority view (prior to Act III of 
1930) that interest cannot be claimed under such circumstances 
(Justice Ramesam dissenting) notwithstanding the illustrations 
to S. 73 of the Indian Contract Act. No reference is however 
made to this decision, Kandappa Mudaliar v. Muthusams Atyar 
& Sonsi, by the Privy Council judgment and it is not clear if 
the said Full Bench decision of the Madras Court should be 
deemed to be impliedly overruled. (Our reporter writes to us 
to say that the point as to interest was not argued.—_Ed.) S. 61 
of Act III of 1930 however now empowers the Court to award 
interest. 


a cc EN 


I, (1926) I. L, R. 50 Mad. 94:51 M. L. J. 765 (F. BL). 
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ARUNACHALAM V. VEERAPPA CHETTIAR, I. L. R. 55 Mad. 
17: 61 M. L. J. 348 (F. B.). 

A Full Bench of five Judges hold in this case that O.9, R.13 
does not apply to such exccution proceedings as fall within 
S. 47, Civil Procedure Code. In Alagasundaram Pillai v. Pichu- 
vierl it was held by a Full Bench that neither O. 9, R. 9 nor S. 151 
enabled the Court to restore an application under R. 97 or 98 
of O. 21 dismissed for default. Their Lordships recognise that 
that conclusion might involve real hardship in some cases. But 
the remedy, they think, is in the hands of legislature. An order 
made in circumstances in which a party has had no real oppor- 
tunity to be heard may not operate as res judicata, Mochat 
Mandal v. Meseruddin Mollah8, Monmohan Karmokar v. 
Dwarka Nath Karimokar3 and Alikjan Bibi v. Rambaran Shahs; 
and in that sense there may not be much of a hardship though 
it may be doubted if that would protect in all cases in which 
O. 9, R. 13 might protect. The hardship may be greater in 
cases of dismissal for default, though no doubt the non- 
application of the order also excludes the application of the 
rule in O. 9, R. 9 which precludes a fresh suit on the same 
cause of action and as such a fresh application on the same 
facts would not be barred. But the consequence of the dis- 
missal might be serious where rules of limitation like those 
enacted in Arts. 181, 182 or 166 or in S. 48, Civil Procedure 
Code, might operate in bar of a fresh application. Relief 
might be given in a few cases treating the fresh application 
as a continuation of the old proceeding. See Ramanuja 
Aiyangar v. Narayana Aryangar’. In some limited cases, 
appeal to inherent powers also may be made. See Debi Bakhsh 
Singh v. Habib Shah@ and The Bolwwar?. Can a Court 
dismiss for default of appearance merely when there is no rule 
enabling it to do so? If appeal to inherent powers is admissible 
for the purpose of enabling it to do so, could not appeal be 
made to the same powers to restore an application dismissed 
for default? The trend of decisions in the Madras High Court 
would seem to be against appeal to such powers. 

[EnD oF VoLume LXIII.] 


1. (1929) I. L. R. 52 Mad. 899: 57 M. L. J. 381 (F. B.). 
2, (1910) 13 C 26. 3. (1910) 12 CL J. 312. 
4. (1910) 11C 57. 5, (1895) I. L. R. 18 Mad. 374. 
6. (1913) L. R. 40 151: I. L. R. 35 All 331: 25 M. L. J. 148 (B.C), 
7, (1916) 2 A. C. 203. 
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NOTES OF RECENT CASES. 


Ramesam, J. C.R.P. No. 230 of 1931. 
3rd May, 1932. 

Cw Procedure Code (V of 1908), S. 141 and O. 9, R. 9— 
Application for leave to sue in forma pauperis—Dismissal for 
defauii—Whether Court has jurisdiction to restore it. 

When an application for leave to sue as a pauper came on for 
hearing and it was dismissed for default, the Court had jurisdic- 
tion to restore the same under O. 9, R. 9 read with S. 141 of the 
Civil Procedure Code (V of 1908). 

M. S. Vaidyanatia Atyar for Petitioner. 

P. J. Kuppanna Rao for Respondent. 

C. PE 


Curgenven and Stwttdaram Chetiy, JI. A.S. No. 261 of 1925. 
4th May, 1932. 

Evidence Act (I of 1872), Ss. 32, 35 and 74—O ficial corre- 
sponacuce—O fice copy—Pedigrce matntained by family priest— 
“ldmussibutty, 

A certified copy of an office copy maintained in registers of 
official correspondence is admissible in evidence under S. 35 read 
with S. 74 of the Evidence Act. 

40 Mad. 871 and 2 Mad. 128 (P.C) relied on. 

Pedigrees maintained by family gurus or priests for their own 
use or for the ase of the family are admissible in evidence under 
5. 32 of the Evidence Act even if the guru or priest who prepared 
ihe same is dead. 

46 Bom. 753 and 46 All. 665 followed. 

T. Rangachariar and A. Lakshmiah for Appellants. 

S. Varadachariar and V. S uryanarayana for Respondents, 

B.V.Y. ——— 


Curgenven, J. CRP. No. 1768 of 1928 
llth May, 1932. and 
C.M.P. No. 1627 of 1929 


Civi Procedure Code (V of 1998), O. 41, Rr. 20, 22—Practice 
—Addition of party respondent after tme—Power of Appellate 
or Revisional Court—Object of such addition to enable the pre- 
ferring of a memorandum of cross-objecitions—Poeer of Revisional 
Court to extertoin a memorandum of cross-objecttons.—.—.-~..-- 

An Appellate or Revisional Court has no power to add a party. 
respondent after time under O. 41, R. 20 with a view. to facilitating. 
the filing of a memorandum of objection against him. The High 
Court has no power to entertain the memorandum ‘of objections in 
a Civil Revision Petition. 

1929 M.W.N 381; 53 Cal 270 and AIR. 1928 Mad 704 
referred to. de 


C. A. Seshagiri Sastri for Petitioner. 
V. K. Srintvasa Atyar for Respondent. 


T. S. Vatdyanatha Aiyar and G. Go palaswami Aiyar far Res- 
pondents in C.M.P. No. 1627 of 1929, 


K.C. 


Beasley, C.J. CRP. No. 349 of 1329. 
I2th May, 1932. i 


Civil Procedure Code (V of 1908), S. 73—Farst iari against 
zwo brothers—Second decree against one of them—Sale of pro- 
perties in execution of decree against both brothers—Second decree- 
holder only entitled to rateable distribution agatmsi share of the 
brother against whom has decree was obtained. l 

Where a decree ig obtained against a joint family composed of 
two brothers and the sons of one of them, and there is another 
decree against one of the brothers alone and the joint family pro- 
perties are sold in execution of the first decree, the second decree- 
holder is entitled to rateable distribution due in respect of the share 
of the brother against whom he got the decree and not in respect 
of the whole sale-proceeds. © 

54 M. L. J. 278 followed. 

C. A. Seshagiri Sastri for Petitioner. 

K. S. Desikan for Respondent. 


KC 
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Sundaram Chetty, J. S. A. No. 516 of 1929. 
26th July, 1932. 

Negotiable Instruments Act (XXVI of 1881), S. 17/—Stamp 
Act, Ss. 6, 35, 36 and 42 (2)—Negotiable instrument—Holder's 
right to elect under S. 17, whether taken away by S. 6 of Stamp 
Aqt (II of 1899)—Document—Admissibility—A ppellate Court's 
right to refuse to act upon it after once admitted in evidence, 
whether permissible—Scope of S. 42 (2). 


The right of election given under S. 17 of the Negotiable 
Instruments Act to the holder of an instrument to treat it as a 
promissory note or as a bill of exchange is a privilege which he 
must have the full advantage of, and that benefit cannot be taken 
away by the provision contained in S. 6 of the Stamp Act which 
requires that when an instrument comes within two or three des- 
criptions chargeable with duties differently, it should be charged 
only with the highest of such duties. 

It would be reasonable to regard S. 17 of Negotiable Instru- 
ments Act as a proviso to S. 6 of the Stamp Act. 

Once a document has been admitted in evidence by the Lower 


- Court under S. 35 of the Stamp Act, such admission cannot be 


questioned at any later stage of the suit or proceeding on the ground 
that the instrument has not been duly stamped and the natural 
consequence of that admission must also follow. The Appellate 
Court cannot say that it is only precluded from questioning the 
admission of such an instrument, but that it is at liberty not to act 
upon it, viz, it would not look into it and would not make use 
of it in the appreciation of evidence or would not allow a decree 
to be passed on the document. 

27 C.W.N. 513 and 53 Cal. 515 referred to. 

Section 42 (2) of the Stamp Act has no application to a case 
where no duty and penalty have been levied by the Lower Court 
but the document itself is treated as duly stamped by the Lower 
Court. 


S. Varadachariar and V. Ramaswanu Aiyar for Appellant. 
M. Patanjali Sastri and A, Nagaswan Atyar for Respondents. 
KC. - 
Sundaram Chetty, J. S. A. Nos. 1088 to 1092 of 1930. 
28th July, 1932, 


Civil Procedure Code (V of 1908), S. 11—Identity of parties 
—Municipal Council and Chairman of Municipality—Prior dect- 
sion bemg erroneous in law—Matter whether can be re-agiiated. 

In a prior suit filed against a Municipal Council the owners 
of a rice mill had obtained a declaration and injunction regarding 
their non-liability for a certain licence fee. The Chairman of the 
Municipality subsequently sued the plaintiff in the prior suit for 
a declaration that they were liable for the fee. 

NRCG 
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Held, that there was a legal identity of parties having regard 
to the sections of the Madras District Municipalities Act and that 
the prior decision operated as res judicata. 

If the former decision on a question of law is found to be 
erroneous, the same question can be re-agitated and another deci- 
sion may be given, but without affecting the rights already acquired 
under the erroneous view of the law in the prior suit. 

56 Cal. 723 relied on. ; 

V. Ramaswamt Atyar for Appellant. | 

T. V. Muthukrishna Avyar for Respondent. 


B.V.V. | 


Madhavan Nair, J. C.M.S.A. No. 178 of 1930, 
lst August, 1932. 


Limutatton Act (IX of 1908), Art. 182, ci. (5)—Amending 
Act IX of 192/—Starting point for execution when no final order 
was passed on execution application. 


Where a second execution application, filed after the Amend- 
ing Act IX of 1927, was returned for correction of some errors 
and a third application was filed and along with this application 
the second application was re-presented and it was contended that 
there having been no final order on the second application, it was 
to be ignored and the third application having been more than 
three years after the first application, it was barred by limitation. 

Held, that there having been no final order on the second 
application, it had to be regarded as still pending, that the question 
of limitation did not arise and that the Court would have to pass 
final orders on second application and then, should, if necessary, 
consider whether third application was in time or not. 


C.R.P. No. 5 of 1930, Judgment of Jackson, J., referred to, 


T. M. Krishnaswams diyar, R. Somasundaram Atyar aud 
V. K. Srinivasa Aiyangar for Appellant. 


C. S. Venkatachariar and K. S. Narayana Atyangar for Res- 
pondents. 
KC. —— 
Jackson and Mockett, JJ. S. A. No. 1060 of 1928. 
2nd August, 1932. 


Sale of goods—Breach of contract—Mixing goods of inferior 
qualty—Right of buyer to repudiate contraci—W oiver—Seller’s 
omisston to tender goods—Refund of advance paid with interest. 

Ir pursuance of a contract for the sale of sixty bales of yarn 
the seller tendered twenty-eight bales which were taken delivery 
of by the buyers. Nine bales were subsequently tendered and 
rejected but the balance was never tendered. It appeared that out 
of nine bales tendered three were of defective quality but the buy- 
ers instead of bringing that fact to the notice of -the sellers repudi- 
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ated the contract in its entirety. The buyers having sued for a 
return of the advance made to the sellers with interest in respect 
of the thirty-two bales which they bad not taken delivery, 

Held, that the conduct of the buyer in respect of the three 
bales amounted to a waiver of the conditions precedent to accept- 
ance, that he could not later on raise the plea that on account of 
the defect of quality he was justified in rejecting the nine bales 
and therefore he was not entitled to a refund of the advance in 
respect of those bales. 

(1905) 2 K.B. 543, (1923) A.C. 48, 49 M.L.J. 1 and 49 M. 
781 referred to. 

Held, however, that the sellers, having elected to keep the con- 
tract alive so far as the remaining twenty-three bales were concern- 
ed, were in fault in not having tendered them and the buyer was 
consequently entitled to a return of the earnest money with interest — 
on account of those bales. 


T. R. Venkatarama Sastri and N. Rajagopala’ Atyangor for 
Appellants. 

Nugent Grant instructed by T. Krishnaswams Atyangar and 
S: K. Narasimhachari for Respondents. 

B.Y.V. 
Burn, J. Cr. R. C. No. 206 of 1932. 
2nd August, 1932. 

Criminal Procedure Code (V of 1898 as amended), S. 539- 
B—Local inspection by Magistrate—Memorandum of relevant 
facts—Omission to make—Effect. 

Where a Magistrate did not make any memorandum of the 
relevant facts observed by him at the inspection and it was shown 
that the accused had been prejudiced on that account, 

Held, that the proceedings were vitiated. 

V. Govindarajachars and N. Vasudeva Rdo for Petitioner. 

The Public Prosecutor (L. H. Bewes) for the Crown. 

Y. Suryanarayana for Respondent. 

B.V.V. a 
Madhavan Nær, J. C.M.S.A. No. 129 of 1930. 
2nd August, 1932. 

Insolvency—Hindu joint family—Adjudication of father— 
Rights of Official Receiver —Collection of rents of family properties 
for payment of binding debts. 

On the insolvency of a father in a Hindu joint family the 
shares of the sons do not vest in the Official Receiver but so long 
as the debts are not immoral or illegal he has got the right to sell 
them. In fact, he is entitled to be in joint possession with the sons 
of all the family properties. And in the exercise of the rights of 
the manager which accrued to him he has a right to collect the 
rents from the shares belonging to the minor sons for the purpose 
of paying off the father’s creditors. i 3 
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46 M. 54, 49 M. 849, 51 M. 417 and 51 M. 567 referred to. 

T. Krishna Rao for B. Sttarama Rao for Appellant. 

M. A. T. Coelho for Respondent. 
B.V.V. 
Sundaram Chetty, J. S.A. No. 712 of 1930. 
2nd August, 1932. 


Hindu Law—Pre-nuptial settlement—Construction of—Abso- 
lute estate subject to defeasance clause, whether permisstble—Gift- 
over clause when void as repugnant and when operative as valid 
defeasance clause—Deuisee’s right not affected by a domee’s aliena- 
ton or compromise—Subsequent adoption by husband wot divest- 
ing estate vested on wife's death, 

A pre-nuptial settlement by a husband in favour of his wife 
was in the following terms: “I have given you the 
undermentioned properties and you may enjoy the same 
with full powers. If you have issue they shall enjoy it after 
our lifetime. If there be no issue after your death, your brothers 
should take the properties and enjoy them.” Subsequent to the 
settlement in a litigation between the husband and wife in respect 
of settlement of properties, a razinama decree was passed whereby 
they divided the properties in certain shares to be enjoyed by 
them absolutely. The wife pre-deceased the husband who two 
mouths thereafter adopted a son. The wife’s brothers claimed the 
properties under the gift-over clause on the ground that she died 
without issue. 

Held, (1) that the estate settled upon the wife was an abso- 
lute one subject to defeasance on the happening of the specified 
contingency, 

(2) .that the defeasance clause was valid and operative and 
cut down the estate of the wife to a life-estate on the happening 
of the conti 

6 M.I.A. 526, 9 M.I.A. 123 and 34 M. 250 followed. 

59 C. 142 (P.C.) referred to. 

31 I.C. 405 distinguished. 

Distinction between repugnant clauses which are void and 
defeasance clauses which are valid pointed out. 

(3) that the compromise by the wife being no more than an 
alienation could not be operative beyond her lifetime so as to affect 
the rights of the subsequent devisees, and 

(4) that the subsequent adoption after the death of the donee 
does not operate to divest the estate vested in her brothers, as 
the contingency contemplated was only the death of the donee with- 
out issue at the time of her death. 

B. Sitarama Rao and J. R. Gundappa Rao for Appellants. 

S. Panchapagesa Sastri and K. R. Krishnaswami Aiyar for 
Respondents. 

KC, 
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Madhavan Nosr, “J. C.M.A. Nos. 176 and 177 of 1930. 
2nd -August, 1932. 

| Res “judicata—Execution proceedings—Apphcation by judg- 
ment-debtor ‘to raise attachment on ground of the lands forming 
part of ‘service smams—Previous order by District Munstf in swits 
regarding another portion of the same survey number as forming 
part of ‘no-service inams—A pplication to Collector and has ruling 
that they were Service inams—Whether Collectors order could 
prevail over Civil ‘Courts previous order—Whether present apply 
cation barred’ as res judicata. 

The properties belonging to the judgment-debtors formed 
part'of a-certair, land alleged to be service inam. In two mort- 
gage suits agdinst them, their share in the land being 
the subject of mortgage was brought to sale, The decree not 
having been’ fully ‘satisfied the judgment-creditor got a personal 
decree against the judgment-debtors and attached the remaining 
portion of the lands within the same survey number The judg- 
ment-debtors filed ‘an ‘application under S. 47, Civil Procedure 
Code, to ‘set-aside the allachment on the ground that the lands 
were service inam. There was a previous order of the District 
Munsif ‘inthe execution proceedings of the mortgage suit, when 
the’ ‘judgment-debtors filed an application under O. 21, R 90; 
Civil Procedure Code, to set aside the sale alleging that 
the: properties'sold formed part of the service inam, dismissing 
the application on the ground that the lands though once service 
‘main thad:been enfranchised or resumed and hence sale was valid. 
After: that order the judgment-lebtors applied to the Collector 
under S. 13 of Act III of 1895 and the Collector gave a ruling that 
the properties were.service inam. On the questions whether the 
previous order of the District Munsif prevailed against that of the 
Collector and whether it could bar the present application as res 
judicata, 

Held, (1) that the applicants having submitted themselves to 
the Civil Court first could not contend that the Collector’s order 
would prevail ; 

(2) that the previous decision of the District Munsif in regard 
to the lands forming part of the same survey number as not service 
inam owing to subsequent enfranchisement, barred the present 
application. 

49 M.L.J. 401 relied on. 

B. T. M. Raghavachari for Appellant. 

K. Kottayya for Respondent. 

K.G: m 
Sumdaram Chetty, J. S. A. No. 1114 of 1928. 
Sth August, 1932. 

Madras Estates Land Act (I of 1908), Ss. 55, 112, 146—J uris- 
diction—Civu Court. 

N.R.C. 
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Plaintiff, a transferee from a registered pattadar, and who 
did not get a transfer of the patta, brought a suit in a Civil Court 
for a declaration that proceedings taken by the landholder under 
S. 112 of the Madras Estates Land Act were valid only in so far 
as they related to the arrear of rent due on the actual extent of the 
land and not on the extent as mentioned in the patta, it being 
admitted that the actual extent was less than that mentioned in the 
patta, and prayed for an injunction restraining the landholder from 
taking proceedings for the full amount due as per the patta. 

The landholder contended that such a suit would not lie in a 
Civil Court. 

Held, that the principle governing the case of this kind is 
that if the plaintiff had an effectual remedy by a suit or an applica- 
tion in a Revenue Court for averting the injury complained of, he 
should resort to that remedy and not seek it by means of a civil 
suit. In this case the plaintiff as purchaser, though his purchase 
was not recognised, could have filed a suit under S. 55 for a grant 
of a patta in such terms as he would be entitled to receive. 44 
Mad. 43 followed. Or the plaintiff could have applied under 
S. 146 for a transfer of the patta and if the transferor would not 
join in am application under S. 146 he could have filed a suit in a 
Civil Court and have produced an order of the Civil Court 
establishing the transfer. 

The plaintiff not showing any cause for the omission, to have 
recourse to these proceedings the principle of the decision in 
42 M.L.J. 113 has to be applied and the plaintiff cannot ask for the 
reliefs in a Civil Court by means of a suit. The suit is not 
therefore maintainable. 

M. Venkatasubbiah for the Advocate-General (A. Krishna- 
swamt Atyar) for Appellant. 

P. Srikantam for Respondent. 


K.C. 


Venkatasubba Rao and C. M. A. No. 445 of 1928. 
Rally, JJ. 
Sth August, 1932. 


Mortgage—Smt upon simple mortgage—Appointment of 
Recewer—Simple money decree-holder purchasing the properties 
in execution of his decree subsequently—Receiwer added as a party 
to his execution proceedings—A pplication by him for payment out 
of moneys in Court realised by Receiver for the period between 
date of hs own purchase and the sale in execution of mortgage 
decree, whether maintainable. 


In a suit for sale on a simple mortgage, the plaintiffs applied 
for appointment of a Receiver of the mortgaged properties and 
the Court appointed a Receiver to manage the properties and to 
pay the moneys realised into Court. Thereafter, a simple money 
decree-holder against the mortgagor who had already attached the 
mortgaged properties, applied to the Court for permission to add 
the Receiver as a party to his execution proceedings which was 
granted and in execution of his decree he purchased the properties. 
The plaintiffs in the mortgage suit added him as a party (9th 
defendant) to their suit; they applied for the continuance of the 
Receiver already appointed and for an injunction restraining the 
purchaser from taking possession till any decree that might be 
passed in the mortgage suit was satisfied and the applications were 
ordered. Subsequently a decree was passed in the mortgage suit 
and, in execution thereof, the properties were sold and the sale 
proceeds were not sufficient to discharge the mortgage decree. 
The 9th defendant applied for payment out to him of the moneys 
put -into Court by the Receiver representing the income of the 
properties for the period between the date of his purchase and 
the date of sale in execution of the mortgage decree. 


Held, that he was not entitled to the same on the ground that 
the order appointing a Receiver operated as an injunction restrain- 
ing the judgment-debtor from himself receiving the moneys and 
that it prevented the debtor from dealing with them to the prejudice 
of the judgment-creditor and also prevented any subsequent 
judgment-creditor from gaining priority over the creditors obtaining 
the order. 


(1903) 2 Ch. 727 followed. 
22 B.D. 187 distinguished as arising under the Bankruptcy 
Act under which all the properties of the debtor vest in the trustee. 


Rely, J. dissented from the statement in 47 C. 418 at 422 “Our 
attention has been invited to the case of Penney v. Todd’ where it 
was ruled that the possession of a Receiver in a mortgaged suit was 
prima facte for the benefit of the party who had obtained the 
appointment. On this principle it has been argued that the Receiver 


1. (1878) 26 W. R. (Eng.) 502, 
N.R.C. 
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who was appointed at the instance of the first mortgagee holds 
the property for his benefit alone and is bound to make over to 
him the entire income for the satisfaction of his dues. In our 
opiriion, this contention is clearly well founded.” 

The analogy of English cases dealing with mortgages should 
be used with care. 


K. V. Sesha Atyangar for Appellant. 
K. Bhashyam Atyangar and R. Visvanatha Atyar for Res- 
pondents. 
KEC. — 


Sundaram Chetty, J. S. A. No. 965 of 1930. 
Sth August, 1932. 


Madras Local Boards Act (XIV of 1920), S. 8&—Lessee from 
inamdar landholder holding both warams—More a tenant than 
intermediate landholder—Landholder entitled to recover one-half 
of land cess payable by hem from lessee. 

The lessee from the inamdar landholder holding both the 
warams must be deemed to be more a tenant than an intermediate 
landholder for the purpose of S. 88 of the Madras Local Boards 
Act of 1920 and the landholder is entitled to recover one-half of 
the land cess payable by him from the lessee. 


M. Patanjali Sastri and A. Nagaswami Atyar for Appellants. 
V. Rajagopala Aiyar and T. V. Ramiah for Respondents. 
K.C. 


Krishnan Pandalm, J.. C. R P. No. 1413 of 1928. 
15th August, 1932. 


Promissory note—Simulianeous execution of note along wih 
the advance of loan—Masntainability of the suit on the considera- 
ton—Evidence Act, S. 91. 


Where a promissory note is inadmissible in evidence for want 
of proper stamp, and the loan has been simultaneous with the 
execution of the note, no suit can lie on the basis of the loan. 


38 Mad. 660, 20 L.W. 943, C.R.P. No. 1486 of 1928 (unreport- 
ed) and 1932 M.W.N. 793 followed. 

40 Mad. 727, 34 I.C. 417 and 98 I.C. 75 explaimed. 

S. Nagaraja Atyar for Petitioner. e 


K. Balasubramania Atyar and K. Chandrasekhara Atyar for 
Respondents. 


S.V.V, = 
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Sundaram Chetty, J. S.A. No. 882 of 1928. 
15th August, 1932. 


Civil Procedure Code (V of 1908), S. 102—Swust for refund 
of profession tax and for injunction to restrain future levy—- 
Whether a suit of a small cause nature—Second appeal from such 
a suit, if competent—Madras Local Boards Act (XIV of 1920), 
S. 93—Busimess carried on at Rangoon—Owner resident within 
Devakotiah Taluk Board area—When assessable to profession tax. 

Where the plaint in a suit for the recovery of a sum below 
Rs. 500 collected as profession tax, the levy of which was ques- 
tioned as illegal, also prayed for an injunction to restrain the 
defendant, Local Board, from levying similar tax for two succeed- 
ing years and a separate Court-fee was paid for the relief of 
injunction, and in second appeal from such a suit the objection 
was taken that the suit was of a small cause nature and that a 
second appeal was incompetent under S. 102, Civil Procedure Code, 

Held, that the relief of injunction prayed for in the plaint 
was substantial relief and not merely ancillary to the relief of 
refund, and as such, the suit was exempted from the cognizance 
of a Small Causes Court and that the second appeal was competent. 

LL.R. 30 Mad. 101 and A.J.R. 1930 A. 702 distinguished 

Under S. 93 of the Madras Local Boards Act 1920, a person 
residing within the area of a Taluk Board can be assessed to 
profession tax under the second head of that section, only if he is 
in receipt within the Taluk Board area of the income in respect 
of which he is sought to be assessed. 

I.L R 43 Mad. 75 (F.B.), LL.R. 46 Mad. 706 (S.B.), LLR. 
45 Bom. 1286 and 63 M.L.J. 148 followed 


Watrap S. Subramania Aiyar for Appellant. 
K. Rajah Atyar for Respondent. 


KC. 
Sundaram Chetty, J. C.R.P. No. 1147 of 1928. 


15th August, 1932. 

Madras Local Boards Act (XIV of 1920), S. 225—Swuit for 
refund of profession tax—Whether a suit for money had and 
recewed or a suit for compensation and damages—Period of 
limitation for such a suit—Whether six months or three years— 
Indian Limitation Act (IX of 1908), Art. 62. 

A suit for refund of profession tax illegally levied, is a guil 
for money had and received within the meaning of Art. 62 of the 
Limitation Act and not a suit for compensation or for damages 


I.L.R. 52 Mad. 207 referred to. 

Section 225 of the Madras Local Boards Act provides only 
for suits for compensation or damages in respect of acts done by ° 
the Local Board or its officers and not for any other classes of suits. 


N.R.C 
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I.L.R. 32 Mad. 371 (F.B.) and 60 M.L.J. 600 followed. 
A.LR. 1930 All. 365 not followed. 
K. Rajah Aiyor for Petitioner. 
Watrap S. Subramanta Atyar for Respondents. 
K.C. 


Venkatasubba Rao and Reuly, JJ. C.R.P. No. 790 of 1931. 
19th August, 1932. 


Abatement—Hindu Law—Parittion suit on behalf of a minor 
coparcenen—Death of minor before preliminary decree—Sutt if 
abates or can be continued by his legal representative. 


Pending a suit for partition filed by an infant with his mother 
as guardian, the infant died before the preliminary decree was 
passed therein. The mother applied to be brought on record as legal 
representative of the son to continue the suit. On a difference of 
opinion between the Judges, Reilly, J., holding that the consensus of 
judicial opinion was that the suit abates and Venkatasubba Rao, J., 
that it does not and that as held by Jackson, J. in A.J R. 1930 Mad. 
486, it can be continued by the mother if the Court should find that 
the suit when filed was for the benefit of the minor, the following 
questions were referred to a Full Bench :— 

(1) Does a suit by a minor for partition abate if he dies 
before the Court has found that the partition is for his benefit. 

(2) Or is it open to his legal representative to proceed with 
the trial and obtain a decree on his showing that when the partition 
suit was instituted it was for the benefit of the minor. 

The scope and authority of precedents discussed by Reilly, J. 

Case-law discussed. 

S. Varadachartar and B. T. M. Raghavachoriar for Petitioner. 

G. Lakshmanna, G. Chandrasekara Sastri and T. S. Narasinga 
Rao for Respondent. 

S- V.V. we 
Venkatasubba Rdo and Reilly, JJ. C.M.A. No. 294 of 1928. 


19th August, 1932. 


Civil Procedure Code—Probate proceeding—E-xecutor dying 
—If his sons can be added as legal representatiwes—Evidence Act, 
S. 41—If a judgment against a wil fs a judgment in rem. 

An executor who was also a residuary legatee under the will 
applied for probate of the will. Caveat having been entered; the 
proceedings were contested and the first Court found against the 
will. Pending the appeal against it, the cxccutor died and his 
sons applied to be brought on record. 

Held, that the proceeding for grant of probate or Letters of 
Administration with a copy of the will annexed, is a representa- 





13 


tive one and the person who commenced it is to be regarded as 
having done so in his representative capacity and not in his indi- 
vidual capacity. The object in commencing the proceeding is to 
get an adjudication in the interests not only of himself but of others 
interested in it, that the will propounded is genuine and valid. O. 22 
does not apply to such a proceeding but the son must be treated as 
coming in as one entitled to intervene in the proceeding at any stage 
of it. The position of a petitioner for probate is not dissimilar to 
that of a plaintiff under O 1, R 8, Civil Procedure Code. 

36 Cal. 799 and 45 Cal 862 distinguished as only discussing the 
applicability of O. 22, R. 3 and not the larger right as intervenors. 

9 Pat’ 698 and 35 C.W.N 1028 approved, though on different 
grounds. 

Williams on Executors, 12th Ed., Vol. I, p. 213 relied on. 

The question whether or not a judgment of a Probate Court, 
pronouncing against a will, amounts to a judgment in rem under 
S. 41 of Evidence Act left open 

16. Mad. 380; 38 Bom. 309; 12 C L.J. 91 and 12 C.L J 185 
referred to. 

The Advocate-General (Sir A. Krishnaswams Aiyar) and M. 
F cnkatasubbiah for Appellants. 

S. Varadachariar and R. Rajagopala Aiyangar for Respondent. 


S.V.V. 


Jackson, Sundaram Chetty and S.A. No. 1118 of 1929. 
Mockett, JJ. 
22nd August, 1932. 

Minon—Sale of minors properties by guardian—C ovenant 
clause to re-sell property to vendor or his heirs—Whether suit for 
specific performance maintainable by minor. 

Where the father of a minor acting as his guardian sold his 
(minor’s) property to another person and the sale-deed contained 
a covenant to the following effect that “if it happens that you 
(vendee) or your heirs have to sell the property to others, then 
you must sell it to the vendor or his heirs for the above price” and 
the minor on attaining majority sued for specific performance of 
the contract, 


Held, (1) that the covenant to repurchase by the vendor was 
a concluded contract and not a mere standing offer. 

51 M. 533 (P.C.) relied on. 

1931 M W.N. 957 and 46 M. 30 doubted. 

(2) That the contract to repurchase was void for want of 
mutuality, the vendor being a minor on the date of the contract, and 
hence could not be specifically enforced by him on his attaining 
majority, irrespective of the transaction being beneficial to him. 


14 


39 Cal. 232 (P.C.) followed. 
40 M. 308 (F.B.) referred to. 
K. Destkachari for Appellant. 


Salem Ramaswamt Atyar for T. Appajt Rao for Respondents. , 
KC. 


Sundaram Chetty, J. S.A. Nos. 334 and 470 of 1930. 
23rd August, 1932. 

Riparian rights—W ater-course—Artficial water-course from a 
natural streans—Rights of owners of land on its banks—If can 
claim riparian rights—Second appeal—Faci—Interference in. 

Where an artificial channel takes its source from a natural 
water-course, it does not follow that the owners of lands on both 
sides of the artificial channel ipso facto secure riparian rights over 
11. Special circumstances may be shown to exist, ¢.g., grant, user, 
etc., 30 as to confer all such rights as a riparian owner would have 
had in the case of a natural stream. Unless the owners of land on 
the banks establish circumstances under which the artificial channel 
was made and the manner it was used so as to give rise to an 
inference that they have all the rights of riparian owners as such, 
it cannot be contended that by reason alone of the artificial channel 
having been cut from a natural stream, the former becomes a 
natural stream so as to confer riparian rights on them. 

2 Exch. 1 (Nuttall v. Bracewell) discussed. 


32 L.J.Q.B 136;431.C 235; 51 Bom. 243 and 3 Rang. 494 
distinguished as cases where such circumstances existed to confer 
riparian rights. 

If by reason of a misconstruction of an important document the 
Courts below come to an erroneous finding on a ane of fact, 
this Court can interfere in second appeal. 

Ch. Raghava Rao for Appellant in S.A. No. 334 of 1930. 

T. M. Krishnaswomi Asyar and M. Appa Rao for Appellant 
in S.A. No. 470 of 1930. 

P. Venkataramana Rao and K. Subba Rao for Respondents. 

S.V.V. a 
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Sundaram Chetty, J. “S$. A. No. 72 of 1930. 
23rd August, 1932. 


Civil Procedure Code (V of 1908), S. 92—Swit by co-trusiee 
for scheme for management by rotation among the trustees— 
Kattalas trust—Wul by founder—No direction therein for manage- 
ment by rotaitton—Sanction if necessary under S. 92. 


Under a will by the founder of a kattalai trust, the right of 
management was conferred on his male heirs but there was no 
direction as to management by the heirs. One of the trustees filed 
a suit for a declaration that he was entitled to joint management 
of the trust under the wil and for a scheme of exclusive manage- 
ment by each trustee for one year by rotation. No sanction was 
obtained under S. 92, Civil Procedure Code, for the filing of the 
suit. 

Held, that S. 92 was a bar to the maintainability of the suit 
in respect of the prayer for the scheme. 


55 Cal. 519 at 529 (P.C.) relied on. 
45 Mad. 113 at 116 (F.B.) referred to. 


A. I. R 1927 Mad. 948 distinguished as already containing 
a direction in the will for management by rotation and not given 
by Court in the exercise of its discretion. 


B. Sitarama Rao with K. Venkateswaran for Appellants. 
K. Destkachars for Respondent. 
S.V.V. 


Jackson and Mockelt, JJ. C. M. A. No. 202 of 1929. 
30th August, 1932. 


Civil Procedure Code (V of 1908), O. 21, R. 2—Applicabthty 
of—Decree for partition—Judgment-debtor to execute and give a 
sale deed, failing which to pay Rs. 2,000—Plea that sale deed 
executed—If barred. 


A decree for partition provided among other things that the 
judgment-debtor should get a conveyance of some property executed 
in favour of the decree-holder by a third party in whose name 
the property stood and give the sale deed to the decree-holder, 
and on failure to so give within a time, the judgment-debtor was to 
pay Rs. 2,000. There was also a decree for money. The judg- 
ment-debtor pleaded that he had executed and given the sale deed 
to the decree-holder. 


Held, that the plea was one of an adjustment of the decree 
and must be certified even according to 49 Mad. 716 as there was 
also a money decree. 

93 I.C. 369 doubted. 

N.R.C , 
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Obiter approved 1928 Cal. 715, in preference to the Madras 
view in 43 Mad. 476 and 49 Mad. 716 and held that O. 21, R. 2 
would apply to any decree whether there is a direction to pay money 
or not. 


B. Somayya and Kasiurs Seshagiri Rao for Appellants. 


S. Varadachariar, S. V. Venugopalachariar and P. Chandra 
Redd: for Respondent. 


K.-C. 


Krishnan Pandalai, J. C. M. A. No. 434 of 1930. 
31st August, 1932. 


Provincial Insolvency Act, S. 17—Debtor dying before adjudi- 
catton—Subsequent adjudication of his “estate’—Proper form of 
—Offictal Receiver if can take proceedings under Ss. 53 and 54 
for annulment of alienations. 


A debtor against whom a petition had been filed to be adjudi- 
cated an insolvent died before adjudication. The proceedings 
were continued under S. 17, Provincial Insolvency Act and the 
Court adjudicated ‘his estate’ insolvent. The Official Receiver 
applied to annul certain alienations as void under Ss. 53 and 54 
of the Act. It was resisted on the ground that it was an alienation 
by the debtor, that it was his estate that was adjudicated and there- 
fore the Receiver in estate’s insolvency had no locus standi. 


Held, that the proper order was to have adjudged the deceased 
debtor insolvent and not his estate, that what the Court did must 
be treated to be an inadvertent mistake and read according to law. 
When a debtor against whom a petition in insolvency has been pre- 
sented dies before adjudication and the proceedings are continued 
under S. 17 of the Provincial Insolvency Act, the Official Receiver 
or the creditors can invoke the power of the Court to set aside 
alienations under Ss. 53 and 54. The change of language in S. 17 
was not intended to limit by a side wind the powers of the Court 
in insolvency when the debtor dies after petition but before 
adjudication. f 

51 Mad. 344 and 51 Mad. 495 followed. 

T. R. Venkatarama Sastriar and P. R. Srinivasan for Appel- 
lant. 


R. Krishnaswams for Respondent. | 
S.V.V. 


Reilly, J. C.R.P. No. 781 of 1929. 
29th August, 1932. 

Civil Procedure Code (V of 1908), S. 151—Unstamped docu- 
ment produced by plamt{f—Court’s direction to him to pay stamp 
duty and penaliy—Plainiff succeeding in his suit—A pplication by 
plainisff for inclusion of the stamp duty and penalty paid by him 
in the costs allowed him by Court—Whether Court could grant 
lnm the application. 


The plaintiff sued, as adopted son, for recovery of moneys 
due to plaintiff's father from defendant and the defendant raised 
among other pleas the plea that the plaintiff was not adopted at all 
by his father. An issue having been raised on that point, the plain- 
tiff produced an adoption Muri in evidence. It having been un- 
stamped, plaintiff was asked to pay stamp duty as well as penalty 
before it could be received in evidence. Subsequently plaintiff suc- 
ceeded in his suit. He applied for the inclusion of the said stamp 
duty and penalty paid by him in the costs allowed to him and the 
Lower Court granted the application. 


Held, that the Lower Court could not entertain the application 
under S. 151 of the Civil Procedure Code and still less to make 
defendant pay the stamp duty and penalty on plaintiff’s document. 


K. G. Srinivasa Atyar for Petitioner. 
M. Patanjali Sastri and A. Sundaram Aiyar for Respondent. 


KC: 


Jackson and Mockett, JJ. C. R. Ps. Nos. 1195 to 1229 of 1931. 
30th August, 1932. 


Court Fees Aci—Swuit by inamdar to eject tenant—Tenant 
pleading kudivaram right—Court-fee payable under S. 7, cl. 11 
(cc) or S. 7, cl. 4 (c). ; 


In a suit by an inamdar claiming that he was entitled to both 
the melyaram and kudivaram and entitled to eject the tenant on 
the land as a tenant-at-will, the tenant pleaded that the plaintiff 
was entitled only to melvaram and that himself was entitled to 
occupancy rights. The plaintiff paid Court-fee under S. 7, cl. 11 
(cc) of the Court Fees Act but the Lower Court held that S. 7, 
cl. 5 applied to the case. 


Held, neither cl. 5 nor cl. 11 (cc) applied to the case but only 
S. 7, cl. 4 (c). Clause 11 (cc) is applicable when the suit is 
based on a lease but not when plaintiff also wants a decree estab- 
lishing his title. 27 M.LJ. 475. Clause 5 (c) would apply to 
a case where plaintiff is suing to be put into possession of an inam 
against a rival claimant or trespasser and it cannot be that a 
plaintiff should pay the same Court-fee when he sues for possession 
of an inam against a rival claimant, and when as undisputed 
inamdar he asserts his title to kudivyaram alone. 


N.R.C, 
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S. Varadachanar for N. Rama Rao for Petitioner. 
The Government Pleader for Respondents. 


SVV: 
Venkatasubba Rao and Reilly, JJ. C.M.A. No. 138 of 1929. 
Sth September, 1932. i 

Civil Procedure Code (V of 1908), O. 21, R. —Auctiion pur- 
chaser—Application by purchaser to set aside sale—If competent— 
Purchaser if a person whose interests are affected by the sale. 

In a suit on a mortgage, a decree for sale was passed as prayed 
for. In copying the schedule of properties into the decree, some 
items were by mistake omitted and the mistake continued into the 
sale proclamation. A bought the property in Court sale under 
the impression that the omitted items also were sold, but as he 
found they were not in fact included, he applied alternatively to 
issue a sale certificate with the omitted items also or to set aside 
the sale. 
Held, that he could not be given a sale certificate with the 
omitted items but that his application under O. 21, R. 90 to set 
aside the sale was competent, as he was a person “whose interests 
are affected by the sale” within the meaning of O. 21, R. 90. 

38 M.L.J. 228 and 47 All. 479 followed. 

S. Varadachariar and S. V. Venugopalachariar for Appellant. 

D. Ramaswami Aiydngar for C. S. Venkatachariar and K. S. 


Desikan for Respondents. 
KC. —— 
Venkatasubba Rao and Reilly, JJ. C.M.A. Nos. 110 & 111 of 1929. 
7th September, 1932. 

Civil Procedure Code (V of 1908), S. 47—Auction purchaser — 
If representative of judgment-debtor—Cl. (1) of S. 47 if manda- 
tory—Court if bound to inquire a matter falling within cl. (1)— 
Relative scope of cl. (1) and cl. (2) of S. 47, Civi Procedure Code. 

Section 47, cl. (1) is mandatory and the Court has no discretion 
to refer the parties to a separate suit for the determination of a 
question which falls properly under the section. Section 47, cl. (2) 
applies only to cases where the proceedings do not properly come 
under cl. (1) but are initiated wrongly under S. 47 instead of by a 
separate. suit. 7 

An auction purchaser in execution of a money decree against 
the judgment-debtor is his representative and can come in under 
S. 47 to object to a sale of the properties purchased by him when 
they are sought to be sold as the property of the judgment-debtor 
in execution of a decree obtained by another decree-holder who had 
„already attached the same, prior to the petitioner’s purchase. His 
petition to release the attachment cannot come under O. 21, R. 58 


as the attachment was proper when it was made, 
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An objection by the attaching decree-holder that the decree 
and auction sale of the later purchaser are collusive and sham and 
{hat the properties continue to belong to the judgment-debtor must 
be investigated by the Court under S. 47, cl. (1) and the Court has 
no power to stop the sale and refer the decree-holder to a separate 
suit to establish the fraudulent character of the purchase. i 

S. Panchapakesa Sastri and K. R. Krishnaswami Avyar for 
Petitioners. a 


S. R. Muthuswami Atyar for Respondents. 

S.V.YV. 

Sundaram Chetty, J. S.A. No. 1126 of 1930. 
7th September, 1932. 


Lessor and Icssee—Lease deed—Benami plea—If open to 
lessee—Absence of consideration for lease. 


It was agreed between the plaintiff and the 2nd defendant 
that the plaintiff should lease certain lands to the 2nd defend- 
ant but at their request the lst defendant executed a lease deed 
in favour of the plaintiff for the said lands to prevent the credi- 
tors of the 2nd defendant from attaching the crops thereon. In 
a suit by the plaintiff against the 1st defendant for rent on foot 
of the lease deed, 

Held, (1) that it was open to the Ist defendant to plead and 
prove absence of consideration for the covenant to pay rent by 
showing that he was never given possession under the lease deed, 
that the lease deed was a benami transaction and that possession 
was intended to be and in fact was only with the 2nd defendant, 
and 





(2) that the delivery of possession to the 2nd defendant 
would not amount to consideration for the 1st defendant’s covenant 
to pay rent as it was not alleged that possession was given to 
2nd defendant at the request of the 1st defendant. 

20 M.L.J. 144 followed. - 

B. Sitarana Rao for Appellant. 

K. Srinivasa Rao for Respondent. 

S.V.V. —— 
Madhavan Nair, J. f C.M.S.A. No. 247 of 1927. 
Bth September, 1932. 

Civil Procedure Code (V of 1908), S. 47—Minor’s next friend 
—Direction in an award decree that the next friend shall file 
accounis in the Subordinate Judge's Court—Defauli—Defend- 
ant’s petition to Court to call on next friend to account—If main- 
tainable—A ppeal against—Petition, if falls under S. 47, Civil Pro- 
cedure Code. 

A suit by a minor was referred to arbitration and the award 
was made a decree of Court. The decree expressly provided that 
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the next friend of the minor shall file accounts of his manage- 
ment of the minor’s estate into the Subordinate Judge’s Court only. 
On failure to so file the accounts the defendant moved the Subordi- 
nate Judge to call on the next friend to file the accounts, which was 
dismissed on the ground that the proper Court was the District 
Court in whom the jurisdiction was vested under the Guardian and 
Wards Act. 

Held, that the next friend was im no sense “party” to the suit 
within the meaning of S 47, Civil Procedure Code, and the appeal 
was therefore incompetent. 

30 All. 55 followed. j 

V. Ramaswami Aiyar for Appellant. 

S. Varadachariar and S. V. Venugopalachariar for Respondent. 


t 


Ke 
Madhavan Nasr, J. C.M.S.A. No. 225 of 1927, 
Sth September, 1932. 

Luntlation Act, Art. 182, cl. (5)—Uncertified payment—No 
petition in time to record payment—E-xecution petition filed more 
than 3 years from last petition but within 3 years of paymeni— 
Mere payment if a step-m-md of execution. 

Mere payment, without an application to record it, filed within 
3 years of the prior execution petition, cannot serve as a step-in- 
aid of execution so as to save limitation under Art. 182, cl. (5) of 
the Limitation Act, 1908. To serve as step-in-aid, there must be 
some application before the Court and mere payment outside Court 
will not suffice. 

20 L.W. 190 followed. 

41 Mad. 251 distinguished as a case under S. 20 of the Limi- 
tation Act which only requires proof of payment and not a step-in- 
aid of execution 

2 Rang 393 also distinguished as a case where there was an 
application before Court in time. 

K. Kuthknishna Menon for Appellant. 

K. P. Ramakrishna Avyar for Respondent. 

S.V.V. - 
Jackson and Mockett, JJ. C.M.A No. 66 of 1930. 
9th September, 1932. 

Guardianship—Father—Second marriage—If disqualifies him 

from guardianshtp—Guardtan and Wards Act, S. 19. 








A father is not disqualified to be the guardian of his minor 
child by the first wife merely because he has married a second wife. 
V. Govindarajachant for Appellant. 


K. Kotayya with S. Sttaraman for Respondent. 
NV; l = 
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Bardswell, J. Cr. R. C. No. 203 of 1932. 
6th September, 1932. 

Criminal Procedure Code (V of 1898), Ss. 145 and 147— 
Claim to do pooja as poojari of temples—Action wider S. 145— 
Sustainabilsty—Status of hereditary poojari. 

The claim to do pooja in certain temples as the hereditary 
poojars thereof can be the subject-matter of proceedings under 
S. 145, Criminal Procedure Code, and no separate consideration 
of the question is necessary under S. 147 of the Code Observa- 
tions of Ayling, J., in 34 I.C. 651 relied on. 

A hereditary poojar: is also a servant of the temple trustee 
and his possession is for and on behalf of the latter. 35 Mad. 
631 (F.B.) relied on. 

A. V. Narayanaswams Atyar for Petitioner. 


K. S. Jayarama Atyar and K. G Srinivasa Atyar for Res- 
pondent. 
The Public Prosecutor on behalf of the Crown. 
B.Y.V. 


Jackson and Mockett, JJ C.M A. No. 376 of 1929. 
Oth September, 1932. 


- Crud Procedure Code (V of 1908)—Minor—Guardian ad litem 
—Compromuse by, in execution proceeduigs—Adjustment if re- 
qusres sanction of the Court—O. 21, R. 2 and O. 32, R. 7, Civil 
Procedure Code. j 


In view of the fact that 35 C L.J. 9, A I.R. 1926 Lah. 290 
and A.I.R. 1927 Cal 930 are contrary to 29 Mad. 309 and as the 
authority of 29 Mad. 309 seems to be much shaken by 55 Mad. 17 
(F.B.), their Lordships referred the question “whether 29 Mad. 309 
ig still good law that leave of the trial court is necessary for a 
minor’s compromise after the decree and in execution” to a Full 


Bench. 
K. V. Sesha Avyangar for Appellant. 


P. Vedachala Atyar for Respondent. ~ 
S.V.V. 


Madhavan Nair, J. C.C.C.A. No. 55 of 1930. 
13th September, 1932. 


Res judicata—New information recetved after time for review- 
wig the prior decree passed—Stubsequent suit, if barred—Suit by 
beneficial owner in possession—Section 66, Csu Procedure Code, 
if bars the plea of benami. 

Where a party relies on the same title in both the suits, merely 
saying that he has come across a new piece of information, would 
not entitle him to litigate a second time the validity of that title. 
New information is a ground for review under O. 47, Civil Pro: 


N.R.C. 
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cedure Code and cannot be urged in a separate suit. Even if time 
for review has expired, S. 5 can be invoked in aid. 

The question, how far a suit by a beneficial owner in possession 
for a declaration of his right to the property against a purchaser 
in Court-auction whose purchase is certified under S. 66 is main- 
iainable, left open. 

V. Visvanatha Sastri for Appellant. 

S. B. Satya Nadar, E. R. Balakrishnan and N. C. Rangaswani 
for Respondent. 

S.V.V. 


Jackson and Mocket, JJ. C. M. A. No. 258 of 1930, 
13th September, 1932. 

Civi Procedure Code (V of 1908), O 21, R. 89—‘Received 
by decree-holder” in cl. (b)—Meaning of “received’’—Moneys in 
deposit if “receivek” by decree-holder. 

In execution of a decree, certain properties were sold in lots 
under one proclamation, and amounts were deposited by purchasers 
under the earlier sales into Court. Another lot was later sold 
and the judgment-debtor deposited into Court the balance of the 
decree amount, the 5 per cent on the last lot’s price and poundage. 
He claimed to be entitled to deduct the amounts in Court deposit. 
The prior sales were not confirmed by then. 

Held, that “received by the decree-holder” means actual receipt 
and mere deposit in Court under the circumstances was not enough. 
The deposit of the balance was therefore not in accordance with 
R. 89. 

S. V. Venugepalachars for Appellant. 

M. S. Venkatarama Arvyar for Respondent. 

K.C. 
Jackson, Sundaram Chetty C. M. As. Nos 51 and 52 of 1929. 

and Mockett, JJ. 

l4th September, 1932. 

Limitation Act (IX of 1908), S 15 and Art. 182—Decree for 
sale—Swuit by third party claaming properties as his and not the 
ijudgment-debtor’'s—Time taken by suit if can be deducted—Equtt- 
able considerations, if permissible—Prior application dismissed for 
non-payment of batta—Subsequent application, if can revive the 
old application, 

A final decree for sale of the mortgaged properties was passed 
in 1922 and six months after the decree, the decree-holder filed 
E. P. No, 57 of 1922 for sale of the properties but it was dismissed 
by Court om 16th January, 1923, expressly on the ground of non- 
payment of batta for sale. In 1919 one M, a third party, filed a 
suit impleading the decree-holder and mortgagors as party-defend- 
ants- contending that the mortgaged properties belonged toa 





23 
mosque, were inalienable and therefore the decree in the mortgage 
suit was invalid. This suit was decreed by the Trial Court on 
15th January, 1923. The mortgagee appealed and had it reversed 
in his favour on 6th August, 1927. About a month after that, on 
23rd September, 1927, he filed a fresh execution petition in his 
mortgage suit for sale of the properties. 

Held, the second execution petition was barred by limitation 
being more than three years from the dismissal of the first execu- 
tion petition. 

Though O. 9 and O. 17, Civil Procedure Code, do not apply 
to execution proceedings, still the Court has inherent power to 
dismiss an application for execution, when the applicant makes 
default in the payment of batta. The dismissal of E. P. No. 57 
was proper and an application for execution which has been finally 
and properly dismissed cannot be revived. There should have 
been no final disposal or there should have been a wrong dismissal 
on account of some obstacle which then existed but which was 
subsequently removed, im order to entitle the applicant to have the 
later application treated as one in continuation of or to revive the 
former one. 

21 Mad. 257 and 95 I.C. 718 followed. 

21 Mad. 261, 28 Mad. 250 and 27 All. 334 REE as 
cases where no final order was passed. 


31 Mad. 71, 47 Mad. 176 distinguished as a case of wrong 
order. 

The time taken in the appeal against the mosque decree cannot 
be deducted under S.-15. The words in S. 15 are “stayed” and 
not “inconvenienced”. It cannot be said that the series of cases 
from 7 M.1.A. 238 to 43 Cal. 660 have superimposed upon the Limi- 
tation Act some equitable provision which finds no place in its 
sections. “Suppose in a similar case the mortgagor was possessed 
of much properties besides the mortgaged property. The decree- 
holder could put in his application for execution, sell the property 
with the blot on the title for what it is worth or have it recorded 
that the property was legally extinct (see 50 Cal. 710) and then 
apply for a personal decree; and to say that in these circumstances 
execution has been stayed is to wrest the expression entirely away 
from its ordinary meaning.” 

76 I.C. 557 and 82 I.C. 1 followed. 

50 Mad. 417 approved. 

° $3 M.L.J. 520 not followed. 
43 Mad. 185 discussed and distinguished. 
5 PatLJ. 39, 47 I.C. 907, 23 Cal. 775 and a M.I.A. 244 


distinguished. 
Per Mockett, J.—For the application of S. 15 of the Limita- 
tion Act, the injunction or order must be express in its terms and 


24 


cannot be implied. There is no room for equitable considerations 
in construing the Limitation Act. 


53 M.L.J. 329 relied on. 

N. Sivaramaknishna Atyar for Appellant. 

Ch. Raghava Rao, A. Sundaram Aiyar and V. Krishna Mohan 
for Respondent. 


S.V.V. 





Bardswell, J. C. M. Ps. Nos, 4040 and 4335 of 1932 
15th September, 1932. 


Writ of certtorars—Election dispute—Madras District M unici- 
paltites Act—Sqope of election petition enguiry—Erroneous deci- 
ston of election officer—Dectston on an objection not taken before 
him—IHegal—Certtorar, scope of. 

The Subordinate Judge of Vellore hearing objections on 
election petitions under District Municipalities Act is a persona 
designata. <A disqualification under S. 49 of the Act can be made 
a ground for a petition before the election officer impugning the 
election. The offcer has got jurisdiction to hear amd decide 
objections raised under the section and the High Court will not 
interfere by writ of certiorari, merely because his interpretation 
of S. 49 is erroneous. 

62 M.L.J. 644 and 52 Mad. 732 followed. 


None of the cases, 4 A.C. 30, (1924) 1 K.B. 171, (1910) 2 
K.B. 165, (1922) 2 A.C. 128, 5 P.C 417, (1926) 2 K.B. 192 or 
(1930) 2 K.B 215 is an authority for the position that an erroneous 
decision on a point of law, by a Court acting within the limits of 
its jurisdiction can be quashed by a writ of certiorari. 

But when a Court or similar authority gives to itself a juris- 
diction which it properly has not got by taking an erroneous view 
of the law, a writ will be issued. As the election officer has no 
jurisdiction to decide except on the objections raised before him, 
an order based on an objection not taken before him is illegal and 
will be quashed by certiorari. 

The Advocate-General (Sw A. Krishnaswamt Atyar) and 
D. Krishnaswams for Petitioner in C. M. P. No. 4040 of 1932. 


S. Srinivasa Arvyangar, S. Parthasarathi and V. K. Tiru- 
venkatachart for Petitioner in C. M. P. No. 4335 of 1932. 


T. M. Krishnaswami Atyar and M. S. Venkatarama Atyar for 
Respondents in both. 


S.V.V. 
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Jackson and Mockett, JJ. C. M. A. No. 480 of 1929. 

16th September, 1932. 

Res judicata—Princtple of—If applicable to insolvency pro- 
ceedings. 

Though S. 11, Civil Procedure Code may not in terms apply, 
the principle underlying the rule of res judicata applies also to 
insolvency proceedings. si 


11 A.C. 37, 48 Cal. 499 and 45 Mad. 320 followed. 
T. R. Ramachandra Atyar for G. Musalappa Reddy for 
Appellant. l 
S. Ranganadha Atyar and T. R. Arunachalam for Respondent. 
S.V.V. 


Jackson and Mockett, JJ. C. M. A. No. 217 of 1930. 
16th September, 1932. 

Civil Procedure Code (V of 1908), S. 47 and O. 20, R. 9— 
Compromise decree—Decree for immovable property—Propertres 
not spectficd by boundaries, etc—Ilf O. 20, R. 9 avoids the com- 
promise. 

In a suit between a brother and sister, the sister suing for 
her share in patrimony, a compromise decree was passed under 
which the sister was to get 160 acres, the lands to be selected by 
her as she pleased. She indicated the lands and the brother 
gave them to her, but whether he actually gave over possession of 
them or mot was not clear. The brother became an insolvent amd 
in execution the sister called on the Official Receiver in his insol- 
vency to give her a document specifying the lands. 

Held, that the case fell under S. 47 and no sut would lie. 
Therefore the questton must be decided by the Court executing 
the decree. 

Order 20, Rule 9, Civil Procedure Code, does not apply to the 
case as it is only a precept for Courts in drawing up decrees in suits 
for immovable property. But the rule does not necessarily avoid 
the terms of a decree based upon a compromise and the decree is 
therefore executable. 

V. Govindarajachari for Appellant. 

P. Somasundaram for Respondent. 


S: Vy: 


be el el 


Madhavan Nair, J. C. M. S. A. No. 234 of 1927. 
19th September, 1932. 

Limitation Act (IX of 1908), S. 19 (2)—Insolvency of 
judgment-debtor—Schedule containing acknowledgment—Date 
being stroked out—Evidence as to date of ackmowledgment— 
Admissibility. 
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Where the judgment-debtor became insolvent and the schedule 
of assets and liabilities fled by him contained an acknowledgment 
of liability as regards the suit claim but the schedule contained a 
date that had been stroked out, which if taken into account would 
bar the later execution application, 

Held, that for purposes of 5. 19 (2) of the Limitation Act 
the writing containing the acknowledgment should be taken to be 
undated and evidence may be given as to its correct date. 

26 Bom. 128 disapproved. 


K. V. Venkatasubramania Atyar for Appellant. 


E. Vinayaka Rao for Respondent. 
B.V.Y. 


Sundaram Chetty, J. S. A. No. 484 of 1929. 
20th September, 1932. 

Religious office—Archaka murai in temple—Alienation for 
pecuniary advantage of Holder—Custom permitting transfer— 
Vahduy. 

A transfer of a religious office, such as an archaka murat in 
a temple, made for the pecuniary advantage of the holder is invalid 
even if sanctioned by the usage of the institution. A religious 
office and its emoluments are extra commerciam and cannot be 
permitted to be dealt with as private property. 

1 Mad. 235 (P.C.) relied on. 

Dictum of Sadasiva Aiyar, J. in 38 Mad. 850 approved. 

42 Cal. 455 not folkowed. 

T. M. Krishnaswarmt Atyar and B. V. Viswanatha Atyar for 
Appellant. . 

S. T. Srimvasagopalachart for Respondent. 

5. V.V. 


2? 


Rameésam and C. M. Ps. Nos. 6459 of 1931, 5155 of 
Pakenham Walsh, JJ. 1930, 2310 of 1931 and 2074 of 1932. 
16th September, 1932. 


Writ of Certtorari—Jurisdtction to tssue—Dtstinciton between 
“ administrative ” and “ judicial’ acts—Proceedings of Revenue 
Board under Chap. XI, Madras Estates Land Act, 1908—If can be 
quashed by High Court—A ppeal under S. 171—Absence of notice 
to respondent—lIf legal—Pannat lands—If come under the Act— 
S.172—Board tf can revise or direct reviston. 


The High Court has power to issue a writ of certiorari to quash 
the proceedings of the Revenue Board under such provisions of 
Chap. XI as are to be exercised “ judicially ’ and not ‘‘ ministerially 
or administratively ”. A tribunal may not bea Civil Court but yet 
may act “ judicially’. An executive body may discharge judicial 
functions also and an executive act may also partake of a judicial 
character. The Full Bench in 63 M. L. J. 450 was only consider- 
ing whether the Revenue Board was a Civil Court and not the 
further question whether they were in any sense a judicial tribunal 
in the sense required for issuing a writ of certiorari. Though the 
main purpose of the functions of a revenue officer is to carry out 
an executive act, viz., the preparation of the record-of-rights in- 
cluding settlement of rent, parts of his duties are undoubtedly of a 
judicial character and to this extent those functions partake of the 
character of acts of a judicial tribunal. (1906) 2K. B. 501. A 
settlement of rent between landlord and tenant cannot be said to be 
purely ministerial. (1911) A. C. 179. The mere fact that the tribu- 
nal can rely on its experience cannot make the act any the less a 
judicial one. 


(1924) 1 K. B. 171, (1926) A. C. 586 and (1929) 1 K. B. 619 


relied on. 


(1931) A. C. 275, 53 Mad. 979, 55 Mad. 107 and 60 M. L. J. 
260 distinguished. 

Unless the Court is satisfied that irregularity of procedure has 
led to some substantial injury, the writ will not be issued. 


In respect of the issue of notice and hearing parties the 
language of S. 171 of the Estates Land Act is in marked contrast 
to that of Ss. 169, 170 and 172 and therefore the Board’s acts 
under S. 171 without notice to the party affected by it (respondent 
where appeal is alowed) is not #/tra wires, though it is proper and 
desirable to hear the party to be so adversely affected. 

All pannai lands are excluded from the Estates Land Act and 
no record-of-rights can be made with regard to them. The ques- 
tion whether a land is pannai or not must be decided before the 


N. R.C. 
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record is made and cannot be left open. Failure to enquire into it 
is a failure to exercise jurisdiction and a writ can, therefore, be 
issued, ; 


Per Ramesam, J.—The words ‘ Direct the revision’ in S. 172 
cannot enable the Board itself to proceed to revise the record. It 
can only mean that it should direct the revision by some other 
officer and that other officer can only be the Revenue Officer who 
made the original settlement and not the confirming authority 
under S. 170 or the Superior Revenue Authority under S. 169. 


S. Varadachariar for K. S. Champakesa Atyangar for Peti- 
tioner in C. M. P. No. 6459 of 1931. 

B. Jagannadha Doss, reporting no instructions, for Respon- 
dents in C. M. P. No. 6459 of 1931. 

S. Varadachariar and A. Swaminatha Aiyar for Petitioner in 
C. M. P. No. 5155 of 1930 and Respondent in C. M. Ps Nos. 2310 
of 1931 and 2074 of 1932. 

Watrap S. Subrahmania Aiyar for Petitioner in C. M. P. 
No. 2074 of 1932 and Respondents in C. M. P. No. 5155 of 1930. 

K. Rajah Aiyar and V. Ramaswams Atyar for Petitioner in 
C. M. P. No. 5155 of 1930. 

P. Venkataramana Rao (Government Pleader) for the Revenue 
Board in all cases. 


Se Ve Ve — 


Jackson and Mockeit, JJ. L. P. A. No. 29 of 1927. 
20th September, 1932. 


Hindu Law—Joint famiuy—Coparcener alienating his share— 
Alienating coparcener’s death—Subsequent suit by the surviving 
coparcener for partsiton—Ahenee’s posttion—lIf entitled to the share 
of the properties as it existed at the time of alienation or at the date 
of suit. 

Two brothers constituted a joint Hindu family and one of them 
alone alienated a parcel of family land and put the alienee in 
possession of it. The rest of the family property was dissipated 
and then the non-alienating brother sued for partition and posses- 
sion of his half share inthe land. At the time of the alienation, 
this was less than alienor’s half share and it was contended that the 
alienee was entitled to his alienor’s share as it stood at the date of 
the alienation and that therefore the suit must fail Ft was held by 
Devadoss, J., in Second Appeal following 35 Mad. 47 and 46 Mad. 
815 that the alienee cannot be disturbed. 


Held, reversing Devadoss, J., that on principle the alienee 
literally buys only the right that his vendor has and that is his right 
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of partition subject to the contingency of fluctuation in a joint 
Hindu family by births, deaths, etc. An exception has been recognis- 
ed in the case where the alienor dies and then the alienee though 
logically should get nothing, is given the share as at the date of the 
alienation. 35 Mad. 47. But that cannot be extended further. It 
only laid down that the quantum or fraction of the share is to be 
computed as at the date of the alienation. But as regards the pro- 
perties to be partitioned, the alienee is entitled to take the family 
property as on the date of the suit for partition and the Courts 
cannot embark on an enquiry as to the properties at the date of the 
alienation, This is more equitable as the alienee has only to thank 
himself if, by delaying his right to partition, he finds his security 
diminished. 

14 Mad. 408 (F. B.) and 38 Mad. 684 followed. 

35 Mad. 47 and 46 Mad. 815 doubted and distinguished. 

K. Rajah Atyar and V. Ramaswams Atyar for Appellant. 

T, M. Ramaswaim Atyar for Respondent. 
S. V. V. : — 


Krishnan Pandalas, J. C. M. A. No. 375 of 1932 
21st September, 1932. 


Receiver —M ortgage swii—Simple mortgage—Personal remedy 
expressly given up— Receiver, if can be appointed. 


Where in a suit upon a simple mortgage, the mortgagee 
expressly gave up his personal remedy, 


Held, no receiver could be appointed either on the ground that 
security is diminishing ın value on account of fall in the market or 
that the mortgagor does not pay interest or for any other such 
reason. In such a case the security extends merely to the corpus 
and not to its future income. Unless the personal remedy is subsist- 
ing, to appoint a receiver will be to enlarge the mortgagee’s security 
or enlarge his rights to the prejudice of third parties who have 
acquired rights in equity of redemption. 

29 M. L. J. 457, 14 C. L J. 526 and 1925 M. W. N. 802 
followed. 

100 I. C. 735 not followed. 

13 C. L. J. 495, 17 I. C. 202, 52 Mad. 979 and 1929 Mad. 
184 distinguished. 

54 Mad. 565 doubted in so far as it gives a preferential right to 
the mortgagee. 

Leave to appeal granted. 

K. S. Ramabhadra Atyar for Appellant. 

K. V. Sesha Atyangar for Respondent. 


NVN: 
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Sundaram Chetty, F. S. A. No. 3 of 1930, 
2/th September, 1932, 

Civi Procedure Code (V of 1908) —Practice—Suit against 
A and B for alternate relief—Sutt decreed against A but dismissed 
against B—Appeal by A—B not impleaded—Plainhff if can apply 
to add B as a respondent—O. 41, Rr. 20, 33 and O. 1, R. 10, Civil 
Procedure Code. 


A suit was brought against A and B for relief against A or B. 
The suit was decreed against A but dismissed as against B. A 
alone appealed impleading only the plaintiff as respondent and 
omitting to implead B. Before the hearing of the appeal but after 
service of notice on the plaintiff, he applied to add B as a party 
respondent, so that if on appeal A be exonerated, he may have his 
claim against B adjudicated on. 

Held, that B can be added as a party. No question of limita- 
tion can arise as the plaintiff could not have appealed against B so 
long as the decree against 4 was subsisting. The words “‘interest- 
ed in the result of the appeal” in O. 41, R. 20 mean interested in 
the result of the appeal including memo. of objections, etc., 11 L. 
W. 602; and as a memo. of objections could have been filed against 
B, the Court could act under R. 33 even in the absence of a memo. 
of objections, 

Even if O. 41, R. 20 did not cover the case, the addition could 
be made under O. 1, R. 10 read with S. 107. 


58 Cal. 923 not followed as contrary to 11 L. W. 602. 
6 Rang. 29(P.C.) and 9 Rang. 624 distinguished as cases 
where the plaintiff was the appellant and the party sought to be 


added who was a necessary party could have been impleaded in the 
appeal in the first instance. 


82 I. C. 600 followed. 


K. Rajah Aiyar, V. Ramaswami Aiyar and K. S. Rajago pala- 
chari for Appellant. 


S. Varadachariar for K. S. Champakesa Asyangar for Plain- 
tiff-respondent. 

4. V. Narayanaswami Atyar for Party-respondent 

S. V. V. 
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Mockett, J. CR. P. No. 1383 af 1929. 
27th September, 1932. 
Evidence Act (I of 1872), S. 32 (2)—‘‘ Books kept in the 


ordinary course of business” —M cantng of—Case of “no evidence” 
—If interference under S. 115, Civil Procedure Code, possible. — 


The principle underlying the exception in S. 32, cl. (2) to the 
rule that hearsay evidence is inadmissible is that what’a man writes 
down as a necessary incident of daily or regular business routine i8 

-likely to represent the facts and it will be dangerous to extend it to 
a case where there was no business transacted by the deceased man 
but a book was maintained by him with casual entries represent- 
ing his private affairs. For the application of the section there 
must be (1) some business or habitual engagement in which the 
deceased was occupied, (2) the book should be kept for that pur- 
pose, and (3) the entry should be made in the book according to 
the usual routine. 

23 Bom. 63 followed. Where the Court decides relying on in- 
admissible evidence and omitting that, there is no evidence to sup- 
port the judgment, the case is one of material irregularity under 
S, 115, Civil Procedure Code. 

9 All. 398 followed. 

S. Jagadisa Atyar and S. Nagaraja Atyar tor Petitioner. 

M. S. Venkatarama Atyar for Respondents. 


SE ViN: 


The Chief Justice, "OQ. P. No. 243 of 1931. 
Ramesam, Sundaram l 
Chetty, Pakenham 

Walsh and Burn, JJ. 
28ih September, 1932. 

Income-tax—Mutual Benefit Socteites—Incone earned by—If 
profits assessable to tax—Payment of guaranteed interest to sub- 
scribers—If an allowable deduction. 


The Madura Permanent Fund returned an income of 
Rs, 14,000 and odd as liable to tax claiming a deduction of 
Rs. 68,000 odd as interest‘ paid on borrowed capital relying on 
LL.R 47M. 1. Ona case being stated, 


_ Held, that this fund and similar funds are not companies bu 
really mutual societies dependent upon the subscribed capital of 
their members. The capital of the: funds though called share 
capital is not really so. In questions arising under the Income-tax 
Acts, the registration under the Companies Act is not conclusive. 
The capital which is fluctuating from time to time ig more in the 

N. R. C. 
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nature of a loan by the subscribers to the Fund. If this is regard- 
ed as share capital, it will mean that the sanction of the Court 
should be obtained for each subscriber being re-paid and that will 
render the Funds unworkable. The subscriber may be entitled to 
sue the Fund like any other Jender advancing money to a partner- 
ship in respect of the capital. S. 10 (2), (3) shows that the legis- 
lature intended to regard guaranteed interest as interest payable on 
borrowed capital and the deduction was therefore allowable. 


14 A. C. 381 (Style’s case) distinguished as a case of a divi-~ 
sion of surplus arising by over-estimate. 

47 Mad. 1 and 3 I. T. C. 385 referred to and discussed. 

S. Srinivasa Atyangar, K. Rajah Aiyor, V. Ramaswami Atyar, 


K. S. Rajagopalachari and S. Venkatachallam Atyar of Madura 
Bar for Assessee. . 


M. Patanjali Sasiri for Commissioner of Income-tax. 
Se Ve Vy 


‘Madhavan Nair, J. C. M S.A. No. 217 of 1927. 
28th September, 1932. 

Provincial Insolvency Act (V of 1920), S. 4—M origage— 
Applicatian to set aside—Filed more than three months from execy- 
tion but within three months of registration—S. 54 appleed—sS. 53 
if applies where mortgage in favour of a creditor. 

A mortgage was executed on 9th March, 1922, but was regis- 
tered only on 9th June, 1922. The insolvency court having juris- 
diction over the mortgaged properties closed on 9th May, 1922 and 
re-opened on 10th July, 1922. On a petition presented on 10th July, 
1922, the debtor was adjudicated an insolvent, the act of insolvency 
alleged being this mortgage itself. The Official Receiver applied 
under Ss. 53 and 54 of the Proyincial Insolvency Act for setting 
aside the mortgage. Ona contention being raised that the mort- 
gage being more than three months prior to the date of adjudi- 
cation, S. 54 did not apply. 

Held, that by virtue of S. 59, Transfer of Propeity Act, the 
mortgage becomes a valid mortgage only on registration: that 
therefore for S. 54 of the Provincial Insolvency Act the date of 
registration is the crucial date. 


Held, further, that though the mortgage was in fayour of a 
creditor, it can also be questioned under S. 53. 
K. V. Krishnaswam Aiyar for Appellant. 
OR. Krishnaswami for Respondent. 
ae 





33 


Madhavan Nair, J. > C. M. S. A. No. 91 of 1928. 
rd October, 1932. l 

Provincial Insolvency Act (V of 1920), Ss. 43 and 37.(2)—In- 
solvent not applying for discharge in time—Subsequently devolved 
properties—O fictal Receiver, if can sell—Annulment of adjudica- 
tion, if automatic on expiry of time for discharge. 

Am 'insolvent did not apply for discharge within the time fixed 
by the Court for the purpose, nor was any application made to the 
Court for extension of the time. Subsequently some properties 
devolved on the insolvent after.the time for discharge had expired. 
The Official Receiver proceeded to sell them. On its being contended 
that the Official Receiver had no power to sell them, 

Held, that S. 43 states that the adjudication ‘shall be” annulled 
and not that it “ shall stand ” annulled. This, as also the language 
of S. 37 (2), clearly indicates that there should be an order of Court 
formally annulling the adjudication. In the absence of an order 
to that effect, the insolvent continues to be undischarged and the 
Official Receiver’s right to sell the properties continues. 

53 Mad. 288 (F. B.) and 52 Mad. 648 relied on. 

R. Gopalaswami Atyangar for ADREG 

K. S. Deskan for Respondent. 

S. V. V. . eoon 
Venkatasubba Rao and Reilly, JJ. C. M. A. No. 226 of 1932. 

3rd October, 1932. 

Provincial Insolvency Act (V of 1920), S. 52—Order under— 
Whether appealable—Section whether applies to cases where there 
ts no attachment of property in execution of decree. 





No appeal lies against an order passed under S. 52 of the Pro- 
vincial Insolvency Act by an Interim Receiver. 

S. 52 of the Provincial Insolvency Act has no application to a 
case where the property is not attached in execution of a decree; 
it has only application to cases where the property is held in cus- 
todia legis by attachment or otherwise. 

55 Mad. 316 distinguished. 

T. R. Venkatarama Sastri and K. P. Mahadeva Atyar for 
Appellant. 

C. A. Seshagiri Sasiri and K. S. Desikan for Respondent. 


Rc. 


Madhavan Narr, J. C. R. P. No. 365 of 1932. 
4th October, 1932. 


Court Fees Act (VII of 1870 as amended by Madras Act V of 
1922), S. 7 w-A and v—Suit for cancellation of sale deed and for 
possesston—Court-fee payable. 
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The plaintiff sued forthe cancellation of a sale deed executed 
by her and for recovery of possession of land with mesne profits. 
~The plaintiff paid court-fee for the cancellation of the sale deed on 
the amount of the consideration mentioned in the sale deed and also 
paid court-fee on the mesne profits. 

Held, that the claim with respect to possessiou was s only 
ancillary to the main claim, namely, setting aside the sale deed and 
that separate court- fee need not be paid in respect of the claim for 
possession of the property. 

49 M. L. J 608 and 36 L. W. 225 referred to. 

K. S. Destkan for Petitioner. l 

K. S. Champakesa Atyangar for Respondent. 

B. V. V. 
Jackson and Pakenham Walsh, JJ. L. P. A. No. 46 of 1927. | 

4th October, 1932. 

Custom—Hindu inhabttants of vulage—Right to perform cere- 
monies and go round peepul tree—Acquisttion by custom—Finding 
as to custom—Interference in second appeal—Civul Procedure Code, 
1908, S. 100. . 

The right to perform certain ceremonies at the foot of a 
peepul tree and to perform pradakshanam round the tree can be 
acquired by the Hindu residents of a village by force of custom. 
The inhabitants of the village are sufficiently definite for that pur- 
pose and the fact that other persons with or without right-claim the 
game privilege by force of custom is immaterial. 

61 I. C. 132 relied on. 


The existence of a custom or usage having the force of law is 
a mixed question of fact and law. S. 100, Civil Procedure Code. 
precludes the High Court from interfering in second appeal with 
the finding arrived at by the Lower Court of actual facts from 
which the existence of the custom has been inferred. 

41 Mad. 374 followed. 


T. R. Ramachandra Aiyar and V. Subramania Aiyar for 
Appellant. 

K. Kuttikrishna Menon and P. A. Krishnakuitt Nair for 
Respondents. 

B. V. V. = 
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Krishnan Pandalai, J. C. M. A. No. 160 of 1932. 
4th October, 1932. 
Civ Procedure Code (V of 1908), O. 23, R.1—Prtor sut 
against brother for a declaration of joint staius—Death of defend- 
ant brother pending suit—Withdrawal of sust—Subsequent suit 


against brother's widow for possession as sole surviving coparcener 
—If barred. 


One of two coparceners sued the other for a declaration that 
they were members of a joint family and that certain properties 
claimed by the defendant as his own belonged to the joint family. 
The plaint did not, however, seek partition. The defendant having 
died pending the suit, the plaintiff withdrew that suit without bring- 
ing the defeudant’s widow on record as his legal representative. 
The present suit was filed by the same plaintiff against the widow 
of the deceased claiming to recover possession of the whole 
property as sole surviving member of the joint family. 

Held, that the second suit was not barred under O. 23, R. 1, 
Civil Procedure Code, by reason of the withdrawal of the former 
suit, as the second suit was not based on the same cause of action 
as the first. 

39 Mad. 987 (F. B ) referred to and followed. 

The mere fact that even in the former suit the plaintiff might, 
on the defendant’s death, have applied to amend his plaint and 
claimed possession of the whole property would not conclude the 
present question. 

Case-law discussed. 

T. R. Venkatarama Sastriar and C. A. Seshagiri Sastri for 
Appellants. 

S. Varadacharsar and A. Parameswaran for Respondent. 

Di Va Vs 


Sundaram Cheity, J. S. As. Nos. 3 and 1082 of 1930. 
11th October, 1932. 


Mahomedan co-heirs—One co-hetr transferring property 
(nvortgage debt) on behalf of another minor co-hetw as guardian— 
Validity of-—Sutt on mortgage by transferee—Sale thereon—Pur- 
chase by a stranger—Mother guardian of minor to suit also— 
Mother ex parte—Gross neghgence—Decree not binding—Sust by 
minor to recover his share—Purchaser in Court sale not hable— 
Transferee or mortgagee lrable—Prior suit if res judicata. 

On the death of a Mahomedan, his widow and minor daughter 
succeeded to his property as co-heirs Amongst the properties so 
inherited was a mortgage debt which the widow acting for herself 
and as guardian of her minor daughter assigned to 4 who in turn 
assigned the same to B. B sued to enforce the mortgage making 
the mother and the minor daughter party defendants to that suit, 

NR C. 
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the mother herself being nominated guardian ad litem of her minor 
daughter. The mother did not appear at the trial to claim that the 
alienation of the minor’s interest was void under the Mahomedan 
Law and the Court holding that B was entitled to enforce the 
mortgage gave him a decree forsale. The mortgaged properties 
were purchased in the Court sale by a third party The minor 
daughter after attaining majority sued to recover her share of the 
mortgage debt either by sale of the hypotheca or from B. 

Held, that the assignment of the daughter’s interest in the 
mortgage by the mother was void in law; but as it cannot be said 
that the daughter was not at all represented in B’s suit, the Court 
had jurisdiction to direct the sale of the mortgaged property for the 
whole debt and a third party purchaser was not bound to go behind 
the Court’s decree and enquire whether or not the daughter’s 
interest passed to B or whether the mother could have been appointed 
as guardian ad item or conducted the defence properly on behalf 
of the minor. The daughter had therefore no right to proceed 
against the hypothecated property in the hands of the purchaser. 

Held, further, that the daughter could claim to recover from 
B her share of the amount realised by him under the decree in his 
suit. B was really in the position of a co-owner as the mother’s 
share had vested in him and the case therefore fell under S. 90 of 
the Trust Act. An action for money had and received would also 
lie on the ground that a person who had realised moneys under 
a void assignment was in equity bound to refund the amount to the 
assignor. 

30 Mad. 459 followed. 

41 Mad. 923 distinguished on the ground that in that case the 
assignee from one partner purchased the whole debt in the belief 
that his assignor was exclusively entitled to the whole debt and he 
could not therefore be held to stand in a relationship of co-owner 
or other privity known to law towards the partners of his assignor, 
whereas in the present case the assignment expressly purported to 
be of the respective rights of the mother and the daughter. 

Held also that the decision in B’s mortgage suit would not 
bar the daughter from pleading that the assignment of her share 
was not binding on her. Though the mother as guardian ad litem 
could have raised this plea in that suit, she was guilty of gross 
negligence in not doing so and hence the minor could not be barred. 

K. Rajah Aiyar and K. S. Rajagopalachart for Appellant. 

S. Varadachariar for K. S. Champakesa Aiyangar for 
Respondent. 

A. V. Narayonaswami Atyar for Party Respondent (added as 
per order noted in 63 M. L. J. (N. R.-C.) p. 30). 

Su ve V. 
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Jackson and Mockeit, JJ. C. M. A. No. 122 of 1930. 
12th October, 1932. 
Restiiution—Court’s powers to—S. 151 if can be invoked apart 
from S. 144, Civi Procedure Code. 


The appellant bought certain property at a revenue sale on 
20th June, 1918 The sale was cancelled and thereon a suit was 
filed to declare the cancellation to be erroneous. There was a prior 
mortgage over the property which had merged into a decree in 
1913. In execution of the mortgage decree the property was pur- 
chased by the respondent in 1921. When he applied for delivery, 
he was obstructed by the appellant. The Court passed somewhat 
the following order thereon :—“ It is no doubt true that the counter- 
petitioner filed a suit in the District Munsif’s Court for vacation of 
the order (cancelling his revenue sale) but until and unless it IS 80 
vacated, he is not entitled to resist delivery of the item. The deci- 
sion in that suit will be binding upon the petitioner also since he is 
impleaded asa defendant therein. His objection is disallowed.” 
In the suit the appellant succeeded and claimed back possession by 
way of restitution. 

Held, the appellant has acquired a title independent of the 
respondent’s mortgage. The order on the petition is final under 
O 21, R. 103, but the order itself is only that pending the suit, 
delivery must be given subject to the result of the suit. Since the 
Court itself deprived him of possession, it should itself put him 
back. Apart from S. 144, Civil Procedure Code, “ if a Court has 
done obvious injustice, it will pay back to justice what it owes ” 
under S. 151, Civil Procedure Code. j 

V. Viyyanna for Appellant. 

S. Kanakam for Respondent. 


Se Na Ve 


Sundaram Chetty, J. S. A. No. 192 of 1931. 
12th October, 1932. 


Damages—Suit for damages owing to wrongful execution of 
decree in a previous suit between same parties—Agreement beiween 
parties in the previous sutt that the decree-holder should not execule 
his decree until a certain promissory note in judgment debtor's 
favour had been sued upon and satisfaction towards decree obiatned 
—Promissory note endorsed over to decree-holder—Decree-holder 
allowing the promtssory note to become time-barred—Subsequent 
execution by decree-holder—Whether judgment-debtor can sue for 
damages for loss by breach of agreement. 


Plaintiff brought a suit for recovery of damages for wrongful 
execution of a satisfied decree by the defendants against him. In 
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a previous suit filed by defendants against the present plaintiff an 
agreement was entered into between the parties whereby it was 
agreed that a certain promissory note executed in favour of plain- 
tiff by a third person should be endorsed over to the defendants 
and that until the defendants had filed a suit and obtained a decree 
on that note for satisfaction of the amount due to them from the 
plaintiff, they should not execute the decree obtained by them in 
the suit against plaintiff. The said promissory note was not sued 
upon before it became time-barred nor was it endorsed over to 
plaintiff before it had become time-barred so as to enable him to 
file a suit himself and obtain a decree on it, though he intimated 
to the plaintiff earlier that he would not sue on the note but that 
the plaintiff must make arrangements to sue. 


Held, that the plaintiff was certainly entitled to recover damages 
from defendants by showing that he really sustained loss by reason 
of the promissory note having been allowed to become time-barred. 

108 E. R. 489 not applied. 


32 Cal. 27 (P.C.) distinguished. 


The proper issue for determining the question of damages is 
whether by reason of the breach of the agreement by the defend- 
ants not filing the suit on the pronote and allowing the pronote 
while in their custody to become time-barred the plaintiff has 
sustained any and what damage and what is the proper and reason- 
able amount of damages available to him. 


S. Varadachariar and A. C. Sampath Atyangar for Appellants. 
_ B. Sttarama Rao and N. Gopala Menon for Respondents, 


KC 
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Burn, J. C. M. P. No. 4004 of 1932. 
18th October, 1932. 

Writ of Prohibition—Registrar.of Co-operatwwe Socteites— 
Legal advisor and director of Urban Bank—Account of business 
done by him in Court—tIf an officer of the bank in respect of such 
business. 


The Deputy Registrar called on the petitioner to account to him 
in respect of sums received from the Urban Bank and spent by him 
on Court business done by him for the bank between 1919 and 
1932. The petitioner was a legal advisor of the bank and as such 
an ex-officio member of the Board of Directors of the bank. 

Held, that he was an officer of the bank within the meaning of 
S, 2 (d) of the Co-operative Societies Act, 1912, and this being a 
dispute between the petitioner and the Society, it is one which falls 
to be decided by the Registrar under S. 43, cl. (J) of the Act and 
R. 41-A of the rules made thereunder. The fact that his position 
as legal advisor gives him under the rules a seat on the Board of 
Directors makes all the difference between this case and the English 
cases of Solicitors and Co-operative Societies. 


T. R. Venkatarama Sasiriar and P. S. Narayanaswams Atyar 
for Petitioner. 
P. Govinda Menon for Respondent. 


S. V. V. 





Bardswell, J. C. M. Ps. Nos. 3428 and 4876 of 1932, 
19th October, 1932. 


Injunction—High Court in the ‘exercise of appellate or revi- 
sional jurisdiction over Subordinate Courts in moffussi—If can 
issue an injunction apart from Civil Procedure C ode. 

In a case coming before the High Court on appeal or revision 
from the decision of a Subordinate Court in the moffussil, the 
High Court can only apply such law or equity and rule of good 
conscience as would be applied by that moffussil Court. It can 
therefore only grant an injunction in respect of such a case only in 
accordance with the provisions of O. 39, Civil Procedure Code. 

23 I. W. 85; 26 L. W. 899 and C. M. P. No, 3349 of 1932 
followed. 

35 L. W. 168 and 33 Bom. 469 discussed and not followed. 

Case-law discussed. 

K. S. Champakesa Atyangar for Petitioner. 

Watrap S. Subramania Aiyar for Respondent. 


S. V. V. 
NRC 
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Bardswell, J. C. M. P. No. 1431 of 1932, etc. 
19th October, 1932. 

Appellate Side Ruwles—Ad interim injunctton—Injunction 
absolute after notice to the respondent—If a fresh injuncton and 
fresh fee to be paid. 

What is generally termed an interim injunction, or an injunc- 
tion ad interim, is strictly speaking, not an injunction at all but 
only an order of an injunctional character and of its very nature 
limited to the period within which it is directed that it shall be in 
force. The injunction ordered after notice will be the injunction 
as contemplated by O. 39, R. 3, and for its being issued, the fee has 
to be paid, 

G. Lakshmanna and G. Chandrasekhara Sastri for Petitioner 
in C. M. P. No. 1431 of 1932. 


The Government Pleader and N. Rama Rao for SEARE 
in C. M. P. No. 1431 of 1932. 
S. V. V. 


Pakenham Walsh and 
_ Bardswell, IJ. L. P. A. No. 70 of 1932. 
21st October, 1932. 

Civil Procedure Code (V of 1908), O. 44--Appeal im forma 
pauperis—Meaning of proviso to R. 1 of O. 44, Civ Procedure 
Code— Contrary to law” ~-If mere perusal thereof should show st 
to be contrary to law—Notice to respondent, if necessary. 

Held, (reversing Burn, J.) that under the proviso to O. 44, 
R. 1, it is enough if there is an arguable point of law for leave 
being granted. No notice need go to the respondent for this stage. 

-53 Mad. 245 followed. 

The Advocate-General (Sir A. Krishnaswami Atyar) with 
Ch. Raghava Rao for Appellant. 

SVs 
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Sundaram Chetty, J. Application No. 2776 of 1932 in 
30th September, 1932. C. S. No. 283 of 1931. 
Mortgage susi—Claim calculated up to date of plaint—Plaint 
filed long after—Passtng of preliminary and final decree—Payment 
to decree-holder from sale proceeds—S ubsequent discovery of nis- 
take regarding the amount due—aA pplication by decree-holder for 
amenament of the decree—Matntainability—Civil Procedure Code, 


1908, S. 152, 


The plaintif sued on a mortgage and the claim for principal 
and imterest was calculated up to the date of the signing of the 
plaint. The plaint was actually presented two months thereafter ' 
and a preliminary decree was passed calculating the amount dué 
from the date of presentation of the plaint. Subsequently a final 
decree was passed, mortgaged properly sold and from the sale 
proceeds the amount shown in the preliminary decree was paid to 
the decree-holder. Subsequently the decree-holder discovered that 
the claim for interest between the date of the signing of the plaint 
and the date of the presentation had been left out in the preli- 
minary decree and applied for an amendment of the decree so as 
tg include the same. 

Held, that the Court has inherent jurigdiction to order an 
amendment in a case of this kind, 

25 L. W. 102; A. I. R. 1924 Rang. 104; 61 M. L. J. 805 and 
62 M. L. J. 350 referred to, 

K. S. Rajagopala Atyangar for Decree-holder. 

V. Stvaprakasa Mudaliar for Judgment-debtor. 

TN. C. Srinivasavaradachari for subsequent mortgagee, 





K. C. z 
Krishnan Pandalai, J. C. M. As. Nos. 69 and 70 of 1929 
19th October, 1932. and 


C. R. Ps. Nos. 791, 792 and 1282 of 1929, 
Civi Procedure Code ,(V of 1908)—Partition suit—Right of 
plaintiff to withdraw suit—If defendants entitled to object to 


withdrawal or clatm transposition—S. 146, O. 22, R. 10 and 
O. 1, R. 10, Civ Procedure Code. 


After filing a partition suit against three other branches who 
were admittedly the plaintiff’s coparceners, the plaintiff mortgaged 
his share and thereafter applied to withdraw his suit, by reason, it 
was said, of a secret arrangement between himself and some of the 
defendants. At this stage two applications were made, one by the 
plaintiff's morlgagee to be impleaded as a plaintiff and to be allowed 
to continue the suit and another by the Official Receiver in the 
insolvency of one of the defendants to be transposed as plaintiff if 
necessary and to be allowed to continue the suit. yee 

N. RC. 
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Held, that the mortgagee cannot claim the benefit either of 
O. 22, R. 10, Civil Procedure Code, which contemplates a transferee 
only of an absolute interest, 1 Pat. 581 followed. 

Nor can he invoke S 146, Civil Procedure Code, which is a re- 
giduary section intended to apply to proceedings other than suits. 

41 Mad. 510 doubted, 

44 Mad, 919 explained and distinguished. 


Under the Civil Procedure Code the proceduré by’ way of 
counter-claim does not obtain in this country and the rule laid down 
in 11 Q. B. D. 454 at 468 which is based on the English practice 
cannot accordingly be followed in this country to the extent of 
depriving a plaintiff of his power of putting an end to the suit by 
withdrawal, merely because if the suit had gone on the defendant 
might have also had his share separately decreed tohim. A parti- 
tion suit is‘ no exception though by reason of anything that may 
happen in the course of the suit, such as a compromise or a prelim. 
nary decree or a partial partition, the defendant may acquire 
rights which he may be entitled to work out notwithstanding plain- 
tiff’s withdrawal, 

.7 Bom, 167 and 20 C. W. N. 752 explained as arising from the 
Original Side of the High Court where the counter-claim procedure 
is recognised, 

-1914 M. W, N, 1553121. W. 563 and 49 Bom. 672 explained. 

Case-law discussed, 


S. Varadachariar and C. A. Seshagiri Sasirt for Petitioner in 
C. R. Ps. Nos. 791 and 792 of 1929. 

The Advocate-General (Sir A. Krishnaswami Atyar) and 
T. D. Srinivasachartar for Appellant in C. M. As. Nos. 69 and 70 
of 1929. 

S. Srinivasa Atyangar, T. M. Krishnaswami Atyar and 
K. S. Venkataraman for contesting respondent in both. 

V. Rajagopala Atyar and T. V. Ramiah for Petitioner in C. R. 
P. No. 1282 of 1929, 

S. V: V. —— 

Pakenham Walsh, J. C. R. P. No. 171 of 1931. 
25th October, 1932. 

Provincial Small Causes Courts Act (IX of 1887), Schedule TI, 
Art. 23—Suit for recovery of deceased daughter's stridhanam— 
Father claiming as preferential heir against husband—Suit, if 
cognizable by a Small Causes Court—Obdjection not taken tn the 
Lower Court—High Court whether will interfere in revision. 

_A suit by the father of a deceased Hindu married woman for 
the recovery from her husband of the jewels, vessels, etc., presents 
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made by him to her by way of stridhanam on the ground that her 
Marriage was in the Asura form and that, therefore, the father and 
not the husband was the heir of her properties, falls under Art. 28 
of the second schedule of the Provincial Small Causes Courts 
Act, 1887 and as such is not cognizable by the Small Causes Court. 

49 M. I. J. 554 followed. 

27 All. 622 and 19 C. W. N. 614 not followed. 

In such a case of total want of jurisdiction even if the jurisdic- 
tion of the Court below was not objected to before it, the High 
Court will interfere in revision, set aside the decree and direct the 
plaint to be returned for presentation to the proper Court. 

41 I. C. 276 followed. 

Watrap S. Subrahmanta Aiyar for Petitioner. 

G. Ramanathan for N. S. Srinivasa Atyar for Respondent. 

K. C. l 

Burn, J. . C. M. P. No. 4883 of 1932. 
25th October, 1932. 


Madras Local Boards Act (XIV of 1920), S. 38—Election 
Rides, R. 35— Candidate's nomination—Cancellation by Local 
Governmeni—W rit of certiorari moved in High Court for including 
his name in the list of nominations—Whether the order of the 
Government cowd be quashed—Wnit of mandamus proper. 

The Local Government under S, 38 of the Local Boards Act 
and R. 35 of the Election Rules cancelled the nomination of a 
candidate for election to the District Board though the Election 
Officer had accepted it anda writ of certiorari was moved in the 
High Court on behalf of the person whose nomination was rejected, 
for calling up of the records before the Election Officer and direct 
the Election Officer to include his name in the list of nominations. 
The Election Officer and the other candidate were made parties to 
the petition for writ. - 

Held, (1) that though writ was asked nominally against the 
Election Officer still in reality the Government’s order it was that 
was sought to be quashed and this Court has no jurisdiction to 
question the order of the Local Government. 53 Mad. 979 followed. 

(2) The prayer for direction to the Election Officer to in- 
clude the petitioner’s name was more appropriate in a writ for 
mandamus than in a writ of certiorari andthis Court has juris- 
diction to issue a writ of mandamus only to officers in the City and 
even in the City not against the Governor in Council. 

A. Visvanatha Atyar for Petitioner. 

The Government Pleader for Election Officer. 

K. Bhashyam Aiyangar and T. R. Srinivasan for rival candi- 
date. 

K. C. — 
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Venkatasubba Rao and Reilly, JJ. C. M. A. No. 420 of 1930 
25th October, 1932. i 


Hindu Religious Endowments Act (L of 1927), S. 70—Order 
in execution—If appealable—Notice under S. 70—Service of, on 
execuiwe trustee—If enough. 


On failure of the trustees to pay the amounts due under S. 70 
of the Endowments Act, the Court on the application of the Presi- 
dent of the Board passed an order for payment against the en- 
dowment under S. 70. The trustees preferred an appeal against 
the order under S. 47, Civil Procedure Code. 

Held, that the appeal lay. The words in S. 70 “as if a decree 
had been passed for the amount by the Court” attract to the order 
the whole procedure in execution and also the right of appeal under 
S. 47, Civil Procedure Code. 


14 M. L. J. 433; 31 Mad. 24; A.I. R. 1929 Lah. 228 and 46 
Bom. 128 followed, 


40 All. 89 distinguished. 


There were eight trustees for the institution and each of them 
acted by rotation for a period of two years as executive trustee, 
Notice under S. 70 was served only on the executive trustee then 
In office. 

Held, it was sufficient notice. The true intention is not that 
the trustee should be served but the institution of which he is the 
trustee. The funds that are liable under S. 70 are the funds of 
_ the institution and what is intended is that no proceedings should 
be taken against it before a proper notice is served on it. The ques- 
tion in each case therefore is “Has the institution been properly 
served or not”. When by usage one of several trustees acts as 
the managing or executive trustee, the notice served on such trus- 
tee must be deemed to be a proper notice as against the institution. 

B. Sitarama Rao for Appellant. 


P. Venrkaiaramana Rao, T. Kumarasaniah, M. Lakshman 
Nayak, M. R. Venkatraman and S. V. B. Rao for Respondents. 


S Va V. 
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Reilly and Venkatasubba Rao, JJ. C. M. A. No. 481 of 1930. 
18th October, 1932. 


Civil Procedure Code (V of 1908), 5.145 and O. 21, Rr. 95 and 
97—T hird person surety giving immovable property as security— 
Execution against surety bringing charged property to sale—Exe- 
cution purchase of the same property in a prior morigagee’s swit 
against surety—Sale in execution in pursuance of the security bond 
subsequenily io the first mortgagee’s purchase—Proceedings against 
first mortgagee’s purchaser—Order on—A ppealability. 

Where in a suit between two persuns, a third person gave 
security of immovable property to the Court for the due discharge 
of duties by the plaintiff as Receiver and in execution the liability 
of the Receiver was assessed and the charged property given as 
security was sought to be sold and ultimately purchased by the 
defendant in the suit and he applied under O. 21, Rr. 95 and 97 of 
the Civil Procedure Code to remove. the obstruction by a prior 
mortgage-decree-holder-purchaser whose purchase in execution was 
subsequent to the proceedings taken against the surety but prior to 
the purchase by the defendant and the petition was dismissed by the 
Lower Court, 


Held, an appeal lay against the decision of the Lower Court on 
the principle of 42 All. 158, although the case might not fall within 
the provisions of S. 145 of Civil Procedure Code. 

K. V. Sesha Atyangar for Appellant. 

C. A. Seshagiri Sastri for Respondent. 

KC: i ——— 


Pakenham Walsh, J. C. R. P. No. 294 of 1932. 
25th October, 1932. 

Civil Procedure Code (V of 1908), O. 11, R. 1—Interrogatories 
— Suit on a promissory note—Dcfence'that promoie was given 
merely as security and not to be enforced—Defendant tf entitled to 
administer interrogatories as to circumstances under which the 
pronote was executed. 


Where in a suit on a promissory note the plea of the defend- 
ant was that the promissory note was not supported by considera- 
tion but was given as security for the return of an oths deed which 
the defendant had to return to the plaintiff, but could not do so as 
it had been filed in Court in a pending suit and interrogatories were 
sought to be administered by the plaintiff as to the circumstances 
under which the promissory note came to be executed, 

Held, that the burden having been on the defendant until he had 
let in all the evidence he had in proof of his defence, he was not 
entitled to have the interrogatories administered. ` 


N. R C. 
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41 Cal. 6 distinguished. 
Watrap S. Subrahmanta Asyar for Petitioner, 
S. Krishnaswamt Atyangar for Respondent. 
K.C. 
Pakenham Walsh and Bardswell, JJ. L. P. A. No. 75 of 1929. 
26th October, 1932. 


Partnership —How dissolved—Article of Limitation appli- 
cable—Onus to prove dissolution—Plaintif accepting onus—If ` 
can complain in appeal. 





A partnership will not be dissolved merely because the busi- 
ness is closed, but it must be dissolved in one or other of the ways 
known to and recognised by the law. 


89 I. C. 122; A. I. R. 1920 All. 378 and 66 I. C. 811 followed. 


Where the plaintiff has accepted the onus on the issues as they 
were framed and evidence was gone into on that basis and the 
parties proceeded to trial accordingly, it is too late for plaintiff to 
afterwards complain in appeal that the onus was wrongly thrown 
on him‘ 

53 M. L. J. 431 followed. 

If the suit is for dissolution and taking of accounts of a part- 
nership that had not been dissolved, then Art. 106 will not apply 
but only Art. 120. But when the suit is brought in respect of a 
partnership that has already been dissolved, then Art. 106 will 
apply. It is not open to a plaintiff to bring a suit saying that a 
partnership still subsists, when it,has, in fact, been dissolved and 
then claim the benefit of Art. 120 on the basis of the untrue 
contention, 


66 I. C. 811 and A. I. R. 1930 Lah. 378 followed. 


Dissolution of a partnership at will can be inferred from 
circumstances, “(See 36 Mad. 185.) 


A. Visvanatha Aiyar and A. Ramaswami Aiyar for Appellant, 


K. Krishnaswami Aiyangar for Respondent. 
S. V. V. 
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Burn, J. Cr. R. C. Nos. 590 and 600 of 1932. 
3rd November, 1932. 

Criminal Procedure Code (V of 1898), S. 188, Proviso (1)— 
Applicabtsty—Charge for offence under Ss. 379-411, Indian Penal 
Code—Offence of theft not proved—Possession of stolen property 
in French territory proved—Certificate of Political Agent if 
necessary. 

The accused, who were resident within British limits, were 
charged under Ss. 379-411, Indian Penal Code, on the ground that 
they ether committed theft or retained the stolen property within 
the British limits. The offence of theft was not proved but the 
accused were proved to have been in possession of the stolen pro- 
perty which they had sold in French territory and the property was 
recovered from the French limits. An objection to the trial having 
been raised under the first proviso to S. 188, Criminal Procedure 
Code. 

Held, that the charge was for dishonest retention of stolen 
property in French territory and could not therefore be proceeded 
with in the absence of a certificate of the Political Agent of the 
French territory. 

V. Rathnam for Petitioner in Cr. R. C. No. 600 of 1932. 

R. Somasundaram Atyar for Petitioner in Cr. R. C. No. 590 
of 1932. 

The Public Prosecutor (L. H. Bewes) for the Crown. 

B. V. V. 
Venkatasubba Rao and Curgenven, JJ. C. R. P. No. 1112 of 1929. 

4th November, 1932. 

Specific performance—Decree for—In the nature of prelimi- 
nary decree—Right of plaintif and defendant to enforce the decree 
—Plainiif in a purchaser's action for specific performance obtaining 
a decree bui not depositing money into Court—Whether defendant 
can enforce—Suit against vendor and those who bought from him 
with notice of agreemeni—Suit decreed—Whether vendor alone 
can enforce the decree. 

A decree for specific performance is ın the first instance of a 
preliminary nature and all further reliefs consequential on the same 
can be obtained in the action itself. A specific performance decree 
euures for both the parties and both the plaintiff and the defendant 
can enforce the same and work out their rights in the action itself. 

46 Mad. 148 and 59 Cal. 501 followed. 

In a purchaser’s action for specific performance where there 
has been a decree for specific performance, if the plaintiff fails to 
deposit the amount into Court under the decree, it is open to the 
defendant to enforce the same. Where, however, a purchaser brought 
a suit for specific performance against the vendor and other persons 


N. R. C. 
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who bought portions of the property subsequently from the latter 
with notice of the agreement and a decree for specific performance 
is passed against the vendor and the purchasers from him, the 
vendor though he still owns a considerable portion of the property 
is not entitled to enforce the decree against the will of the 
purchasers from him. 

C. A. Seshagirs Sastri for Petitioner. 

K. S. Destkan, K. S. Venkataramant, R. Somasundaram Aiyar, 
V. V. Chowdry and G. S. Venkatarama Atyar for Respondents. 

K. C, 

Curgenven, J. C. R. P. No. 511 of 1932. 
4th November, 1932 

Civil Procedure Code (V of 1908), O. 44—A pplication to 
appeal in forma pauperis—Notice to respondent issued—Court if 
can go into merits of the case after notice—Scope of enquiry after 
notice. 

A Court is not justified after notice to respondent to examine 
the question whether the judgment appealed from is or is not 
contrary to law. It is the duty of the Court to peruse the records 
before issuing notice and satisfy itself that it is contrary to law or 
otherwise unjust. Where a preceding Judge ordered notice onthe 
petition and the petition comes on after notice before another 
Judge, it must be presumed that the first Judge was satisfied about 
the merits and the successor should have taken it at that stage and 
enquired only about the pauperism. 

6 Pat. 687 and A. I. R. 1929 Pat. 27 followed. 

P. Satyanarayana Rao for Petitioner. 

A, Venkatachalam for Respondent, 

a N, : 
Venkatasubba Rao, J. S. A. No. 1693 of 1928. 
11th November, 1932. 

Defamation—Absolute privilege—Madras Estates Land Act, 
S. 75. 

A proceeding before a Revenue Inspector under S. 75 of the 
Madras Estates Land Act is a quasi-judicial proceeding. Ience 
any defamatory statement made by a party before such an officer 
against his opponent, even if irrelevant, is absolutely privileged if 
it be connected with the enquiry on hand. 

Gatley on “ Slander and Libel,” 1924 ed., Ch. XI, pp. 182, 183 
and 184, Folkard “Slander and Libel,” VII ed., p. 100 and 
Seaman v. Netherclift, (1876) 2 C. P. D. 53, relied on. 

21 M. L. J. 85 followed. 

N. Rajagopalachariar for Appellant, 

A, Srinivasa Aiyangar for Respondent, 

KC, 
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Krishnan Pandalat, J. C. M. A. No. 59 of 1931 and 
2nd November, 1932. S. A. No. 434 of 1932. 


Registraiton Aci (XVI of 1908), S. 32—Presentation of docu- 
ment—Minor claiming under documeni—Powers-of-Altorney 
Act, 1882, S. 5—Applicabsiy to Hindus—Minor married woman— 
Right to execute power-of-attorney. 

A minor claiming under a document can present the document 
for registration under S. 32 of the Registration Act. 


56 M. L. J. 218 (P. C.) and 33 I. C. 33 referred to. 


The Powers-of-Attorney Act, 1882, applies to Hindus also. 
Under S.5 of that Act a minor married woman can execute 
a power-of-attorney as if she were of full age and appoint an agent 
to present a document {for registration. 


A. Lakshmayya for Appellant. 
M. Appalachant and K. Ramamurtt for Respondents. 


B. V. V. --—— 


Venkatasubba Rao, J. C. R. Ps. Nos. 1345 and 1407 of 1928, 
10th November, 1932. 

Civil Procedure Code (V of 1908), S. 73—“ Assets held by 
a Court”—Meaning of—Attachment—Pnvate alienaiton—Money 
paid into Court for satisfaction of the decree—Whether assets 
available for rateable distribution. 

Certain properties were attached by a decree-holder, but the 
judgment-debtor subsequent to the attachment sold the properties 
and the vendee paid the money into Court and applied for satis- 
faction of the decree being recorded. In the meanwhile, before 
the payment into Court, other decree-holders had applied for 
execution of their decrees. 

Held, that the money paid into Court by the vendee was avail- 
able for rateable distribution and the attaching creditor was rot 
exclusively entitled thereto. 


36 Bom. 156 not followed. 

47 Cal. 515 followed. 

21 Bom. L. R 975 and 41 Mad. 616 referred to. 

B. C. Seshachala Aiyar and N. S. Srinivasan for Petitioners. 
- T. Pattabhirama Atyar for Respondent. 

5. R; 

N. R. C. 





rk: 
a 50 
Madhavan Nair, J. S. A. No. 2251 of 1927. 
18th November, 1932. 


Hindu Law—Altenation by the daughter of the last male-owner 
—Reverstoner’s suit to set aside sale—Consideration binding to 
a major extent and found not binding to a small extent—Whether 
reverstoner entiiled to the amount so found not binding. 


A reversioner filed a suit to impeach a sale for a sum of 
Rs, 400 executed by the daughter of the last male-owner and it was 
found by the Lower Appellate Court that the consideration to the 
extent of Rs. 325 was for binding purposes but that Rs. 75 was 
utuised for a purpose not binding on the reversioner. It was 
contended for the alienee relying on 49 All. 149 (P. C.) that the 
sale should be upheld and no equities would arise between the 
parties. 

Held, that the sale should be upheld, but for the portion of the 
consideration found to be not binding as distinguished from a case 
where it has not been proved to be binding, the reversioner is 
entitled to the consideration so found not to be binding on him. 

49 All. 149 at 161 (P. C.) referred to and distinguished. 

K. Bhashyam Atyangar and T. R. Srinivasan for Appellant. 

K. S. Krishnaswami Aiyangar and N. R. Govindachariar for 
Respondent. 

Ki. Ge 
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Curgenven, J. C. R. P. No. 544 of 1931. 
7th November, 1932. 

Limitation Act (IX of 1908), S. 18 and Art. 118—Claim that 
an adoption was tnvalid—Adoption known before but ihe invalidat- 
ing circumstances learnt within 8 months of suit—S. 18 if saves 
limitation, 


Where the mother of the plaintiff made an adoption nearly 
40 years ago under the authority given to her by her husband and the 
plaintiff applied for leave to sue in forma pauperis for a declaration 
that the alleged adoption was not true in fact nor valid in law, 
alleging that the authority to adopt was not given and that the fact 
of want of authority was kept back from the plaintiff, 

Held, that the Court was justified in dismissing an application 
to sue in forma pauperis on the ground that the plaint did not 
disclose a subsisting cause of action, as it did not allege that the 
alleged adoption did not come to the plaintiff’s knowledge more 
than six years prior to suit. S.18 of the Limitation Act can be 
invoked only if the knowledge of the alleged adoption had been 
kept back from the plaintiff and not on the ground that the plaintiff 
was not aware of or informed of the non-existence of the husband’s 
authority relied on for the adoption. 


C. Rama Rao for Petitioner. 
S. Varadachariar and S,V.Venugopalachariar for Respondent, 
NRC l 


Curgenven, J. C. M. S. A, No. 132 of 1928. 
23rd November, 1932. 


Foreign Couri—Ex parte decree—Decree transferred for 
execution to British Indian Court—Arrest—Defendant obtaining 
release on furnishing security—Defendant moving Foreign Court to 
set aside ex parte decree—Dismissal for default—A pplication to 
British Indian Court to dismiss execution application—Foreign 
Courts decree absolute nullity. 





An ex parte decree obtained against the defendant in a personal 
action in the Court of a Native State of India was transferred for 
execution under S. 44, Civil Procedure Code, toa District Munsif’s 
Court in British India. The defendant was arrested in execution 
but he obtained his release on his furnishing security with a view 
to moving the Native State Court to set aside the er parte decree. 
The defendant subsequently applied to the Native State Court to 
set aside the decree but the application was dismissed for default of 
appearance, Then he put in an application to the Court in British 
India to dismiss the execution petition on the ground that the decree 

N. R. C. 
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passed against him in the Foreign Court was by international law a 
nullity and so could not be executed against him. 

- Held, (1) that a decree pronounced in absentem in a Foreign 
Court to the jurisdiction of which the defendant has not in any way 
submitted himself is by international law an absolute nullity. 

22 Cal. 222 : 4 M. L. J. 267 (P. C.) followed. 

(2) that the submission to jurisdiction of the Foreign Court 
must be in the suit itself and before the decree is passed; that the 
subsequent conduct of the defendant cannot retrospectively validate 
a decree which was originally a nullity, 

8 Lab. 54; (1914) 3 K. B. 145 and 53 All, 747 referred to. 

(3) that even if itis assumed that the defendant had submitted 
to the foreign jurisdiction it cannot be said the submission was 
voluntary, as he moved that Court only after his arrest in execution 
of the decree. 

39 Mad. 24 and 55 L. J. Q. B. D. 39 referred to. 


Leave to appeal granted. 

T. M. Krishnaswans Atyar and A. Balasubramanta Atyar for 
Appellant. 

K. Bhashyam Atyangar and F. C. Veeraraghavan for Res- 
pondent i 

K. C. —— 

Retlly and Cormsh, JJ. A. S. No. 245 of 1926. 
2nd December, 1932. 

Minor—Susit on promissory note—Promissory note executed by 
minor's de facto guardian—Binding purposes—Guardian not a legal 
or legaliy appointed one—Whether decree could be passed again st 
minor or his esiate. 

No decree can be passed either against a minor or his estate in 
a suit on a promissory note executed by the de facto guardian of- 
the minor, (not being a legal or legally appointed guardian), even 
though the amount was borrowed for purposes binding-on the minor 
under his personal law, 

Distinction between suits based on the promissory note and on 
the consideration for the same pointed out. 

42 Mad. 185 (F. B.) considered. 

35 L. W. 397 doubted. oe 

R. Gopalasarm Aryangar aud S. Ramanujam for Appellant. 

S. Panchapagesa Sastri and K. R. Krishnaswami Atyar for 
Respondent. 
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Krishnan Pandalait, J. C. R. P. No. 1205 of 1932, 
3rd November, 1932, 

Civil Procedure Code (V of 1908), O. 26, R.- 5—Commisston 
io witness—Wriness resideni in Travancore State but anthin 200 
miles of Court—Commussion if should issue. 

Though witnesses resident in Travancore State can be served 
with summons to give evidence in British Indian Courts, yet as 
there is no means by which such a witness can, if he fails to appear 
on summons, be compelled to appear, an application for the issue of 
a commission to examine such a witness should ordinarily be grant- 
ed. The provisions of O. 16, R. 19 about the two hundred miles 
limit does not apply to the case of a person outside British India. 

C. S. Venkatachartar for Petitioner. 

S. Ramaswamt Atyar for Respondent. 

S. V. V. 
Pakenham Walsh, J. S. A. No. 1098 of 1928. 
15th November, 1932. 

Ordinance IX of 1914—Madras District M unicipalities Act, 
1884, Ss. 44 and 45—Void contract by Muntctpality—Bene fil if can 
be restored—S. 65, Contract Act—Limitatton—Acknowledgment by 
agent—Valtarty. 

Held, that when the statutory requirements for entering intoa 
contract are not complied with, the contract by the Municipality is 
void. 

53 Mad. 352 followed. 

In such a case of void contract for breach of statute, S. 65, 
Contract Act, does not apply and the benefit derived cannot be 
refunded. 

50 Cal. 929 and 45 All. 179 explained. 

1930 Mad. 945; 57 M. L. J. 756 and 54 Cal. 189 distinguished. 

The Ordinance does not take awåy the power of the Municipal- 
ity to contract under the Act. 

An agent who is authorised to enter into a contract is also 
empowered to acknowledge the liability so as to save limitation. 

24 C. W. N. 153; 85 I. C. 633 and 2 Rang. 367 followed. 

T. Rangachariar and S. Narayana Atyangar for Appellant. 

K. Rajah Aiyar and K. S. Rajagopalachars for Respondent. 

S. V. V. 
Reilly and Cornish, JJ. Appeal No. 29 of 1927 
22nd November, 1932. and C. M. A. No. 180 of 1927. 

© Civil Procedure Code (V of 1908), O. 41, R. 33—Power of 
Appellate Court io re-open against ex parte defendants—Limits oat 
power. 

In a suit upon a settlement executed by a deceased person 
against seven persons as in possession of the properties, an ex parte 
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decree was passed, but òn an application by 2 to 6 defendants alone, 
the suit was restored against all the defendants. The High Court 
revised the order and confined the restoration to the defendants 2 10 
6 alone and confirmed the ex parte decree against 1 and 7 defend- 
ants. After trial, the Trial Court held the settlement deed was 
not genuine and dismissed the plaintiff’s suit On appeal the High 
Court confirmed the finding that it was not genuine. The question 
then arose if under O 41, R. 33 the High Court can exercise its 
powers and cancel also the decree against defendants 1 and 7, who 
had not appealed and were not parties to the appeal. 

Held, that in view of the finding that the settlement deed was 
not genuine, it would be illogical and inconsistent to retain the 
decree against 1 and 7 defendants, which was passed on the footing 
that the settlement deed was genuine; that this was a proper case 
for the application of O. 41, R. 33 and set aside the decree tn toto 
even as against defendants 1 and 7. l 


53 Mad. 881 (F. B.) and 1 L W. 376 followed. 

Case-law discussed, 

K. S. Krishnaswami Aiyangar, S. Rajagopalachari and 
K. S. Destkan for Appellant. 

S. Varadachariar and S. Ramaswams Atyar for Respondents. 

S.V.V. 


Krishnan Pandalai, J. S A. No. 1712 of 1928, 
29th November, 1932. 

Practice and procedure—Ctnl Procedure Code (V of 1908), 
S. 35—Costs disallowed by the Trial Court giving reasons— 
Reversal of by first Appellate Court—kRight to—O. 24, R. 4, 
Civil Procedure Code—How far applicable to morigage sts. 

A mortgagee filed a suit to recover the mortgage money from 
the mortgagors and the purchaser of the equity of redemption who 
was directed to pay the mortgage amount under the sale deed, and 
the purchaser paid the amount into Court which was accepted by the 
plaintiff as satisfaction in full of his claim. . The first Court finding 
that the plaintiff was most to blame for the litigation directed him 
to pay the defendant’s costs. 

Held, The discretion exercised by him in awarding costs ought 
not to be lightly interfered with by the first Appellate Court without 
assigning proper reasons. Under S. 35, Civil Procedure Code, 
award of costs is entirely in the discretion of the Trial Court. 
O. 24, R. 4, Civil Procedure Code, applies to mortgage claims also, 

R. Rajagopala Asyangar for Appellant. | 

V. K. Srinivasa Aiyangor for S. Panchapagesa Sastri for 
Respondcut. 
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Madhavan Nair and Jackson, JJ. A. S. No. 182 of 1926. 
Ist December, 1932. i 

Mortgage—Subrogation—Right to—Third mortgagee: paying 
off first mortgagee without knowledge of the extstence of -second 
morigagee—If enttiled to priority. 

A third mortgagee was directed by the mortgagor to pay to the 
first mortgagee out of the consideration for his mortgage and the 
third mortgagee had then no SORES: of the existence of the 
second mortgage, 

‘Held, the third eee is: entitled to subrogation to the 
extent to which he has paid the first mortgagee ashe is not then 
paying as the agent of the mortgagor and it is obviously to his 
benefit. The fact that the mortgagee did not know of the second 
mortgagee does not matter. ) 

K. Rajah Atyar, V. Ramaswanu Atyar and K. S. i 
chari for Appellant. , 

K. Bhashyam and T. R. Srinivasan for Respondent. 

Ree NVa NG 

Curgenven, J. S. A. No. 19 of 1929. 
1st December, 1932. 

Madras Estates Land Act (I of 1908), s. 77—Reni decree 
execution while suit in Civil Court re title to Kudtvaram pending— 
Lis pendens. 

, Pending a civil suit regarding the right and title to the Kudi- 
varam in certain lands between A, the registered pattadar, and B, 
who claimed adversely to him, the landholder filed a suit against 4 
and. B for recovery of arrears of rent. Under S. 77 of the Estates 
Land Act, he obtained a decree against A alone and got the holding 
sold in execution of that decree. B’s title was recognised in the 
civil suit and he brought a suit to set aside the sale in execution of 
the rent decree as vitiated by lis pendens and on the ground that he 
having been exonerated in the rent suit, he was not affected by the 
sale. 





-Fleld, that the doctrine of lis pendens was not applicable to 
claims such as the landholders’ which constitute a fist charge on 
the holding and are therefore paramount to the right of both 4 and 
B. 

5 Mad. 371 and 26 M. 230 followed. 

1 Pat. 287 distinguished. 


©- Secondly, it is enough'if the suit for arrears of rent is filed 
against the defaulting ryot only who is the registered pattadar and 
the sale of the holding in execution of a decree obtained against him 
passes a good title to the purchaser even as against persons who 
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may own the Kudivaram interests but have not acs recognised as 
pattadars by the landholder. 


V. Ramaswams Atyar for Appellant. 
C. S. Venkatachartar for Respondent. 
S, V. V. 


Burn, J. Cr. R. C. No. 167 of 1932, 
2nd December, 1932. — E l 


Criminal Procedure Code (V of 1898), Ss. 422 and 545 (b) 
—Appeal against an order of conviction by accused and payment 
of compensation under S. 545 (b) to complainant—N otice to com- 
plainant necessary. 

In an appeal by the accused against an order of conviction 
under S. 323, Indian Penal Code, wherein’ compensation is also 
awarded to the complainant under S. 545 (b), Criminal Procedure 
Code, notice of the date of hearing of the appeal ought to be given 
to the complainant. Though the omission to give notice is not an 
illegality, it is clearly a grave irregularity and contrary to all sense 
of fairness. 

K. S. Jayarama Atyar and S. Nagaraja Aiyar for Complai- 
nant. 

A. Nagaswamt Atyar for Accused. 

The Public Prosecutor for the Crown. 

KC. 

Curgenven, J. S. A. No. 1670 of 1928. 
5ih December, 1932. : 

Hindu Law— Sale of minor's lands for discharging father’s 
debts—Consideraiion found binding up to two-thirds of the amount 
—Purchase of fresh lands with the balance that did nol go for 
discharging debis of father—Whether sale could be upheld. 

A minor sued to set aside a sale effected by his guardian of his 
properties for a sum of Rs. 600, It was found that out of the 
consideration a sum of Rs. 400 went in discharge of the debts of 
the father of the minor and the balance was utilised for the 
purchase of lands for the minor. 

Held, that without deciding the question as. to whether sale of 
lands for the purchase of other lands for the minor will be binding 
on him or not, the sale, in that it was effected for substantial neces- 
sity, must be upheld unconditionally. 

49 All. 149 (P. C.) and 51 All. 430 (P.C.) followed. 

K. S. Desitkan for Appellant. 

K. Bhashyam Atyangar and T. R. Srinivasan for Respondents. 

K. K i 
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— Possession of village commenced as thikadurs 
t acquisition of right of occupancy 


ion of a village commenced under a putta 
for the purpose of collecting rents and 
n by establishing tenants on it, 

re mere thikadars and tenure-holders and 
their occupation as such, acquire a right of 
the village. ` 

1930 from a decree of the High Court, 
December, 1928, which had reversed a 
icial Commissioner of Chota Nagpur, dated 
, 1926, which in turn had varied a decree of the 
e Judge of Hazaribagh, dated the 14th April, 1924. 


e question on the present appeal was whether the defend: 
appellants had a raiyati interest of a permanent occupancy 
character in respect of the Jands in their own ‘cultivation in the 
village in suit. The first Appellate Court answered the question 
in the affirmative, but the Trial Judge and the High Court took the 
contrary view. 

De Gruyther, K.C. and Dube, K.C. for appellants.—The appel- 
lants are cultivating raiyats (khudkasht) and not mere thikadars 
or tenure-holders: Dhakeshwar Prasad Narain Singh v. Gulab Kuer, 
SSS 


IP. C. Appeal No. 92 of 1930. ' 29th February, 1932. 1 
Patna Appeal No. 5 of 1929, 





Sit Dinshah 
Mulle. 


_ delivered by 
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(1926) L.R. 53 I.A. 176: 31 C.W.N. 341 (P.C.), where the 
expressions “khudkasht” and “bakasht” are explained in the judg- 
ment of Mr. Ameer Ali. 

On its true construction, the putta by which the appellants 
came into possession was a cultivating lease, and the appellants 
acquired occupancy rights. In the Record of Rights they were 
shown as non-resumable thikadars. 

[Lord RUSSELL observed that the entries in the settlement 
records did not help the appellants. ] 

Dunne, K.C. (with Wallach) for respondent.—In the Record 
of Rights the appellants are entered as bemtad: thikadars. When 
the inception of the tenancy was a mere thikadari, there could be 
no accrual of raiyati right by lapse of time: Midnapur Zamindary 
Co. v. Naresh Narayan Roy, (1924) L.R. 51 LA. 293: LLR. 51 
Cal. 631: 47 M.L.J. 23 (P.C). 

[Lord Russet doubted whether a person entering as a thika- 
dar could himself subsequently set up a title as occupancy raiyat.} 

The decigions of the Board are to the effect that he cannot. 

De Gruyther, K.C., in reply—The High Court in second 
appeal was not competent to set aside the finding of the first 
Appellate Court that the defendants had raiyati rights in the 
lands: Section 100, Civil Procedure Code. 


29th February, 1932. Their Lordships’ 





id 














nt w 


Sir DinsHAn MuLia.—This 
ment and decree, dated the 4th D 
Court at Patna, which reversed 
1926, of the Judicial Commission 
restored a decree, dated the-14th Apr 
nate Judge of Hazaribagh. 

The sole question for determinatio 
whether the defendants-appellants are raiya 
of occupancy within the meaning of the 
Tenancy Act, 1908, in a village forming part of 
estate situated in Hazaribagh. 

The suit out of which this appeal arises was institute 
the platntiff-respondent, who is the proprietor of the estate, 
against the defendants in March, 1923, to recover possession of 
the village. The village contains about 212 acres. The ground 


_ of the plaintiffs claim was that the defendants were tenants 


from year to year and they were liable to be ejected after due 
notice and that such notice was given. 

The defendants by their written statement pleaded that the 
land was first reclaimed from jungle and brought into cultiva- 
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tion by the ancestors of Ramnath Singh, the maternal grand- a 
father of defendant No. 1, and that it descended in due B ha Singh 


course to Ramnath Singh. They alleged that Ramnath Singh v. 
was assisted in the cultivation and management of the village 
by Deodutt Singh, tbe father of defendant No. 1, and that on 
the death of Ramnath Singh defendanı No. 1 succeeded to the 
village as his heir under the Hindu Law They further alleged 


that alter the death of Ramnath Singh, Deodutt Singh super- 
vised the cultivation of the village on behalf of defendant 
No. 1, who was then a minor, and they claimed that they and 
their predecessors-in-title had held the land as raiyats and 
acquired a right of occupancy therein. Defendant No. 2 is the 
son of defendant No. 1. 

Particulars of the land claimed by the defendants are 
given in five schedules annexed to the written statement. 
schedule A comprises about 68-81 acres of land which was 
under their own cultivation. Schedule B contains fand which 
was in the possession of under-tenants. The rest of the land 
is described in Schedules C, D and E. 


The earliest document on the record is a putta dated 
the 21st February, 1857, granted by Munshi Roshan Lal who 


then held the village asa jaghir from the then zemindar. | a 
By this putta the village was given in “thika ijara” to ' (lease) wh 
Ramnath Singh for a term of ten years “with the details that RORE 
in 1914 Sambat [1857 a.p.] he will have 25 bighas land and <ould not, d> 
9 mahua trees at an annual rental of Rs. 12-8-0 in Company’s occupancy ( 
coin, and from 1915 to 1923 Sambat [1858-1866 A p.] he will Appe 
have the entire mauza including uthati (culturable) and fallow Patna, di 
lands within the boundaries of the said mauza at an annual decree ob 
rental of Rs. 106-40 in Company’s coin.” The putta also the 25th 
provided that Ramnath Singh “should cultivate (or people) Subordin 
the village, keep the tenants satisfied, inhabit and settle tenants oe 
ere 


therein,” and that after the expiry of the lease “the mauza 
will be temporarily settled with none else than Chaudhuri 
Ram Nath Singh on properly enhanced rent, and if the money 
is not paid the said Munshi will be at liberty to do what 
he likes.” 

In 1877 the predecessor-in-title of the plaintiff granted 
the mauza and other villages to his youngest brother Hit 
Narain Singh as a jaghir for his maintenance. In 1879 Hit 
Narain Singh gave a thika lease of the mauza to Ramnath 


mA 


Y 
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Singh and Deodutt Singh for a term of five years at an annual 
rent of Rs. 105-4-0, being the same as that reserved under the 
putta of 1857. The essees having failed to pay the rent, a suit 
was brought by Hit Narain Singh ın 1883 in the Revenue 
Court for arrears of rent, and he obtained a decree against 
them. In that suit Ramnath Singh contended that he held the 
land as a raiyat at a fixed rent of Rs. 75 per annum, but 
this was found against him. 

The thika lease was renewed fora further period of five 
years, and on the 3rd September, 1884, a kabuliyat was exe- 
cuted by Ramnath Singh and Deodutt Singh in favour of Hit 
Narain Singh whereby they agreed to give up possession of the 
village on the expiry of the lease and to “keep the village 
populated or cultivated (abad), and keep the tenants satisfied.” 
This phraseology is very similar to that used in the putta 
of 1857. The lease was again renewed in 1889, and it expired 
in 1894. 

In 1895 Hit Narain Singh granted a thika lease of the 
village to Lut Baran Singh. On the 19th July, 1895, Lut 
Baran Singh granted a sub-lease to Deodutt Singh for a period 
of five years, and a kabuliyat was executed by Deodutt Singh 
whereby he undertook among other things to “ keep the village 
populated (or cultivated abad) and keep the tenants con- 
tented.” 

In 1902 Lut Baran Singh filed a road-cess return in 
respect of this mauza. This document is not printed in the 
record prepared for this Board, but it appears from the judg- 
ment of the Judicial Commissioner that Deodutt Singh and his 
son, defendant No. 1, were described in that document as 
raiyats, the former holding 90 bighas, that is, 30 acres, at 
an annual rent of Rs 140, aid the latter holding 24 bighas, 
that is, 8 acres, at an annual rent of Rs. 41. The défendants 
relied upon this return and upon three receipts passed by 
Lut Baran Singh to Deodutt Singh, one for ule rent for 1902, 
another for the rent for 1904, and the third for the rent 
for 1905. In these receipts the total annual rent payable 


by Deodutt Singh is stated to be Rs. 194-9-6, of which Rs. 75 


is shown as the rent of “raivati land including cesses,” and 
Rs. 119-9-6 as rent “ on account of lac and mahudam”. 

Lut Baran Singh's lease expired in 1905. On the 27th 
January, 1908, Deodutt Singh applied to Hit Narain Singh for 
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a grant of a thika lease to him, but no lease was executed. 
Hit Narain Singh died in 1913 without leaving male issue, and 
the jaghir was resumed by the plaintiff in the same year. 


This was followed by proceedings for the preparation 
of the record of rights which was finally published in 1915. 
In the Khewat the defendants’ right in this mauza is described 
as thika bemeyadi and as non-resumable. The entry in the 
Khatian is not printed in the record of proceedings, but the 
contents of the entry appear from the following passage in the 
judgment of the Judicial Commissioner :— 

“The entry which was prepared at the earlier stage in the preparation of 
the record of rights showed 68 81 acres as the ratyafi holding of Deodutta. 
All this area is cntered as bakashi in the finally published Khatian of the 
village. . . Schedule A [to the written statcmcnt] contains the lands in 
his own cultivation 68°81 acres ın accordance with the Khatian, Ex 17, 
which shows this area as in the cultivation of Deodutta” 

The correctness of the Khewat entry was disputed both 
by the plaintiff and the defendants. The defendants main- 
tained that the holding was raiyati and not thika. The 
plaintiff contended that the tenancy was resumable, and not 
non-resumable 















dge found that the defendants had 
was reclaimed from jungle by the 
or that they were the original 
e held ihat the defendanis were 
reed the plaintiff’s claim 

the defendants appealed to the Judicial 
ota Nagpur At the hearing of the appeal 
s gave up their claim in respect of lands com- 
Bchedule B. The Judicial Commissioner affirmed 
ing of the Subordinate Judge that the village was not 
ounded by the ancestors of Ramnath Singh, but held that the 
putta of 1857 was given to Ramnath Singh to cultivate a 
specitic area of 25 bighas as a raiyat in the first year and to 
continue to cultivate that area in subsequent years as well as to 
collect rents from the raiyats in the subsequent years. He 
considered that the 25 bighas constituted the nucleus which 
by the gradual growth of the cultivated area increased to 
38 acres in 1902 when the road-cess return was filed, and 
increased further by similar process to 68-81 in 1914 when the 
Khatian was prepared. He concluded that the defendants had 
acquired a right of occupancy in the land comprised in 
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Schedules A, C, D and E, and allowed the appeal to that 
extent. 


The plaintiff appealed from that decree to the High Court 
at Patna. The High Court differed from the Judicial Com- 
missioner and held that the putta of 1857 was an ordinary 
thika lease for the whole village and that the defendants were 
mere tenure-holders. They accordingly reversed the decree of 
the Judicial Commissioner and restored that of the Subordi- 
nate Judge. It is from that decree that the present appeal has 
been brought by the defendants to His Majesty in Council. 

Two contentions were raised before their Lordships 
on behalf of the defendants. First, it was urged that the putta 
of 1857 was in part for the cultivation by Ramnath Singh 
of the specific area of 25 bighas which was until then 
unreclaimed, that raiyati rights accrued under that putta to 
Ramnath Singh, and that the road-cess return of 1902 and the 
three receipts passed by Lut Baran Singh to Deodutt Singh 
were evidence of past acquisition of those rights. Next, it was 
argued that even if no right of occupancy had accrued before 
1900, being the year in which the last of the thika leases 
expired, the defendants having been in occupati 
from 1900 to 1923, they must b 
a ralyati status during that period 











Their Lordships are unable 
of 1857 any cultivating tenancy in 
other area. They think that the putta 
entire village for the purpose of collecting 
it under cultivation by establishing tenants on 
fact that only 25 bighas were let for the first y 
tenancy of the whole village was not to commence u 
next year raises no presumption that that parcel was single 
out for the purpose of cultivation by Ramnath Singh as a 
raiyat. The reasons for limiting the letting area io 25 bighas 
during the first year of the tenancy could at best be a matter 
for‘speculation. In other respects the putta is in terms very 
similar to the kabuliyats of 1884 and 1895 both of which were 
admitted to be leases for the puipose solely of collecting rents. 
Their Lordsnips are of opinion that no right of occupancy 
could be founded upon the putta of 1857. 


The putta of 1857 expired in 1866, and it was followed in 
1879 by a thika lease of the whole village for a term of 
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five years. The rent payable under that lease was Rs. 106-4-0, 
being the same as that reserved under the putta of 1857. This 
fact almost goes to show, if no other lease was granted 
to Ramnath Singh between 1867 and 1879, that he held over 
after 1866 under the putta of 1857. Then came a series of thika 
leases and sub-leases for a period each of five years from 1884 
up to 1900. Being thikadars of the whole village until 1900, 
the predecessors of the defendants could not acquire any right 
of occupancy in any part of the village during that period. 
The entry, therefore, in the road-cess return of 1902 describing 
Deodutt Singh and defendant No. 1 as raiyats and the receipt 
for the rent for the same year passed by Lut Baran Singh 
to Deodutt Singh describing the land as raiyati could not 
be correct. The subsequent receipts for the rent for 1904 and 
1905 are substantially in the same terms as that for the rent 
for 1902, and they do not advance the defendants’ case. 
Moreover, all the three receipts have been found by the 
Judicial Commissioner to be “collusive,” at least as regards 
the amount of rent mentioned therein, which is quite different 
from that in the road-cess return. No weight, in their Lord- 
hips’ view, could be attached to these receipts. Nor is there 
: of raiyati rights at any subsequent 
ease expired in 1905. In January, 
to Hit Narain Singh for a grant 
lage which again was to be a 
ase, however, was executed, but it 
eedings before the Attestation Officer 
vas in possession of the whole village 
ough it does not appear from what date. 
from the judgment of the High Court, 
d a decree against Deodutt Singh for 
, and this was followed by a notice to quit. 
cis, in their Lordships’ opinion, do not establish 
that the defendants acquired any raiyati rights even after 
the expiry of the putta of 1857. 

Their Lordships are, therefore, of opinion that this appeal 
fails, and it should be dismissed with costs, and they will 
humbly advise His Majesty accordingly. 

Watkins and Hunter. 
Solicitor, India O fice. 


Appeal dismissed. 












Solicitors for appellants: 
Solicitor for respondent: 


K.J.R. 
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PRIVY COUNCIL. 
[On appeal from the Chief Court of Oudh at Lucknow. ] 


PRESENT :—Lorp BLANESBURGH, Lorp TOMLIN AND SIR 
GEORGE LOWNDES. 


Abdul Halim Khan .. Appellant 
v. 
Raja Saadat Ali Khan and others .. Respondents. 


Oudh Estates Act (I of 1869), S. 29—“Widow "; effect of re-marriage 
on power to adopi—Marriage with two sisters mvalid by Muhammadan 
Law 

Where the widow of a Muhammadan Taluqdar was authorized by his 
Will to adopt a son, and it was provided that in the event of her contract- 
ing a second marriage “ she shall not be entitled to avail herself of any of 
the provisions of this Will ”, 


Held, that both upon the construction of the Will and under the express 
terms of S. 29 of the Oudh Estates Act (1 of 1869) the widow of a Muham- 
madan Taluqda: has no power to adopt a son to her deceased husband after 
her re-martiage. 


It is contrary to the Muhammadan Law for a man to be the husband of 
two sisters at the same timet, 


Judgment of the Appellate Bench of the Chief Court of Oudh affirmed. 

Appeal No. 60 of 1931, by special leave, from a judgment 
and decree, dated the 2nd April, 1928, of the Chief Court of 
Oudh, which affirmed a judgment and decree of the sam 
Court, dated the 16th September, ; iga , i 
diction. The judgment of the T 
Appellate Bench are reported in 
(1928) 112 I. C. 596 respectively 

The plamtff-appellant, a Shiah 
Nanpara Estate as the adopted son of 
Mohomed Siddiq Khan, who died on the 
without any issue and leaving him survivi 
his Will the late Raja gave to each of his 
power to adopt a son to him, and it was d 
the wives re-married after the death of the 
her rights and privileges under the Will. Rani Ch 
widow, re-married one Sher Mohomed Khan in March, 
thereafter she adopted the plaintiff-appellant on the 25th July, 1914, 
The sole question for determination on the present appeal was whe- 
ther, having regard to the terms of the Will and of section 29 of 
the Oudh Estates “Act (I of 1869), the plaintiff’s adoption was 
invalid on the ground that it was made by Rani Champa subse- 

















*P. C Appeal No. 60 of 1931. ' 10th March, 1932. 
Oudh Appeal No 16 of 1928. 
1. These words “ at the same time ”, though not in the judgment, are 


obviously implied: see Wilson’s Muhammadan Law, 3rd ed., para. 38. 
p 11S —K. J.R 
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quently to her re-marriage. Both the Courts in India having held 
that the adoption was invalid, the plaintiff preferred this appeal 
to the Privy Council by special leave. 


Dube, K.C , for appellant. 

Dunne, K.C., M. A. Jinnah and S Hyam for respondents. 

10th March, 1932. Their Lordships’ judgment was deli- 
vered by 

SIR GEORGE Lewnpes.—The appellant in this case is the 
claimani to a large and valuable talukdari estate in Oudh, 
known as Taluqa Nanpara, the succession to which is governed 
by Act I of 18691. The Ist respondent was at the date of the 
suit in possession of the estate, and unless the appellant is 
able to show a better title in himself, it is admitted that he 
cannot succeed. 

The last full owner was Raja Muhammad Siddiq Khan, 
who died without issue on the 30th December, 1907. He left 
four widows him surviving. and by his will gave successive 
authorities to each of them to adopt a son. The Ist respond- 
ent is in as the adopted son of the second widow, Rani 
Saltanat. The appellant claims to oust him as the adopted son 
1e fourth widow, Rani Champa, on the ground that his 
ras the only valid one. The other 
n of parts of the estate under a 
ondent. 

e suit was whether the adoption of 
of which is admitted, was valid. and 
ce was that Rani Champa had been re- 
her Mahomed Khan before the adoption of 
and that for this reason his adoption was invalid. 















question of the re-marriage was contested at great 
gth in the Oudh Court, as is testified by the bulky record 
now before the Board The appellant. in addition to denying 
the re-marriage in fact, asserted that, previous to the date on 
which it was alleged to have taken place, Sher Mahomed Khan 
had been marricd to the sister of Rani Champa, and this was 
put forward as making the story of the latter’s re-marriage 
impossible, it being admittedly contrary to the Mahomedan 
law for a man to be the husband of two sisters. 

The Trial Judge and the Court of Appeal have concurrent- 
ly held that the re-marriage of Rani Champa with Sher 


1 Oudh Estates Act (I of 1869).—K. J. R 
RZ 
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Mahomed Khan, on a date prior to the adoption of the appel- 
lant, is established by the evidence. They are also agreed that 
the alleged previous marriage with the Rani’s sister, the burden 
of proving which was clearly upon the appellant, is not estab- 
lished. These findiugs must, in accordance with the recog- 
nized practice of the Board, be held conclusive as to the fact 
of the re-marriage. 


It only remains to consider an alternative contention of 
the appellant that the re-marriage did not invalidate the adop- 
tion. This again has been negatived by both the Indian 
Courts, mainly on the strength of clause 10 of Raja Muham- 
mad Siddiq Khan’s will. The official translation of this clause, 
which was before the Tmal Judge, was in the following 
terms :— 


“Tf any of the Rams contract a second marriage after me she shall 
not be entitled to be profited by any of the paras. of this will.” 


The learned Judge held that the power of adoption was 
on the same footing as a power of appointment and therefore 
“a benefit or privilege” conferred on the widow which she 
would, under the terms of this clause, forfeit upon re- 
marriage. He also thought that under section 29 of the Oudh 
Estates Act (I of 1869), by whi 
adoption is given to the widow o 
the power could only be exercised 
widow at the time of making the a 


In the Court of Appeal the trans 
will was amended by the learned Judges; 
come up to the Board under the official seal o 
amended translation runs as follows :— 


" If any of the Ranis contract a second marnage after me £ 
be entitled to avail herself of any of the provisions of this will.”? 


The learned Judges thought that on this reading of the 
clause it was clear that Rani Champa “on her re-marriage 
with Sher Mahomed Khan forfeited her power of adoption, 
and consequently the plaintiff's adoption made by her on the 
25th July, 1914, is invalid.” 

Their Lordships, while not disagreeing with the reasoning 
of cither of the Indian Courts on this question, think that the 
same result is to be arrived at in another way. 















2. The relevant words in the vernacular (Urdu) are: “ kisi dafa 
Wasiatnama hazra se faeda uthane ke mustahaq na hom ”—K J. R 
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The parties being Muhammadans, there is no power to 
adopt under their personal law, and it is only conferred by 
section 29 of the Act, and must be confined strictly within the 
limits there laid down. The section is as follows :— 


“Every Muhammadan taluqdar, grantee, heir or legatee, and every 
widow of a Muhammadan taluqdar or grantee, heir or legatee, with the 
consent in writing of her deceased husband, shall, for the purposes of this 
Act, have power to adopt a son whenever, if he or she were a Hindu, he or 
she might adopt a son.” 


The power is thus exercisable by the widow of the 
talugdar only under such circumstances that if she were a 
Hindu she would be entitled to adopt. It can, their Lordships 
think, hardly be doubted that-a Hindu widow could not, after 
re-marriage, make a valid adoption to her former husband. 
Indeed, this is conceded by Mr. Dube, who has presented the 
appellant’s case with ability and restraint. Their Lordships 
think that it necessarily follows that the widow of a Muham- 
madan taluqdar has, under the terms of the section, no power 
to adopt a son after her re-marriage, and that therefore the 
adoption of the appellant was invalid and conferred upon him 
no right to the Nanpara Estate. ~ 

For these reasons their Lordships think that this appeal 
fails and that the appellant’s suit was rightly dismissed by the 
Trial Judge, and they will humbly advise His Majesty accord- 
ingly. The appellant must pay the costs of the appeal. 

Solicitor for appellant : H. S. L. Polak. 

Solicitors for respondents : Barrow, Rogers and Nevill. 
K. J. R. Appeal dismissed. 





[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT :—Sm Horace Owen Compton BEASLEY, Kt., 


Chief Justice, Mr. Justice RamesaM AND MR JUSTICE 
CORNISH. 


The Commissioner of Income-tax, Madras .. Petthonere 
Y. 

The Minsararasam Co., Ltd., Salem a Respondent 

(Assessee). 


Income-tax Act (XI of 1922), S. 10 (2) (ix) Purchase by company of 
right to sell patent medicine—Royalty paid fo vendor aecoraimg to 
agreenent—Deduction from profits of company—Permissibutty. 


*O. P. No. 141 of 1930. 16th December, 1931. 
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Where a company purchased the right to manufacture and sell a patent 
Medicine and agreed to pay the vendor a sum of Ra. 81,000 and a royaity of 
8 annas per bottle of the medicine sold after five years and according to the 
agreement a sum of Rs. 13,000 add became payable to the vendor during the 
year of account, which the company claimed to deduct in computing 
their income as incurred solely for earning the profits of the business, 


field, that, on a construction of the agreement, the payment of royalty 
was a part of the consideration for the purchase and, being in the nature of 
capital expenditure, was not lawfully deductible under S. 10 (2) (ir) 
of the Income-tax Act. 

Case stated by the Commissioner of Income-tax, Madras, for 
the decision of the Honourable the Judges of the High Court under 
S. 66 (2) of the Income-tax Act (XI of 1922). 


The petitoners (hereinafter called the company) are a limited 
company registered under the Indian Companies Act, 1913. They 
carry on business in the manufacture and sale of Minsararasam, a 
patent medicine, at Salem, within the jurisdiction of the Income-tax 
Officer, Salem. : 

Under an agreement to sell, dated the 29th March, 1923. 
entered into between the three promoters of the company and the 
discoverer of the patent medicine, whom I will call X, it was 
covenanted that X should sell his right to manufacture, sell and 
deal generally in Minsararasam to a company to be formed for the 
purpose of exploiting the said right. The consideration for the 
sale was: 

(1) the payment of a sum of Rs. 81,000 to be paid in five 
equal yearly instalments of Rs. 16,000 each (Rs. 1,000 to be paid 
in advance), and 

(2) the payment of a royalty of 8 annas per bottle of Min- 
Sararasam sold during the existence of the company after the expiry 
of the fifth year. A copy of the agreement is filed, marked Ex. A. 


The total amount of royalty that fell to be paid to X during 
the year of account, 1928-29, under clause (2) of this agreement 
was Rs. 13,142. The company claim that this sum, ae., Rs. 13,142. 
should be deducted under clause (ir) of sub-section (2) of S. 10 
of the Income-tax Act in computiņg their income, profits and gains 
for the assessment of the year, 1929-30, as expenditure incurred 
solely for the purpose of earning such profits or gains. The grounds 
put forward appear to be two, vis., (4) that the expenditure was 
not capital expenditure; and (fi) that the sum in question has beer 
taxed as income in the hands of the recipient X. The company 
require me to refer the following question for the decision of the 
High Court:— 

“Whether the payment of royalty to X in accordance with clause (2) of 


the agreement, dated the 29th day of March, 1923, is not lawfully deductible 
under S. 10 (2) (ix) of the Income-tax Act, 1922,” 


It appears to me that the payment of the royalty of 8 annas 
per bottle of Minsararasam sold is part of the consideration paid 
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to X for the transfer to the company of his right to mamufacture, 
sell and deal generally in the said medicine. It is therefore money 
spent to acquire a business in order to earn profits and not money 
spent for the carrying on of the business. I consider, therefore. 
that it is an item of capital expenditure. 


As regards the second ground I consider that the fact that the 
amount has been taxed as income in the hands of X has no bear- 


ang on the question whether the amount should be treated as revenue 


expenditure in assessing the company. 

I therefore request your Lordships to answer the question in 
the negative. 

S. Duratsivamt Atyar and R. Natesan for Assessee. 

W. Patanjali Sastri for Commissioner of Income-tax. 

The Court delivered the following 

JupGMENTs: The Chief Justtce.—The petitioners here, a 
limited company registered under the Indian Companies Act, 
carrying on business in the manufacture and sale of the 
«‘Minsararasam," a patent medicine, claimed a deduction from 
their income in the year of account of a sum of Rs. 13,000 odd 





sum under S. 1 14) of the Indian Income-tax Act as 
being cxpenditure incurred solely for the purpose of earning 
that one Dr. Varadarajulu Naidu 
had invented this patent meglicine or at any rate was the owner 
of its secret; and on the’ 29th March, 1923, the petitioners 
entered into an agreemént with Dr. Varadarajulu Naidu for 
the purchase by thecfn and for the sale by him of all rights and 
privileges of” manufacturing, selling and generally dealing in 
Minsararasam and covenanted that, if they successfully pro- 
“moted the company, Dr. Varadarajulu Naidu should sell to 
them all such rights and privileges for manufacturing, selling 
and generally dealing in the medicine subject to the following 
conditions—it is necessary to set out only two of them: 

(1) “That the paities of the first part pay to the party on the second 
part the sum of Rs. 81,090 in five yearly imstalments at not less than 
Rs. 16,090 a year with effect from 1st April, 1923, and (2) that after the 
expiry of five years a royalty of annas eight on every bottle of Minsararasam 
sold be paid to the party on the second part as long as the said Minsararasam 
Company, Ltd, is in existence.” 

With regard to the former clause, it is stated that tne 
Rs. 81,000 have been paid by the company to Dr. Varada- 
rajulu Naidu and with regard to the second clause, that he 
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was paid in the year of account Rs. 13,000 odd representing 
eight annas on every totile of the medicine sold by the com- 
pany. Inthe Memorandum of Association of the company 
one of the objects of the company is 

‘to buy the Minsararasam Company, Salem, its goodwill, rights and 
rae from Dr. Varadarajulu Naidu, Salem, for Rs. 81,000 and thus 


become the sole proprietors to manufacture, sell and generally deal in Min- 
sararasam.” 


It is contended on behalf of the petitioners that this pay- 
ment of Rs. 13,000 odd to Dr. Varadarajulu Naidu in pursuance 
of clause (2) of the agreement of the 29th March was a payment 
made by them solely for the purpose of earning the profits or 
gains of the business which in the year of account amounted to 
Rs. 28,000. The question referred to us depends entirely upon 
how the agreement before mentioned is consirued. It ts the 
petitioners’ contention that clause (2) does not relate to the 
consideration for the purchase of the rights and privileges of 
manufacturing, selling and generally dealing in the medicine 
but that the purchase price is that set out in clause (1), 
namely, Rs. 81,000. It seems quite clear to me that 
clauses (1) and (2) must be taken together as between them 
providing the consideration for theyfurchase of this medicine. 
If that is so, then this clearly fis, as the Commissioner of 
Income-tax points out in his a to us, taxable as capitat 
expenditure. It was the amount of money expended for the 
purchase by the company of this metdjcine and as such would 
be assessable and not a lawful deduction under S. 10 (2) (44) 
of the Indian Income-tax Act. It is further cantended that 
clause (2) of the agreement cannot be said to E 
for the purchase of the medicine because it proviaes for som@,_ 
thing indefinite. It is quite true that it does provide for 
something indefinite to some extent. „At the time of the 
agreement it could not be known what quantity of medicine 
would be sold and.what amount would be realised by that sale. 
But as soon as the company started selling the medicine what 
was indefinite at the time of the agreement became definite and 
ascertainable at any time and the accounts of the company 
would show the amount due to the Doctor under clause (2) 
of the agreement. Therefore, that contention must fail. 


The answer to the reference must, therefore, be that the 
payment of the royalty in accordance with clause (2) of the 
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agreement is mot of a sum lawfully deductible under 
S. 10 (2) (ix) of the Indian Income-tax Act. Costs of the 
Commissioner Rs. 250. 
Ramesanm, J.—I agree. 
Cornish, J.—I agree. 
S. R. Reference answered im the negative. 





[FULL BENCH] , 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PrREsENT:—Sır Horace Owen Combton BEASLEY, Kt., 
Chief Justice, Mr. Justice RAMESAM AND MR. JUSTICE 
CORNISH. 

The Commissioner of Income-tax, Madras .. Petittonei* 

(Referring Officer) 
v. 

Messrs. Best & Co., Ltd&:, Madras .. Respondents 
(Assessees). 


Income-tax, dct (XI of 1922), S. 26 (2)—“Any business” — Meaning of 
—Serveral distinct businesses carsied on by old company—Transfer of one 
— New company tf a “successor”. 


The words “any business” in S. 26 (2) of the Income-tax Act do 
not mean each and every business but any distinct and separate business, 

Where a company owning several distinct businesses transferred one of 
mich lineinarrar tn a nam comping, the lattar ehottld hn trantad nn 
having succeeded to the old company in respect of that business within the 
meaning of 5. 26 (2) of the Act. It is not necessary for the applicability of 
that section that the new company should have taken over all the 
several businesses of the old company. 

Case stated by the Commissioner of Income-tax, Madras, for 
the decision of the Honourable the Judges of the High Court under 
S. 66 (2) of the Income-tax Act (XI of 1922). 


The petitidners (hereinafter referred to also as “the old com- 
pany”) are a private limited company registered under the Indian 
Companies Act, having its registered office in Madras within the 
jurisdiction of the Income-tax Officer, First Circle, Madras. 
According to clause (c) of the Memorandum of Association of 
the company their objects are “to carry on in India and elsewhere 
the businesses of East India merchants, dealers in East Indian 
produce, manufacturers, general merchants. financiers, financial and 
general agents, contractors, planters, farmers, store-keepers, whar- 
fingers, mill-owners, ship-owners, barge owners, lightermen, ware- 
housemen, carriers, forwarding and commission agents, brokers, 


_— y 
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F. B. underwriters, importers and exporters, and any other trades or 
businesses which may seem to the company capable of being con- 
ST veniently carried on in connection with any of the abovementioned 
Income-tax, ĊHSinessas or calculated directly or indirectly to enhance the value of 
Madras or render profitable any of the company’s property or rights.” The 
v. objects are set out at greater length in the succeeding clauses of the 
rsa ae Memorandum of Association. The petitioners’ activities include 
Madras, trade in skins and hides, tanning, cotton, candles, shipping and 
stevedoring, clearing and forwarding, engineering, exports and 

imports and acting as commission agents. 

The petitioners in addition to the business carried on in their 
own name are the proprietors of the concerns known as The North- 
ern Circars Development Company, The Cochin Electric Scheme, 
The Cocotine Factory and The St. Elizabeth Iron Works. 


For the assessment of the year 1928-29 the petitioners fell to 
be assessed on their income for their year of account ended 30th 
September, 1927. The Income-tax Officer computed such income to 
be Rs. 2,52,918. In arriving at this figure he declined to allow a 
deduction of the following two items :— 


(1) A sum of Rs. 1,33,389 representing the loss sustained 
by the petitioners during the half-year ended 31st December. 1926, 
in the working of a business called the Eagle Rolling Mills which 
they owned up to that date at Kumardhubi, Bihar and Orissa, and 

(2) a sum of Rs. 1,05,750 representing the aggregate of 
the depreciation allowance for the half-year ending 31st December, 
1926, and the arrears of depreciation allowance carried over under 
section 10 (2) (v) (b) of the Income-tax Act from the previous 
years in respect of the plant and machinery employed in the said 
business. 

The facts relevant to these two items are as follows :— 

The petitioners were carrying on the business of rolling 
milis, steelmakers, etc.. at Kumardhubi under the style of the Eagle 
Rolling Mills. By an agreement of sale, dated 28th April, 1928, 
the petitioners sold the business as on and from 1st January, 1927, 
to a new company (hereinafter referred to as “the new company”) 
called the Eagle Rolling Mills, Limited, which had been floated 
ainder the Indian Companies Act for the purpose of acquiring and 
taking over this business as a going concern and carrying on the 
business of rolling mills, steelmakers, etc. The old company sold 
the business and the new company purchased it as a going con- 
cem inclusive of the plant and machinery, book debts and liabili- 
ties, stock-in-trade, advances made, pending contracts, etc., and 
goodwill—this last including specifically the right to the new com- 
pany to use the name of the Eagle Rolling Mills as part of their 
name and to represent themselves as carrying on the said business 
in continuation of and in succession to the old company. The 





a 
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consideration for the sale was a sum of Rs. 12,17,197 received by 
the old company before the sale and a promise to pay four lakhs 
of rupees in the aggregate out of the net profits of the new com- 
pany. The old company undertook not to carry on business of 
the nature of that carried on in the Eagle Rolling Mulls or to permit 
or suffer its name to be used in connection with any such business 
in British India. (A copy of the agreement for sale is filed, marked 
Ex. A.) 

The Income-tax Officer held that the new company had suc- 
ceeded to the old company in respect of the business carried on 
under the style of the Eagle Rolling Mills within the meaning of 
S. 26 (2) of the Income-tax Act and that assessment should- be 
made on thé new company so far as the profit or loss resultirg 
from the working of the Mills in the previous year was concerned. 
He accordingly held that the old company was not entitled to have 
the loss of Rs. 1,33,389 set off against its other income. Similarly 
in regard to the depreciation allowance of Rs. 105,750 he held, 
following the decision of this Court in the case of Massey & Co.! 
that it was only the successor (t.e. the new company) that could 
claim the allowance and not the predecessor (t.¢., the old com- 
pany). He accordingly declined to allow these two items. 

The petitioners appealed against the order but were not suc- 
cessful so far as these points were concerned. 

They have now required me to state a case to the High Court 
and to refer the following question of law:— 

“Whether the transfer by the petitioners of Eagle Rolling Mudis to a 
limited company on the 31st December, 1925, constitutes the latter company 
successor to the petitioners within the meaning of S. 26 (2) of the Act.” 

It is agreed that the admissibility of both the deductions 
claimed must be decided in accordance with the answer given to 
the above question. 

The question for decision is therefore whether the provisions 
of S. 26 (2) are applicable to the facts of this case. Now there 
is no doubt that the petitioner company was the person carrying 
on the business (in the ordinary acceptation of that word) known 
as the Eagle Rolljng Mills, or that that business has been transferred 
as a going concern to the new company. But the contention of 
the petitioners is that the Eagle Rolling Mills was only a part of 
the husiness carried on by the petitioner company and that as a 
matter of law there can be no succession to a part of a business. 

On the question of fact whether the Eagle Rolling Mills con- 
stituted a separate and distinct business there can, I think, be no 
two opinions, if the tests laid down by Mr. Justice Rowlatt in the 
case of Scales v. George Thompson & Co., Lid.’ be applied. There 
is here no “dovetailing? or “interlacing” whatever. The 


1. (1929) 56 M. L. J. 451. 2. (1927) 13 T. C. 83. 
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business of the Eagle Rolling Mills could be and was given up by the 
pettioner company while their other activities continued unaffected 
—the Cocotine Factory, Northern Circars Development Company, 
etc., went on as before. But the argument of the petitioners appears 
to be that because the words “any business” occurring in S. 10 
were construed by this Court in the case of M. Ar. Ar. Aruna- 
chaiam Chettiar’ to mean “each and every business.” the same 
meaning must be given to the same words when they occur in a 
different context in S. 26 (2). It is perhaps sufficient to say, with 
regard to this argument, that if the words “each and every” are 
introduced into S. 26 (2) in place of the word “any.” the section 
becomes unintelligible. No doubt it is necessary, for the purpose 
of determining a person’s income under the head “business,” to 
consider the total result of his business activities as a whole. It 
does not follow from this that a person who in fact owns several 
distinct businesses must be treated for all the purposes of the Act 
as the owner of a single business; or that as a matter of law 
another person may not be held to have succeeded to one of such 
distinct businesses. I am of opinion, therefore, that the Eagle 
Rolling Mills was one of several businesses owned by the peti- 
lioner company, that the new company succeeded to this business, 
and that in view of the provisions of S. 26 (2) the petitioners are 
not entitled to the deductions claimed. 


The Advocate-General instructed by Messrs. King and 
Partridge for Assessee. 


M. Patanjalt Sastri for Commissioner of Income-tax. 

The Court delivered the following | 

JUDGMENTS: The Chief Justice —The following question 
has been referred to us by the Income-tax Commissioner, 
viz. : 


“ Whether the transfer by the petitioners of Eagle Rolling Mills to a 
limited company on the 31st December, 1926, constitutes the latter company 
successor to the petitioncrs within the meaning of S. 26 (2) of the Act.” 


Section 26 (2) of the Indian Income-tax Act reads as 
follows :— 

“Where, at the time of making an assessment under S. 23, itis found 
that the person carrying on any business, profession or vocation has 
been succeeded in such capacity by another person, the assessment shall be 
made on such person succeeding, as if he had been carrying on the business, 


profession or vocation throughout the previous year, and as if he had 
received the whole of the profits for that year.” 


As the question referred shows, there was a transfer by 


the petitioners of the Eagle Rolling Mills to another company 


at the end of 1926. Messrs. Best & Co., the petitioners here, 

were up to that time the owners not only of the Eagle Rolling 

en a 
I, (1923) I. L. R. 47 M. 660 : 1I. T. C. 278 :46 M. L. J. 68. 
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Mills but of other companies carrying on a very extensive 
business in Madras. On the 31st December, 1926, the 
petitioners transferred the business of the Eagle Rolling Mills 
to a company formed expressly for the purpose of buying it 
The petitioners claimed the benefit of the deductions allowed in 
the shape of depreciation and also for expenditure for the 
purpose of earning profits in the year of account under 
S. 10 (2) of the Act. The Income-tax authorities, however. 
under S. 26 (2) assessed the new company holding that 
the new company had succeeded Best & Co. as owners of the 
Eagle Rolling Mills. The point taken here by the petitioners 
is that in accordance with the decision in Commitsstoner of 
Income-tax v. Arunachalam Chettiar! S. 10 (1) of the 
Indian Income-tax Act, where it deals with the ascertainment 
of the profits of a business, means the ascertainment of the 
profits of each and every business carried on by an assessee, 
that is to say, that the profits and losses of all the businesses 
can be lumped together and so can the other items allowable as 
deductions and the resulting profit is assessable to income-tax. 
It 1s consequently argued that the use of the words “any 
business”? in S. 26 means “each and every business ” carried 
on by the former owner of a business and that as, in this case, 
the new company has not succeeded to all the businesses which 
Messrs. Best & Co. own and control, S. 26 (2) has no 
application and that the proper persons entitled to be assessed 
and to claim the deductions are the petitioners. As the learned 
Income-tax Commissioner points out, to introduce the words 
‘each and every” into S. 26 (2) in place of “any” would be 
to deprive it of any logical meaning and indeed to make an 
absurdity of it. It would mean this that, where a company, 
which owns or controls a dozen other companies, sells one of 
them to another company, unless the Income-tax authorities 
can show that the purchasing company succeeded to all the 
other companies owned or controlled by its vendor, it cannot 
be assessed under S. 26 (2). That, to my mind, is an impossi- 
ble position. Section 26 was designed for the purpose of 
making somebody assessable to income-tax, and the whole 
scheme of the Act is not to assess two people at the same time 
but is to find somebody who is either properly assessable or 
more conveniently assessable; and what S. 26 (2) says is that, 
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where a person who was not the former owner of a company 
is found to be owning that company in the year of assessment, 
thut person ts to be assessed. That is not only a convenient 
course but seems to me to be a just one. Upon whom 
the burden is ultimately to fall is a matter of arrangement 
between the vendor company and the purchaser company. 
Taking this view, in my opinion, our answer to the question 
referred must be that the new company is the successor of the 
petitioners. Costs to the Commissioner Rs. 250. 

Rantesam, J.—I agree. 

Cornish, J.—I agree. 

SLR Reference answered in the afirmative. 


[FULL BENCH.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 

PRESENT :—-StR Horace OwEN Compton BEASLEY, Kt. 
Chief Justice, Mr. Justice RAMESAM AND MR. JUSTICE 
CORNISH. z 
The Commissioner of Income-tax, Madras Peiinoner*t 

i v. 
Rajah Inugenti Rajagopala Venkata Narasimha 

Rayanim Bahadur Varu Respondent 
(Assessee). 

Income-tax Act (XI of 1922), Ss. 2 (i) and 4 (viit)—4rrears of reni— 
Promissory notes for—Interesi accruing due, if agricultural income. 


Where a tenant occupying land used for agricultural purposes executes 
a promissory note in favour of his landlord in respect of arrears of rent of 
such jand, the interest accruing due on such promissory note is not agricul- 
tural income within the meaning of S. 2 (1) of the Income-tax Act, 1922. 


_ Case stated by the Commissioner of Income-tax, Madras, for 
the decision of the Honourable the Judges of the High Court under 
S. 66 (2) of the Income-tax Act, 1922, hereinafter referred to as 
the Act. 

The petitioner is a Zemindar residing at Sanivarapupeta within 
the jurisdiction of the Income-tax Officer, Ellore Circle. His 
main source of income is rent derived from tenants occupying his 
agricultural lands. The rents are agricultural income within the 
meaning of the definition contained in S. 2 (1) of the Act. When- 
ever the rents fall into arrear the petitioner obtains promissory notes 
from the tenants in respect of such arrears. If the amounts due 
have not been paid when the notes are about to become time-barred, 


~- 
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the tenants execute fresh promissory notes for the amounts due 
under the old promissory notes together with interest due up to 
the date of renewal The total amount of interest that so fell due 
on the old promissory notes and was included in the renewed pro- 
missory notes executed during the year of account, 1928-29, was 
Rs. 7,374. i 

The Income-tax Officer included the above sum in the assess- 
ment made on the petitioner for the year 1929-30 as income from 
interest under the head ‘business’. 

The petitioner appealed to the Assistant Commissioner against 
the assessment but without success. He has now required me 
under S. 66 (2) of the Act to state a case to the High Court on 
certain questions of law said to anse out of the facts of the case. 
I am of opinion that the only question of law which arises out of 
the case is the following and l accordingly refer it for the decision 
of their Lordships. 


Question.—"“Where a tenant occupying land used for agricultural 
purposes exccutes a promissory note in favour of his landlord in respect of 
arrears of rent of such land, i+ the interest accruing duc on such promissory 
note agricultural income within the meaning of section 2 (i) of the Income- 
tax Act, 1922.” 

The petitioner’s contention is that the promissory notes having 
been executed for arrears of rent due in respect of land used for 
agricultural purposes the interest on the notes is part of such rent 
and is therefore agricultural income. But, in my opinion, where 
the arrears are secured by bonds and are therefore recoverable by 
civil suit the character of the interest as interest on a money debt 
is clear. The passing of the bond extinguishes the landlord’s claim 
for arrears of rent as such, and a new contract evidenced by the 
bond comes into existence. He can no longer use the remedies open 
to him in regard to the recovery of arrears of rent. The liability 
loses its character as rent of land and becomes a simple money 
debt enforceable only in Civil Courts. It is as if such arrears of 
tent had been received by the landlord and equivalent amount 
advanced as a fresh loan on the bond. The interest on such simple 
money bonds is not, in my opinion, agricultural income within the 
meaning of the Act. 


P. V. Rajamannar for Assessee. 
M. Patanjali Sastri for Commissioner of Income-tax. 
The Court delivered the following 


JupGMENTs. Ramesan, J.—The petitioner here is the 
Zemindar of Kirlampudi. He has been assessed to income-tax 
on Rs. 7,441, as being income from money-lending. What 
happened was that when the ryots were unable to pay rents the 
Zemindar took promissory notes from them for the amount of 
rent with interest. The Income-tax Officer has assessed the 
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Zemindar on the amount of accrued interest on such promis- 
sory notes. Mr. Rajamannar contends before us that this 
amount of interest must be regarded as agricultural income 
and he relies on S. 61 of the Estates Land Act. S. 61 says 
that the rate of interest on arrears of rent should be at half 
per cent. per mensem and S. 187 (2) prohibits the landlord 
from taking a higher rate of interest than that .provided 
by S. 61. All this is no doubt quite true. But these sections 
only apply if a suit is brought directly on the liability of the 
ryot to pay rent. But in this case by a fresh contract between 
the Zemindar and the ryots the actual character of the liability 
has been changed into a loan. It has ceased to be rent and has 
become merely a loan; and when so converted, the sections 
relating to interest do not apply nor does the section 
which prohibits the landlord from suing in a Civil Court. 


The result is that the interest cannot be regarded as 
agricultural income. Our answer to the question referred 
must be in the negative. Costs Rs. 250 to the Commissioner. 

The Chicf Justice —I agree. 

Corntsh, J.—I agree. 


ba ee Reference answered in the negative. 


[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. | 
PRESENT:--Sik Horace OWEN Compton BEASLEY, Kt. 


Chief Justice, Mr. Justice RAMESAM AND MR. JUSTICE 
CORNISH. 


Petthouers 
(Referring Oficer) 


The Commissioner of Incomie-tax, Madras 


T + 


V. S. K. S Somasundaram Chettiar, Madura .. Respondent 


(Assessee). 


Income-tax Act (XI of 1922), Ss. 3 and 4 (2)—Jomt Hindu family 
doing bustness—Place of residence more than one, whether there can be. 


The question as to what ıs the residence of a joint family cannot 
depend upon the nature of income it gets. It cannot be that the test of 
residence should be one thing if it is a trading famuly and the test of 
residence some other thing if it gets income from securities, property or 
other sources. Inthe case of a Hindu joint family, the family should be 
said to reside in all those places where members of the family live. 


*O. P. No. 13 of 1931. 6th January, 1932. 
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The test in Conmussioner of Inconve-tax, Madras v. T. 5. Firm cannot 
apply to what are generally described in decisions as Hindu Law partner- 
ships, i ¢., partnerships which are the creatures of Hindu Law and 
not of the Law of Contracts, 


Where, therefore, a Hindu jomt family consisting of a father and 
manager and his son had been assessed under S. 3 of the Income-tax Act and 
the permanent home of the family was in the Pudukottah State though the 
family, from the evidence of the Commissioner, was also resident in British 
India and the family carried on business at various places in British India 
as well as beyond the seas and the Income-tax Officer sought to assess the 
joint family in respect of the foreign remittances on the ground that the 
family was rcaident in British India, 

Fleld, that the joint Hindu family could be said for purposea of 
income-tax to be resident in British India and hence liable to assessment of 
income-tax for profits so remitted to British India from outside under 
S. 4 (2) of the Act 


Case stated by the Commissioner of Income-tax, Madras, for 
the decision of the Honourable the Judges of the High Court under 
S. 66 (2) of the Income-tax Act (XI of 1922) (hereinafter 
referred to as the Act). 


2. The petitioner V. S. K. S. Somasundaram Chettiar is the 
manager of the Hindu undivided family consisting of himself and 
his son. The Hindu undivided family has its permanent home at 
Lakshmipuram in the Pudukottah State where it has a money- 
lending business. It carries on piece-goods businesses both at 
Madura and at Madras in British India and a money-lending busi- 
ness at Taiping in the Federated Malay States. Besides these, the 
family is a partner in two concerns, one, a money-lending business at 
Klang in the Federated Malay States and the other, a piece-goods 
business at Kumbakonam, in British India. In the course of the 


money-lending business at Lakshmipuram loans are advanced to ' 


customers in Colombo. The family owns three residential houses 
at Madura, one of which is used as the business premises, the other 
two being let to tenants. 


3. The Manager resides for the greater part of the year 
at Lakshmipuram in the Pudukottah State, his native place. The 
businesses at Madura and Madras are conducted by agents appoint- 
ed by him. These agents are not empowered to act on his behalf. 
The Manager visits these places periodically for the purpose of 
supervising the businesses. During such visits he stays at 
Madura for varying periods as will be seen from the sworn state- 
ment given by the petitioner, a translation of which is filed, marked 
Ex. A. Whenever the Manager comes to Madura he resides in the 
business premises which are provided with a kitchen and other con- 
veniences of a residential house. A cook is permanently employed 
in this place. The Manager’s son, who is the other member of the 
Hindu undivided family, is a student permanently residing in 
Madura. A translation of the sworn statement given by the peti- 


— 





1 (1927) 1. 1. R. 50 Mad 847: 53 AL L. J. 249 (F. B). 
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tioner’s Madura agent relating to these facts is filed, marked 
Ex. B. 


4. The Manager is assessed as representing the Hindu un- 
divided family on the income that the Hindu undivided family 
derives in British India from property, from the businesses carried 
on whether by itself or in partnership with others in British India, 
and on such of its profits in the firm at Klang and the business at 
Taiping as are remitted to it in British India. The last occasion 
before the assessment now in question when the Hindu undivided 
family was assessed on such remittance was in the year 1925-26. 


5. During the year of account, 1928-29, the petitioner received 
in British India on various dates sums of money aggregating 
Rs. 40,000 from the foreign businesses at Taiping, Klang and from 
the customers in Colombo. These sums were received in the 
shape of hundials drawn payable to the petitioner at Madras. The 
Income-tax Officer, Madura (South), who is the assessing Officer 
in this case, proposed to include this sum in the assessment of the 
petitioner for the year 1929-30 under section 4 (2) of the Act 
as a remittance of profits that had accrued and arisen outside 
British India to the petitioner, a resident in British India and had 
been received in or brought into British India. The petitioner 
objected to the proposal and contended inter alta that the Hindu 
undivided family was not a person resident within British India 
to render it liable on the foreign remittances received in British 
India under S. + (2) of the Act and that therefore this sum, vis., 
Rs. 40,000, should be eliminated from the assessment. The Income- 
tax Officer overruled this objection and held on the evidence be- 
fore him that although the petitioner had his permanent home at 
Lakshmipuram in the Pudukottah State he was also a resident of 
British India, and as the petitioner neither contended that the 
remittances in question were remittances of capital nor denied the 
existence of sufficient profits to cover the remittances, the Income- 
tax Officer presumed that they were made out of the petitioner’s 
foreign profits and accordingly included them in the assessment. 
An extract of the Income-tax Officer’s order is filed, marked Ex. C. 


6. On appeal the Assistant Commissioner confirmed the 
Income-tax Officer’s findings for the reasons set out in his order, 
a copy of which is filed, marked Ex. D. 


7. The petitioner now requires me to refer to the High Court 
the following questions of law arising out of the order of the 
Assistant Commissioner which I refer accordingly :— 


1. “ Whether the decision in Contmtssioner of Income-iar, Madras v. 
T. S. Firm?! <8 regards residence is applicable only to casea of partnership 
and not to cases of joint undivided Hindu family business and whether 
that decision does uot apply to the facts of the piesent case.’ 


1. (1927) I. L, R. 59 M 847: 53 M. L. J. 249 (F B). 


LXII] THE MADRAS LAW JOURNAL REPORTS. 29 


2, “ Whether there is legal evidence in support of the finding of the 
Income-tax Officer that the joint family firm has its residence in Madura 
within British India.” 

8, A Hindu undivided family consisting of father and son 1s 
here found to be carrying on business at various places. The actual 
conduct of the business is in the hands of the father, the son being 
a student. The family unquestionably maintains and uses a resi- 
dence at Lakshmipuram in Pudukottah State, but this is not conclu- 
sive of the question raised. Viscount Summer, in the recent case 
of Commissioner of Inland Revenue v. Lysaght! said that “in ordi- 
nary speech one residence at a time is the underlying assumption,” 
but that “for income-tax purposes such meanings are misleading. 
Residence here may be multiple and manifold. A man is taxed 
where he resides. I might almost say he resides wherever he can 
be taxed.” 


9. The question is, therefore, whether the family can be said 
to reside in British India as well as in Pudukottah State. 


10. In the T. S. Firm case? their Lordships held that the 
physical residence of the partners of a firm was no guide to the 
residence of the firm. It was pointed out that “residence,” as 
applied to a company or a firm, was an artificial and metaphorical 
expression, that “a company cannot eat and sleep though it can 
keep house and do business,” and that accordingly the residence 
of a company or firm must be at the place or places where its 
central management and control are exercised. In other words, 
a company or firm has no existence apart from its business, and 
it must therefore be held to reside at the place from which it 
directs the business. The petitioner desires a similar line of reason- 
ing to be applied to the facts of this case. 

il. In my opinion this would be meorrect. The Hindu un- 
divided family is not an organisation existing solely for the pur- 


pose of conducting a business. It may not carry on business at ` 


all, and in any case its functions and activities and relations are 
not confined to the business. It would not be true to say of it 
that it cannot eat or sleep. It has a residence or residences in the 
ordinary literal sense of the word, just as an individual may, and 
there is no need to determine its residence by discovering where its 
business is carried on. 

12. The question, however, remains whether this family in 
the ordinary and literal sense to which I have referred resides in 
British India. That question is one of fact, at any rate it was 
held so to be by a majority of the House of Lords in Comnissioners 
of Inland Revenuc v. Lysaght? referred to above. The opinion, for 
instance, of Lord Warrington of Clyffe is as follows:—"I have 
reluctantly come to the conclusion that it is now settled by authority 


1. (1928) A. C. 234 at 245. 
2. (1927) L L. R. 50 M. 847 : 21. T. C 320 :53 M. L, J. 249 (F.B.). 
R—4 
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that the question of residence or ordinary residence is one of degree, 
that there is no technical or special meaning attached to either 
expression for the purposes of the Income-tax Act, and accordingly 
a decision of the Commissioners on the question is a finding of 
fact and cannot be reviewed unless it is made out to be based on 
some error in law, including the absence of evidence on which such 
a decision could properly be founded.” 

13. in my opinion, therefore, the only matter which can 
profitably be considered here is whether there was evidence upon 
which the decision of the Income-tax authorities could be supported. 
That there was such evidence is hardly open to question. I am 
therefore of opinion that the second question referred to the Court 
should be answered in the affirmative. 

T. Krishnaswanit Atyangar and S. K Narasimhachariar 
for Assessee. 

M. Patanjali Sastri for Commissioner of Income-tax. 

The judgment of the Court was delivered by 

Ramesam, J.—The facts out of which this reference arises 
may be shortly stated as follows:—A Hindu joint family 
consisting of the father and manager V. S. K. S. Soma- 
sundaram Chetty and his son has been assessed under section 3 
of the Act. The permanent home of the family is Lakshmi- 
puram in the Pudukottah State where it has a money-lending 
business. It also carries on piccegoods businesses at Madras 
and Madura in British India and a money-lending business at 
Taiping in the Federated Malay States. It is also a partner in 
a money-lending business at Klang in the Federated Malay 
States and in a piecegoods business at Kumbakonam; and 
apparently it has some money-lending business in Colombo. In 





the year of account 1928-29 it has been found that the assessees 


received in British India on various dates sums of money 
aggregating to Rs. 40,000 from the foreign businesses at 
Taiping, Klang and from the customers in Colombo. The 
Income-tax Officer sought to assess the joint family in respect 
of the foreign remittances on the ground that it was resident in 
British India. It was contended for the assessees that the 
family was not resident in British India; and the Commissioner 
ot Income-tax has referred the following questions to us, 
viz. : 

(1) “Whether the decision in Centmussioner of Income-taxr v. T. S. 
Firm? as regards residence is applicable only to cases of partnership and 


not to cases of joint undivided Hindu family business and whether that 
decision does not apply to the facts of the present case.” 


1, (1927) LL. R 50 M. 8473 53 M. L. J. 249 (F. B). 


— 
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regarding the admission or rejection of the appeal without any help from 
outside, that is, without hearing the respondent. It shall peruse the applica- 
tion and the judgment and the decree appealed therefrom and then decide 
the question. Of course the Court as a matter of indulgence may, if the 
respondent is present, allow him to help it in making up its mind, but the 
respondent cannot at this stage insist that he should be heard. If the 
Legislature thought that the respondent ahould be heard, it might well have 
embodied a provision to that effect in this proviso. . 


i Tuak Mahto v. Akü Kishore, A. I. R. 1931 Pat. 183 (F. B.), dissented 
rom, 


Krishnaswami Panikondar v. Ramaswami Chettiar, (1917) L. R. 45 LA. 
25: I. L. R 41 Mad. 412: 34 M. L. J. 63 (P. C.), referred to. o  # 


Parasuramudu v. Ramanna, (1925) 49 M. L. J. 353 and In re Chen- 
Hammu, (1929) I. L. R. 53 Mad. 245: 58 M. L. J. 195, followed. 


Application under Order 44, Rules 1 and 2 of Act V 
of 1908 to be allowed to appeal in forma pauperis against the 
decree of the Court of the Subordinate Judge of Devakottah 
in O. S. No. 98 of 1928. 


a T. L. Venkatarama Atyar for petitioners.’ 


M. Patanjali Sastri and T. K. Sundararajan for res- 
pondents. 


The Court made the following 


ORDER: Ramesam, J.—This is an application for leave to 
appeal in forma pauperis against the decree of the Sub-Court 
of Devakottah in an original suit. This petition originally 
came on before our brother Jackson, J., who called for a 
report from the Sub-Court on the pauperism of the appellants 
who are defendants in the original suit. The report was in 
_ their favour. The matter next came on before our brother 
Wallace, J., when it was claimed by the learned advocate for 
the respondent that he should be first heard before the petition 
is disposed of. Having regard to the practice of this Court not 
to hear the respondent at this stage, the learned Judge referred 
the matter for disposal before a Bench of two Judges. This is 
how it comes on before us. 

Undoubtedly the practice of this Court has been for at 
least the last 32 years, during which period I have been in 
touch with it, not to hear the- respondent on the question 
whether the decree of the Court below is “contrary io law or 
to some usage having the force of law, or is otherwise erro- 
neous or unjust,” as provided for in the proviso to Order 44, 
Rule 1. I do not mean to say that a practice ought to 
be adhered to merely because it is of long standing, even 
though we now find it to be erroneous; but I think it may be 


Ramesam, Ja 
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said that a long-standing practice is prima facie proof that it is 
really correct; for otherwise some learned advocate of this 
Court would have objected to it and would have claimed to be 
heard. Anyhow, we have now to consider the question on the 
merits. 


The learned advocate for the respondent relied upon two 
decisions, Tilak v. Akill and Basant Kuar v. Chandu Lals. In 
the first of these decisions a Full Bench of the Patna High 
Court dissented from an earlier decision of Dawson Miller, 
C.-J., and another learned Judge and disapproving the practice 
of that Court came to the conclusion that the respondent was 
entitled to be heard as of right before leave was granted. In 
the second case the Lahore High Court had previously come to 
the same conclusion at a time when the Patna High Court 
followed the opposite practice. In what follows, the arguments 
in these two decisions will be noticed among others. In the frst 
place it must be observed that Order 44, Rule 2 provides 
for an inquiry into the pauperism of the applicant and also 
provides that if the applicant was allowed to sue or appeal as a 
pauper, such further inquiry is unnecessary. Accordingly the 
practice of this Court has been to give notice to the respondent 
in cases where the appellant had not already been found to be a 
pauper so as to give him an opportunity to show that the appli- 
cant is not a pauper. Order 44 does not provide for a 
notice to be given to the respondent in all cases. The proviso 
to Rule 1 says, 


“The Court shall reject the application unless, upon a perusal thereof 
and of the judgment and decree appealed from, it sees reason to think.... 


On the face of it this suggests that the Court should come 
to its conclusion about the erroneous nature of the Lower 
Court’s decree on a perusal of the application and the judgment 
and decree appealed against. At this stage even the rest of the 
record ought not to be seen. Vide Veerappa Chetty v. Ma 
Tin.s If it was intended by the Legislature that the Court 
should issue a notice to the respondent before granting leave, 
this proviso would have expressly referred to it. It would have 
run: 

“Upon a perusal thereof and of the judgment and decree appealed 
from, and upon hearing the respondent after notice, etc. fe 


1, A. I.R. 1931 Pat. 183 (F. B.) 3. A. LR, 1925 Rang. 250. 
2. A. I. R. 1929 Lah 514. 
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or some words to that effect. Prima factie, therefore, a notice 
to the respondent is not contemplated by the rule, and it cannot 
be said that at least in those cases where notice has gone in 
respect of the pauperism the respondent has a claim to be heard 
This will introduce an anomaly that in one set of cases the 
respondent has got a right to be heard before leave is granted 
and in another set ne has no such right, the difference merely 
arising out of the fact that the applicant has or has not been 
previously found to be a pauper. To avoid this anomaly the 
learned advocate for the respondent contends that the respond- 
ent is entitled to be heard in all cases, and in support of this 
proposition he relies on Form No. 11 in Appendix G to the 
Civil Procedure Code. In the Form the notice is thus described : 


“ Notice is hereby given to you that if you desire to show cause why the 
applicant should not be allowed to appeal as a pauper,” etc 


It seems to me that the Form appended to the Code should 
not be allowed to extend the meaning of the sections and the 
rules in the Code. The Form has to be construed with reference 
to Order 44, Rule 1 and not that Order 44, Rule 1 should 
e construed with reference to the Form. In my opinion, 
to cases where notice is given with 
and the respondent is given an 
ice is given only with reference 
only gives an opportunity to the 
applicant is nota pauper. It has 
rence to the question mentioned in the 












ed advocate next argued that in the first part of 
rovisions applicable to suits by paupers are extended 
eals “in so far as those provisions are applicable; and 
at Order 33 which is applicable to pauper suits shows that 
a pauper application should be rejected if the allegation in the 
plaint do not show a cause ol action. Rule 7, cl. (2) which 
refers us to Rule 5 shows that if the plaintiff’s allegations do 
not show acause of action, the pauper application should be 
rejected. But reading Rules 7 and 5, it is clear that the 
provisions of these rules are not directly applicable to pauper 
appeals. ` They are applicable only if the language of these 
rules can be altered. In my opinion, these rules are not 
applicable to appeals and because these rules are not applicable 
and the Appellate Court cannot address itself to the question 
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chalam 

Chettiar. 


Ramesam, J. 


Soma- 
sundaram 
Chettiar 
v. 
Aruna- 
chalam 


32 THE MADRAS LAW JOURNAL REPORTS. [voL. 


whether the plaini shows a cause of action, the Legislature 
proceeded to enact a provision analogous in the proviso, viz., 
that the Appellate Court should address itself to the question 
whether the Lower Court’s decision is erroneous or unjust. 
The insertion of the proviso is practically an additional argu- 
ment that Rules 5 and 7 are inapplicable to appeals. The 
applicability of Rules 5 and 7 is onc of the main grounds for 
the conclusion of the Patna High Court. But for the reasons 
mentioned above, I am unable to agree with the dccision of 
that Court. 


It is true that both in the case of pauper suits and pauper 
appeals the Legislature thought it necessary to impose some 
limitation on the right of suit or appeal in forma pauperis for 
the protection of the litigant opposed to the pauper from 
frivolous suits or appeals. Such protection in the case of suits 
appears in Order 33, Rule 5. This rule not being appli- 
cable to appeals, analogous protection in the case of appeals is 
mentioned in the proviso. Once the proviso is there, I do not 
think we can fall back upon Order 33, Rules 5 and 7. 
The proviso being complete by itself, we cannot import intoj 
the idea that apart from the rule i 
of general principle, entitled to no 
is true that an order passed wit 
ought not to be binding upon hi 
once having been given the order 
that the judgment appealed against is er 
law; and at the actual hearing of the app 
would have an opportunity of showing that the 
against is in accordance with law and is not 
unjust. So that, I do not agree with the Lahore Hi 
in thinking that if leave is granted it amounts to an or 
binding on the respondent without his having been heard. Mr. 
Patanjali Sastri relied on the analogy of a decision in 
Krishnaswami Pantkondar v. Ramaswami Chettiar! where the 
Privy Council observed that before excusing the delay in the 
filing of appeals, notice should always go to the respondent in 
the fest instance. That relates to an entirely different matter 
and I do not see any analogy between the two proceedings. 
At the end of the period prescribed for filing an appeal the 














1. (1917) L. R. 45 I. A, 25: L L. R 41 M. 412: 4 M. L. J. 63 (P. C). 
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respondent gets a vested right in the judgment and ‘that: 


right ought not to be lightly disturbed and therefore notice 
ought to go to him before the delay is excused. But apart 
from that consideration the real ground for the observation 
of the Privy Council was that there should be no uncertainty 
about the question of the delay in filing the appeal until 
the final hearing of the appeal and until heavy cosi are 
incurred. 


I do not mean to say that if the Court is adiad to ħear 


the respondent before making the order it may not hear. I do 
not suggest that there is anything illegal if the Court hears the 
respondent. All that I intend to lay down is that the respondent 
is not entitled to be heard as a matter of right and the Court is 
not bound to hear him. In my opinion the present practice i8 
salutary and the opposite practice will either lead to double ex- 


penditure of time or to injustice. Above all, this conclusion of 


mine is supported not only by the plain language of the proviso 
which uses the word “perusal” but also two decisions of our 
Court. Vide Parasuraniudu v. Ramanna! and In re 


ed. I accordingly give leave. 


entirely agree. The questio 
practice of this Court not 
leave is granted to the appellant 
orma pauperts is in consonance with 
Code of Civil Procedure relating to om 
respondent has come before us in response 
ued to him in connection with the inquiry into tl 
m of the appellant. He now contends that at 

e he is entitled as of right to be leard on the questio. 


nnamma*. In this particular case we think leave to mi ear Akori 


reference tO 


opportunits 

to paupe riS =n 
responden t 
nothing tœ 
proviso. 





whether the decree of the Lower Court is contrary to law or to ` 


some usage having the force of law or is otherwise erroneous 
or unjust. 


The answer to the point raised by the respondent is, in my 
opinion, to be found in the proviso to Rule 1 of Order 44 
which relates to the procedure on the application made by a 
pauper for the admission of his appeal. The proviso runs 
SSE Ee ee ae ge oe ee A A 

1. (1925) 49 M. L. J. 353. 
2 (1929) LL. R. 53 Mad. 245: 58 M. L, J. 195. 
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thus: a = 


““ Provided that the Court shall reject the application unless, upon _a. 

thereof and of the judgment and decree appealed from, it sees reason 

to think that the decree is contrary to law or to some usage having the TOn 
of law, or is otherwise erroneous or unjust.” 


Prima facie there is nothing in this proviso to show that 
the respondent should be heard before the admission of the 
appeal filed by a pauper. It states that the Court shall peruse 
the application, and the judgment and the decree appealed 
therefrom and shall reject the application unless it sees reason 
to think that the “decree is contrary to law . . . unjust”. 
It is clear from this that the Code enjoins upon the Court. 
to make up its mind by itself regarding the admission or rejec- 


- tion of the appeal without any help from outside, #.e., without 


hearing the respondent. It shall peruse the application and the 
judgment and the decree appealed therefrom and then decide 
the question. Of course the Court as a matter of indulgence 
may, if the respondent is present, allow him to help it in 
making up its mind, but I do not think the respondent can at 
this stage insist that he should be heard. If the Legislature 
thought that the respondent should be heard it might well hav 
embodied a provisión to that ettect ) 












_ Two main grounds are urged 
of his contention that he hag a rig 
i¢pranted tn the appellant > First, h 
Appendix.G to the Code of Civil Proc 
the notice of appeal im forma pauperis 
Rules l-and 2. The notice is in these terms: 

“Notice is hereby given to you that if you desire to show 
applicant should not be allowed to appeal as a pauper an” “Oppo 
given to you of doing go on the aforementioned date.” 

- In my opinion this Form should not be interpreted in a way 
which will modify the provision of the Code already referred 
to which-is very explicit. As pointed out by my learned brother 
this Form refers to cases where notice is given to the respond- 
ent with respect to the inquiry relating to the pauperism of 
the appellant and in such cases the respondent. may argue that: 
the applicant is not a pauper. It should be remembered that the 
respondent has no right to receive notice in all cases. I do not 
think that because notice is issued to the respondent in connec- 
tion with the inquiry into the pauperism of the appellant, he 


has a right to take advantage of this opportunity to argue that 


.LXID] THE MADRAS LAW JOURNAL REPORTS. 35 


the appeal should not be admitted. If this privilege is accorded 
to him then the scope of the proviso to Rule 1 of Order 44 is 
considerably extended. 


The next argument of the respondent has reference to 
Rule 1 of Order 44. This rule states that pauper appeals 
are 


set . subject, in all matters, including the presentation of such 
application, to the provisions relating to suits by paupers, in so far as those 
provisions are applicable, ” 

= Order 33 contains the provisions relating to sits by 
paupers. Rule 5 of this Order specifies the various grounds on 
which a Court shall reject an application to sue as a pauper one 
of which is where the allegations in the suit do not show a 
cause of action. If the petition is not rejected then the Court 
shall fix a day of which notice will be given to the Government 
Pleader and the opposite party for receiving evidence as to the 
pauperism of the applicant (see Rule 6). On the day so fixed, 
after taking the evidence produced before it, sub-rule (2) of 
Rule 7 says that 
“the: Court shall also hear any argument which the parties may’ desire 
to offer on the question whether, on the face of the application and of the 
evidence (if any) taken by the Court as herein provided, the applicant is or 
is not subject to any of the prohibitions specified in Rule 5”, 

Under these provisions it is clear that when the pauperism 
of the applicant is enquired into the respondent has a right to 
be heard on the question whether the applicant is or is not sub- 
ject to any of the prohibitions contained in Rule 5. It has 
been held by the Patna High Court that by force of Order 44, 
Rule 1, Rules 5 and 7 of Order 33 are applicable to 
pauper appeals, and as under these rules the respondent is as a 
matter of right entitled to be heard, so he has a right to be 
heard when leave to appeal tn forma pauperis is granted to the 
appellant. This decision is strongly relied on by the respondent 
in support of his contention. It seems to me that having regard 
to the language of Rules 5 and 7 the provisions of those rules 
cannot be applied to pauper appeals. Further, special provision 
with regard to the procedure to be adopted for the admission of 
pauper appeals is enacted in the proviso to Rule 1 of 
Order 44. This shows clearly that the Legislature never 
intended that Rules 5- and 7 of Order 33 should be applied 
to pauper appeals. A procedure for the admission of the 
pauper appeals complete in itself having been provided for in 
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the proviso to Rule 1, there is no need to refer to other 
provisions of the Code to supplement that procedure. For 
these reasons I am, with great respect, not inclined to accept 
the reasoning in Tilak v. Aktl1 The fact that the appellant is 
allowed to appeal in forma pauperis does not mean that the 
respondent is precluded from arguing at a later stage that there 
is no substance in the appeal and that it should be dismissed. 


Lastly, it was urged having regard to the decision of the 
Privy Council in Krishnaswamt Panikondar v. Ramastvami 
Chettiar’ that as in the case of the successful party in a time- 
barred appeal who has obtained the “valuable right” of a final 
decree in his favour by mere effluxion of time, the respondent 
here has also acquired “the valuable right” of a final decree in 
his favour on account of the “pauperism” of the appellant, 
and that therefore as in the other case the respondent in this 
case also should be heard at the time when the appeal is 


admitted. It is clear to my mind that the two cases are not at 


all similar and that the observations of the Privy Council in 
Krishnaswamt Panikondar v. Ramaswami Chettiar? have no 
bearing on the question before us which in my opinion should 
be decided with reference to the special rules provided for the 
purpose in the Code itself. _ 


The view that I have taken of the proviso to Rule 1 of 
Order 44 is supported by two decisions of this Court. In 
Parasuramudu v. Ramanna’ Srinivasa Aiyangar, J., expressed 
the opinion that he was not satisfied that “he (the respondent) 
has got any locus standi to appear at this stage and require to 


be heard. . . .” InIn re Chennainma‘ it was held that 


“ Order 44, Rule 1 of the Civil Procedure Code does not contemplate 
that, before granting leave to appeal in forma pauperis, the Court should 
arrive at a definite and final conclusion that the decree complained against is 
contrary to law or otherwise erroneous or unjust; it is enough if the 
applicant shows that he has prima facie a good case, and if he does so, leave 
to appeal should be granted.” (See the head-note.) 


This decision shows by implication that the respondent has 
not under Order 44, Rule 1 a right to be heard, for, if he has 
such a right the Court would be in a position to arrive at a 


Á 





1. A. I. R. 1931 Pat. 183 ¢F. B.). 
2. (1917) L. R. 45 I. A. 25: I. L. R. 41 M. 412: 34 M. L. J. 63 (P. C). 
l 3. (1925) 49 M. L. J. 353. 
4. (1929) I.L. R, 53 Mad. 245: 58 M. L. J. 195. 
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definite and final conclusion on the question whether the decree 
complained, against is contrary to law or to some usage having 
the force of law or is otherwise erroneous or unjust, which 
according to this decision is not contemplated by the rule. 

For the above reasons I would overrule the respondent’s 
arguments that he has a right to be heard at this stage. 

I agree with my learned brother that in this case leave to 
appeal as a pauper should be granted. 


K. C. Leave granted. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE RAMESAM AND MR. JUSTICE 
CORNISH. 


P. V. S. Krishnamurthi Pillai and another 


by guardian Kokilambal Ammal Appellanis+» 
(Plaintiffs) 

v. 
P. V. S. Sundaramurthi Pillai and others Respondents 
(Defendants). 


Presidency Towns Insolvency Act (III of 1909), Ss. 7, 18 and 36— 
Insolvency of Hindu father—Question as to binding nature of debts— 
Decision by Insolvency Couri—Perimssibility—Sows non-appearance— 
Power of Court to summon—Partitton sust—Insolvent impleaded as party 
defendant— Jurisdiction of Court’ to stop sutt—Ilindu father whether 
justified in bringing a suit against son for money claim on the ground of 
his right to sell son's share—Power of attorney—Whether revocable by 
insolvency of donor, 


Wide as the provisions of S. 7 of the Presidency Towns Insolvency Act 
are, it does not follow that every possible dispute between the Official 
Assignee and the sons can be dealt with under S.7. So long as the son has 
not appeared before the Insolvency Court no question can arise between him 
and the Offcial Assignee and the question as to the binding nature of the 
father’s debts cannot be decided in insolvency behind the back of the son at 
the instance of the Official Assignee. The Insolvency Court has no jurisdic- 
tion under S. 36 to summon the son at the instance of the Official Assignee 
who wants to decide the binding nature of the debt between the father and 
son. Such question must be decided in ə partition suit to which the Official 
Assignee is a party. 


In re Balusami Aiyar, (1928) I. L. R. 51 Mad. 417: 55 M. L. J. 175 
(F. B.) and Ramachandra Atyar v. The Official Assignee of Madras, (1930) 
I. L. R 54 Mad. 739: 61 M. L. J. 66, considered. 


A partition suit which the sons of a Hindu father file to separate the 
property of the insolvent from the properties of the other sharers is not a 
suit involving a claim against the insolvent except in so far as it may involve 
a claim to account or claim for money decree against the insolvent. It will 
be extraordinary if the Insolvency Court in the exercise of powers vested 





*O. S. Appeals Nos. 3 and 30 of 1930, 21st September, 1913, 
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Ramesam, J. 


1930. 
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under S. 18 should stop partition suits in which the insolvent happens to be a 
party defendant 

Ihe Hindu father can never sue the son for a money decree simply 
because he has gota right to sell the son’s share. The effect of a Hindu 
joint family law is to give the father or creditor a right to sell the son’s share 
and no more. 


Observations of Curgenven, J., in Ramachandra Atyar v. The Oficis? 
Assignee of Madras, (1930) I. L. R. 54 Mad. 739: 61 Af. L. J. 66, dissented 
from, 


Where an unregistered power-of-attorney was executed by the debtor in 
favour of the creditor by which the creditor was authorised to collect rents 
from the tenants on the land and to let the premises to some other tenant or 
tenants in the event of a vacancy and by a letter of the same date the 
creditor was authorised to appropriate the rents so collected by him towards 
interests duc to him on the loan, and the debtor undertook not to cancel the 
power-of-attorney till the debt was dischaiged, 


Held, that as to rents which were to accrue in future, they were not 
properly in existence and it could not be said that the creditor had an interest 
in such property. This did not amount to a mortgage or a transfer of 
interest in rent so as to bind the Official Assignee. Hence the power-of- 
attorney could not be held irrevocable against the Official Assignee by 
the debtor’s subsequent bankruptcy. 

A power-of-attorney must, asa general rule, be treated as revoked by 
the insolvency of the donor of the power as against the trustee under 
subsequent bankruptcy. 

See Williams on Bankruptcy, 13th Ed., p. 331. 


On appeal from the judgment and decree of the Honour- 
able Mr. Justice Kumaraswami Sastri, dated 22nd January, 
1929, and made in C. S. No. 83 of 1927 in the exercise of the 
Ordinary Original Civil Jurisdiction of the High Court. 

A. Parameswaran and K. Gopalaswams for appellants 
in O. S. A. No. 3 of 1930. ~ 

O. T. G. Nambiar instructed by Messrs. King and 
Pariridge, C. Srinivasachari, R. Swaminatha Atyar, V. Viswa- 
natha Sastri, A. Ramachandra Aiyar for Abdur Rahim and 
Devarajan for respondents in O. S. A. No. 3 of 1930. 

V. Visvanatha Sastri for appellant in O. S. A. No. 30 of 


A. Ramachandra Atyar and A. Paramasivan for respond- 
ents in O. S. A. No. 30 of 1930. 
The Court delivered the following 


JUDGMENTS: Ramesam, J.—The facts out of which these 
appeals arise are briefly these: One P. Venkatachalam was a 
well-known condiment and ice manufacturer of Madras. He 
acquired considerable property and died. One of his sons 
Subbaraya Pillai predeceased him leaving a son Sundaramurthi. 
Another son of P. Venkatachalam, namely, Subramania Pillai, 
was appointed executor of his last will and testament. Another 
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Rs. 35,000 and Rs. 12,800 required for the above “two 
transactions. He therefore approached Mr. Doraiswami Aiyar 
for a loan to enable him to complete these two transactions. 


He had also borrowed from Mr. Doraiswami Aiyar other sums ` 


of money amounting to nearly Rs. 12,000 for his business 
which was described to be some dealings in fibre through a 
company in Salem known as Rockforts & Co. When the 1st 
defendant borrowed these various sums of money amounting to 
Rs. 12,000 he sub-mortgaged in favour of Mr. S. Doraiswami 
Aiyar an equitable mortgage which he held from Mr. L. A. 
Govindaraghava Aiyar’ of a house named “Palm Grove” in 
Mylapore. On the 3lst August an account was made of the 
total amount due from the Ist defendant to Mr. S. Doraiswami 
Aiyar and it was found to be Rs. 62,212-12-4—Mr. 
Doraiswami Aiyar having undertaken the liability to pay the 
amounts of Rs. 35,000 and Rs. 12,800 for the sales. At about 
this time the Ist defendant approached Mr. D. K. Asher, 
Secretary and Trustee of the 4th defendant, who is 
described as Sri Madan Mohanji Temple. He represented to 
Mr. Asher that money was required for the urpose , of 
completing the purchase of the two houses PONE anath 

and for lamily business. Ou the reépreésentatlou u the ist 
defendant Mr. -Asher on behalf of the temple advanced a sum 
of Rs. 25,000 on the 11th August, 1923, under Exhibit II. Asa 
matter of fact this sum of Rs. 25,000 raised by the Ist 
defendant was not utilised by the 1st defendant for the purpose 
of discharging the debt incurred in connection with the sales 
but for some other business of his own. We have already seen 
that ultimately Mr. Doraiswami Aiyar took on himself the task 
of paying Rs. 12,800 and Rs. 35,000 payable under the sales, 
but up to the 11th August (the date of Exhibit II) the transac- 
tion had not yet been settled. On the representation of the Ist 
defendant Mr. Asher lent the money. On these facts the 
learned Judge found that there was an antecedent debt and the 
mortgage was made by the Ist defendant representing that 
money was required for the purpose of paying off debts and 
therefore it was binding on the plaintiffs. We agree with the 
finding. The fact that the lst defendant did not actually utilise 
this amount for the purpose of the sales but for some purpose 
of his own does not matter. The result is that O. S. Appeal 
No. 3 must be dismissed with costs. Respondents Nos. 2, 3 


R—6 
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Krishna- ande4, 5 and 7 will each get one set (in all four 
proportionate to the value of their claims. The appellan 


Pillai 
v. not press the binding nature of the debts oi the 
ea respondents in this appeal. 
Pillai. 
—— There is a memorandum of objections filed by the 
Ramesam,J. defendant Rangayya in this appeal. It will be conve 


to take up the memorandum of objections with his own A: 
No. 30 of 1930 as the points covered by both are practical] 
same. 


Coming to O. S. Appeal No. 30 of 1930, the facts rel 
to this appeal are these: The appellant is a money-lende 
Madras. He is also a joint trustee of some temple. 
the 5th November, 1926, the lst defendant borrowed a 
of Rs. 4,000 and executed a promissory note for the am 
Exhibit XVII. On the same day he executed a powe 
attorney and an agreement cnabling the creditor to collec 
rents of the two houses Nos. 76 and 77, Poonamallee 
Road and to let them out to others, if necessary, if the 
am we - om wa tepants—Vacated the. premises....This is Exhibit XXVIII. 

the same'day he wrote letters to the tenants asking them tc 
rents to Kangayya. The tenants replied agreeing to d 
Sundaramurthi also wrote another letter to Rang 
undertaking not to cancel the power-of-attorney and not tc 
with the properties until the debt 1s discharged. 

Exhibit XXIX to which these are enclosures. On 9th M 
1927, the 1st defendant executed in tavour of Rangayya an 
promissory note for Rs. 2,000—Exhibit XXXIV. The 
one other document on the record which is found sti 
along with the power-of-attorney, Exhibit XXVIII, whict 
purports to bear the date 5th November, 1926. It purport 
be an agreement to execute a mortgage within three montl 
the two houses Nos. 76 and 77 in respect of whick 
power-of-attorney was executed. On the basis of this a 
ment Rangayya filed a suit C. S. No. 40 of 1929 fo 
specific performance of the agreement by execution 

mortgage deed. This suit came on before Waller, J., 
found that the agreement was ante-dated and that it was : 
executed on 9th March, 1927 and therefore dismissed the 
O. S. A. No. 30 is against this decree. The grounds rais 
this appeal were also raised by Rangayya in the memora 
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of objections he filed in O. S. A. No. 3 of 1930. It will, 
therefore, be convenient to dispose of these together. 

In the partition suit the Official Assignee remained 
ex parte. He did not file a written statement, nor did he raise 
any ground on the question of the genuineness of the loan of 
Rs. 4,000 and Rs. 2,000. The learned Judge Kumaraswami 
Sastri, J., observed in his judgment: 


“The amount borrowed from the 6th defendant is Rs. 6,000. He is a 
professional money-lender and I think that 224 per cent. interest with an 
agreement to give security is exorbitant . . . It is argued for the 
Ist plaintiff that although Rs. 2,000 was lent before the insolvency, it was 
after the act of insolvency complained of in the adjudication petition and 
that this amount is not payable. That will be a matter for the Official 
Assignee to come hy a separate application, if he is so advised, in the 
insolvency proceedings. But so far as this suit is concerned I think 
Rs. 6,000 is due as there is no defence raised of want of consideration, and 
that the 6th defendant is entitled to that amonnt with interest at 12 per cent. 
per annm from the dates of the loan un to the date of payment.” 


He then observed that the Rs. 2,000 being lent after the 
filing of the partition suit. would not in any event be binding 
upon the Ist pliintiff. In spite of the above findings there are 
no obiections raised by the Official Assignee that the debts 
themselves are not due. We must therefore agree with the 
finding of the learned Judge that the amount of Rs. 6,000 was 
due to the 6th defendant. That being so, the question whether 
the amount was actually lent is res judicata between the 
parties in the later suit C. S. No. 40 of 1929 and it is not open 
to the defendant in the Inter suit to raise the question of consi- 
deration. On this ground we do not agree with the observations 
of Waller, J., in the second suit: 


“Tt is most improhable that any one would have lent him Rs...4,000 
merely on the agreement . . . . . Still Jess likely is it that the further 
Rs. 2,000 would hive heen lent four months later.” j 


I think it is not open to raise the question whether con- 
sideration has passed as it has been previously found in the 
first cuit and no objection was raised in O S. A. No. 3 by the 
Official Assignee. nor was any ground raised by the appellant- 
plaintiff in appeal against him. We must, therefore, assume 
that the Rs. 6,000 was lent by Rangayya to Sundaramurthi. 
Only so far as the second loan is concerned, Sundaramurthi is 
liable for the amount and not his son, as the loan was 
given after the suit for partition was filed. It has been 
repeatedly held by the Judicial Committee that the filing of 
a suit for partition effects a severance in status from the date 
of the filing of the plaint. This is subject only to the condi- 
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tion that the suit terminated in a decree andis not withdrawn. 
In the present case the suit for partition was filed on lith 
February and the loan of Rs. 2,000 was advanced on 9th March. 
and therefore it cannot bind the son: 


The next question we have to discuss in this appeal is 
whether the agreement on which the suit for specific perform- 
ance was based was ante-dated. Waller, J. in his judgment 
observes that the promissory note, the letter and the power-of- 


- attorney are signed with the same ink, but it is quite different 


from that used on 9th March. Though the agreement bears 
the date 5th November, the ink is the same as that of 9th 
March. Though no doubt such a thing is possible, still this 
is certainly rather a curious circumstance and taken with the 
other circumstances in the case supports the case for the 
respondents. It is significant that the agreement was not 
mentioned in any of the other documents executed on 5th 
November, 1926, namely, the promissory note, the power-of- 
attorney and the letter. We are, therefore, inclined to agree 
with Waller, J., that this agreement was really ante-dated. We 
are not, therefore, prepared to give a decree for specific 
performance on the basis of this letter which was actually 
executed on 9th March, that is, after Sundaramurthi became an 
insolvent. Though the actual adjudication was on 14th March, 
the adjudication dates back to the act of insolvency, namely, 
19th February. " 

Mr. Visvanatha Sastri, the learned advocate for the 
appellant, then contended in the alternative that even apart 
from the agreement he had already an equitable mortgage or at 
least an irrevocable power-of-attorney creating an interest and 
that these are enough to be binding on the Official Assignee 
and that also on the ground of part performance he is entitled 
to stand in the position of a mortgagee. The power-of- 
attorney creates an interest only in the rents and not in the 
property. The learned advocate relied on Bowstead on 
Agency, Art. 138. According to this Article where the 


‘authority of an agent is given by deed for the purpose of 


protecting or securing any interest of the agent it is irrevoca- 
ble during the subsistence of such interest. As already 
observed the only interest created is in the rents. There is no ` 
interest in the immovable property. So far as rents had 
already accrued, one may say that the creditor Rangayya 
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acquired an interest in them and until that interest is realised, 
the agency is irrevocable. But as to rents which are to accrue 
in future, they are not property in existence and it cannot be 
said that the creditor has an interest in such property. The 
utmost is there is only an agreement which enables him 
to collect rents of the property after they accrue. This does 
not amount to a mortgage or transfer of the interest in rent so 
as to bind the Official Assignee. In the partition suit 
Mr. A. K. Ramachandran was appointed receiver on 23rd 
March. Immediately after his appointment he gave notice to 
tenants demanding them to pay rent. Mr. Visvanatha Sastri 
replied on behalf of Rangayya by Ex. XXXII claiming some 
right over these rents and mentioning that he had also written 
to the Official Assignee. Mr. Ramachandran replied that 
he took charge of the property under orders of Court and 
suggested to him to apply to the Court—Ex XXXII-A. It was 
as a result of this correspondence that Rangayya was made a 
defendant in the partition suit. Practically he lost possession 
of the property. It is true that he was authorised to let 
the premises to other tenants if the original tenants vacated. 
But this is different from his being authorised to get into 
possession. Art. 138 of Bowstead on Agency declares that an 
authority expressed to be irrevocable in the article is not 
determined by the bankruptcy of the principal. But, as I have 
already observed, the power-of-attorney is effectual as convey- 
ing his interest only as to rents that have accrued; neither as 
to future rents nor as to the property can it prevent its vesting 
in the Official Assignee. The learned advocate also relied on 
Coote on Mortgages, page 61 and a number of English cases 
cited therein. It must be remembered that there is no law of 
registration in England and where possession is given for the 
purpose of securing a debt it will easily be construed as a 
mortgage—a process not permissible in India; and an equitable 
mortgage can be made here only by deposit of title-deeds. It 
ig admitted that the title-deeds of the two houses in the 
Poonamallee High Road were really with the 2nd defendant, 
the Royal Bank of Scotland, and were not deposited with 
Rangayya. In Spooner v. Sandilands! a warrant of attorney 
which was executed as collateral security authorised the 
creditor to take possession of the lands. In the present case 





1. (1842) 62 E, R, 939. 
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the power-of-attorney authorised Rangayya only to let the 
premises again to other tenants and not to take possession 
himself. In In re Davis & Co. Ex parte Rawlings? the 
property assigned consisted of a definite number of instalments 
in respect of a hire purchase agreement relating to property and 
it was held that the assignment was valid against the trustee in 
bankruptcy. But in the case before us the rents accruing due 
in future cannot be regarded as property in esse and therefore 
there can be no valid assignment of the rents so as to bind the 
Official Assignee. Rent does not accrue unless there is a 
tenant occupying the premises. As a matter of fact, one of 
the tenants vacated one of the houses almost immediately 
after the transaction and it remained vacant. No rent can 
accrue unless a new tenant occupies the house. Therefore the 
assignment of rent to accrue in -future cannot be regarded as 
assignment of property in esse and even then it does not avail 
to give a mortgage over the preperty. It is trie that contracts 
enforceable against an insolvent may he enforceable against the 
Official Assignee, thoueh even then there is a discretion in the 
Court—vide Nagarathna `v. Chidambaram. But in the 
present case we find that there was no agreement in November, 
1926. Mr. Visvanatha Sastri relied on Official Assignee v. 
Fakirjs Cowasji4, where it was held that though legal 
formalities had not been complied with equity treats the 
transaction as an agreement to make over the benefit of the 
mortgage which will be enforced. But in this case there is no 
agreement to mortgage, nor is there any equitable mortgage. 
That‘being so, there is nothing to enforce. The result is that 
O. S. A. No. 30 of 1930 in so far as it is against the decree 
refusing specific performance must be dismissed with costs of 
the 2nd respondent, the Official Assignee—Ist respondent (one 
set) in both Courts. Any other finding in the judgment as to 
consideration must be vacuted.* 


We now come to the memorandum of objections filed by 
the Official Assignee in O. S. A. No.3 of 1930; he complains 
against the direction in clause (6) of the decree (af page 72) 
that as regards debts which the Ist defendant has contracted, 
if the Ist plaintiff is proceeded against by the creditors, the 


~ 





2, (1888) 22 Q. B. 193. 3. A.I. R. 1928 Mad. 860. 
4. A, L R 930 Sind 77, 
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lst defendant is liable to make good to the Ist plaintiff the 
loss occasioned to him by such proceedings. I think this 
complaint is justified. All that has been laid down in 
the cases is that in a suit for partition provision must 
be made for the payment of father’s debts and the rest of the 
property must be divided—Venku Reddi v. Venku Reddi’. The 
decree in this case directs that, whenever creditors proceed 
against the plaintiff, in the first instance the plaintiff is 
entitled to contribution from the lst defendant. This kind 
of accounting between father and son in respect of pre-parti- 
tion debts cannot be allowed. In the present case all the 
properties are sold by the receiver and so far as the secured 
creditors are concerned most of their debts have been paid off. 
But it happens in many cases that some more amounts are due. 
The whole debt due to the 2nd defendant remains due and the 
amount realised is lying in Court. No part of this money 
ought to be paid to the 1st plaintiff until all the debts of the 
father are paid of and only in the balance so left the plaintiff 
should get a half share. In this case it seems to be practically 
admitted that the funds now lying in Court will not be enough 
to pay off all the debts binding on the son. Whether it is so 
or nol, in this case ou the report of the Official Referee a 
further direction will have to be given for paying off all the 
debts binding on the son and the balance will be divided. 
There ts no need for a direction of the kind meutioned in 
cl. (6) of the decree. Clause (16) of the decree directs that 
the Official Referee should take accounts and submit his report 
and proceedings to this Court. We are informed that on an 
ex ‘parte application made by the Otācial Assignee before 
Waller, J., without giving notice to the various creditors he 
passed an order staying further action on the part of the 
Official Referee and directed the amount lying in Court. to be 
paid into the hands of the Official Assignee. But on further 
application made by the creditors an order was obtained from 
another Bench consisting of Beasley, C. J., staying this portion 
of Waller, J.’s order and directing that the amount should 
remain in Court to the credit of the partition suit. We thus 
see a sort of conflict between the insolvency jurisdiction and 
the ordinary jurisdiction of this Court and it is desirable to 
indicate a procedure so as to avoid this conflict. It has been 





5. (1926) I. L. R. 50 Mad. 535: 52 M. L. J. 387 (F. B.). 
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held in Sat Narain v. Behari Lal® that the insolvency of a 
father does not involve the insolvency of the son and the son’s 
share does not vest in the Official Assignee though the father’s 
power to sell the son’s share for debts binding on the family 
may vest in the Official Assignee. But it Was held by a Full 
Bench in In re Batuswams Atyar’, that such power of sale 
terminates with the severance of the joint family status. In 
the present case neither the father nor the Official Assignee 
has any power to deal with the son’s share after 11th February, 
1927. In the course of argument in that case there was a 
suggestion that wherever a partition is allowed to have this 
effect the Official Assignee’s rights are prejudiced by the parti- 
tion and with reference to that suggestion which found favour 
with my brother Phillips, J., I observed that no substantial 
right of the Official Assignee was affected but only that one of 
several remedies open to him was lost. I tried to enumerate 
these remedies. The first I mentioned was that the Official 
Assignee associating himself with the creditors can file suits 
against the sons and obtain decrees. Secondly, I suggested that 
in the suit for partition he can be made a party and he can ask 
for decrees in favour of the creditors. I then observed: 
“There is possibly a third remedy open. The Judge sitting in 
insolvency may, 1f he thinks proper, decide the question raised by the 
Official Assignee as between himeclf and the sons provided the sons fill the 
character of garnishecs.” 
At page 443, I again repeated the observation that, if the Judge 
sitting in insolvency thinks it would serve any purpose that he 
should enquire into the binding nature of the debts, he may do 
so provided the sons fill the character of garntshees. In that case 


‘whether the sons can fill the character of garnishees was not 


argued before us and I did not decide the question. Because 
I did not like to decide the question whether they did or did 
not fill the character of garnishees, I said that the Judge sitting 
in insolvency may enquire into the matter provided the sons 
fill the character of garnishees; and I preceded my observation 
with the word ‘possibly’ because if the sons did not fill the- 
character of garnishees this third remedy does not exist. 
Relying on my observations Curgenven and Bhashyam 


6. (1924) L. R. 521, A. 22: L L. R 6 Lah. 1:47 M. L. J. 857 (P. C). 
7. (1928) L L. R. 51 Mad. 417: 55 M. L. J. 175 (E. B). 
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Aiyangar, JJ., in,a later stage of the same case reported as 
Ramachandra Aiyar v. Official Assignee of Madras® said that 
ihere is no objection to the question of the binding nature of 
the debts as between father and son being decided in insolvency 
proceedings at the instance of the Official Assignee. At p. 748 
Curgenven, J., after quoting from my judgment, proceeds 
to refer to the Full Bench decision in Official Assignee of 
Madras v. Narasimha Mudaliar? about the scope of S. 7. He 
then refers to Ramasomayajulu v. Oficial Receiver, Godavart® 
and Maharaj Bahadur Singh v. Forbes!! as instances where 
S. 7 has been utilised. The learned Judge then proceeds to 
observe: 


“ On the other hand, it is worth note that no decision against the appli- 
cability of the section has been cited before us. There is, for instance, no 
authority for the view that, if it should suit the Official Assignee, as repre- 
senting Lhe insolvent, to bring what would in effect bea suit for partition, 
the Insolvency Court would have no jurisdiction to entertain it.” . 


_ With reference to these observations of the learned Judge 
I wish to make the following observations. Wide as the 
provisions of S. 7 of the Presidency Towns Insolvency Act 
are, it does not follow that every possible dispute between the 
Official Assignee and the sons can be dealt with under S. 7. 
Section 7 says that “ the Court shall have full power to decide 
all questions of priorities ..... which may arise in any case 
of insolvency and decide all other questions ”. So long as the 
son has not appeared before the Insolvency Court, I do not see 
how any question can arise between him and ;the Official 
Assignee. If the son himself chooses to appear before the 
Insolvency Court and raises questions as to the binding nature 
of a debt it may perhaps be decided, but so long as he does not 
choose to appear I do not see how any question of the binding 
nature of the father’s debts can be decided in mmsolyency behind 
the back of the son at the instance of the Official Assignee. 
The question then arises whether the Official Assignee can take 
steps to compel the son to appear before the Insolvency, Court 
and have the question adjudicated. The only section which 
enables the Court to do anything on the application of the 
‘Official Assignee is section 36 which says: . | 
“The Court may, on the application of the Official Assignee or of any 
‘qreditor who has proved his debt, at any time after an order of adjudication 
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has been made, summon.. .... .. the insolvent or any person known or sus- 
pected to have in his possession any property belonging tp the insolvent, or 
supposed to be indebted to the insolvent, or any person whom the Court may 
deem capable of giving information respecting the insolvent, his dealings or 
property.” 


None of these descriptions apply to the son. The half 
share of the son which is liable to be sold by the father or the 
Official Assignee to pay off the father’s debts which are not 
immoral or illegal does not become the property of the insol- 
vent. Itis only the power of sale which the father and the 
Official Assignee possess. This power does not convert the 
son’s property into the insolvent’s property, especially when 
we remember that the power ceases to exist on the severance 
of the joint family. In my opinion the Insolvency Court has 
no jurisdiction under S. 36 to summon the son at the instance 
of the Official Assignee who wants to decide the binding nature 
of the debt between the father and son. The word ‘ garnishee’ 
is not used in the Presidency Towns Insolvency Act. Whether 
a person fills the character of a garnishee merely depends upon 
the language of S. 36. The learned Judges, Curgenven and 
Bhashyam Aiyangar, JJ., have not discussed the terms of S. 36. 
in coming to the conclusion that the questions between the 
Official Assignee and the son can be decided in the Insolvency 
Court. Iam also clearly of opinion that no suit for partition 
can ever be filed in the Insolvency Court by the Official 
Assignee representing the father. The Insolvency Court exists 
to distribute the assets between the creditors, and not for 
deciding partition suits or other questions between the insolvent 
and the rest of the world. Section 7 enablesthe Court to decide 
only such questions as may incidentally arise. But when the 
son is not a party to the insolvency proceedings, no such ques- 
tions can arise between him and the Official Assignee and the 
son can never be summoned under S. 36. The English case | 
relied on by the learned Judges only enables important ques- 
tions to be determined before distribution is made. It cannot 
enable partition suits to be filed before the Insolvency Court or 
to compel persons who do not fall under the description of 
S. 36 to be summoned before the Insolvency Court. I am 
therefore of opinion that no question between the Official. 
Assignee and the son can be decided by the Insolvency Court 
but they must be decided in a partition suit to which the 
Official Assignee is a party. Ido not agree with the observa- 
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tion of Curgenven, J., that by money claim is meant any claim 
which can be ranked as divisible assets nor can it be said that 
because the father has got a right to sell the son’s share in the 
joint family he has got a moncy claim against the son. The 
father can never sue the son tor a money decree simply because 
he has got aright to sell the son’s share. The effect of the 
Hindu joint family law is to give the father or creditor a right 
to sell the son’s share but no more. We ought not to extend 
this privilege so as to convert it into a money claim. 


In the partition suit we have already found that the debt 
of Rs. 2,000 isfnot hinding on the son and that the debt of 
Rs. 4,000 is binding on the son. So far as the half share 
of the father in the net proceeds of the sale is concerned, it 
should be handed over to the Official Assignee because it vests 
in him and the Official Assignee may proceed with further dis- 
tribution of that sum in the insolvency jurisdiction, but so far 
as the half share of the son in that amount is concerned the 
Official Assignee has no right to ask that amount to be paid to 
him cither under Section 7 or Section 36 of the Insolvency Act 
and all further proceedings in connection with that fund must 
be for the purpose of distributing it to such of the creditors 
whose debts are binding in the partition suit. In my opinion 
the Insolvency Court has no power to stay proceedings in the 
partition suit now pending before the Official Referee so far as 
the son’s share is concerned. The learned advocate for the 
Official Assignee relied on Section 18 of the Act which says: 

“The Court may... ....stay any suit or other proceeding pending 


against the insolvent before any Judge or Judges of the Court ’orin any other 
Court subject to the superintendence of the Court.” 


In my opinion a partition suit which the sons file to 
separate the property of the insolvent from the properties of 
other sharers is not a suit involving a claim against the insolvent 
except in so far as it may involve a claim to account or a claim 
for money decree against the insolvent. It will be extraordi- 
nary if the Insolvency Court in the exercise of powers vested 
under Section 18 should stop partition suits in which the 
insolvent happens to be a party defendant. In my opinion the 
order of Waller, J., restraining the Official Referee froin 
proceeding as per the direction in clause (16)of Kumaraswamj 
Sastri, J.’s decree is without jurisdiction so far as the half 
share of the son is concerned. No doubt it can be justified so 
far asthe father’s half is concerned and as we have directed 


Cornish, J. 


52 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


that it may be paid to the Official Assignee there is no need for 
any stay of further proceedings before the Official Referee so 
far as they relate to the son’s half. We therefore direct the 
Official Referee to proceed with the taking of accounts as 
directed in clause (16) of Kumaraswami Sastri, J.’s decree and 
send up his report to the Court so that the Court may distribute 
the sums to the various creditors. 

The costs of the creditors, respondents (in both Courts) 
will be paid out of the fund in Court belonging to the 1st 
plaintiff. 

The Official Assignee will be entitled to take his costs out 
of the estate. 

We make no order as to costs on the Memorandum of 
Objections as between party and party. 

Cornish, J.—I agree. 

I think that the Official Assignee’s claim to the whole of 
the fund paid into Court by the Receiver appointed in the 
partition suit is not sustainable. Thè effect of the son’s sever- 
ance of the joint status prior to his father’s insolvency was that 
the father’s power, which on his insolvency vests in the Official 
Assignee, to sell the son’s interest in the family property in 
liquidation of the father’s debts, no longer existed. The 
partition suit put an end to it. The Official Assignee, therefore, 
has no right whatever to the son’s share. He can only proceed 
against the debtors of the insolvent; and the fact that the Hindu 
Law imposes on the son a liability for his father’s debts does not 
make him in any way a debtor of the insolvent father. Half of 
the fund paid into Court, which represents the insolvent 
father’s share, is all that the Official Assignee can be entitled 
to, out of that fund. Turning to the other appeal, O. S. A. 
No. 30, there is no doubt that if the appellant (who was the 
5th defendant in the partition suit, C. S. No. 83 of 1927) 
could enforce against the insolvent the agreement to execute 
a mortgage, the agreement would likewise be enforceable 
against the Official Assignee, provided that the agreement 
was unimpeachable under the insolvency law. But Waller, J. 
has come to the conclusion, which appears to me to be entirely 
warranted by the evidence of the documents themselves, 
that the agreement though it purports to have been 
executed on 5th November, 1926, was ın reality brought into 
existence on 9th March, 1927, when the second pronote 
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for Rs. 2,000 was executed by the insolvent in the appellant's 
favour, that is to say, on a date between the presentation of the 
insolvency petition and the adjudication. Section 57, Presi- 
dency Towns Insolvency Act, protects any contract with the 
insolvent for valuable consideration, provided that such tran- 
saction takes place before the daté of the order of adjudication 
and that the person with whom such transaction takes place has 
not at the time notice of the presentation of an insolvency 
petition against the debtor. The appellant must have known of 
the ante-dating of the agreement; and its purpose was obviously 
to defeat the insolvency law, and it is consequently not protected 
by S. 57 as a bona fide transaction. It follows that specific 
performance of it cannot be enforced against the Official 
Assignee. But it has been argued that the validity of the 
agreement is res judicata by the judgment in C. S. No. 83 of 
1927, and that it is not competent for us to consider the ques- 
tion. All that was decided in that suit with reference to the 
agreement was that the stipulated rate of 224 per cent. interest 
was an exorbitant rate to charge where the money-lender pro- 
fessed to have security for his loan. But the Court did not 
determine whether the security was enforceable. In fact, 
Kumaraswami Sastri, J., by referring the appellant to a suit 
for specific performance, seems to me to have expressly 
abstained from deciding that question. 


The question that remains is whether the appellant is 
entitled by virtue of the power-of-attorney to stand in the 
position of a secured creditor in respect of his loan to the 
insolvent. In order to rank as a secured creditor the appellant 
must be a mortgagee, or have a charge, or a lien. The power- 
of-attorney being unregistered would be ineffectual to create a 
charge on the property, even if it purported to do so, which I 
do not think it did; and I do not see how the appellant can be 
regarded as having a lien in respect of the property. The 
power-of-attorney in his favour is limited to two things: to 
collect the rent from the present tenants and, in the event of a 
vacancy, to let the premises to some other tenant or tenants in 
the name of the insolvent and to collect the rent from those 
tenants. By a letter of the same date the insolvent authorised 
the appellant to appropriate the rents so collected towards the 
interest due on the loan, and he undertook not to cancel the 
power-ot-attorney till the debt was discharged. The learned 
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counsel for appellant has contended that his client has posses- 
sion of the property under an irrevocable power, and he has 
referred to a passage in Coote on Mortgages, page 61, where it 
ig stated that a power-of-attorney authorising a party to take 
possession of land is a contract to charge and is not revoked by 
the death of the principal, or, as here, by his insolvency. But 
the power in favour of the appellant is limited to receiving the 
rent from the tenants when such rent becomes payable. It does 
not authorise him to take possession of the houses. The power- 
of-attorney cannot be regarded as a contract to charge the 
houses. There seems to me, therefore, no ground for holding 
the power-of-attorney to be irrevocable. A power-of-attorney 
must, as a general rule, be treated as revoked by the insolvency 
of the donor of the power as against the trustee under a 
subsequent bankruptcy: See Williams on Bankruptcy, 13th 
Edition, page 321. In my opinion, the appellant is entitled to 
rank only as an unsecured creditor in respect of his pronote 
debt. 
K. C. - Decree modified. 


PRIVY COUNCIL. 


[On appeal from the Court of the Judicial Commissioner 
of the Central Provinces. | 


PRESENT :—Lorp BLANESBURGH, LorpD RUSSELL OF 
KILLOWEN AND SR DINsHAH MULLA. 


Gafur Mohammad .. Appellants 


V. 
Mohammad Sharif and others .. Respondents. 


Indian Contract Act (IX of 1872), S. 16, sub-sec. (3)—Undwe influ- 
ence—Party to a contract ‘ina posstronto dominate the will of” the 
other—Onus probandi. 

When it is sought to set aside a contract on the ground of undue 
influence, the initial onus is on the party seeking relief to establish that the 
other party to the contract was “ın a position to dominate ” his will. Until 
it has been so established, the burden does not lie upon the other party, 
under sub-sec. (3) of S. 16 of the Contract Act, of proving that the 
contract was not induced by undue influence. 

Judgment of the Judicial Commissioners, Central Provinces, reversed. 


Appeal No. 89 of 1931 by special leave from a decree of 
the Court of the Judicial Commissioner, Central Provinces, 
dated the 22nd November, 1927, which reversed a decree of 
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the Subordinate Judge of Balaghat, dated the 28th Septem- 
ber, 1925, and decreed the plaintiffs-respondents’ claim. 


The question for determination on the appeal was whether 
a lease, dated the 2nd November, 1916, was obtained by undue 
influence exercised on the plaintiffs-respondents by the defend- 
ant-appellant. 


Dunne, K. C. (with Wallach) for appellant. 
The respondents did not appear at the hearing. 


10th May, 1932. Their Lordships’ judgment was deli- 
vered by 


Lorp BLANESBURGH.—This is the defendant’s appeal from 
a decree of the Court of the Judicial Commissioner, Central 
Provinces, of date the 22nd November, 1927, decreeing the 
plaintiffs’ suit against him, and reversing a decree of the 
28th September, 1925, of the Subordinate Judge at Balaghat 
who had dismissed it. The plaintiffs although served did not 
appear before the Board. 


The object of the proceedings was to obtain a decree, such 
as has been made by the Court of the Judicial Commissioner, 
setting aside a lakh and parsadi lease of the mauza Saheki in 
the District Balaghat granted to the appellant on the 2nd 
November, 1916. Of that mauza Saheki, Mohammad Kasam, 
father of the respondents, had been up to his death the 
owner. It was his self-acquired property. By his will of the 
Oth December, 1915, made a few days before he died, 
Mohammad Kasam bequeathed Saheki in shares to his sons— 
the three respondents, and a fourth son Hasam, since dead, 
and he appointed his eldest son, the respondent Sharif, to be 
guardian of his (Sharif’s) three younger brothers all then 
snfants. The financial position of the testator at the time of 
his death has been a subject of discussion in the Courts in India. 
He himself apparently regarded it unfavourably. “At present,” 
he says in his will, «I have no cash or grain in balance, but I 
have to repay debts to the creditors amounting to rupees two 
+housand.” He died six days later, on the 15th December, 
1915, survived by his four sons, some daughters, his widow 
Musammat Masumbi, mother of Sharif and Hasam, and his 
widow Musammat Ladli Begam, mother of the respondents 
Kadar and Latif. There are to be found in the record traces of 
some rivalry between widow Masumbi and her sons on the one 
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hand and widow Ladli. Begam and her sons on the other. In 
that connection it is not perhaps irrelevant to note that both of 
the testator’s widows and all of his sons were parties to the 
lease sought to be impeached. 


On the application of Sharif and his three minor brothers 
on the 7th January, 1916, mutation of names in their favour 
was effected and by Tahsildar’s order of the 22nd March, 
1916, Sharif was appointed Sub-Lambardar of the mauza vice 
his father. It may be observed in passing that plainly Sharif 
then represented himself to be and was regarded as being 
adult. 


In that state of the title to Saheki the lease of the 2nd 
November, 1916, was granted. To its terms attention must 
presently be directed. But before that is done it will be 
convenient to ascertain the relation in which it stands to an 
earlier registered lakh and parsadi lease of the same Sahekt 
which on the 26th May, 1905, had been granted by the testator 
io one Birakhbhan. 


That lease for which, incidentally, Rs. 1,500 was given, 
was for a term of 22 years, expiring on the 6th May, 1927, and 
was therefore current at the testator’s death and for 11} years 
thereafter. The lease of the 2nd November, 1916, opens with 
a reference to this earlier lease of 1905, averring that by it the 
lakh and parsadi of the culturable and Khudkasht land of 
Saheki had not been given. On that narrative it proceeds to 
grant to the appellant for a term expiring on the 2nd November, 
1966, a lakh and parsadi term in Saheki as to the trees on the 
culturable and Khudkasht lands commencing from its date, and 
as to the trees upon the rest of the area from the expiry of 
ihe term therein granted by the lease of 1905. Now, a 
comparison of the two leases leaves it more than doubtful 
whether the initial assertion in the lease of 1916 is correct. On 
examination it appears that the area expressed to be covered by 
the earlier lease was not less than but was in effect the same as 
that expressed to be covered by the later lease; 1,245-74 bighas 
in the 1905 lease; 1,246 bighas in that of 1916; while the jama 
for which the area comprised in the demise is held is in each 
lease stated to be Rs. 400. The conclusion induced by reason 
of the areas included being in fact the same, that the lease of 
1916 was in its totality reversionary is borne out first 
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by the fact that it is so alleged in the respondents’ 
plaint, and reiterated in their reply; next, by the fact 
that in both Courts below it was apparently so assumed; 
while nowhere in the record is there any trace that the 
appellant had so far ever been in possession or enjoyment 
of anything under his lease. This last circurnstance, of course, 
may be attributable to the possibility that the trees on the 
culturable and Khudkasht lands of Saheki were not separately 
worth tapping. But taken in conjunction with the other matters 
just referred to and in particular with the respondents’ own 
assertion on the subject, their Lordships feel justified in also 
adopting the assumption on which both Courts proceeded that 
the lease of 1916 was entirely reversionary expectant on the 
expiration of that of 1905. 


The grantors of the lease of 1916 were, as has been said, 
the respondent Sharif, his three brothers and the testator’s two 
widows. On its face Sharif is once more treated as adult, and 
his three brothers, acting through him as their guardian, are 
stated to be aged 9 years, 8 years and 7 years respectively. 
The lease, in view of the real facts as above stated, is a curious 
piece of conveyancing: the lessors are treated as having been 
the grantors of the 1905 lease: as being the persons who had 
become indebted: as if, in fact, the testator had never been 
connected with the property at all. The consideration for the 
lease was Rs. 4,000. Rs. 2,000 were retained by the appellant 
to pay with interest four named creditors of the lessors to that 
amount. Rs. 1,000 is expressed to have been paid to the lessors, 
and ihe remaining Rs. 1,000 was to be paid to them within 
three months. Although all this was so expressed in the lease 
it seems to have been common ground at the trial that the debts 
for Rs. 2,000 were the testator’s debts of that amount 
mentioned in his will, while the other payments were in fact 
made to and received by Sharif. The record contains receipts 
for advances by the appellant to Sharif, subsequently made 
from time to time, with particulars of a suit brought by him to 
recover these advances, and finally of a decree against Sharif 
for Rs. 7,920, of the 16th April, 1924. On the 17th July, 1924, 
three months after that decree, but seven and a half years after 
the lease of 1916, the action to set that lease aside, out of which 
this appeal arises, was commenced. It need hardly be said that 
this sequence of events has not been lost sight of by the 
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appellant. The two widows with Hasam were by this time 
dead. The interest of Hasam had on his death passed to one 
or other of the respondents, who as the remaining grantors of 
the lease, were plaintiffs—Kadar, with his age strangely enough 
given as 14, and Latif, with his age even more strangely 
given as 8, each suing by a so-called “ guardian brother,” 
Rahimdadkhan. 


The plaint, after correctly stating the title of the plaintiffs 
and the grant of the lease of the 2nd November, 1916 
(describing it as already stated as a lease in all respects rever- 
sionary), by paragraph 6 alleges that the plaintiff Sharif was 
born on the 6th September, 1899, that at the date of the lease 
he was still a minor about 17 years of age; that being a minor 
he could not under any circumstances act as guardian oí his 
two co-plaintiffs and Hasam and that the contract was void 
according to law; that even if Sharif was then major he was 
not the lawful guardian of his younger brothers whose rights 
could not be affected by the contract. 


By paragraph 7 it is further alleged that the appellant 
obtained the lease for many years and for very little price by 
taking advantage of the tender age of Sharif and by putting 
pressure on him; that there was no necessity for giving the 
lease because the debts of the testator could have been satished 
out of the considerable income of the mauza; that the three 
younger brothers of Sharif had obtained no benefit from the 
lease and it could not affect their rights. In the respondents’ 
oral pleading the undue influence alleged was said to be due to 
the fact that the appellant was able to dominate the will of 
Sharif as he was a distant relative and Sharif was a boy of 
tender age; that he took undue advantage of that position and 
exercised undue influence. On these allegations the claim was 
that if Sharif were a minor at its date the lease should be 
set aside on repayment of Rs. 2,000; that whether he were 
major or minor it should be set aside as against his younger 
brothers. Separately if Sharif was major, the lease should 
be cancelled on the ground of undue influence. 


The respondents’ case at the trial was mainly based on the 
allegation that Sharif was minor at the date of the lease. 
Witness after witness was called to depose to this. The alle- 
gation was found by both Courts to be false. Some evidence 
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was directed to the allegation of inadequate consideration but 
there was no evidence of undue influence then adduced. Sharif 
was not even a witness on his own behalf. He was at the close 
produced for cross-examination by the appellant. And his 
evidence was quite unequivocal. His conduct throughout had 
been blameless. He was no gambler, he said, whatever debt he 
incurred, he incurred it for joint family purposes. The most 
he would say about undue influence was that he had signed the 
lease at the instance of the appellant. But he had never 
reported to the police that any pressure was brought to bear 
upon him, and he did not even then say so. By the appellant 
the suggestion of undue irfluence was in evidence repudiated. 
Distantly related to the respondents’ family he had throughout 
acted with generosity towards both them and Sharif. 

And there was no evidence to the contrary of all this. 
And here it may be noted that although the plaint seeks to 
‘distinguish in some aspects of it the case of Sharif from that 
of his co-plaintiffs, no attempt was made at the trial to make 
that position good by evidence. At the trial all the plaintiffs 
made common cause, and after a prolonged hearing the learned 
Subordinate Judge arrived at conclusions which in effect are 
thus summarised by the learned Judicial Commissioners. 

(a) That Sharil’s age was approximately 22 when the 
lease in suit was executed; 

(b) That the appellant was not then in a position to 
dominate the will of Sharif; 

(c) That the consideration was adequate and that the 
transaction was a fair one into which undue influence did not 
enter ; 

(d) That Sharif was appointed guardian to his minor 
‘brothers under the will of the testator and duly executed the 
lease in this capacity being de facto guardian and manager as 
well; and 

(e) That the lease was given for purposes beneficial to 
the family and that the appellant had made due inquiry before 
entering into it. 

Their Lordships associate themselves with these findings. 
A perusal of the record shows that they were each of them 
fully warranted by the evidence or by the lack of evidence 
which the lcarned Judge had to take into account. For 
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example, upon the question of Sharif’s age at the date of the 
lease, the evidence is overwhelming to establish that his 
allegation of infancy at that date (the respondents’ main 
contention at the trial and later in the Court of the Judicial 
Commissioner) was entirely false. The learned Subordinate 
Judge, having seen Sharif, notes that in appearance he was 
much older than he represented himself to be. But his 
irresistible conclusion to the same effect resulted from authentic 
documents and proved tiansactions. The testator in his will 
of 1915 treated Sharif as then adult; in the mutation pro- 
ceedings of 1916, as already stated, he held out himself as 
adult. In evidence he admitted thdt as early as 1914 he was 
acting as agent of his mother, and that in February, 1916, he 
engaged a pleader and executed a power m his favour. In 
1915, in a revenue case he is found stating on affirmation that 
he was then 23; in a statement recorded in 1917 he gave his 
age as 24; in December, 1923, he is found in a revenue case 
giving his age as 30. The learned Subordinate Judge is well 
justified in his statement that this allegation of infancy at the 
date of the lease was not bona fide made. To their Lordships 
it seems to disclose almost incredible effrontery. But for this, 
its striking characteristic, they would not have troubled with it, 
for the Court on appeal agreed as will be seen with the finding 
on this point, so that it is now concurrent. But the baseless- 
ness of the allegation upon which so much was made to depend 
throws upon the whole claim a sinister light instructing caution 
in dealing with the other issues raised by the respondents 
which, if their Lordships may so far anticipate, was absent 
from the judgment of the Judicial Commissioners. 


With regard to findings (b) and (c) there was no evi- 
dence adduced to support the contrary view that the appellant 
was at the date of the lease in a position to dominate the will 
of Sharif. He did not even in his own evidence at the trial 
suggest that he had been the victim of any undue influence 
whatever. Finding (d) has not since been adversely criticised, 
and may be passed over now. But some comment may here be 
convenicntly made on findings (c) and (e). While there was 
evidence which in their Lordships’ view fully justified these 
findings, they are more open to criticism than are the others. 

First of all it may be conceded that the lease of 1916 bears 
on its face the appearance of a highly speculative transaction— 
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it is the disposition of the entire revenue derivable from lakh 
from the mauza over the long term of 40 years, expiring 
50 years thence, and all for a payment of Rs. 4,000 down. But 
this prima facte impression does not survive an examination of 
the circumstances surrounding the lease. The testator himself 
has in his will placed on record the position of his estate at the 
time of his death. A year later the debts for Rs. 2,000 were 
still unpaid, and they were carrying interest. Other payments 
were maturing, while the respondents are content io leave, as 
being completely justified, the Rs. 25,000 debt which Sharif, 
administering the estate, has incurred. 


Again, the fact that the whole payment for the lease was 
made in onc initial sum was apparently in no way unusual. 
That was an incident of the lease of 1905 granted by the testa- 
tor himself, and is characteristic of similar leases referred to 
by witnesses at the trial. Next the consideration seems in no 
respect to have been inadequate. Perhaps little importance is 
to be placed on the fact that the declared annual value—Rs. 80 
—of the lakh was small. But, even if the fact that the appel- 
lant derived no benefit from the lease until 10 years had elaps- 
ed be also ignored, the Rs. 4,000 for this lease represented a 
much larger payment proportionately than that obtained by the 
testator himself for the lease of 1905. Again, by the course 
adopted, Rs. 4,000 was obtained without for LO years any loss 
of revenue to the lessors, and merely by a continuance after 
that date of a position which, initiated by the testator, would 
then have been existent for 27 years. It seems, however, that 
the most serious criticism levelled against the lease is that it 
was made when the price of lakh was rising and that during the 
years of the war it had risen to Rs. 100 per maund in place of 
from Rs. 15 to Rs. 20 its price at the date of the lease. Itis, 
however, not clearly emphasised in these criticisins that no 
benefit accrued to the appellant from this rise in price. It is 
not remembered that it was to the lessee under the ledse of 1905 
that it accrued exclusively. Nothing has been said as to the 
value of lakh in and since 1927. It will be surprising if it has 
-not shared the fate, in the matter of price, of nearly all other 
commodities. But if once the lease of 1916 can be justified as 
at its date—and it has been so justified—these fluctuations in 
value, whether up or down, appear to their Lordships to have 
small bearing on the present issue. Moreover, the Board would 
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point out that except in its relevance in a remote sense to the 
case of undue influence the question of the adequacy ofthe pay- 
ment made by the appellant for the lease cannot affect 
its validity in his hands. This, as it has developed, 
ig not an action by the infant respondents against Sharif 
to make him responsible for mal-administration of their 
affairs. It is an action in which they are all making 
common cause as lIessors to set aside a lease of 
which they are all equally free or by which they are all 
equally bound. Their Lordships would also point out that 
until it has been established that the appellant was “in a 
position to dominate the will of” Sharif, no assistance on 
the issue of undue influence is available to the respondents 
from section 16 (3) of the Indian Contract Act. That issue 
in other words, remains with its burden of proof on them. 
The burden must be discharged if the issue is to be found 
in their favour. It will be seen in a moment that these 
last two considerations become of importance when the 
course of the case in the Court of the Judicial Commis- 
sioner comes to be dealt with, as their Lordships now proceed 
to do. 7 


The learned Subordinate Judge, upon his findings, dis- 
missed the suit, and tbe respondents, the plaintiffs, appealed. 

The judgment of the Court on appeal was delivered by 
the Judicial Commissioner and the Assistant Judicial Com- 
missioner on the 22nd November, 1927. As already stated, 
these learned Judges were in agreement with the Subordinate 
Judgé on the question of Sharif’s age, but that finding 
introduced no reserve in their treatment of the other issues 
of the case, all of which were stressed strongly against the 
appellant—so strongly indeed that while setting aside the lease 
and ordering the return to the appellant of the Rs, 4,000 
which he had paid 74 years before, the learned Judges saw 
no reason for allowing him any interest thereon, although 
he in the interval had had no benefit whatever from the 
demise. 

The learned Judges begin their judgment by observations 
on the testator’s lease of 1905 which scems to indicate that 
in their view it was more and not fess favourable to the estate 
than the lease of 1916. The following later passages in their 
judgment explain themselves. 
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The appellant “admits that he has been making money by 
taking lakh contracts and he must be assumed to be a man with 
so to speak expert knowledge of the lakh market. At the time 
the lease was taken the price of the lakh was on the up grade. 
. . . The transaction on the very face of it from its own internal 
evidence was obviously a catching bargain of a typical kind. 
Mohammad Sharif must at the time have been an utterly in- 
experienced lad and there has been no proof whatever oi any 
pressure on the estate to justify the first plaintiff entering into 
the extraordinary transaction he did on the date in question. It 
is true that his father left a debt of some Rs. 2,000 but the 
family property was quite a valuable one and it is almost 
impossible to suppose that arrangements less disastrous to the 
future of the family property could not have been made tor 
paying off the debt in question . . . That it was the beginning 
of the downward path for Mohammad Sharif in his manage- 
ment of his estate, is also evidenced by the fact that he has 
since borrowed Rs. 6,000 more from the same defendant- 
respondent . . . evidence shows that in 1925 the estate had 
been mortgaged for Rs. 25,000 more, this mortgage having 
apparently been executed partly in order to pay off a decree of 
the present defendant-respondent who had attached the village 
share . . . Proof of undue influence, like proof of fraud, can- 
not ordinarily be obtained by direct evidence. It must be essen- 
tially a matter of inference .. . When we take into account 
the fact that Gafoor Mohammad is an elderly man and a rela- 
tion of the youthful plaintiffs and that he is, so to speak, 
admittedly an expert in lakh contract work, the inevitable con- 
clusion arises that this was a catching bargain of 4 very pro- 
nounced type, and the circumstances, in our opinion, lead to the 
irrefragable conclusion that the lease in question was one 
executed as a result of undue influence brought to bear on the 
first plaintiff by the defendant-respondent ... the lease in 
question must be held to be void . . . the plaintiffs must refund 
the total consideration of Rs. 4,000 received by them, but we 
see no reason to allow interest on this amount.” 


The answer which their Lordships would make is to be 
found in the earlier portion of this judgment. Summarised, it 
is that the conclusions of the learned Judges where they are not 
directly opposed to the evidence are in no way supported by it. 
Their conclusions are based on mere conjecture with counter- 
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vailing considerations ignored; such a method of reasoning is 
not judicially permissible. Their Lordships, upon the actual 
evidence in the cause, are far from suggesting that the judgment 
and conclusions of the learned Judges couid be supported, even 
if, under section 16 (3) of the Indian Contract Act, the burden 
of showing that the lease of 1916 bad not been induced by 
undue influence lay upon the appellant. They are clear, how- 
ever, that with the burden of the affirmative resting upon the 
respondents, the judgment cannot stand. 

Their Lordships accordingly are of opinion that the appeal 
should be allowed, the decree of the Court of the Judicial Com- 
missioner being discharged, and that of the Subordinate Judge 
restored. 

And they will humbly advise His Majesty accordingly. 

The respondents must pay to the appellant his costs of 
their appeal to the Court of the Judicial tones and the 
costs of this appeal. 

Solicitors for appellant : T. L. Wilson & Co. 
Respondents er parte. 


K J.R. Appeal allowed. 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Rangoon. | 


Present:—Lorp RUSSELL or KILLOWEN, SIR GEORGE 
LOWNDES AND SMR DINSHAH MULLA. 


Maung Sein Done Appellani* 
U. 
Ma Pan Nyun and others Respondents. 


Ctou Procedure Code (1908), S. 11 not exhaustive—Res judicata as 
between co-defexdanis—Second suit brought by a party who was a pro 
forma defendant tt a previous admintsiratton suit, when barred by the > 
doctrine of res judicata, 


The statement of the doctrine of res judicata contained in 5. 11 of the 
Civil Procedure Code, 1908, is not exhaustive. 

In applying the rule of res judicata as between co-defendants, threc 
conditions are requisite: (1) there must be a conflict of interest between 
the defendants concerned; (2) it must be necessary to decide this conflict in 
order to give the plaintiff the relief he claims; and (3) the question between 
the defendants must have been finally decided. Where these conditions are 
established, the rule of res judicata applies, even though no relief had been 
granted to the plaintiff in the previous suit, but on the contrary, as a result 
of the adjudication upon the issues involved therein, the suit had been dis- 


12th April, 1932. > 





- * P.C. Appeal No. 7 of 1931. 


Se 
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dismissed. Cottingham v. Earl of Shrewsbury, (1843) 3 Hare 627 at p. 638, 
per Wigram, V. C, and Munn Bibi v. Tirloki Nath, (1931) L. R. 58 Ind. 
App. 158: I. L. R. 53 A. 103: 61 M. L. J. 1% (P. C), followed. 

In a suit for the admiuistration of her mother’s estate, brought by one 
Ma Sein against her two brothers, her sister (Ma Pan Nyun) was impleaded 
asa pro forma defendant and supported the then plaintiff's claim. The suit 
was dismissed upon the grounds that the Chinese Customary Law applied to 
the succession to the mother’s property and that under that law daughters 
were excluded from inheritance. Held, that a subsequent suit instituted by 
Ma Pan Nyun making a claim similar to that which her sister (Ma Scin) 
had made in the earlier suit, was barred by the doctrine of res judicata. 

Judgment of the High Court, Rangoon, reported as Ma Pan Nyun v. 
Maung Sit Phaung, (1928) J. L. R. 6 Rang. 575, reversed. 

Appeals No. 7 of 1931 from two judgments of the High 
Court, Rangoon, dated the 7th June, 1928 and Ist April, 1930, 
delivered on appeal,» from the judgments of the District Judge 
of Pyapon, dated the 24th November, 1927 and 10th Decem- 


ber, 1928. 


The material facts of the case are fully set out in their Lord- 
ships’ judgment. 


There had been previous litigation between the parties, which l 


<ulminated in a judgment of the High Court reported in Ma Seim 
v. Ma Pan Nyun.1 In the present suit, the High Court on the 7th 
June, 1928, overruled the defendant’s plea of res judicata and 
remanded the case to the District Judge for trial on the merits. 
Vide Ma Pan Nyun v. Maung Sit Phaung.? 


The question at issue between the parties was, whether sons 
alone take under the Chinese Customary Law or whether daughters 
are entitled to share under the Indian Succession Act, 1925, or 
the Burmese Buddhist Law. The Courts in India decreed the 
plaintiff’s (daughter’s) claim for a one-fourth share of her mother's 
estate. The learned Judges of the High Court- observed that they 
were bound by the authority of the recent Full Bench decision in 
Phan Tiyok v. Lim Kyin, Kauk? to hold that the plaintiff was an 
heir of her mother, whether the mother was a Burmese Buddhist, 
as the plaintiff alleged, or a Chinese Buddhist or Confucian, as the 
defendant alleged, and that her (the plaintiff’s) share, whether 
under the Burmese Buddhist Law or under the Indian Succession 
Act, 1925, would. be the same, namely, one-fourth. The judgment 
of the High Court on the merits is reported in Maung Sein Done 
vy. Ma Pan Nyun.* 


Against the judgments of the High Court, both on the pre- 
liminary issue of res judicata and on the merits, the defendant 
appealed to His Majesty in Council. 


Dunne, K. C. and R. W. Leach for appellant. 
A. Pennell for Ist respondent (plaintiff). 


3 





1. (1924) L L. R. 2 Rang. 94. 2. (1928) I. L. R. 6 Rang. 575, 
3. (1930) I. L. R'8 Rang. 57 (F.B.) 4. (1930) 127 I. C. 378. 


R—9 
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12th April, 1932. Their Lordships’ judgment was 
delivered by 

Lord RUSSELL oF KitLowEen.—In this appeal their Lord- 
ships find it unnecessary to decide upon the merits of the case 
as in their opinion the plea of res judicata must prevail. In 
order, however, to explain how the plea arises, it is necessary 
to relate the facts in some detail. 

The four parties to this appeal are two sons and two 
daughters of Chan Sit Shan and Ma Myit, his wife. Chan Sit 
Shan had three other children born of this wife, two of whom 
died before their father; the third died in 1903. 

Chan Sit Shan was a Chinaman, who was born in China 
and settled in Pyapon, Burma. There he married Ma Myit, a 
native of Pyapon, who before her marriage was a Burmese 
Buddhist. At some time, Chan Sit Shan went back to China 
and there married a second wite, a Chinawoman, named Ma 
Kee Ya. He returned to Burma with this second wife and a 
Chinese boy named Pwin Lit whom they had adopted. Subse- 
quently his wife, Ma Kee Ya, bore him a daughter, who was 
named Ma Kyin Myaing. 

Chan Sit Shan died in 1902 intestate. On his death, there 
was a division of property between his two families as a result 
of which no further claim has arisen from or on behalf of Ma 
Kee Ya, Pwin Lit, and Ma Kyin Myaing, or any of them. 

When Chan Sit Shan died, the eldest of his five surviving 
children, offspring of Ma Myit, was only about 15 or 16 years 
old. Their mother took possession of and managed the pro- 
perty which had not, on the division, gone to the other family, 
and she seems to have remained in possession and management 
until her death, which took place on the 22nd January, 1918. 

She was survived by her two sons, the respondent Maung 
Sit Paung, and the appellant, Maung Sein Done, and ber two 
daughters, the respondents, Ma Pan Nyun and Ma Sein. On 
her death her two sons took possession. 

Thereupon one of the daughters instituted legal proceed- 
ings, the nature and course of which require consideration, 
inasmuch as these are the earlier proceedings upon which the 
defence to the present suit of res judicata is founded. 

The suit was instituted in the District Court of Pyapon, 
the parties being Ma Sein, plaintiff, and her sister and two 
brothers defendants. The plaint is dated the 21st December, 
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1918. By it the plaintif alleges that Ma Myit, a Burmese 
Buddhist, died intestate possessed of considerable moveable and 
immoveable properties, set out in an annexed schedule; that 
she left as her heirs and representatives under Burmese 
Buddhist law, het children, the plaintif and the defendants; 
that the two sons had taken possession of her property without 
taking out letters of administration; that the plaintiff, as a 
daughter, was entitled to an equal fourth share in the estate 
and effects of the deceased; and that Ma Pan Nyun was also an 
heir and was joined as a formal defendant. The relief claimed 
included administration of the estate of Ma Myit, accourts 
against the sons as executors de son tort of the deceased, and 
the appointment of a receiver of her estate. 

The two sons put in a joint written statement. By it they 
denied that Ma Myit left any property at her death, and alleged 
that the property in suit represented the natural growth and 
increase of Chan Sit Shan’s property which, after his death, 
had been managed by Ma Myit. As to both Chan Sit Shan’s 
property and the property (if any) owned by Ma Myit, the two 
sons by their written statement further alleged (1) that the 
succession thereto was governed by Chinese customary law and 
not by Burmese Buddhist law, because Chan Sit Shan was a 
Chinaman and Ma Myit had become a Chinawoman and had 
died a Chinese widow; and (2) that by Chinese customary law 
(females being excluded by that law in the presence of male 
issue), the plaintiff bad no right to inherit from either 
parent, and that her suit was therefore not maintainable. 


The daughter, Ma Pan Nyun, filed no written statement, 
but she gave evidence, at the hearing, on behalf of the plaintiff; 
and in support of her claim. 


The suit was tried by a Burmese Judge, the issues includ- 
ing (amongst others) the following :— 
“1, Was Ma Myit a Burman Buddhist at the time of her death? 


“4. Is the plaintiff entitled to inherit the estate of Ma Myit? If so, to 
what extent? 


“7. Are the parties legitimate children of Chan Sit Shan and Ma 
Myit and, if so, what law of succession should be applied? 


“8. What relief is the plaintiff entitled to?” 

The judge delivered judgment on the 18th February, 1921. 
After a detailed examination of the evidence he answered jhe 
first issue in the negative. He decided that she was a Chinese 
Buddhist at her death. The fourth issue he answered in the 
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negative. His finding in regard to the seventh issue was that as 
both Chan Sit Shan and Ma Myit were Chinese Buddhists the 
Chinese customary law must be applied to them. Upon the 
eighth issue he said: “As I have held that Ma Myit was not a 
Burman Buddhist, the plaintiff is not entitled to a fourth share- 
in her estate.” He dismissed the suit with costs. 

Ma Sein appealed to the High Court of Judicature at 
Rangoon upon the ground that Ma Myit was a Burmese Bud- 
dhist and that therefore Ma Sein was one of her heirs. The 
appeal was dismissed on the 21st January, 1924, upon the 
grounas (1) that upon the facts of the case Chinese customary 
law governed the succession to the property (if any) left by Ma 
Myit and (2) that under that law her sons and not her daugh- 
ters would inherit.! 

Thus a suit to administer the estate of Ma Myit, to which 
Ma Pan Nyun was a necessary and proper party if she had any 
iulerest in her mother’s estate, was dismissed upon the grounds 
that Chinese customary law applied to the succession to Ma 
Myit’s property and that under that law no female could inherit 
in the presence of male issue. 

The suit which has given rise to the present appeal was 
instituted on the 23rd July, 1927, in the District Court of 
Pyapon. The plaintiff is the daughter of Ma Pan Nyun ; the 
defendants arc the two sons and the other daughter who had 
been the plaintiff in the former suit. The plaint is, with the 
necessary alterations, substantially the same as the plaint in that 
suit. The relief sought is establishment of the plaintiffs right 
to a one-fourth share in Ma Myit’s estate, and administration 
of that estate, the claim to that relief being based upon the 
allegation that Ma Myit died a Burman Buddhist leaving as her 
heirs her two sons and her two daughters. The defendant 
Maung Sein Done (who is the appellant before their Lordships’ 
Board) filed a written statement in August, 1927, dealing briefly 
with the claim on the merits, but raising also the plea that the 
plaintiff’s claim was “ barred by res judtcata”’ by reason of the 
previous litigation and the judgments and decrees therein. The 
other defendants did not defend. 

A preliminary issue was tried, viz., “Is the suit barred by 
the doctrine of res judicata ?” The District Judge delivered 





1. The judgment 1s reported in Ma Sein v, Ma Pan Nywn, (1924) I. C, 
R 2 Rang. 94.—K, J.R 
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his judgment on the 24th November, 1927, answering the issue 
in the negative, and stating as his reason, without entering into 
particulars, that “all the conditions requisite for res judicata 
between parties who were co-defendants in a former suit, are 
not present in this case.” He, however, dismissed the suit upon 
the ground that the High Court’s ruling in the previous case 
was binding upon him, viz., that Ma Myit could have no share 
according to Chinese customary law in the estate of her deceased 
husband, and that since the plaintiff before htm claimed through 
Ma Myit, she could have no better claim than Ma Myit. It 
seems to have been overlooked by the Judge that Ma Pan Nyun’s 
action related-to her mother’s estate and not to her father’s 
estate. By his decree, dated the 24th November, 1927, it was 
ordered that the suit be dismissed with certain provisions as to 
costs. 

Upon appeal (No. 9 of 1928) to the High Court the order 
of the District Judge was on the 7th June, 1928, set aside, and 
the case was returned to the District Court to be disposed of on 
the merits. The Judges on appeal treated the judgment of the 
District Judge as founded on the view that the plaintiff could 
have no cause of action because a Bench of the High Court had 
ruled that her mothe», Ma Myit, was a Chinese Buddhist and 
that ruling was binding upon him. If that was in truth the 
foundation of the decision it was obviously wrong ; for unless 
the matter were res judicata, it would he open to the plaintiff 
upon sufficient evidence to obtain a different decision. Upon 
the question of res judicata the Judges on appeal thought that 
the case did not fall within S. 11 of the Code of Civil Procedure, 
1908, because there was in the former suit ‘‘ no active contest 
as to rights and no decision thereon as between Ma Pan Nyun 
and her co-defendants.” By their decree, dated the 7th June, 
1928, it was orderedi that the decree of the 24th November, 
1927, be set aside, that the case be returned to the District 
Court for disposal on the merits, and that the costs do follow 
the event. 

The suit was ultimately tried on the merits, with the result 
that on the 10th December, 1928, a decree was made ordering 
accounts to be taken of Ma Myit’s estate from the date of her 

1. See Ma Pan Nyun v. Maung Sit Phaung. (1928) I. L. R. 6 Rang. 
575, decided by Doyle and Das, JJ. The Report erroneously attributes the 
judgment to Das, J., alone.—K, J. R. 
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death to the date of the decree. Upon appeal (No. 296 of 1928) 
to the High Court a decree (dated the 1st April, 1930) was 
made confirming the decree of the 10th December, 1928, and 
containing certain provisions as to costs. 

If, however, the plea of res judicata affords a decisive 
answer to the claim of Ma Pan Nyun, the trial should not have 
proceeded. Their Lordships accordingly do not propose to 
examine the evidence which was adduced, but proceed at once 
to consider whether the plaintiff is bound by what was decided 
in the earlier litigation. 

It is unnecessary to consider whether the present case falls 
within the actual wording of S. 11 of the Code. It is well settled 
that the statement of the doctrine of res judicata contained 
therein is not exhaustive, and that recourse may properly be 
had to decisions of the English Courts for the purpose of ascer- 
taining the general principles governing the application of the 
doctrine. 

. The well-known statement of Wigram, V.C. in Cottingham 
v. Earl of Shrewsbury! may, their Lordships think, properly 
be cited in reference to the present case, viz.: “If a plaintiff 
cannot get at his right without trying and deciding.a case bet- 
ween co-defendants, the Court will try and decide that case, 
and the co-defendants will be bound. But if the relicf given to 


-the plaintiff does not require or involve a decision of any case 


between co-defendants, the co-defendants will not be bound as 
between each other by any proceeding which may be necessary 
only to the decree the plaintiff obtains.” 

,¢urther, in a recent case, Sir George Lowndes, in deliver- 
ing the judgment of this Board, stated what was required in 
applying the rule of res judicata as between co-defendants in 
the following language:—“In such a case, therefore, three 
conditions are requisite: (1) There must be a conflict of 
interest between the defendants concerned; (2) it must be 
necessary to decide this conflict in order to give the plaintiff the 
relief he claims; and (3) the question between the defenlants 
must have been finally decided.” (See Munni Bibi v. Tirloki 
Nath?.) 

Their Lordships now turn to a consideration of the first 
litigation. i 





1. (1843) 3 Hare 626 at 638. 


2. (1931) L. R. 58I. A. 158 at 165: I. L. R. 53 A. 103: 61 M. L. J. 
1% (P. C) 
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The suit brought by Ma Sein was an administration suit, 
the purpose and object of which was to have the mother’s 
estate divided among her four children as her heirs. To that 
suit all the alleged heirs were necessary and proper parties, for 
every one entitled to a share would be entitled to be heard upon 
the question whether or not an order for administration should 
be made. Further, no person who was not entitled to a share 
would be entitled to bring such a suit, or to have any voice 
upon the question of administration. From the outset, it was 
clear what was the issue to be decided. The plaintiff’s only title 
to sue depended upon the answer to the question whether all 
the four children were heirs of the mother or whether only the 
sons were entitled to succeed to her property, and this, in turn, 
depended upon the answer to the question whether the succes- 
sion to the mother’s property was governed by Chinese custom- 
ary law or by Burmese Buddhist law. In a word, the question 
to be determined was one between the sisters on the one hand 
and the brothers on the other. The rights of each sister in 
regard to the mother’s estate were identical; they were either 
both of them co-heirs with their brothers or neither of them 
was entitled to any share. 

The matter which was adjudged was that the succession to 
Ma Myit’s estate was governed by Chinese customary law, and 
that her daughters, therefore, were not entitled to any share 
therein. The language actually used in the Appellate Court was 
as follows1 :—“ I would hold that the Chinese customary law 
should be applied to her estate. Under that law her sons, and 
not her daughters, would inherit, and, therefore, appellant’s 
suit was righily dismissed.” That is, in terms, a finding that 
neither Ma Sein nor Ma Pan Nyun was entitled to any share 
in the estate of Ma Myit. 

It was urged that the doctrine of res judicata could not 
apply as between co-defendants to a previous suit, if no relief 
‘had been granted to the plaintiff in that suit. Their Lordships 
are aware of no principle or authority which justifies this 
contention. In Ma Sein’s suit there had necessarily to be an 
adjudication upon the issues involved before the suit could 


have been dismissed. It was not any less an adjudication 
because its consequence was the dismissal of the suit, than it 
would have been if its tenor had been the other way. 


l. See Ma Sein v. Ma Pan Nyun, (1924) I. L. R. 2 Rang. 94 at 98 
99.—K, J. R. 
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The issues involved in the present suit of Ma Pan Nyun 
are identical with the issues in the earlier suit; and their Lord- 
ships are of opinion that in regard to those issues (1) there 
was in the earlier suit a conflict of interest between Ma Pan 
Nyun and her brothers; (2) this conflict would necessarily have 
had to be'decided in order to give Ma Sein the relief which she 
claimed; and (3) the question between Ma Pan Nyun and her 
brothers (viz., whether she was entitled to any share in her 
mother’s estate) was finally decided. : 


It follows, therefore, that the plea of res judicata raised 
in the present litigation ought to have been successful and the 
suit of Ma Pan Nyun ought, on that ground, to have been 
dismissed. 


For these reasons their Lordships are of opinion that this 
appeal should be allowed. The decrees of the 7th June, 1928, 
the 10th December, 1928, and the Ist April, 1930, should be set 
aside and the decree of the 24th November, 1927, restored. In 
regard to costs, the respondent Ma Pan Nyun should pay-to the 
appellant (1) his costs of the appeal No. 9 of 1928; (2) his 
costs of the suit incurred subsequently to the 7th June, 1928 : 
(3) his costs of the appeal No. 296 of 1928; and (4) his costs 
of the appeal before their Lordships’ Board. Any costs already 
paid by the appellant under any former decree in this litigation 
should be repaid to him by the person or persons to whom, 
under such decree, they were payable. 


Their Lordships will humbly advise His Majesty 
accordingly. | 


Solicitors for appellant : Cutler, Allingham and Ford. 
Solicitor for lst respondent : J. E. Lambert. 
K. J. R.. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE ANANTAKRISHNA AIYAR. 


The Rajah of Vizianagram .. Petitioner* (Appel- 
lant in all the 
i péttitons ) 
9. 
The Government represented by the 
Government Pleader .. Respondents m all 
(Respondents). 


Cowrt-Fees Act (VII of 1870), S$. 17—“Dtstinct subjects’ — Sui by 
landholder agamst ryots under S. 193, Madras Estates Land Act, 1908— 
Dismissal—A ppeal—Court-fee payable. : 


A suit filed by a landholder against the ryots of a village under S. 193 
of the Madras Estates Land Act does not comprise ‘distinct subjects” within 
the meaning of S. 17 of the Court-Fees Act. Where such a suit is dismissed 
and the landholder appeals, the court-fee payable is on the total of the annual 
rents of the immoveable property to which the suit relates and not on the 
aggregate of the court-fees separately payable in respect of the rent of the 
holding of each particular ryot calculated in accordance with the provisions 
of S.7 (#1) (b) of the Act. 


Meaning of the expression “distinct subjects” discussed. 


In re Parameswara Patiar, (1930) I. L. R. 54 Mad. 1 : 59 M. L. J. 469 
(F.B.), relied on 


Petitions under S. 115 0f Act V of 1908 and S. 107 oí 
the Government of India Act and cl. 16 of the Letters Patent 
praying the High Court to revise the orders of the District 
Court of Vizagapatam, dated 4th March, 1930 and made in 
A. S. Nos. 94 of 1929, 214 of 1927, 236 of 1929, 320 of 1927, 
A19 of 1929, 473 of 1927 and 578 of 1929. 


S. Venkatesa Aiyangar for petitioner. 


The Government Pleader (P. Venkataramana Rao} for 
respondents. 


The Court delivered the following 


JupcMENT :—These revision petitions raise the question as 
regards the proper Court-fee payable in a suit filed by a land- 
holder against the ryois under S. 193 of the Madras Estates 
Land Act for enhancement of rent. Each -revision petition 
relates to a suit for enhancement of rent against the ryots of a 
particular village, and each of the seven revision petitions relates 
to each of the seven villages, The grounds for enhancement 
alleged in the plaints are the same. The suits having been dis- 
missed, appeals were preferred by the landholder and the ques- 


t a eT 


*C R. Ps. Nos. 1764 to 1770 of 1930. 10th March, 1932. 
R—10 
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tion arose whether S. 17 of the Court-Fees Act applies to the case, 
and whether the Court-fee payable in respect of the appeal was 
the Court-fee payable on the total of the rents of the immove- 
able property to which the suit relates payable for the year next 
before the date of presenting the plaint (S. 7 (xi) (6) of the 
Court-Fees Act) or whether the Court-fee payable is the aggre- 
gate of the Court-fees separately payable in respect of the rent 
of the holding of each particular ryot calculated in accordance 
with the provisions of S.7 (xi) (b) of the Court-Fees Act. 
The learned District Judge held that though the practice with 
all the divisional officers of the District and in that District 
Court was to accept a Court-fee paid on the aggregate annual 
income sought io be enhanced, yet as I understand his order, 
having regard to the fact that each individual ryot has to pay- 
his own individual rent that under S. 98 that a suit instituted 
under S. 193 may in certain circumstances be split up into 
separate suits for being tried separately, and that it was undeni- 
able that separate causes of action constitute separate subjects 
within the meaning of S. 17 of the Court-Fees Act, the objec- 
tion raised by the Court-fees examiners was correct, and direct- 
ed the landholder—appellant—to pay the excess Court-fee cal- 
culated separately in respect of rent payable in relation to each 
holding included in the suit. The landholder has preferred 
these revision petitions — 


The question turns on the construction of S. 17 of the 
Court-Fees Act which enacts. 

“Where a suit embraces two or more distinct subjects, the plaint or 
memorandum of appeal shall be chargeable with the aggregate amount of the 


fees to which the plaints or memoranda of appeal in suits embracing sepa- 
rately each of such subjects would be liable under this Act.” 


Then the section proceeds to enact that, nothing in the sec- 
tion shall be deemed to affect the power conferred by the Code 
of Civil Procedure, S. 9, t.e., S. 9 of Act VIII of 1859, corre- 
sponding to Order 1, rule 2 of the present Code of Civil Proce- 
dure, which enables the Court to order separate trials if that be 
found to be the more convenient course to follow. It should be 
noticed that the words used in S.17 ‘are ‘two or more dis- 
tinct subjects’ and not ‘two or more distinct causes of action’. 
The distinction is important, because in Ponnammal v. 
Ramamirda Atyarl a Full Bench of this Court held that a 





1, (1914) L L. R. 38 Mad. 829 +28 M. L. J. 127 (E.B). 
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claim for possession and a claim for mesne profits are separate 
causes of action, and separate suits are maintainable in respect 
of the same, and that the bar under Order II, rule 2, Civil 
Procedure Code, would not apply to such cases. That was a 
ruling on the Civil Procedure Code, Order II, rule 2. 


Recently, a Full Bench of this Court in Parameswara 
Pattar, In rel had to consider the meaning of the words ‘dis- 
tinct subjects’ in S. 17 of the Court-Fees Act, and, that in res- 
pect of a suit for possession of land and mesne profits. The 
Full Bench held that the Court-fees payable is on the aggregate 
value of both reliefs. The Full Bench observed at page 2 of the 
report as follows :— 

“The word ‘subjecta ’ in this section is somewhat obscure in its meaning, 
and has been held in some decisions to be not capable of precise definition. 
Ordinarily, the right or title to the land 1s the basis for the claim for posscs- 
sion of the land, as also for mesne profits, and it cannot therefore be deemed 
that the two claims are so disconnected, without any inter-relation, as to 
form distinct subjects, under section 17 of the aforesaid Act.” 

Later on it was observed with reference to the argument 
based on Ponnammal v. Ramamirda Atyar§ as follows :— 

“The question remains whether separate causes of action would in- 
variably be the criterion for treating the claims based on them as distinct 
subjects, under section 17 of the Court-Fees Act. In the ‘Full Bench case, 
Kishori Lal Roy v. Sharui Chunder Mosuindar® this docs not appear to 
have been taken as the deciding test. . . The preponderance of authority 
is in favour of not treating these two claims as ‘distinct subjects’ under section 
17 of the Court-Fees Act. The Full Bench also remarked that as there 
was no definition of the word ‘subject’ in the Court-Fees Act, one need not 
attempt to define it, but should only be guided by the long course of prac- 


tice, and that any doubt or obscurity as to the precise meaning of the 
word ‘subject’ in section 17 should be cleared by the Legislature jn due 


course, . 

Lhe learned District Judge had not the benefit of this Full 
Bench decision which was delivered some weeks after his judg- 
ment in the present cases. S. 193 enacts that “a suit for en- 
hancement may be instituted against any number of ryots col- 
lectively, provided (1) all such ryots are ryots of the same 
landholder, (2) that all the holdings in respect of which the 
suit is instituted are situate in the same village, and (3) that 
the grounds for enhancement are the same”. Though S. 30 of 
the Act enables the landholder to sue for enhancement of rent 





1, (1930) I. L. R. 54 Mad. 1 : 59 M. L. J. 469 (FB). 
2. (1914) I. L. R. 38 Mad. 829 :28 M. L. J. 127 (F.B.). 
: 3. (1882) I. L. R. 8 Cal 593 (F.B.). 
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on various other grounds mentioned in that section, in case he 
should propose to file a single suit under S. 193 of the Act, he 
should restrict his rights so far as the suit is concerned and 
bring himself within the proviso to S. 193, which restricts his 
rights to sue for enhancement of rent in particular ways. In 
my opinion, having regard to the decision of the Full Bench in 
In re Parameswar Pattar, it is not a sufficient answer in res- 
pect of the point now under consideration to say that the land- 
holder could file separaie suits against each of the ryots of the 
village for enhancement and that the causes of action in respect 
of each ryot are different. The question is whether the suit 
under S. 193 embraces ‘distinct subjects. The suit is one for 
enhancement of rent on common grounds. It is not for enhance- 
ment of rent and for some other reliefs. It was mentioned 
that in the decision in In re Parameswara Pattar! the appellant 
only was represented and that neither the respondent nor the 
Government were represented and that notices had not been 
given to the Government pleader, but I am afraid that all that 
is no ground for my not being bound by the opinion of the Full 
Bench. ‘The learned District Judge says that the practice all 
along was to accept a Court-fee paid on the aggregate annual 
income sought to be enhanced.” The word ‘subject’ has 
not been defined, and it is, I think, not unreasonable to 
hold that a suit under S. 193 does not comprise ‘distinct 
subjects’ and that the suit of the tlandholder to 
enhance the rent upon the particular conditions mentioned in 
that section which should all exist before a suit under that sec- 
tion could be instituted, does not embrace ‘distinct subjects” 
within the meaning of S. 17 of the Court-Fees Act. 


If there is any doubt on the matter, being a taxing statute, 
the subject is entitled to the benefit of the doubt arising on the 
words of the taxing statute. I donot propose to go into the 
several decisions cited before me which refer to causes of action 
and suits based on different causes of action, since after the 
decision of the Full Bench in In re Parameswara Pattar,1 those 
considerations are not conclusive in considering whether a 
particular suit embraces ‘ distinct subjects’ within the meaning 
of S. 17 of the Court-Fees Act. 





1. (1930) I. L. R. 54 Mad. 1 : 59 M. L. J. 469 (F.B.). 
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I may note here that under the powers conferred by S. 198, 
the Collector did not order separate trials as against each of 
the ryots in this particular case. 


On the whole, I have come to the conclusion that the 
Court-fee originally paid on the appeals was correct and that 
the order of the learned District Judge directing payment of 
additional Court-fee by the appellant in the District Court 
should be set aside. In the peculiar circumstances, I make no 
orders as to costs of these revision petitions. 


B. V. V. Pettitons allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—-Mr. Justice REmLY AND MR. JUSTICE 
ANANTAKRISHNA ALYAR. 


adde Venkataswami and another .. Appellantse (Defts. 
Nos. 11 and 12) 


V. 
Bommaraju Venkata Subbayya and others. Respondents (PIF. 
and Defts. Nos. 42 
to 45, 2, 3, 4, 5, 6, 
8, 9, 10 and L. R. 
of lst Deft.). 
Fraud—Fraud on registration law—Stit by vendor to avoid deed— 
Matntamabutty—“In pari delicto potiorest conditio possidentis.” , 
As a general rule a plaintiff cannot plead his own fraud or illegal act as 
a basis of his claim or as a necessary step towards the success of his claim. 
His position in that matter is not made better by showing that the defendant 
has joined him in the fraud or illegal act or by the fraud or illegal act not 
being pleaded but coming to light in the course of the suit or even in the 


hearing of an appeal This rule 1s applicable even though there has been a 
fraud against a statute. 


Where under a sale-deed four items of properties were purported to be 
sold but it appeared that the parties did not intend that title should pass 
thereunder ın respect of one item and thal it was included merely to have the 
document registered in another Registration District, 


Fleld, that the vendor who was a party to the fraud could not sue to 
establish that the document was not validly registered and could therefore 
be ignored. 


Appeals against the decrees of the Court of the Additional 
Subordinate Judge of Bapatla in A. S Nos. 28, 27 and 28, and 
28 of 1924 preferred against the decree of the Court of the 
District Munsif of Ongole in O. S. No. 601 of 1921. 





” S. A, Nos. 717, 1541 and 1893 of 1925. 14th September, 1931. 
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The facts of the case sufficiently appear in the judgments. 

P. Venkataramana Rao for Appellants. 

B. Somayya for Ist Respondent. 

The Court delivered the following Judgments :— 

Reilly, J—[The material portion of the judgment is as 
follows. ] 

* * * * 

It is not now disputed that all the property concerned in 
the suit, as has been found by the Lower Courts, was the pro- 
perty of Karavadi Ramaswami at the time of his death in 1860 
and that after his death Mahalakshmamma had only a widow’s 
interest init. The sale-deed Ex. I, which I have mentioned, 
was dated the 7th September 1908 and was executed by 
Rangamma and her three sons then living, the Plaintiff, Defen- 
dant 43 and an elder brother, Venkatappayy a, now dead. It * 
was in favour of Defendant 1, who is now represented b 
Defendants 2 to 4 as his legal representatives and by othe 
contesting Defendants as transferees from him. Ex. I is 
registered document ; but in it a small item of one cent is in- 


cluded which never belonged to the vendors and which it has : 


been found was never intended by any of the parties to 
Fx. [ to pass to the vendee. It was included only for 
the purpose of getting the document registered in a 
particular Sub-Registrar’s office, in which no sale-deed 
relating to the other items, which were intended to be 
transferred, could have been registered. The Plaintiff in his 
plaint pleads that the inclusion of item 4 in the document and 
getting the document so registered in an office where otherwise 
it could not have been registered was a fraud on the Registra- 
tion law and that therefore the document has not been validly 
registered and he can ignore it. On the facts there is no doubt 
that that was a fraud against ihe Registration Act. The 
evidence is in effect that the plaintiff, his brother, Defendant 
43, and Defendant 1, the vendee, all joined in that fraud. The 
District Munsif and the Subordinate Judge therefore found 
that Ex. I was not validly registered and had no legal effect. 
Before us a contention has been raised for the contesting 
Defendants that the Plaintiff cannot plead his own fraud in 
that way and that, even if this fraud had come to the notice of 
the Court otherwise, no relief could be given to the plaintiff in 
the suit on that basis but that the maxim in pari delicto potior 
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est conditio defendentts et possidenits shculd be applied. It 
cannot be denied that as a general rule a Plaintiff cannot 
plead his own fraud or illegal act as a basis of his claim or as 
a necessary step towards the success of his claim. His position 
in that matter is not made better by showing that the Defendant 
has joined him in the fraud or illegal act or by the fraud or ille- 
gal act not being pleaded but coming to light in the course of the 
trial of the suit or even in the hearing of an appeal. Gascoigne 
v. Gascoigne! and Scott v. Brown.® In the latter case the 
plaintiffs sued on an illegal contract involving an indictable 
offence. The illegality was not pleaded, and, although the trial 
Judge noticed it he did not let it affect the disposal of the case 
before him. It was the Lord Justices in the Court of Appeal 
who themselves took the point. Smith, L. J. said 


“If a plaintiff cannot maintain his cause of action without showing, as 


part of such cause of action, that he has been guilty of illegality, then the 
Courts will not assist him in his cause of action,” 


and he applied the maxim In pari delicto pottor est conditio 
posstdentts. Lindley, L. J. said 
“Tt matters not whether the defendant has pleaded the illegality A 


` 


whether he has not. If the evidence adduced by the plaintif proves the 
illegality, the Court ought not to assist him”. 


I do not think there can be any doubt about the general 
rule. But it has been suggested that there isan exception when 
the fraud or illegality disclosed is in contravention of some 
rule of public policy embodied in a Statute and that, if that is 
so the plaintiff may be allowed to vindicate the law and public 
policy to his own profit in spite of his own fraudulent or illegal 
act. So far as I understand the matter, there is no such excep- 
tion. In Cottington v. Fletcher, the plaintiff was a Papist who 
owned an advowson, t.e., the right to present to a living in the 
church of England. By a Statute, William and Mary C. 26, 
no Papist can present to a living in the church of England, nor 
can any one who holds an advowson in trust for a Papist. To 
protect his property Cottington assigned the advowson to 
Fletcher under an arrangement that Fletcher should hold it in 
trust for him, and Fletcher presented to the living the second 
defendant in the case. Subsequently Cottington became a con- 
forming Protestant, and he then sued for a re-assignment of the 
advowson. Lord Hardwicke indicated his opinion that, if 
Fletcher had raised a demurrer that Cottington could not plead 
i ee 


1. (1918) 1 K. B. 223. 2. (1892) 2 Q. B. 724. 
3. (1741) 2 Atk 156 : 26 E. R. 498. 
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his fraud against the law in that way, Fletcher would have > 
succeeded. The report of that case is not very full; but in 
Muckleston v. Browns. Lord Eldon, commenting upon the case, 
expressed strongly the same view, though he appears to have 
doubted whether ihe report was correct in another respect. 
There it will be seen that Cottington was disclosing a contra- 
vention of what was regarded as a matter of the highest public 
policy, and yet he would not have been allowed to do so if ob- 
jection had been raised. In Curis v. Perry} Chiswell, a 
Member of Parliament had allowed ships bought by his partner, 
Nantes, with the partnership money to be registered in the 
name of Nantes alone in order that they might be used for 
contracts with the Government in violation of the Contractors’ 
Act, under which no Member of Parliament could have any 
interest in any contract with the Government. Lord Eldon said 


“The moment the purpose to defeat the policy of the law by fraudu- 
lently concealing that this was his (Chiswell’s) property is admitted, it is 
very clear he ought not to beheard in this Court to say that it is his property”. 


And there the rule was applied, although there had been a 
fraud against another Statute also, 34 Geo. II C. 68, under 
which the name of the owner of every ship had to be registered, 
But no vindication of public policy even in those very impor- 
tant matters could avail against the general rule. In the same 
case Lord Elden quoted an unnamed and unreported case, in 
which Lord Kenyon dismissed a bill for the reconveyance of 
property given by the plaintiff to his son as a nominal qualifi- 
cation for a seat in Parliament in fraud of a Statute regarding 
qualifications for Parliament. In none of those cases was the 
fact that the confession of fraud would have disclosed the 
contravention of an important rule ot public policy embodied 
in a Statute treated as having any effect in qualification of the 
general rule. It will be observed that Coitington was trying by 
his plea to undo the evasion of a Statute and thereby to recover 
his property, almost exactly what the plaintiff is trying to do i in 
respect of Ex. I, in this case. 

Can we suppose that there is any special sanctity about the 
Registration Act, which would bring in an-exception to the 
general rule ? No doubt the Registration of a sale-deed in the 
proper office is a matter of public policy. But it can hardly be 
suggested that it ts a matter of higher public policy than the 





4, (1801) 6 Ves. Jun. 52 : 31 E. R, 934, 
5. (1802) 6 Ves. Jun. 740: 31 E. R. 1285, 
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questions dealt with in the cases I have quoted. Why should 
the plaintiff, who has joined in the fraud in this case, be 
allowed to profit by it or to plead it ? Is it a matter of over- 
mastering public policy that the vendee under Ex. I should not 
be allowed to remain in possession because Ex. I was not 
validly registered ? I think a recent amendment of the law 
by the Legislature shows that there can be no such over-master- 
ing public policy in connection with the Registration Act. 
Under S. 53-A recently added to the Transfer of Property 
Act a vendee, who has got only an unregistered sale-deed, may 
protect his possession by pleading part-performance and may 
actually use the unregistered sale-deed to prove the terms of the 
sale. When the Legislature has provided in that way for effect 
being given to a transfer, though the Registration Act has not 
‘been complied with, we cannot say that it is even a matter of 
public policy that the vendee under Ex. I should not be allowed 
to remain in possession. In my opinion the plaintiff cannot 
be allowed to plead or take advantage of any invalidity in the 
registration of Ex. I. Ex. I on its face is a validly registered 
document, and for the purpose of this case we must treat it as 
such. 

[His Lordship then dealt with the other points in the case. ] 


Anantakrishna Atyar, J.—[The material portion of the 
judgment is as follows :—] 

Under Exhibit I, four items of properties are purported 
to be sold to the Ist defendant. The fourth item covered by 
Exhibit I is one cent of inam dry land situate in Chadala 
village attached to Ongole Sub-Registration District ; whereas 
items 1, 2 and 3 of Exhibit I are lands attached to Kothapatnam 
Sub-Registration District. The document was presented to the 
Ongole Sub-Registrar for registration and was registered by 
him. The allegation in paragraph 3 of the plaint regarding 
this matter was as follows :— 


“Besides this, whereas the Ist defendant should have got the said 
document registered at Kothapatnam, he got it registered at Ongole by 
including unjustly and fraudulently some other properties unnecessarily. 
Hence the said document is not at all valid in law and the Isi defendant 
cannot acquire any right whatever under the said document.” 


The lst defendant’s plea was that item 4 also was sold to 
him but that the plaintiff and others re-purchased from the 1st 
defendant the one cent of land (item 4) on payment of a small 
amount and are in possession thereof. 

R—11 
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Both the Lower Courts have held that the parties to Ex- 
hibit I could never have intended that item 4 should form 
part of the property conveyed by the document, and that 
it could never have been intended that any title should pass 
thereunder in item 4—one cent—and that the executants of Ex. 
I had no shadow of title to that one cent and that the 1st defend- 
ant also must be taken to have been aware of the same. It 
was for the convenience of the plaintiff, and his brother, the 
43rd defendant—who was employed at Ongole—and at their 
suggestion that item 4 was included in Ex. I, and the docu- 
ment registered at Ongole. On these facts it was argued for 
the plaintiff that the registration of Ex. I is invalid in law. 
On behalf of the lst defendant it was argued that the plain- 
tiff was equally party to the fraud as the lst defendant and 
that it is not open to the plaintiff to allege his own fraud and 
claim relief on that basis. The plaintiff’s learned advocate 
replied to this argument by saying that the Registration Act is 
a statute of public policy, and that there could be no estoppel 
against the provisions of such a statute. Our attention was 
also drawn to the decisions of the Privy Council in 
Harendra Lal Roy Chowdhurt v. Hart Das Debie and 
Biswanath Prasad v. Chandra Narayan Chowdhurit. After 
having the question argued before us, I have come to the con- 
clusion that it is not open to the plaintiff in such circumstances” 
to allege his own fraud and claim relief on that basis. In 
Broom’s Legal Maxims, the maxim is quoted— ‘Nemo 
allegans turpitudinem suam est audtendus—No one alleging 
his own baseness ought to be heard. Another maxim is 
referred to, viz, Nullus commodum capere potest de 
injuria sua propria—No one can take advantage of his own 
wrong. It is also said ‘In part delicto potior est conditio 
possidentis'—In equal fault, the condition of the possessor is 
more favourable. Various decisions have been cited in support 
of the principle underlying the above legal maxim, but I do not 
propose to go into the same. l 

It is stated in Storys Equity Jurisprudence, Vol. I, 
section 421: 


“In general, where parties are concerned in illegal agreements or other 
transactions, whether they are mala prchibita or mala in se, Courts of 





6. (1914) L. R 41 I. A. 110: I. L. R. 41 Cal 972 :27 M. L. J. 80 (P. C). 
7. (1921) L. R. 48 I. A. 127: L L, R. 48 Cal. 509: 40 M. L. J. 489 (P.C). 
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Equity, following the rulc of law as to participators in a common crime, 
will not interpose to grant any relief; acting upon the known maxim, In 
pari delicto potior est condttto defendentts et possidentis. The old cases 
often gave relief, both at law and in equity, where the party would other- 
wise derive an advantage frem his iniquity. But the modern doctrine has 
adopted a more severely just, and probably politic and moral rule, which is, 
to leave the parties where it finds thcm, giving no relief and no counte- 
nance to claims of this sort.” 


See also 3rd Edition of Story’s Equity Jurisprudence by 
Randall, section 298. 


In Raghupati v. Nrishingha8 Justice Sir Asutosh Mooker- 
jee discusses this question. The learned Judge in addition to 
quoting some English authorities also quotes the following 
passages from certain American decisions : 


‘‘ The law leaves the paities to such a contract as it found them. If 
either has sustained a loss by the bad faith of a particeps criminis, itis but 
a just infliction for premeditated and deeply practised fraud, which, when 
detected, deprives him of anticipated profits, or subjects him to unexpected 
losses. He must not expect that a judicial tribunal will degrade itself by an 
exertion of its powers, by shifting the loss fiom the one to the other. or to 
equalise the benefits or burthens which may have resulted by the violation of 
every principle of morals and of laws. Or, as Chancellor Walworth states 
it: ‘Wherever two or more persons are engaged ina fraudulent transac- 
tion to injure another, neither law nor equity will interfere to relieve either 


of those persons, aa against the other, from the consequences of their own 
misconduct.” 


In Scott v. Brown® the Court of Appeal made certain 


observations which are relevant to the present case. Lindley, 
L. J., said: 


“Ex turpt causa non oritur acho. This old and well-known legal 
maxim is founded in good sense, and expresses a clear and well-recognised 
legal principle, which is not confined to indictable offences. No Court ought 
to enforce an illegal contract or allow itself to be made the instrument of 
enforcing obligations alleged to arise out of a contract or transaction which 
is illegal, if the illegality is duly brought to the notice of the Court, and if 
the person invoking the aid of the Court is himself implicated in the illegal- 
ity. It matters not whether the defendant has pleaded the illegality or 
whether he bas not. If the evidence adduced by the plaintiff proves the 
illegality, ihe Court ought not to assist him. If authority is wanted for this 


proposition, it will be found in the well-known judgment of Lord Mansfield 
in Holman v, Johnson.” 


Lopes, L. J., quoted an extract from the judgment of 


Cockburn, C. J., in Begbie v. Phosphate Sewage Co.11 to the 
following effect :— 


“The plaintiff cannot present his case to the jury without necessarily 
disclosing the unlawful purpose in furtherance of which this money was 
paid.” 
rr U 

8. (1922) 36 C. L. J. 491. 9. (1892) 2 Q. B. 724. 

10. (1775) 1 Cowp. 341 at 343: 98 E. R. 1120. 
11. (1875) L. R. 10 Q. B. 491 at 500. 
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It has to be observed that, though the illegality ot the 
contract was not pleaded by the defendant, the point was taken 
by the Court and acted upon. 


A. L. Smith, L. J., observed at page 734 : 


“Now, how does the law stand upon the subject? Ifa plaintiff cannot 
maintain his cause of action without shewing, as part of such cause of action, 
that he has been guilty of illegality, then the Courts will not assist him in his 
cause of action. This was decided in Taylor v. Chester!? where the illegality 
was pleaded, and also in Begbie v. Phosphate Sewage Co 11, where it was 
not pleaded, but, the fraud being apparent, the Court would not interfere.” 

In Petherperumal Chetty v. Muntandy Servaiis the Privy 
Council held that the contemplated fraud must, according to 
the authorities, have been effected and that then, and then alone, 
does the fraudulent grantor or giver lose the right to claim 


the aid of the law to recover the property he has parted with 
(see page 559). 

In the present case the fraud has been effected, the plain- 
tiff has got his money, and the defendant was put in possession 
of the properties. Therefore the plaintiff could not be given 
relief. Reference inay be made to a decision of this Court 
in Janu Sait v. Ramasam: Naiduit. There the plaintiff entered 
into a contract for the purchase of rice in violation of rice 
control regulations. The rice purchased was subsequently 
commandeered by the Government under the regulations. It 
was held that the purchaser was not entitled to recover the 
portion of the price paid by him to the defendant by reason 
of such commandeering when it was proved that both the 
plaintiff and the defendant knew of those restrictions and 
were parties to the illegal contract. Justice Phillips ohserved 
at page 568: 

“When both parties are in part delicto, the maxim ‘In pari delicto potwr 
est conditio possidentss’ applies and the Courts will not assist the plaintiff to 
recover in such a case.” 

Justice Devadoss observed at page 576 as follows :— 


“Tn this case, the contract has been fully completed and the plaintiff who 
seeks relief on the ground of fraud is not entitled to it, as I find on the evi- 
dence that he was uot deceived as regards the terms of the licence, and his 
conduct in getting rice without a licence to buy in Negapatam was in viola- 
tion of the rules framed in the interests of the public This point is fatal to 
the plaintiff’s case and he is entitled to no relief.” 





11. (1875) L. R. 10 Q. B. 491. 12. (1869) L. R. 4 Q.B 
13. (1908) L. R. 35 I. A. 98; I. L. R. 35 C. 551: 18 M. re. 
14, (1923) 18 L. W. 564. 
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See dlso Jones v. Merionethshire Permanent Benefit 
Building Soctety,:5 where Lindley, L. J., observed: 


‘A plaintiff is not entitled to relef in a Court of Equity on the ground 
of the illegality of his own conduct. In order to obtain relief in equity he 
must prove not only that the transaction is illegal, but something morc; be 
must prove either pressure or undue influence. If all that he proves 18 an 
illegal agreement he is not entitled to relief.” 


Some very early English decisions were also cited to us in 
which the Court made similar observations that the plaintiff in 
such circumstances would not be given any relief when he has 
to plead his own fraud as part of his cause of action. 

The frand in this particular case having been effected, as 
already mentioned, it is enough to rely on the decision in 
Petherperumal Chetty v. Muniandy Servati® to decide this 
point against the plaintiff. The Privy Council decisions 
in Harendra Lal Roy Chowdhurs v. Hari Dasi Debt6 and Bis- 
aanath Prasad v. Chandra Narayan Chowdhurit are not really 
applicable to the exact point that we are now considering. The 
question there was not whether the plaintiff could be allowed 
to sct up his own fraud, but whether registration was pro- 
perly and validly effected when the question arose with 
reference to third parties. 

[His Lordship dealt with the other points and dismissed 
the plaintiff's appeal while allowing the second appeals of 
defendants two to six and nine to twelve | 

B. V. V. Decree niodified. 


; PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna. | 
PRESENT :—LoRD BLANESBURGH, Lorp TOMLIN AND SIR 
GEORGE LOWNDES. 
Raja Raghunandan Prasad Singh and another .. 4ppelanise 
v. 
Raja Kirtyanand Singh Bahadur .. Respondent. 


Surety bond—Consiructton—Liabiltty of surety for stated sun — Lia- 
bility, ıf absolute or only for defic.ency up to the linti—Ap plication or sutt 





“P. C. Appeal No. 93 of 1930, 12th February, 1932. 
Patna Appeal No. 59 of 1928. 
6. (1914) L.R 41 I.A. 110: LL.R. 41 Cal, 972: 27 M.L.J. 80 (P.C). 
7, (1921) L. R. 48 I. A. 127: I. L. R. 48 Cal 509: 40 M. L. J. 489 (P.C.). 
13. (1908) L. R. 35 I. A. 98: I. L. R. 35 Cal. 551: 18 M. L. J. 277 (P.C). 
15. (1892) 1 Ch. 173 at 182. 


v. 
Venkaia 
Subbayya. 


—- 


Ananta 
krishna, 
Aiyar, J. 
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to enforce—Limitation applicable--New plea—Late stage—Injury to 
opponent, 


An application to enforce a security bond against the surety should, 
under the Indian Limitation Act, be made within three years if it is properly 
an application in the suit, or within six yearsif it should be made by inde- 
pendent suit. 


Where a bond is executed by a surety in pursuance of an order of 
Court, the bond should be considered in the light of the order directing the 
security to be given. 


A bond by way of security executed by the defendant (a puisne mort- 
gagee), in pursuance of an order of Court, granting stay of execution pend- 
ing an appeal from a mortgage decree for one year from April, 1919, provid- 
ed as follows: (i) (if the appeal be disposed of within one year from lat 
Apni, 1913), “the defendants shall pay the sum of Ra. 77,000 or whatever 
muy be payable under the High Court order not cxceeding Rs 77,000, (in 
default) any amount so payable as aforesaid shall be realised from (me) ; 
(st) (iE the appeal be not so disposed of within one year), the decrec-holders 
according to the order of the High Court shal! be able to execute their decree 
with tacecest and to realise Rs. 77,000 from me.” The appeal was dismissed 
in July, 1921. The mortgaged properties were sold in January, 1925. There 
was a deficiency and in January, 1927, the decree-holders applied to enforce 
the bond. The surety pleaded that the application was barred by limitation. 


Held, that on a true construction of the document, 


(a) it was not an absolute security which the decrcee-holdera were to 
be free to realise im nediately on the Ist April, 1920; it was a security to the 
extent of Rs, 77,009 for the balance, if any, remaining unpaid after sale ; 


(b) until the property was sold, the liability under the bond could not 
be enforced and the date of sale being January, 1925, the application in 
January, 1927, to enforce the bond was in time ; 


(c) the objection to the matntainability of the application on the 
ground that a anit was the proper remedy was not open to the surety, as it 
had not been raised in India or in the printed case before the Board, having 
regard to the fact that if the objection prevailed, the decree-holders would 
be barred by lapse of time from enforcing their proper remedy. 


Judgment of the High Court, Patna, reported in Raja Raghunandan 
Prasad Singh v Roja Kirtyonand Singh Bakadwur, (1928) LL.R. 8 Pat. 310, 


reversed. 

Appeal No. 93 of 1930 from a decree of the High Court, 
Patna, dated the 16th August, 1928, which affirmed an order 
passed by the Subordinate Judge of Monghyr, dated the 28th 
July, 1927, dismissing the decree-holders’ (appellants’) applica- 
tion under S. 145, Civil Procedure Code, to enforce a registered 
security bond, dated the 7th August, 1919, executed by the 


respondent. r 
De Gruyther, K. C. (with Wallach) for appellants. 
Dunne, K. C. (with Hyam) for respondent. 
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12th February, 1932. Their Lordships’ judgment was 
delivered by 


Lorn TomiLin.—On the 22nd December, 1917, a decree was 
obtained in a suit to enforce a mortgage against the mortgagor 
and a puisne mortgagee, who is respondent here. The 


decree was in the ordinary form of such decrees in India; 


that is, six months were given for redemption, and at 
the end of that time in’ default of redemption the pro- 
perty was to be sold. The decree did not contain, and 
having regard to Order 34 of the Civil Procedure Code could 
not contain, a personal judgment against the mortgagor 
for the mortgage money. An appeal to the High Court 
against the decree was duly taken by the mortgagor. On the 
31st August, 1918, the decree was made absolute. 


On the 25th October, 1918, an application was made to the 
Subordinate Judge by the decree-holders to bring the property 
to sale. 

On the 2nd April, 1919, an order of the High Court was 
made by consent for a stay, and the order was in these terms: 
“Let the respondents’ petition for execution’’—the respondents 
means the decree-holders—“now pending be stayed for the 
period of one year as and from the 1st April, 1919, upon the 
appellant” (meaning thereby the mortgagor) “furnishing sol- 
vent security in the Lower Court to the satisfaction of the Sub- 
ordinate Judge by the Ist May, 1919, for the sum of 1 lakh and 
12,000 rupees. In the event of the appellant’s appeal to this 
Court not being disposed of within the period of one year cal- 
culated from the Ist April, 1919, let a further stay be granted 
for a period of one more year from the lst April, 1920, upon 
the defendant’s [stc] furnishing solvent security in the Lower 
Court to the satisfaction of the Subordinate Judge for a fur- 
ther sum of 1 lakh and 12,000 rupees, such last-mentioned 
security to be furnished on or before the 1st April, 1920, in the 
event of such further or additional stay being necessary.” 


Pursuant to that order there was executed* by the 
respondent here (he being as already indicated a puisne 
encumbrancer and as such the second defendant to the suit} 


* Executed on the 7th August, 1919.—K. J. R. 


"w 
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a bond by way of security to satisfy in part the solvent 
security required by the High Court for the sum of I lakh 
and 12,000 rupees. The sum of I lakh and 12,000 rupees 
seems to have been fixed because it represented one year’s in- 
terest on the mortgage money, and the object was to put the 
decree-holders ultimately in the position of being no worse off 
by reason of one year’s delay in enforcing their security. 

The bond* so executed by the respondent was in this 
form:—It recited the suit and the decree of the 22nd 
December, 1917, in favour of the plaintiffs in the suit and that 
the defendants in the suit had preferred appeals to the High 
Court, and it further recited that the decree-holders had applied 
to execute the decree and that the defendants had made an 
application for a stay and that they had heen called upon to 
furnish security by the order of the 2nd Apri, 1919,. to 
which reference has already been made. Then it proceeds as 
follows: “Accordingly I of my own free will stand security to 
the extent of rupees seventy-seven thousand out of rupees one 
lakh and twelve thousand as therein ordered and covenant that 
if the decree of the first Court be confirmed or varied by the 
Appellate Court within one year from the Ist April, 1919, the 
said defendants shali duly act in accordance with the decree of 
the said Appellate Court and they shall pay the sum of rupees 
seventy-seven thousand or whatever may be payable under the 
said High Court order not exceeding rupees seventy-seven 
thousand, but if they should fail to pay the sum of rupees 
seventy-seven thousand, then any amount so payable as afore- 
said shall be realised from my person and my legal representa- 
tives shall be personally liable to pay the same.” 

Up to this point the document provides for the case of the 
decree of the first Court being confirmed or varied by the 
Appellate Court within one year from the Ist April, 1919—an 
event which did not happen. The next clause, however, deals 
with events which did happen in the folowing terms: “ Be 
it known that if the judgment-debtors fail to furnish security 
to the extent of rupees one lakh and twelve thousand on the 1st 
April, 1920, in case the appeals be not decided within that date 
then the decree-holders according to the order of the High 
Court shall be able to execute their decree with interest and 





“The security bond was duly registered in Book 4 under the Indian 
Registration Act,—K, J. R 
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shall be able to realise rupees sevenly-seven thousand from me 
and my representatives the money secured by this bond.” 


In December, 1920, the application by the decree-holders 
to bring the property to sale seems to have been struck out. 
The appeal against the decree in the suit was not heard belore 
the Ist April, 1920. It.was. in fact, heard on the 19th July, 
1921, and was dismissed. On the 6th March, 1922, there was 
a further application for execution of the judgment, and on 
that application an order was made for the sale of the property. 
On the 26th January, 1925, the property was sold under that 
order, and, as appears from the account of the proceeds of the 
sale, the sale did not realise by a sum of 93,000 odd rupees 
enough to satisfy the amount due on the mortgage. 


On the 16th December, 1925, there having been an appeal 
from the High Court to their Lordships’ Board, an order in 
Council was made affirming the original decree and making an 
order with regard to additional costs. 


On the 25th January, 1927, the decree-holders made an 
application in the suit to enforce the bond against the respond- 
ent here. Upon that application the questions arose which fall 
for the determination of the Board to-day. 


On the 18th May, 1927, a decree was passed in the suit 
ordering the mortgagor in the suit to pay the balance of the 
mortgage money. After that the application of the present 
appellants to enforce the respondent’s bond came before the 
Subordinate Judge, and on 28th July, 1927, he delivered his 
judgment. He stated that the issues were as follows:—(1) Is 
the application barred by limitation? (2) As the interest due 
from April, 1919, to March, 1920, has already been realised by 
the sale of the mortgaged property, can the decree-holders 
realise the surety money from the applicant? (3) Is the 
security without consideration? (4) Is the petitioner precluded 
from raising this point after notice under Order 21, Rule 22? 
Has the said notice been served? He dealt, first of all, with the 
point with regard to interest, and their Lordships understand 
ihat the view that he took was this: Inasmuch as the one lakh 
and twelve thousand rupees was fixed by reference to the 
amount of the interest for one year, the rupees seventy-seven 
thousand mentioned in the bond was, in fact, part of the in- 
terest for that one year ending 31st March, 1920, and further 

R—12 
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Raja 
Raghu- 
nandan 
Prasad 

Singh 
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Raja 

Singh 

Bahadur. 





Lord 
Tomlin. 
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that as the purchase money received on the sale would have 
been applied first in satisfaction of interest before being applied 
in satisfaction of capital, therefore the liability for which the 
seventy-seven thousand rupees had to answer had disappeared 
and, that being so, the giver of the bond was under no liability 
in respect of it. That was his answer to the second poirt. 

The learned Judge held upon the first point, which he dealt 
with next, that the application was not barred by the Statute of 
Limitations. 

Then he dealt with the points about consideration and 
notice which do not now arise, and he concluded that the 
decree-holders, the appellants here, were not entitled to realise 
anything in respect of the bond as the dues for which the 
respondent here stood surety had all been satisfied. 

An appeal was taken to the High Court and on 16th August, 
1928, the judgment of the High Court was delivered and the 
appeal was dismissed. The Judges of the High Court took a 
different view from that of the Subordinate Judge. They 
rejected the conclusion of the Subordinate Judge that the bond 
was given for interest only, and held that upon the true con- 
struction of the bond the sum of Rs. 77,000 had become payable 
on the Ist April, 1920, and therefore that the appellants were 
statute barred and not in a position to enforce the bond against 
the respondent. 

In their Lordships’ judgment the success or failure oí this 
appeal depends primarily upon the true construction of the 
bond, the material passages of which have already been stated. 
The bond must be considered in the light of the order directing 
the security to be given. It will be observed that under the 
terms of that order no payment had to be made immediately on 
the expiration of the first year for which the stay was granted, 
but what is said is that the stay is allowed for one year from 
the Ist April, 1919, upon the decree-holders furnishing solvent 
security in the Lower Court for the sum of one lakh and twelve 
thousand rupees; in other words, the decree-holders are to get, 
in addition to the existing mortgage, further security for one 
lakh and twelve thousand rupees which shall put them in a 
position not worse than they would have occupied if the stay 
had not been granted. 

In those circumstances what is ie meaning of the language 
employed in the bond? In the first part of the clause which has 


LXII] THE MADRAS LAW JOURNAL REPORTS. 91 


been read ihis phrase occurs: “And they shall pay the sum of 
rupees seventy-seven thousand or whatever may be payable 
under the said High Court order not exceeding rupees seventy- 
seven thousand.” Although that phrase occurs in the clause 
which applies to the event which did not happen it is some 
indication as to whether or not the rupees seventy-seven 
thousand was an absolute sum which was to be paid in any 
case, and in their Lordships’ judgment it indicates that it was 
not necessarily such a sum. When the terms of the clause 
which operated in fact are looked at it is found that two 
things are to result in the event there mentioned; one is that 
the decree-holders shall be able to execute their decree with 
interest, and the other is that they shall be able to realise 
rupees seventy-seven thousand from the giver of this bond and 
his representatives. It is not a clause which puts upon the 
giver of the bond an obligation to make an immediate payment 
in cash; it is a clause which ‘puts the decree-holders in the posi- 
tion of having a realisable security of rupees seventy-seven 
thousand. The question is whether that is an absolute security 
which the decree-holders are to be free to realise immediately 
on the Ist April, 1920, or whether it is security to the extent of 
Tupees seventy-seven thousand for the balance of the sum, if 
any, remaining unpaid after the mortgage property has been 
realised. ° 


In their Lordships’ judgment, upon the true construction 
of this document having regard to the circumstances in which 
it was executed, this bond is a bond for securing the balance 
unprovided for by the proceeds of sale of the mortgage pro- 
perty, up toa sum not exceeding rupees seventy-seven thousand. 


Upon that view of the case it is plain that until the pro- 
perty was sold the liability of the giver of the bond, the respond- 
ent here, could not be enforced. The application which was 
made in January, 1927, was necessarily within time inasmuch 
as under the Indian Limitation Act it must either be within 
three years if the application is properly an application in the 
suit, or within six years if the application should have been 
made by independent suit. 


The point was not raised below that the application should 


have been made by independent suit and the point was not 
taken by the respondent in his printed case before their Lord- 
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ships’ Board. Having regard to the fact that the point has 
never been taken before, and that if it was allowed to be taken 
now and succeeded the appellants would be barred by lapse of 
time, although their original application was in time, their 
Lordships are of opinion that it is not open to the respondent 
to take the point here. 

The result, therefore, is that the appeal must be allowed. 
There will be a declaration that the appellants are entitled to 
receive from the respondent, his person and property the 
amount now properly payable under the bond on the footing 
that the bond is a security up to seventy-seven thousand rupees 
for the deficit on the mortgage. If necessary, there must be an 
enquiry to ascertain what the amount is and for that purpose 
the case should be remitted to the High Court. The appellants 
must have their costs throughout. Their Lordships will 
humbly advise His Majesty accordingly. 

Solicitors for appellants: W- W. Box & Co. 

Solicitors for respondent: Barrow, Rogers & Nevill. 

K.J.R./S.R. Appeal allowed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad. ] 


PRESENT:—LorD BLANESBURGH, LoRD RUSSELL OF 
KILLOWEN AND SIR DinsHAaH MULLA. 


The Benares Bank, Limited .. Appellants* 
v. 
Hari Narain and others .. Respondents. 


Hindu Law—Joint family— New business staried by manayer—Non- 
liability of minor members— Business not ancestral though siarted by the 
father as manager. ~ 


In the case of a joint Hindu family, whether governed by the Dayabhaga 
or the Mitakshara, the father or manager has no power to impose upon a 
minor member of the family the risk and liability of a new business started 
by him. A business started by the father as manager cannot, 1f new, be re- 
garded as ancestral so as to render the minor members’ interest in the joint 
family property liable for debts contracted in the course of the business. 

Sanyasi Charan Mundal v. Krishnadhan Banerji, (1922) L. R. 49 I. A. 
108 : I. L. R. 49 Cal. 560 : 43 M. L. J. 41(P. C), followed. 

Henoomanupersand Panday v. Mst, Babooee Munraj Koonweree, 
(1856) 6 M. I. A. 393, referred to. 





*P. C. Appeal No. 95 of 1930. 5th May, 1932. 
Allahabad Appeal No. 54 of 1928. 
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Appeal No. 95 of 1930 from a decree of the High Court, 
Allahabad, dated the 8th August, 1928, which modified a decree 
of the Court of the Subordinate Judge of Allahabad, dated the 
27th August, 1925. 

The suit giving rise to the appeal was instituted by the 
appellant Bank for recovery of Rs. 27,261-9-4 on foot of a 
mortgage, dated the lst September, 1911, executed by the adult 
members of a joint Hindu family governed by the Mitakshara, 
and the main question for determination on the appeal was, 
whether of the sum secured by the mortgage, Ks. 10,000 was 
borrowed either for payment of antecedent debts or for legal 
necessity, so as to render the minor members’ interest in the 
joint ancestral property liable {or the repayment thereof. 

Dunne, K. C. and Douglas McNair for appellants. 

Wallach for respondents. 

5th May, 1932. Their Lordships’ judgment was delivered by 

Str DinsHAH MuULLA.—This appeal involves questions 
which frequently arise in suits to enforce a mortgage against 
property which belongs to a Hindu joint family governed by 
the Mitakshara where the mortgage is executed by the father 
for himself and for his minor sons as their guardian. 

The family in this case consisted of two brothers, Jagdish 
Narain and Raghubir Narain and their respective sons. 
Jagdish Narain had five sons, two of them, Suraj Narain 
and Dip Narain being adults, and the other three minors. 
Raghubir Narain had three sons, all of whom were minors. 

On the lst September, 1911, the adull members of the 
family borrowed Rs. 28.000 from the Benares bank, Limited, 
the appellants before this Board, and executed a decd whereby 
they mortgaged six properties belonging to the family, one 
situated at Allahabad, another at Manjhiari, and the rest in the 
Fatehpur district, to secure the debt and interest, each father 
signing as guardian of his minor sons. The mortgage deed 
recited that the mortgagors were in need of money to pay off 
two previous mortgages, one ior Rs. 7,000 in favour of 
Dwarka Bibi, and the other for Rs. 11,000 in favour of Kishun 
Narain, and to carry on the mortgagors’ business. 


In 1913 the mortgagors paid Rs. 4,128 to the bank. In 
1919 they sold one of the Fatehpur properties, and paid a 
further sum of Rs. 29,700. Jagdish Narain died in 1921. The 
balance not having been paid, the bank brought the present suit 





Sir 
Dinshah 
Mulla. 
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in the Court of the Subordinate Judge of Allahabad on the 27th 
April, 1923, against the surviving members of the family, who 
are respondents in this appeal, to enforce the mortgage against 
the remaining five properties. 

The adult members of the family who had executed the 
mortgage did not defend the suit, but a written statement was 
filed on behalf of such of the sons of the two brothers as were 
minors at the date of the mortgage. The defence was that there 
was no consideration for the mortgage and no necessity for the 
loan. As to the business referred to in the mortgage deed, their 
case was that Jagdish Narain started a theka business in 1902 
or 1903 and took building contracts from the Public Works 
Department at Benarcs, and that the business was the personal 
business of Jagdish Narain, and not a joint family business. 

It would appear from the bank’s books and other docu- 
ments produced at the trial that Rs. 18,000 was paid in cash by 
the bank to the mortgagors, and that the balance of Rs. 10,000 
was credited to the account of Suraj Narain pursuant lo a 
letter dated the 24th September, 1911, addressed by the four 
adult members to the bank. It would also appear that Rs. 6,342 
out of the Rs. 10,000 was transferred by the bank to the 
account of Bhagwati Prashad on the instructions of Suraj 
Narain, and the balance of Rs. 3,658 was withdrawn by 
cheques drawn by Suraj Narain in favour of Ambika Prashad 
who attended to the theka business. 

The Subordinate Judge found that the whole consideration 
was paid by the bank, that Rs. 18,000 was applied in discharg- 
ing the two previous mortgages, that Rs. 6,342 was paid to 
Bhagwati Prashad to whom the family owed that amount, and 
that the balance of Rs. 3,658 was used for the theka business 
which he held was a family business. He also held on some 
evidence given in the case (to be presently referred to) that the 
Allahabad and Manjhiari properties belonged to Jagdish Narain 
and Suraj Narain, and not to the joint family. On these 
findings he passed a preliminary mortgage decree for the whole 
debt and for costs. 

On appeal to the High Court at Allahabad, the judgment 
of the Subordinate Judge was reversed on all points except as 
to Rs. 18,000 which the defendants did not contest at the hear- 
ing of the appeal. As to Rs. 6,342 the High Court decided that 
there was no evidence on the record to show that the family 
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owed that amount to Bhagwati Prashad. As regards Rs. 3,658 
used in the theka business they held that the business was not 
a family business, but the personal business of some adult mem- 
ber of the family, and that even if it was a family business, it 
was not ancestral so as to render the minors’ shares liable for 
that debt. As to the Allahabad and Manjhiari properties they 
took the view that they belonged to the joint family, and not to 
the two brothers. Their conclusion therefore was that the 
mortgage was valid to the extent only of Rs. 18,000, and after 
taking certain accounts they passed a decree on the 8th August, 
1928, in modification of the decree of the trial Judge in the 
following terms :— 

“It is ordered and decreed that this appeal be allowed in part, that 
in modification of the decree of the Subordinate Judge of Allahabad, the 
plaintiff's claim to the extent of Rs. 18,000 with interest thereon, for which 
the mortgage in suit was valid and which has been paid up by the defend- 
ants, be dismissed as against the appellants and the mortgaged property, 
and that a simple money decree be and it hereby is passed in favour of 
the plaintiff-respondent as against Raghubir Narain, Dip Narain and Sura; 
Narain personally and as against the heirs of Jagdish Narain deceased to the 
extent of the personal assets of the said deceased in their hands other than 
the mortgaged property, for recovery of Rs. 24,794-8-0 (twenty-four thou- 
sand seven hundred and ninety-four and annas eight), viz, Rs. 10,000 prin- 
cipal and Rs. 15,242-8-0 interest at Re. 0-12-0 per cent. per mensem simple 
from the date of the bond upto the 8th Angust, 1928, the date of this Court’s 
decree, in all Rs. 25,242-8-0 minus Rs. 448 excess amount paid by defend- 
ants, and that the sum of Ra. 10,000 shall carry future interest at Re. 0-12-0 


per cent. per mensem until realisation. It is further ordered that the parties 
shall bear their own costs throughout ” 


From this decree the bank has brought the present appeal 
to His Majesty in Council. The appeal is directed against all 
the points decided by the High Court against the bank. 

As to the Allahabad and Manjhiari properties their Lord- 
ships were told by counsel for the bank that they were worth a 
good deal more than the amount claimed by the bank, and that 
if it were held that they belonged to Jagdish Narain and 
Raghubir Narain it would be unnecessary to consider the ques- 
tions arising on the items of Rs. 6,342 and Rs. 3,658. This, no 
doubt, correctly represents the legal position, but their Lordships 
are unable to hold upon the facts that these properties belonged 
to the two brothers. 

The bank’s case as laid in the plaint was that all the pro- 
perties were joint family properties, and this was admitted in 
the written statement filed on behalf of the minors. No issue 
was raised as to the ownership of these two properties, and no 
evidence was led on behalf of the bank that they belonged to 
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the two brothers. The first time any indication was given by 
the bank of its contention as to these properties was in the 
cross-examination of Suraj Narain, who was a witness for the 
defence. Their Lordships think that in these circumstances the 
trial Judge ought not to have allowed the bank to make a new 
case at the close of the trial unless at least the plaint was 
amended and an issue was raised on it. Apart, however, from 
this consideration, their Lordships are of opinion that the evi- 
dence on the record is too meagre to support the bank’s case. 
The whole of the evidence as given by Suraj Narain on this 
question was as follows :— 

“Sheo Devi was my grandmother. She had the property of Manjhiari 
village which was given to her by her husband and a house No. 70 at Chowk 
Ganga Das. That same house and village property are among the mortgaged 
properties in the bond in question There is a maha! Sheo Devi in Manjhiari 
It belonged to my said grandmother. I do not recollect the year when my 
grandfather had made a gift to my grandmother. . . Sheo Devi died some 
nineteen years ago.” 

No particulars of the alleged gift are given. Itis not. 
stated whether it was in writing or oral, nor is it stated when 
and where it was made. It is impossible to hold on this evidence 
that the properties were acquired by Sheo Devias a gift from 
her husband, and that they descended on her death to the two 
brothers as her heirs. 


The next question relates to the item of Rs. 6,342. As to 
this item the bank’s case is that the family owed that amount io 
Bhagwati Prashad and that it was credited to his account with 
the bank pursuant to a letter from Suraj Narain to the bank 
dated the 27th September, 1911; that Bhagwati Prashad owed 
Rs. 5,278-13-4 to the bank under a promissory note; and that 
as a result of the payment of Rs. 6,342 into his account, his 
liability to the bank was discharged, and a balance of 
Rs. 1,063-2-8 was left to his credit which he afterwards received 
from the bank in cash. The principal witness on behalf of 
the bank was Babu Maharaj Kishore, who was the manager of 
the bank at the date of the mortgage. In his evidence he said 
that he had made inquiries from Jagdish Narain (who had died 
before the suit) or Suraj Narain as to the necessity of the loan 
and he was told that the family was indebted to Bhagwati 
Prashad and the debt had to be paid. This was denied by 
Suraj Narain in his evidence. He deposed that be was not 
present when the loan was negotiated, but that he was told by 
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Jagdish Narain that he wanted a loan of Rs. 22,000 only, but 
the bank refused to give any loan unless he borrowed a further 
sum of Rs. 6,000 and paid it into the account of Bhagwati 
Prashad in liquidation of his debt to the bank. As to the letter 
of the 27th September, 1911, he said that he wrote it at the 
dictation either of Babu Maharaj Kishore or Balram Das. The 
Subordinate Judge did not believe his evidence, and held that 
the family was indebted to Bhagwati Prashad, and that the debt 
due to him was an antecedent debt and the minors’ shares 
therefore were liable for it. The High Court also, it would 
appear, did not accept the evidence of Suraj Narain, but they 
held that there was no evidence on the record to show that the 
family was indebted to Bhagwati Prashad. 


Their Lordships find themselves unable to agree with the 
High Court. Babu Maharaj Kishore did say in his evidence 
that he was told by Jagdish Narain or Suraj Narain that the 
family was indebted to Bhagwati Prashad. Asto this evidence 
the High Court say that it is “very unsatisfactory and is no 
more than a mere guess or hearsay.” Their Lordships are 
unable to accept this view. The bank was the lender, Suraj 
Narain was a borrower, and the statement as to the indebted- 
ness of the family was made by the borrower to the lender’s 
agent. Such a statement repeated by the lender’s agent in his 
evidence in a suit by the lender against the borrower is not, in 
their Lordships’ view, hearsay. But the matter does not rest 
there. There is the letter of the 27th September, 1911, address- 
ed by Suraj Narain to the bank asking the bank to pay 


Rs. 6,342 to Bhagwati Prashad out of the Rs. 10,000 left with ` 


the bank. The testimony of Suraj Narain as to the circum- 
stances in which that letter was written having been discarded 
as unreliable, there was no alternative left to the Court but to 
hold, in the absence of any other explanation, that the payment 
which the bank was asked to make by that letter to Bhagwati 
Prashad was in respect of a liability to him either of Jagdish 
Narain and Raghubir Narain or of the whole family. There 
being no evidence that the liability was incurred for a necessity, 
it must be deemed to have been a personal lability of the two 
heads of the family. The Subordinate Judge held that this 
liability existed before the mortgage and therefore constituted 
an antecedent debt. {It was argued before their Lordships that 
the liability might have been incurred after the date of the 
R—13 
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mortgage. But the short interval between that date and the 
date of the letter renders that view highly improbable. Their 
Lordships are therefore of opinion that the mortgage as 
regards this item must be deemed to have been made for the 
payment of an antecedent debt of Jagdish Narain and Raghu- 
bir Narain and it was therefore binding upon their sons. 

The only other question is as to the item of Rs. 3,658 
borrowed for the theka business. It was urged on behalf of the 
bank that the business was ancestral and that the minors were 
liable for the debt to the extent of their interest in the joint 
family property. On the other hand it was contended that the 
business was the personal business of Jagdish Narain and the 
family had no interest in it. Their Lordships have examined 
the evidence, and they consider that the business was started by 
Jagdish Narain and Raghubir Narain as managers of the 
family. The business therefore cannot be said to be ancestral 
so as to render the minors’ interest in the joint family property 
liable for the debt. 


Next it was argued that a business started by the father as 
manager, even if new, must be regarded as ancestral. Their 
Lordships do not agree. It is in direct opposition to the ruling 
of the Board in Sanyast Charan Mandal v. Krishnadhan 
Banerjil. The judgment in that case proceeded on the broad 
ground that the manager of a joint family bas no power to 
impose upon a minor member of the family the risk and liabi- 
lity of a new business started by him. That, no doubt, was a 
Dayabhaga case, but there is no distinction in principle on this 
subject between a case under the Dayabhaga and one under the 
Mitakshara. The power of the manager of a joint family 
governed by the Mitakshara law to alienate immovable property 
belonging to the family is defined in verses 27 to 29 of Chap. I 
of the Mitakshara. The judgment of the Board in Hunoo- 
manpersaud Panday v. Mussumat Babooee Munraj Koon- 
weree?, relied on by the bank, was founded apparently on those 
verses. A new business, their Lordships think, is not within 
the purview of those verses. It does not make any difference 
that the manager starting the new business is the father. Their 
Lordships find that the balance of authority in India is in 
accordance with this view. . 


1. (1922) L. R. 49 I. A. 108: I. L. R. 49 C. 560.: 43 M.L. J. 41 (P. C3). 
2. (1856) 6 M. I. A. 393. 
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It was also urged on behalf of the bank that even if the 
business was not ancestral. the family was liable for the debt as 
the bank had made reasonable and bona fide enquiries which 
led it to believe that the business was ancestral and that there 
was a necessity for the raising of money for the purpose of 
the business. Their Lordships are not satisfied that the bank 


made reasonable inquiries as to the ancestral character of the 
business. 


The mortgage as to Rs. 3,658, being neither for a necessity 
recognised by the law nor for the payment of an antecedent 
debt, is, in their Lordships’ view, wholly invalid under the 
Mitakshara law as applied in the United Provinces, and it does 
not pass the shares even of the alienating coparceners. 


A further point was raised for the first time on behalf of 
the bank that the bank was at least entitled to a decree for the 
sale of the minors’ interest in execution on the principle enun- 
ciated in the second of the five propositions laid down by the 
Board in Brij Narain v. Mangla Prasad3. But the point was 
not taken in the Courts below, and as it might involve, as was 
conceded, questions of fact not yet tried, it is not open to the 
bank to raise it at this stage. 


The result is that the mortgage is valid to the extent of 
Rs. 24,342 instead of Rs. 18,000 as held by the High Court. 
This will reduce the personal liability of the adult members of 
the family named in the decree from Rs. 10,000 to Rs. 3,658. 


The decree of the High Court quoted above was passed 


alter an account had been taken as directed in their judgment. - 


The following are the material portions of the judgment :— 


“Although the plaintiff Bank did not ask for it, we think that it is well 
entitled to a simple money decree for Rs. 10,000, the amount of unsecured 
debt. In view of the payments made from time to time, and the clear 
acknowledgment of liability in a large number of documents, of which 
Exhibit 34, dated the 29th August, 1919, may be cited as an exemplar, the 
claim for a money decree is amply within limitation. We pass a simple 
money decree for Rs. 10,000 against Raghubir Narain, Dip Narain and Suraj 
Narain personally and against the heirs of Jagdish Narain, limited in the case 
of these heirs to the extent of the personal asseis of Jagdish Narain in their 
hands other than the mortgaged property together with simple interest at 
twelve annas per cent. per mensem from the date of the bond up to the date 
of realisation, subject to the further direction, which we proceed to give. 


“The mortgage is valid to the extent of Rs. 18,000 with interest at twelve 
annas per cent. per menseu. with six monthly rests. The mortgagors have 
already paid to the plaintiff Bank Rs. 33,828-4-9. We direct that an account 


Cr rrr a a a a a A 


3. (1923) L, R. 51 I. A. 129: I. L. R. 46 A. 95 : 46 M. L. J. 23 (P. C.). 
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be taken of the sums due and the sums received up to the date in 1919 when 
Rs, 29,700 was received by the plaintiff Bank. If after adjustment of the 
debits and credits any sum of money be found due to the plaintiff Bank, a 
decree for the suid amount be passed under Order 34, rule 4 of the Code of 
Civil Procedure. If n> amount be found due, the plaintiff’s claim against 
the appellants and the mortgaged property be dismissed. If after adjustment 
of the debits and credits, a surplus be foundin favour of the mortgagors, 
the same should be applied towards the reduction of the simple money debt 
and the sumple money decree be passed only for the balance” 


The account was taken as directed by the High Court, and 
it showed a surplus of Rs. 448 in favour of the mortgagors. 
The result was that the bank’s claim in respect of the mortgage 
was dismissed, and the personal liability of the adult members 
was reduced by Rs. 448 as appears from the decree. 


The account directed by the High Court was taken on the 
footing that the mortgage was valid to the extent of Rs. 18,000 
only. The mortgage being valid, in their Lordships’ view, for 
Rs. 24,342, a fresh account will have to be taken on that footing, 
substituting Rs. 3,658 for Rs. 10,000, and Rs. 24,342 for 
Rs. 18,000, in the judgment of the High Court quoted above. 

Their Lordships will therefore humbly advise His Majesty 
(1) that this appeal should be allowed in part ; (2) that it 
should be declared that the mortgage is valid to the extent of 
Rs. 24,342; (3) that the case should be remitted to the High 
Court to take an account on that footing of what will be due 
to the bank on the mortgage, and to modify their decree as 
regards the form and figures according to the result of the 
account, and otherwise to give effect to their Lordships’ opinion ; 
and (4) that the decree of the High Court should be affirmed 
subject to the above variations and directions. The bank will 
have two-thirds of the costs before the Board and in the Courts 
below, aad the costs will be tacked to the mortgage debt. The 
costs of further proceedings in India will be dealt with by the 
High Court. 

Solicitors for appellants: Morgan, Price, Marley and Rugg. 

Solicitors for respondents: T. L. Wilson & Co. 

K.J.R. Appeal allowed in part. 
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commitment was presented on 23rd March, 1932. An applica- 
tion for staying the Sessions trial of the other case (Cr. M: P. 
No. 318 of 1932) .was put in on the 29th March. As that case 
was already under trial at that time I did not feel justified in 
granting any further stay than to direct a stay of judgment for 
one week. This order was made on 30th March, 1932 and that 
stay expires to-day. 1 understand that the case is posted for 
judgment on 8th April, two day hence. 


I think there can be no doubt that the commitment in this 
case must be quashed for the simple reason that the accused 
had no opportunity of adducing their defence evidence before 
committal. The Code gives one opportunity to an accused to 
adduce evidence before the charge is framed and a second to 
get the charge set aside if he can induce the Magistrate to do 
so by further defence evidence after the charge. There is no 
douht now with the omission of the words “he shall stop further 
proceedings” in S. 347, Criminal Procedure Code, that when a 
Court trying a warrant case determines to commit the case, it 
must follow the procedure in Chapter XVIII. See the remarks 
in Inre CAinnavan? and In re Damodaram8. The learned 
Public Prosecutor did not contend that the commitment could 
be upheld, but it was argued by Mr. Ethiraj for the complai- 
nant in the present case that it must be shown that the accused 
bad sustained prejudice. None of the cases quoted for this 
have I consider any bearing. Ram Ghulam v. Emperor is a 
case exactly similar to In re Chinnavan.2 The whole trial 
had proceeded right up to the stage of the delivery of judg- 
ment. The accused therefore had been able to call the whole 
defence evidence and had had more opportunities of cross- 
examining the prosecution witnesses than they would have had 
under Chapter XVIII. It was therefore held that the commit- 
ment need not be quashed. Another case quoted is Bhat v. 
Emperor. ‘That case can be distinguished from the present by 
the fact that it was found that the accused knew that the case 
would be committed though it was tried as a warrant case. 
Here, there could have been no such anticipation on the part of 
the accused. As I have remarked above, not only were they 





2. (1914) 231.C 734. 3. (1929) J.L. R. 52 Mad. 995: 57 M, L. J. 555. 
4, A I R 1931 AlL 434. 5. AIR. 1931 Bom, 517. 


104 THE MADRAS LAW JOURNAL REPORTS. [voL 


asked to plead to the charge but they were asked further whe- 


ther they wished to recall and cross-examine the prosecution 


witnesses. The commitment I think must obviously be quashed. 


If the accused are to be committed, and if further proceed- 
ings under Chapter XVIII are to be continucd, the question 
will arise as to whether the accused have the right of further 
cross-examining the prosecution witnesses. It is argued on 
their behalf that, as they anticipated that they would have an 
opportunity of cross-examining them after the charge, they did 
not do so as fully as they would otherwise have done. The 
learned Public Prosecutor quotes G. V. Raman v. Emperors 
to the contrary. Ido not think, however, that case bears him 
out. In that case I gather though it is not clearly stated that 
when the very first witness was being examined, the Court said 
that it would treat the case as a committal case and not as a 
warrant case. That this decision could not have intended to 
lay -down, that if the case were treated as a warrant case 
throughout and then committed, the accused would have no 
right of cross-examining, is clear from the remarks on page 54 
where the Bench says: 


“It is possible, and it generally so happens, that the Magistrate starts a 
case before him with a view to try it himself; but in the midst of the trial, 
when certain facts have been disclosed, he makes up his mind to commit 
the accused to the Sessions. When the trial was commenced before him, he 
treated it as one of a wairant case and the accused exercised the right to 
reserve cross-examination after charge. If, in the midst of the tnal or im- 
mediately after finishing the evidence for the prosecution, the Magistrate 
decides to commit the accused to the Sessions, it does not seem just to the 
accused that he should, at that stage, because the Magistrate has come to a 
certain decision, lose the right which he had before such decision. In sucha 
case, section 347 should not be held as compelling the Magistrate to refuse 
to allow the accused to cross-examine the witnesses and to commit at once 
the case to the Sessions.” 


So this is not an authority for the view contended for by 
the learned Public Prosecutor. I do not, however, think it 
necessary to say anything final on this point, because I am con- 
vinced, under the circumstances of this case, that the ends of 
public justice will best be served by quashing the commitment 
and ordering the Court to dispose of the case itself and con- 
tinue the proceedings at the point where it determined to com- 
mit. I may perhaps note one other slight irregularity to avoid 
a possible future objection. On 2nd February, 1932, after the 
charge was framed and pleaded to, the Court asked the accused 





6. (1929) I, L. R, 57 C. 44. 
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whether they wished to re-call and examine the prosecution wit- 
nesses. The question should under the Code have been defer- 
red until the next day, unless, for reasons recorded, the Magis- 
trate saw fit to do otherwise : wide S. 256. In order to make 
the matter perfectly regular, the Magistrate should now again 
ask the accused this question. 

It has been strongly urged before me by the learned Public 
Prosecutor and by Mr. Ethiraj that this Court has laid down 
that a case and a counter-case should be tried together. There 
is nothing in the Code defining the procedure and it is quite 
obvious that all these remarks by learncd Judges are meant to 
expedite justice and in the interests of it. To take first the case 
quoted by the learned counsel In re Krishna Pannadi. In that 
case, both the cases were already before the Sessions Court and 
after the pronouncement of the judgment convicting in one 
case, the Public Prosecutor withdrew the other. That is not a 
case similar to the present at all, and the observations made 
must be taken in the light of that particular case. 

Then comes G. Krtshtammia, In ret. There were there a case 
and a counter-case, one of which was triable by the Magistrate 
and the other by the Sessions. The Police charge-sheeted both 
the cases. The Magistrate convicted the accused in one case 
and committed the other case to the Sessions. The learned 
Judges remarked that there is nothing to prevent him commit- 
ting to Sessions under S. 347 and that the case and the counter- 
case arising out of the case should, if practicable, be tried by 
the same Court. It may be noted that this opinion is obtter and 
was not necessary for the disposal of the case, but its soundness 
cannot be disputed. Then there is the decision of Jackson, J., 
in Sathakuttt Pillai v. Pichat Crugzs. That again refers to cases 
already before the same Court and the learned Judge does not 
even say there that the cases must both be charged, for he says, 
they should be conducted together as far as charge or dis- 
charge. Other High Courts have taken a somewhat different 
view on this matter. 

In Emperor v. Karam Singhs it was held that in 
committing cases not exclusively triable by the Court of 
Session, Magistrates should exercise a proper discretion and 
give adequate reasons for making commitment to the Court of 


ee 


1. (1929) 58 M. L. J. 352. 7. (1929) 2 Mad. Cr. G 238, 
8. (1931) M. W. N. 1316. 9. A. L R. 1930 Lah. 312. 
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Sessions. Reasons should be such as to show whether the 
commitment is made in the sound exercise of the discretionary 
power vested in the Magistrate by law, and if he does not give 
adequate reasons, the commitment may be quashed. It is fur- 
ther observed that a case triable by a Magistrate should not be 
committed merely to avoid a possible conflict of decisions and 
that the proper course is to await the result of the Sessions 
trial. Another case is Emperor v. Nathuio. It is there stated 
that an apparent connection of a case under S. 326, Penal 
Code, with a case under S. 302 is no ground whatsoever for 
committing it to the Sessions Court when the offence involved 
is triable and can be adequately punished by a First Class 
Magistrate or one exercising powers under S. 30, Criminal : 
Procedure Code. If the object of the Magistrate 1s to avoid a 
possible conflict of decisions it can be achieved by awaiting the 
result of the Sessions trial in the case under S. 302, 
Ido not at all wish to say that this is the view which has 
been taken by the Madras High Court, but it has not 
been laid down anywhere as an absolute rule that all 
charges and counter-charges must be tried by the same 
Court. If the learned Magistrate in this case had started 

with commitment proceedings, it would have been probably the 
best course for all concerned, but what I have to look to as 
things stand at present is, whether it would be at all in the in- 
terests of public justice to order him to proceed with this case 
now asa Pr. Case. It will inevitably mean in the first place an 
examination of the defence witnesses before a charge is framed, 
for, of course, the charge will have to be set aside in order to 
get back to the stage at which the Pr. case proceedings can be 
applied. I understand accused have cited more than 50 defence 
witnesses. Then, as I said, I am rather inclined to think that 
the accused would be entitled to further cross-examine all the 
prosecution witnesses. After the charge they would again be 
entitled to call further defence witnesses, and all this to enable 
the Sessions Court to try this case along with the counter-case. 
If these committal proceedings occupy two or three months, is 
his judgment in the other case which has been concluded to he 
held up indefinitely ? Supposing even the judgment which is 
probably being now written is stayed, is the Court to attempt to 
erase the recollection of it from its mind? If it does so, by the 





10. A. I. R 1932 Lah. 168. 
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time the counter-case came to Sessions five or six months after- 
wards, the facts in the present Sessions case would have been 
forgotten by the learned Judge. It may be noted that though 
Air. Ethiraj says a great deal here about prejudice to the 
private complainant in the case before the Magistrate, if cases 
are not both tried before the Sessions Court, the complainant 
evidently did not wake up to that prejudice till after the charge 
was framed and till his pleader quoted Krishna Pannadt v. 
Emperor to the Magistrate. It is even possible that the learned 
Magistrate discovered that case himself. If a procedure is laid 
down in the Code, that procedure must be followed even if in 
any particular case it might cause great delay and hardship or 
even a possible failure of justice; but where there is no pro- 
cedure laid down in the Code, I sce no reason at all why this 
Court, in order to enforce the very salutary observations made 
by Judges of this Court, should treat these as if they were rigid 
and inflexible rules which have to be followed, no matter what 
the delay, absence of benefit, or possible miscarriage of justice 
which this course may lead to. I see little use, and many objec- 
tions to this case being now committed to Sessions. I am of 
the opinion that the proper order to be passed in this case is, 


that the commitment order should be quashed and that the . 


‘Court should dispose of the case as a warrant case bearing in 
mind the remarks which I have made with regard to again 
asking the accused whether they wish to recall and cross- 
examine any of the prosecution witnesses. 


Commitment quashed. 
K. C. eee » 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr. JusTICE WALLER AND MR. JUSTICE 
KRISHNAN PANDALAI. 


Bondada Manumallaswami and another .. Appellanis® (De- 
Jendants Nos. 1 and 2) 


v. 
Rinisetti Chinna Narayanaswami (deccas- 
ed) and others .. Respondents ( Plain- 
tfs 1 and 2 and L. Rs. 
of 1st Plaintiff). 


Will—Consiruction—Tlindu will—Disposition in favour of wife—Gift 
over to sister's sons—Lismited estate with power of disposal inter vivos. 
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1. (1929) 58 AL. L. J. 352. 
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If the intention of atestator as represented by his words is to confer an 
absolute estate, that estate cannot be cut down by anything that follows. If, 
however, the intention is doubtful, the addition of a gift over may be evid- 
ence that his intention was to confer no more than a limited interest. 


A Hindu provided by his will as follows: “After my death, my wife 4 
shall have the power of gift and sale in all my moveable property, which 
should remain unsold and undisposed of by me in giftin my lifetime. My 
wife A should have power to adopt any boy she would like, if she feels inclined 
to make an adoption, with power to give him such property as she should like; 
she has power to make such adoptions till my family is perpetuated. If she 
does not like to make an adoption my sister’s sons M and V should, after her 
lifetime enjoy in equal moieties with power of gift and sale, they, their sons, 
grandsons, etc., in succession such of the property which my wife should not 
have disposed of by gift or sale in her lifetime.” 

Held, that the effect of the will was to confer 2 limited estate on the 
testator’s wife with a power of disposal ster wvos and to give over to his 
sister's sons what she did not dispose of. 


Appeal against the decree of the Court of the Subordinate 
Judge of Narsapur in A. S. No. 82 of 1924 preferred against 


the decree of the Court of the District Munsif of Narsapur in 
O. S. No. 829 of 1921. 


T. R. Venkatesa Aiyar, V. Govindarajachari and C. S, 
Venkatachariar for appellants. 


The Advocate-General (Sir A. Krishnaswami Aiyar) and 
A. Satyanarayana for respondents. 


The judgment of the Court was delivered by 


Waller, J.—The question in this second appeal is as to the 
construction of the will of a Hindu named Jagannatham. The 
material part of the will reads as follows :— 


“After my death, my wife Andalamma shall have the power of gift and 
sale in all my moveable property, which should remain unsold and undispos- 
ed of by me in gift in my lifetime. My wife Andalamma should have power 
to adopt any boy she would like, if she feels inclined to makg an adoption, 
with power to give him such property as she should like; she has power to 
make such adoptions till my family is perpetuated. If she does not like to 
make an adoption my sister’s sons, viz. (1) Bondada Manumallaswami and 
(2) Jibu Raghavayya’s son Venkateswara Rao, should, after her lifetime, 
enjoy ın equal moieties, with power of gift and sale, they, their sons, grand- 
sons, etc., In succession («¢., from generation to generation) such of the pro- 
perty which my wife should not have disposed of by gift or sale in her life 
time.” 

The plaintiffs in the suit, who are the sons of Jagan- 
natham’s paternal uncle, contend that the widow took, under 
the will, an absolute estate and that they are entitled to succeed 
to her property. The Ist and 2nd defendants, who are Jagan- 
natham’s sister’s sons and the residuary legatees named in the 
will, plead that she took only a life-estate and that the gift over 
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in their favour is valid. The District Munsif found in favour 
of the latter and dismissed the suit. On appeal, the Subordinate 
Judge, holding that the will conferred an absolute estate on the 
widow and that the gift over was of no effect, gave the plain- 
tiffs a decree. In arriving at that conclusion, he seems to have 
been influenced more by the many rulings cited before him than 
by the language of the will itself and by the idea that, in 
modern times, the Courts have inclined to the view that a be- 
quest to a Hindu widow should be construed as conferring an 
absolute rather than a life-estate. The result of the construc- 
tion placed by him `on the will was to make a great part of it 
of no effect and to set aside the clearly expressed intentions of 
the testator. In Sanford v. Sanfordi Joyce, J., pointed out that 


“The rule is to construe a will ut res mayis valeat quam pereat, and to 
give effect, so far as possible, to all the words used by the testator” 


quoting the dictum of Kay, J., in Williams v. Pounder®. As 
for the citation of cases, it is well settled that the will of 
one testator cannot be construed by reference to that of another. 
In the judgment above referred to Joyce, J., observed : 


“Tt has been said by the Court of Appeal that the true way to construe 
a willis to form an opinion apart from the decided cases, and then to see 
whether these decisions require any modification of that opinion; not to 
begin by considering how far the will in question resembles other wills upon 
which decisions bave been given.” 


As is customary in cases of this kind, a large number of 
decisions—English and Indian—have been cited before us. 
None of them, of course, deals with a testamentary disposition 
couched in precisely the same terms as that we are now con- 
cerned with—so that they are of no great asistance to us, save 
to the extent that they lay down some general rule of construc- 
tion. The first thing we have to consider is the language of the 
document itself. It begins by giving the widow a power of gift 
and sale over all the testator’s property. It goes on to authorise 
her to adopt a son to whom she can give “stich property as she 
should like.” Failing such adoption, the testalor’s sister’s sons 
are, after her death, “ to enjoy in equal moieties with power of 
gift and sale they, their sons, grandsons, etc., in succession such 


of the property which my wife should not have disposed of by . 


gift or sale in her lifetime.” There are, in our opinion, 
no words which connote an intention to confer ‘an 
absolute estate on the widow. It is impossible not to 





1. (1901) 1 Ch. 939. 2, (1887) 55 L. J. Ch. 113. 
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contrast the language used in making the gift with 
that used in making the gift over. The gift to the wife 
confers on her a power of disposal limited explicitly to her life- 
time. The gift over, on the other hand, was of a quite abso- 
lute estate, which was to pass from father to son, from genera- 
tion to generation. The gift did not include a power of dis- 
position by will, but a power of disposition inter vivos. As 
observed by James, L. J., in Flerring v. Barrow3: 


“If there 16 one thing clearer than another in the case, it is that the 
testator intended his own will, and not that of bis wife, to be that by which 
the destination of his property was to be determined.” | 

The same ıs the case here. The widow could dispose of 
the property in her lifetime, but had no power to dispose of it 
by will and, if any property remained at her death, the will of 
the testator was to settle its destination. 


The rule in such cases is that, if the intention of the 
testator as represented by his words, was to confer an absolute 
estate, that estate cannot be cut down by anything that follows. 
If, however, the intention is doubtful, the addition of a gift 
over may be evidence that his intention was to confer no more 
than a limited interest. Here, the worst that can be said is 
that his intention, as conveyed by the language of the gift, was 
not clear and the gift over showed that his intention was to 
confer no more than a limited estate. If the will is construed in 
this way—that the intention was to give the wife a limited 
estate, with a power of disposal inter wivos and to give over 
what she did not dispose of, every word of the will becomes 
effective. That is in accordance with the first rule of con- 
struction of testamentary dispositions and it has, as Joyce, J., 
observed in the case already cited, “ the not unimportant merit 
of effectuating the obvious and expressed desire of the testa- 
tor.” In this view, we think that the trial Judge construed 
the will correctly. We restore his decision and dismiss the 
suit with costs throughout. 


It is urged that we should give the respondents a decree 
for Rs. 1000 against the 4th and 5th defendants. The latter 
have not been made parties to the second appeal and there is 
nothing said about this sum of money in the decree of the 
Lower Appellate Court. It is not for us to put the matter 





3. (1881) 14 Ch D. 263. 
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right, even if the intention of the Lower Appellate Court was 
to award this sum to the respondents. The request of the 
respondents raises an entirely fresh point of law, which was 
not argued before us and is not mentioned in the judgment 
appealed against. Both Courts seem to have assumed that the 
destination of this money must follow the construction of the 
will, but the Lower Appellate Court left it out of its decree 
altogether. We must decline to consider the question at this 
stage. 


B. V. V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE JACKSON AND MR. JUSTICE 
KRISHNAN PANDALAL. l 
P. C. Muthu Chettiar 

Vv. 
Muthuswaini Aiyangar 


_. Appellants (Plaintiff) 


. Respondent 
Jendant). 


Limstation Act UX of 1908), S. 19—Mortgagor and mortgagee— 
Alsenation of part of mortgaged property—Subsequent acknowledyment 
by mortgagor—Effect as against alenee. 


When a mortgagor has sold a portion of the mortgaged property but 
remains personally or in respect of the unsold portion liable onthe mortgage, 
an acknowledgment of the mortgage by him subsequent to the alienation 18 
effective both against the mortgagor and his alienee. 


Krishna Chandra Sgha v. Bhatrab Chandra Saha, (1905) LL.R. 32 
Cal. 1077, Velayudam Pulut v. Vatthialingam Pulai, (1912) 24 M. L. J. 66 


and Lakshmanan Chetty v. Muthaya Chetty, (1919) 40 M.L.J. 126, referred 
to. 


(Sth De- 


Appeal against the decree of the District Court of Madura 
in A. S. No. 164 of 1927 preferred against the decree of the 
Court of the Subordinate Judge of Madura in O. S. No. 75 of 
1926. 

S. Varadachartar for K. S. Champakesa Atyangar for 
appellant. 

K. Rajah Atyar for respondent. 

The Court delivered the following 


JUDGMENTS. Jackson, J.—The question for determination 
is whether an acknowledgment by the mortgagor in favour of 
a prior mortgagee precludes a puisne mortgagee, whose title 
accrued before the acknowledgment was given, from relying 
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upon the Statute of Limitation as a bar. Can a mortgagor 
alienate the hypotheca and then acknowledge the mortgage debt 
so as to give a fresh period of limitation as against not only 
himself but the alience r 

A plain reading of S. 19, Indian Limitation Act, would 
suggest that the acknowledgment affects both the mortgagor 
and his alienee: 


“ Where before the expiration of the period prescribed .... an ack- 
nowledgment of liability . . . has been made. . . by some person through 
whom the partly derives title, a fresh period shall be comptited.” 


In Krishna Chandra Saha v. Bhatrab Chandra Saha! it was 
held that the mortgagor is the person from whom the alienee 
derives his title, and the section does not say that the acknow- 
ledgment must necessarily be given before the alienation. This 
opinion is endorsed in Velayudam Pillai v. Vatthtalingam 
Pillas? which is affirmed in Lakshmanan Chetty v. Muthaya 
Chettys. 

On the other hand there ts the dissident opinion of a Judge 
in Surjiram Marwari v. Barhamdeo Persad4 endorsed obtier in 
Yagnanarayana v. Venkatakrishna Raoi “the acknowledgment 
binds only assignees from him after the acknowledgment.” But 
one of the learned Judges of that Bench has questioned whether 
this obiter is correct in Second Appeal No 1485 of 1927, 
Therefore the preponderating view both in Calcutta and Madras 
is that the acknowledgment is equally effective whether it be 
before or subsequent to the alienation. As Maclean, C. J., 
observes in Krishna Chandra Saha v. Bhatrab Chandra Sahal 

“Tt seems difficult to get over the precise language of this section.” 

It has been argued, however, that ihe Courts ought to read 
“derives title subsequently to the acknowledgment’ into the 
section, for otherwise it will run contrary to English Law and 
to equity. If both parts of this plea were established we should 
still feel constrained to follow the plain reading of the statute, 
but it is not so clear that such a reading would offend either 
English Law or equity. 

The words of the English statutes are not precisely simi- 
lar to those in S. 19 of the Indian Limitation Act, and we have 
been shown no case directly bearing upon the point. 





1. (1905) LL.R. 32 Cal 1077. 2. (1912) 24 M.L.J. 66. 
3. (1919) 40 M.L.J 126 at 127. 4. (1905) 1 CL.J. 337, 
5. A. L R 1925 Mad, 1108. 
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In 19 Halsbury p. 95 it is said that payment by a mort- 
gagor after he has assigned the property charged does not pre- 
vent time running in favour of an assignee. But payment 1s 
not the same as acknowledgment, and we have not seen the 
ruling upon which this statement is based; apparently it is 


not forthcoming in Madras. As regards equity, to say that an 


alienee would be robbed of a natural right if his alienor were 
allowed to acknowledge a mortgage binding upon the alienated 
property even after the alienation, is to travel very far from 


actual reality. An alienee who takes property subject to a- 


mortgage, expects that he will naturally have to meet that en- 
cumbrance, and can only regard it as a remote contingency that 
the mortgagee may sleep over his right and allow time to run. 
As the law stands, that contingency is rendered rather more 
remote by the circumstance that even when time has almost run 
out the mortgagor by his acknowledgment can extend the 
period. But if we agree with the respondent and put this 
extension out of the power of the mortgagor with regard to 
prior alienees, the contingency of the mortgagee allowing time 
to run and thus foregoing his right would still be very remote; 
and to speak of alienees in general being disappointed because 
they have not been relieved of their encumbrances by the statute 
of limitation is too fanciful. On the other hand it is plainly 
equitable that a mortgagee should be paid his debt, and that the 
time should be extended if the mortgagor acknowledges that 
debt. It would be a great hardship if the mortgagee were led 
to put his trust in such an acknowledgment only to find that it 
was a dead letter because, say a day previously, the mortgagor 
had parted with the hypotheca. As observed in Krishna 
Chandra Saha v. Bhatrab Chandra Sahal a mortgagee should 
not be deprived of his right by the act of parties entitled only 
to the equity of redemption. 


It is unnecessary now to discuss the reasoning in Surjiran 
Marwari v. Barhamdeo Persada which has never met with 
approval except in Yagnanarayana v. Venkatakrishna Raos. 
Mukerjee, J., admits that there is no English case directly in 
point and relies upon the analogy of S. 13, Civil Procedure 
Code. But an analogy though it may fortify can hardly be 
made the basis of an argument; and since S. 19, Indian Limi- 
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tation Act, is plain, there is nothing upon which an argument 
can stand. As the appellant is not precluded by limitation the 
next question is how far he is entitled to subrogate. We agree 
with the Lower Courts that the obviously equitable arrangement 
is that set forth in para. 21 of the first Court’s judgment. A 
plea of subrogation is a plea in equity and there is no rule of 
law which would constrain us to decree anything less equitable. 


The appellant succeeds in the main and is entitled to costs 
here and in the Lower Appellate Court against 5th defendant. 

Time for payment three months from this date. 

Krishnan Pandalat, J.—I agree on both points with my 
learned brother and wish to add a few words of explanation on 
the first, which is one of acknowledgment as saving limitation. 
The plaintiff sues on a third mortgage by Ist defendant’s hus- 
band, dated 29th September, 1911, comprising several proper- 
ties. In 1913 the mortgagor sold a few of those items to 5th 
defendant partly to pay off the first two mortgages due to the 
Sih defendant himself and partly to pay off a portion of the 
plaintiff's (third) mortgage. The 5th defendant did not pay to 
the plaintiff the portion of the mortgage amount which he under- 
took to pay. In 1920 the mortgagor (1st defendants husband) 
made a statement in a deposition in Court which is an acknow- 
ledgment of the plaintiff’s third mortgage. This suit was brought 
in 1926. It is plain that without the help of the acknowledg- 
ment of 1920 the suit for money by sale of the property would 
be barred as it is brought more than 12 years from the date for 
payment and also from any other available starting point of 
limitation. The 5th defendant’s contention is that after the 
1st defendant’s husband’s sale to himself, he (1st defendant’s 
husband) was incompetent to acknowledge the mortgage liabi- 


_ lity so as to affect the properties sold, as he had no interest in 


them and could therefore be under no liability in respect of 
them. 

I wish to guard myself by limiting my present opinion to a 
case like the present where at the time of making the acknow- 
ledgment the mortgagor through whom the purchaser undoubt- 
edly claims, is under some liability, either personal or in res- 
pect of some other property, on the mortgage. It is in the pre- 
sent case unnecessary to say whether after a mortgagor’s per- 
sonal liability had become barred and he had sold all the mort- 
gaged property any acknowledgment by him of the mortgage 
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debt can save limitation against the purchaser. Itis sufficient 
to indicate that an acknowledgment under S. 19 must be an ad- 
mission of some present liability of the person acknowledging, 
corresponding to a present right in some one else. If it did 
not imply that, it would be hardly correct to talk of it as an 
acknowledgment. But it is not necessary to pursue this point 
further. 


The more limited point to be decided is whether when a 
mortgagor has sold a portion of the mortgaged property but 
remains personally or in respect of the unsold portion liable on 
the mortgage, an acknowledgment of the mortgage by him sub- 
sequent to the sale is ineffective to save limitation as against the 
property sold. I agree with my learned brother that the lan- 
guage of S. 19 does not require that the person through whom 
the 5th defendant claims (here Ist defendant’s husband) must 
have made the acknowledgment before the alienation. Nor does 
the reason of the thing appear to demand it so long as at the 
time the acknowledgment is made the person making it is liable 
for what he acknowledges—in other words, so long as he is 
acknowledging his own liability and not alleging some one else’s 
liability. The weight of Indian authority to which my learned 
brother has referred is also in the same direction. 


As during the argument, reference was made to the English 
law of limitation and decisions on it, I have taken some pains to 
discover whether there is in that law any corresponding idea to 
what is contended for by 5th defendant. I need not say, that 
except for the discovery of some general principle, it would be 
totally misleading and profitless to attempt to apply decisions 
on the English statutes of limitation to cases under the Indian 
Limitation Act. The differences between the two systems are 
glaring aud lie on the surface. There is nothing about acknow- 
ledgment or part payments in the Limitation Act of 1623 which 
is stillin force. The whole law on that topic in the class of 
suits governed by that Act is still Judge-made law. In such 
suits acknowledgments may be made even after the expiration 
of the period of limitation and provided they are within six 
years of the suit furnish a new cause of action as on a new pro- 
mise to pay. In the case of acknowledgments statutorily pro- 
vided, for in 3 and 4 Will. IV. c. 27 and 3 and 4 Will. IV. c. 42 
and Real Property Limitation Act, 1874, in some there ts no pro- 
vision as to the person to whom the acknowledgment is to be 
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made, whereas in the others it is provided that it must be made 
to the person entitled to the payment or to his agent. In none 
of them is there any reference to acknowledgments made by a 
person through whom the defendant claims though much the 
same result is attained by the provision that the acknowledg- 
ment must be signed by the person liable or his agent. In the 
case of Newbould v. Smithe it was held that a mortgagor who 
had in July, 1878, assigned the mortgaged property to his 
nephews could not by making payment of interest in Septem- 
ber, 1878, to the mortgagee save limitation in favour of the 
assignees. The ground stated was that after the assignment, the 
assignor was not the agent of the person liable (the present 
owner) to make the payment of interest. I therefore think that 
the line of argument based on English law is not fruitful. 

B. V. V. Appeal allowed. 
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PRIVY COUNCIL. ; 
[On appeal from the Court of the Judicial Commissioner 
of the Central Provinces. ] 
PRESENT:—LorD THANKERTON, SIR JOHN WALLIS AND 
SIR GEORGE LOWNDES. 


K. B. Seth Sorabjee .. Appellant 
v. 
Seth Dwarkadas Ranchhoddas and others .. Respondents. 


Transfer of Property Act (IV of 1882), S. 63—Indian Trusts Act 
CUI of 1882), S. 90-—-Accretions to mortgaged properiv—Subordinate 
tenures acquired by mortgagee for his own benefii—Right of mortgagor to. 

Section 63 of the Transfer of Property Act cannot be read as entitling 
the mortgago1 to recover on redemption acquisitions made by the mortgagee 
for his own benefit in circumstances which do not bring him within S. 90 of 
the Indian Trusts Act. The mortgagor is not entitled on redemption to treat 
subordinate tenures acquired by the mortgagee for his own benefit as acces- 
sions to the mortgaged property without regard to the question whether the 
mortgagec had any special advantage by reason of his position as mortgagec 
‘in acquiring them. 

Rajah Kishendatt Ram v. Rajah Mumtas Ali Khan, (1879) L. R. 6 I. A. 
145: I. L. R. 5 Cal. 198 (P. C.), referred to. 

Ram Brich Narain Singh v. Ambika Prasad Singh, (1913) 17 C. W. N. 
586, disapproved. 

Appeal No. 2 of 1931 from a decree, dated the 25th June, 
1927,. of the Court of the Judicial Commissioner, Central 
Provinces. 

Although the value of the subject-matter of the suit in the 


Court of first instance was less than Rs, 10,000, the learned Judicial 
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Commissioners held that the case came within the second clause 
of S, 110 of the Civil Procedure Code. and applying the ruling of 
the Board in Vdoyckand Pannalal V. Gusdar & Company! they came 
to the conclusion that “the issue of this suit involves, at least in- 
directly, property worth over Rs, 10,000”. They accordingly granted 
a certificate to the plaintiff for leave to appeal to His Majesty in 
Council, 


On the 12th February, 1932, when the appeal came on for hear- 
ing before the Board composed of Viscount Dunedin, Lord 
Thankerton and Sir Dinshah Mulla, a preliminary objection was 
taken by counsel for the respondents that the appeal was not, in 
view of the Board’s judgments in (Gudivada) Mangamma V. (Afaddi) 
Mahalakshmanmma®, aud Rajendra Kumar Ghosh Bahadur N. Rash 
Behari Mandai§, maintainable, Their Lordships sustained the objec- 
tion but were of opinion that as an important question of Jaw was 
involved, the appellant should have special leave to appeal, 


During the arguments, reference was made to the decisions in 
Rajah Kishendatt Ram Y. Rajah Mumtaz Ali Khan*tand Ram Brich 
Narain Singh V. Ambika Prasad Singk® and to Fisher on Mortgage, 
Chapter on “Accretions to the Security” and to Shephard and 
Brown’s Commentary on the Transfer of Property Act, 7th edition, 


page 276. 

De Gruyther, K. C. (with Parikh) for appellant. 

Upjohn, K. C. (with Hyani) for respondents. 

24th May, 1932. Their Lordships judgment was E 
by 

Siz Joun WaLuis.— This appeal was originally before the 
Board on the 12th February, 1932, when, upon a preliminary 
objection taken by the appearing respondents, their Lordships 
agreed humbly to advise His Majesty that the certificate of the 
Court of the Judicial Commissioner of the Central Provinces 
admitiing the appeal was wrongly granted but that special leave 
to appeal ought to be granted to the appellant upon lodging a 
petition for that purpose. This petition was duly lodged, and 


their Lordships’ report was approved by Order in Council of 
the 17th March, 1932. 





I. A. 207: I. L. R. 52 C. 650: 49 M. L. J. 20 (P. C). 
I. A. 56: I. 3 M. 167: 58 M. L. J. 184 (P. C). 
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er (1913). -G W. N. 


1. (1925) L. R. 52 
2, (1929) L. R. 57 


PoC 





Sorabjee 


v. 

Dwarkadas 
Ranch- 
hoddas. 


Sir Jobn 
Wallis. 


118 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


The case, which comes here on appeal from a judgment 
and decree in second appeal, raises a question of some impor- 
tance as to the right under the existing law in India of a mort- 
gagor of proprietary rights to recover on redemption subordinate 
tenures acquired by the mortgagee during the subsistence of the 
mortgage. This question came before this Board in Rafah 
Kishendatt Ram v. Rajah Mumias Alt Khan,1 before the 
enactment in 1882 of the Indian Trusts Act and the Transfer 
of Property Act. In that case the mortgagee of the proprietary 
rights of a talookdar had acquired during the continuance of 
the mortgage certain subordinate tenures in the taluq known as 
birts, and their Lordships found on the facts of that case that 
the mortgagee ‘taking advantage of his position as de facto 
talookdar had acquired the biris on very favourable terms and 
had allowed them to merge in the taluq, and that it would be 
inequitable to allow him on redemption to revive the biris for 
his own benefit. They accordingly held that the mortgagor was 
entitled to redeem the estate as then enjoyed by the mortgagee 
on paying the original mortgage money plus the purchase money 
of the birts. They at the same time madeit clear that they were 
not prepared to affirm the proposition that every purchase of a 
sub-tenure by the mortgagee must be held to have been made 
for the benefit of the mortgagor. The judgment reads: 


.“ Their Lordships are not prepared to affirm the broad proposition that 
every purchase by a mortgagee ofa sub-tenure existing at the date of the 
mortgage must be taken to have been made for the benefit of the mortgagor, 
so as to enhance the value of the mortgaged property, and make the whole, 
including the sub-tenure, subject to the right of redemption upon equitable 
terma. 

“It may well be that when the estate mortgaged is a zemindary in Lower 
Bengal, out of which a putnee tenure has been granted, or one within the 
ambit of which there is an ancient mokurraree istimrari tenure, a mortgagee 
of the zemindary, though in possession, might purchase with his own funds 
and keep alive for his own benefit that putuee or mokurraree. In such cases 
the mortgagee can hardly be said to have derived from his mortgagor any 
peculiar means or facilities for making the purchase which would not be 
possessed by a stranger, and may therefore be held entitled, equally with a 
stranger, to make it for tis own benefit. Jn such cases also the putnee, if 
the putneedar failed to fulfil his obligations, would not be restmable by the 
zemindar, and the zemindary would always have been held subject to the 
mokurraree. ” 


At the close of their judgment their Lordships referred to 
the English decisions which they observed were only applicable 
because they were agreeable to general cquity and good 
conscience, and said: 


1 (1879) L.R 6L A 45;1.L R. 50 198 (P. C). 
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“Tt seems to their Lordships that, although some of the earlier ‘cases 
may have been qualified by more recent decisions, the gencral principle is 
still recognised by English law to this extent, viz., that most acquisitions by 
a mortgagor enure for the benefit of the mortgagee, increasing thereby the 
value of his security; and that, on the other hand, many acquisitions by the 
mortgagee are in like manner treated as accretions to the mortgaged property, 
or substitutions for it, and, therefore, subject to redemption. The law laid 
down in Rakestraw v. Brewer” as to the renewal of a term obtained by the 
mortgagee of the expired term, being, ‘as coming from the same root,’ 
subject to the same equity, has never been impeached.” 


The equitable principles applied by their Lordships in that 
case to acquisitions by a mortgagee have now been embodied 
by S. 90 of the Indian Trusts Act, 1882, in a wider rule 
dealing with acquisitions by tenants for life, co-owners, mort- 
gagees and other qualified owners. The section is as follows :— 


“90. Where a tenant for life, co-owner, mortgagee or other qualified 
owner of any property, by availing himself of his position as such, gains an 
advantage in derogation of the rights of the other persous interested in the 
property, or where any such owner, as representing all persons interested in 
such property, gains any advantage, he must hold, for the benefit of all per- 
sons so interested, the advantage so gained, but subject to repayment by such 
persons of thcir due share of the expenses properly incurred, and to an 
indemnity by the same persons against liabilities properly contracted in 
gaining such advantage. 


Illustrations. 


(a) A, the tenant for life of leasehold property, renews the lease in his 
own name and for his own benefit. 4 holds the renewed lease for the benefit 
of all those interested in the old lease. 


(b) A village belongs to a Hindu family. 4, one of its members, pays 
nazrana to Government and thereby procures his name to be entered as the 
inamdar of the village. .4 holds the village for the benefit of himself and 
the other members. 


(c) A mortgages land to B, who enters into possession. B allows the 
Government revenue to fall into arrear with a view to the land being put up 
for sale and his becoming himself the purchaser of it. The land is accord- 
ingly sold to B. Subject to the repayment of the amount due on the mort- 


gage and of his expenses properly incurred as mortgagee, B holds the land 
for the benefit of 4.” 


It has, however, been suggested in an Indian case, Ram 
Brich Narain Singh v. Ambika Prasad Singh,3 which was cited 
for the appellant both below and here, that S. 63 of the Transfer 


of Property Act goes further than S. 90 of the Indian Trusts - 


Act, and entitles the mortgagor on redemption to treat sub- 

ordinate tenures acquired by the mortgagee for his own benefit 

as accessions to the mortgaged property without regard to the 

question whether the morigagee had any special advantage by 

reason Of his position as mortgagee in acquiring them. It would 
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be strange indeed if these two measures, which were drafted by 
the Indian Law Commission in England and passed into law in 
the same session of the Indian Legislature, should be found to 
contain inconsistent provisions as to the same state of facts, but 
in their Lordships’ opinion no such inconsistency is to be 
found. Sections 63 and 64 of the Transfer of Property Act 
are as follows :— 


“63. Where mortgaged property in possession of the mortgagee has, 
during the continuance of the mortgage, received any accession, the mort- 
Sagor, upon redemption, shall, in the absence of a contract to the contrary, 
be entitled as against the mortgagee to such accession. 

“ Where such accession has been acquired at the expense of the mort- 
Gagee, and is capable of separate possession or enjoyment without detrimént 
to the principal property, the mortgagor desiring to take the accession must 
pay to the mortgagee the expense of acquiring it. If such separate possession 
or cnjoyment is not possible, the accession must be delivered With the pro- 
perty, the mortgagor being liable, in the case of an acquisition necessary to 
preserve the property froin destruction, forfeiture or sale, or made with his 
assent, to pay the proper cost thereof, as an addition to the principal money, 
at the same rate of interest. 

“In the case last mentioned the profits, if any, ansing from the acces- 
sion shall be credited to the mortgagor. 

‘Where the mortgage is usufructuary and the accession has been 
acquired at the expense of the mortgagee, the profits, if any, arising from 
the accession shall, in the -absence of a contract to the contrary, be set off 
against interest, if any, payable on the money so expended, 


“64. Where the mortgaged property is a lease for a term of years, and 
the mortgagee obtains a renewal of the leasc, the mortgagor, upon redemp- 
tion, shall, in the absence of a contract by him to the contrary, have the 
benefit of the new lease.” 


Section 64 may be said to give statutory effect to the rule 
in Rakestraw v. Brewer,’ which was referred to by their Lord- 
ships in the passage already cited, as it was apparently thought 
better to provide expressly for this particular acquisition by a 
mortgagee instead of leaving it to be governed by the general 
provisions of S. 90 of the Indian Trusts Act; but in their Lord- 
ships’ opinion there is nothing inconsistent with that section in 
the provisions of S. 63 of.the Transfer of Property Act as to 
accessions to mortgaged property and the terms on which the 
mortgagor may upon redemption obtain the benefit of them. 
The word “accession” is not defined in the Act, but the section 
deals expressly with accessions which have been acquired at the 
expense of the mortgagee and would appear to be clearly appli- 
cable to cases in which a subordinate tenure has admittedly been 
acquired by the mortgagee as an accession to the mortgaged: 
property. Whether the term accession as used in this section 
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should also be held to cover acquisitions which the mortgagee 
has made for his own benefit, but ıs bound under S. 90 of the 


Indian Trusts Act to hold for the benefit of the mortgagor need _ 


not be decided. S. 90 itself provides for the mortgagor bearing 
the cost of the acquisition in such a case, but S. 63 goes some- 
what further and contains as well an express provision as to 
profits arising from the accession where the mortgage is 
usufructuary. In the present case it is sufficient to say that their 
Lordships are clearly of opinion that S. 63 of the Transfer of 
Property Act cannot be read as entitling the mortgagor to 
recover acquisitions made by the mortgagee for his own benefit 
in circumstances which do not bring him within S. 90 of the 
Indian Trusts Act. 


Their Lordships have thought right to make these observa- 
tions because there would appear to have been much misconcep- 
tion on this subject in the present case with which they will now 
proceed to deal. Š 


In November, 1908, one Rajaram mortgaged with possession 
his four annas proprietary share in mauza Khandwa Tarf 
Kunbi, together with numerous other properties to the pre- 
decessors of defendants 1 to 4. Two of these four one anna 
shares in this mauza were subsequently sold to the mortgagees 
in 1912; another was brought to sale in court auction and 
purchased by the fifth defendant, and the remaining one anna 
share was also brought to sale and acquired in 1918 from the 
auction purchaser by the plaintiff, who instituted the present suit 
for redemption in the Court of the Subordinate Judge of 
Khandwa on the 23rd December, 1921. 


Mauza Khandwa .Tarí Kunbi is more than 4,000 acres in 
extent, but the present appeal only relates to two Survey 
Numbers 451 and 452 of 54 and 3 acres respectively. The 
Mortgagees were apparently anxious to acquire them on account 
of their proximity to the town of Khandwa, and are found to 
have erected a ginning press on one of them at a cost of 


Rs. 8,000. 


As regards Survey No. 452 the mortgagees in 1906, more 
than two years before the execution of Rajaram's mortgage in 
their favour, had obtained from his brother. and co-sharer 
Govindram, who was also the owner of a four annas share in 
the mauza, a sale deed in which’ he purported as malghzar and 
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lambardar to sell them the whole proprietary rights in this 
Survey Number. Subsequently to the date of the mortgage on 
the 8th October, 1910, they obtained a deed from the 
occupancy tenants by which the latter gave up their tenancy 
right for ever and surrendered it to the predecessors of defend- 
ants 1 to 4 as proprietors on receipt of Rs. 2,135 on account 
of tenancy rights and improvements. 

As regards Survey No. 451 the occupancy tenants on the 
22nd May, 1915, purchased from Rajaram’s uncle Totaram the 
remaining co-sharer in the mauza hits eight annas proprietary 
share in this Survey Number for a consideration supplied by 
the predecessors of defendants 1 to 4, in whose ee they 
executed on the following day a sale deed of the proprietary 
and tenancy rights in the Survey Number. The sale deed 
recited that they had formerly been occupancy tenants and had 
subsequently purchased the malikana or proprietary rights 
from Totaram. 

In paragraph 10 of his rejoinder the plaintiff alleged that 
after the execution of the mortgage deed there had been accre- 
tions to the mortgaged property as shown in Schedule K filed 
therewith. In Schedule K the occupancy rights acquired in 
these two Survey Numbers subsequent to the creation of the 
mortgage were claimed as accretions to the mortgage, but as 
half the mortgagor’s proprietary rights in the mauza had been 
acquired by the mortgagees subsequent to the mortgage, only 
half of each Survey Number was claimed as an accretion to the 
mortgage. ‘The defendants’ possession over half of this field 
at least,” it was alleged as regards each of these Survey 
Numbers, “must be deemed to be that of mortgagees as the 
acquisition thereby made was that of an occupancy holding”. 
In other words, the whole occupancy rights acquired by the 
mortgagees in these Survey Numbers were claimed as an 
accretion or accession to the mortgage, although the mortgage 
was only of -Rajaram’s four annas share in the mauza, and 
although the mortgagees had acquired Govindram’s four annas 
share in Survey Number 452 and Totaram’s eight annas share 
in Survey Number 451. This claim was the subject of issues 


17 and 18. 


17. Whether there have been accretions to the mortgaged property as 
shown in the plaintiff's Schedule K? 
' 18. If so, are defendants 1 to 4 bound to deliver posscssion of the same 
to plaintiff on redemption and on what terms? 
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In the first Court the Subordinate Judge saw no ground 
for holding that the mortgagees as such had acquired the 
occupancy rights in these Survey Numbers. He accordingly 
disallowed the claim, but observed that the plaintiffs claim to 
share in this land would have to be determined in the partition 
suit which was then pending apparently between the co-sharers 
in the mauza, in which the plaintiff was entitled to intervene 
as the owner of a One anna share. 


The judgment of the Subordinate Judge on this point was 
reversed by the District Judge of Nimar who held that de- 
fendants 1 to 4 must surrender half the land as‘claimed by the 
plaintiff and account for half the profits, but that the plaintiff 
would have to bear half the costs of acquisition. The suit was 
remanded to ascertain the amount of the profits and costs of 
acquisition, and when the case came back, a decree was passed 
ordering the plaintiff to be put in possession of half the Survey 
Numbers, the claims of the 5th defendant, who had also 
acquired a one anna share from the mortgagor but had not 
appeared in the suit, being apparently overlooked. The District 
Judge’s reasons are not very clear, but he referred to Ram Brich 
Narain Singh v. Ambika Prasad Singh,4 and appears to have 
* held on the authority of that decision, on which their Lordships 
have already commented, that, as the occupancy rights had 
been acquired by the predecessors of defendants 1 to 4 while 
they were mortgagees in possession of Rajaram’s four annas 
share of the mauza, the mortgagor was entitled to them on 
redemption as an accession to the mortgaged property under 
S. 63 of the Transfer of Property Act. On a second appeal 


preferred by defendants 1 to 4 this contention was again put. 


forward and was rightly rejected by the Judicial Commissioner 
of the Central Provinces who allowed the appeal and restored 
the judgment of the Subordinate Judge, holding that the sur- 
renders of the respondents’ occupancy rights had been obtained 
by the predecessors of defendants 1 to 4 as an accession to the 
proprietary interest which they claimed to have acquired in 
these Survey Numbers and not as mortgagees in possession of 
their mortgagor’s four annas share. 

In their Lordships’ opinion these occupancy rights were 
acquired by the mortgagees of Rajaram’s share, who were also 
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co-sharers with him in the mauza, for their own benefit, and to 
give the plaintiff any claim to them as the owner of a one anna 
share in the mauza it was incumbent on him to show that they 
were acquired under such circumstances as to bring them 
within the provisions of S. 90 of the Indian Trusts Act. No 
such case was set up in paragraph 10 and Schedule K of the 
plaintiff’s rejoinder in which these occupancy rights are 
claimed as accretions to the suit mortgage, no issues have been 
framed in regard to it and it has not been considered or 
decided in the Lower Courts. 

In their Lordships’ opinion the plaintiff’s appeal fails and 
should be dismissed and their Lordships will humbly advise His 
Majesty accordingly. The appellant must pay the first three 
respondents’ costs including-their costs of the proceedings of 
the 12th February, 1932, and of the petition for special leave 
to appeal. 

Solicitors for appellant: T. L. Wilson & Co. 

Solicitors for respondents: Douglas Grant and Dold. 


K. J. R/S. R.: Appeal dismissed. 
PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Fort 
William in Bengal. ] 
PRESENT :—Lorp BLANESBURGH, Lorp TOMLIN AND SIR 
GEORGE LOWNDES. 


The Commissioner of Income-tax, Bengal . Appellani« 
Vv. 
Shaw, Wallace and Company .. Respondents. 


Incoine-tax Act (XI of 1922), Ss. 10 and 12—“Income"— Meaning of— 
Moneys received as compensation for loss of agency contracts, whether 
taxable as “income, profits or gains’—S 4 (3) (uit)—“Receipts arising from 
business”’— Meaning of—Relevancy of English decistons on construction of 
Indian Act, 

The English and Indian Income-tax Acts not being in part materia, 
decisions of the English Courts are not, as a rule, useful guides on the con- 
struction of the Indian enactment. 

The word “income” 1s not defined in the Indian Incometax Act. It 
connotes a periodical monetary return “coming in” with some sort of regular- 
ity, or expected regularity, from definite sources. The source is not neces- 
sarily one which is expected to be continuously productive, but it must be one 
whose object is the production of a definite return, excluding anything in the 
nature of a mere windfall. 


ee 
*P, C. Appeal No. 108 of 1931. 14th March, 1932, 
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The words used in S. 2 (4) for defining business are, no doubt, wide but 
underlying each of those words is the fundamental idea of the continuous 
exercise of an activity and under S. 10, the profits, to be taxable, must be 
something earned by a process of production. 


Sums received by the respondent firm, in the nature of a solatium, for 
the compulsory cessation of certain agency contracts, are not “income, pro- 
fits or gains” arising from business carried on by them, and they are conse- 
quently not Hable to be assessed to income-tax. 


The expression “receipts arising from business” in clause (vit) of sec. 4, 
sub-sec. (3) of the Indian Income-tax Act, 1922, means “receipts arising 
from the carrying on of business”, In re Turner Morrison & Co., Lid., 
(1928) I. L. R. 56 Cal. 211, dissented from. 


Judgment of the High Court, Calcutta, reported in Shaw, Wallace & Co., 
In re, (1931) I. L. R. 58 Cal. 1153, affirmed, but on different grounds. 


Appeal No. 108 of 1931 from a judgment of the High 
Court, Calcutta, dated the 13th January, 1931, upon a reference 
of questions made to the High Court by the Commissioner of 
Income-tax, Bengal, under S. 66 (2) of the Indian Income- 
tax Act, 1922. 


The question arising in this appeal was, shortly stated, whether 
a sum of Rs, 15,25,000 (less the admitted deductions) received by 
the respondent firm, who carry on a business of merchants and 
agents, as compensation for the termination of agencies for two oil. 
producing companies, should be taken into account in the computa- 
tion of profits of their business, or whether such payment was in 
the nature of a capital receipt and therefore not liable to be brought 
into account as constituting “income, profits or gains” within the 
meaning of the Indian Income tax Act, 1922, The questions of 
law referred by the Commissioner and upon which the decision of 
the High Court was desired, are set out in the Board’s judgment, 
The Court held, in agreement with the finding of the Commissioner, 
that the Rs, 15,25,000 were paid to the respondent firm as compen- 
sation for the loss of the agencies; but also held, in disagreement 
with his conclusion, that the amount was not “income, profits or 
gains” within the Act, From the said judgment of the High Court, 
the present appeal to His Majesty in Council was preferred by the 
Commissioner of Income-tax, Bengal, 

Dunne, K.C. and Reginald Hills for appellant. 

A. M. Latter, K.C. and Cyril King for respondents. 

14th March, 1932. Their Lordships’ judgment was deli- 
vered by 

Sır GEORGE Lownpes.—This is an appeal from a judg- 
ment of the High Court at Calcutta delivered on a reference 
made to it under S. 66 of the Indian Income-tax Act, XI of 
1922. ‘The reference arose out of an assessment to income-tax 
upon the respondents for the year 1929-30, in respect of an 
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item of Rs. 9,83,361, part of a larger sum of Rs. 15,25,000 
received by them in 1928 as compensation for the termination 
of certain agencies. 

The respondents carry on business in Calcutta as mer- 
chants and agents of various companies, and have branch 
offices in different parts of India. For a number of years prior 
to 1928 they acted as distributing agents in India of the Burma 
Oil Company and the Anglo-Persian Oil Company, but had no 
formal agreemeni with either company. In or about the year 
1927 the two companies combined and decided to make other 
arrangements for the distribution of their products. The 
respondents’ agency of the Burma Company was accordingly 
terminated on the 31st December, 1927, and that of the Anglo- 
Persian Company on the 30th June following. Some time in 
the early part of 1928 the Burma Company paid to the respond- 
ents a sum of Rs. 12,00,000 “as full compensation for cessa- 
tion of the agency,” and in August of the same year the Anglo- 
Persian Company paid them another sum of Rs. 3,25,000 as 
“compensation for the loss of your office as agents to the 
Company.” The quotations are from letters by which the 
payments were recorded, and are accepted on both sides as 
correctly expressing the nature of the transactions. 

The Income-tax Officer, in computing the assessable income 
of the respondents for the relevant year, took these two receipts 
into account as profits or gains of their business in the year 
ending the 3lst December, 1928, but alowed certain deductions 
therefrom in respect of compensation paid by the respondents 
to various employees, leaving a balance of Rs. 9,83,361 which 
he included in the total income of the respondents found assess- 
able for the year 1929-30. 

The respondents objected to the assessment, and appealed 
to the Assistant Commissioner, who confirmed the assessment. 
Thereafter, on the requisition of the respondents, the Commis- 
sioner drew up a statement of the case, and referred the ques- 
tions of law therein set out to the High Court with his own 
opinion thereon, which was against the contentions of the 
respondents. i 

The questions so formulated were as follows :— 


(a) Was not the sum of Ra. 9,83,361 which had been included in the 
total income of the assessees for purposes of assessment for 1929-30, in the 
nature of a capital receipt and therefore not income, profits or gains within 
the meaning of the Income-tax Act ? 
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(b) If it could be said to be income, profits or gains within the meaning 
of the Act, was it liable to be assessed under either of the sections 10 and 12 
of the Act, inasmuch as (1) it was not the profits, or gains of any business 
carried on by the assessees within the meaning of section 10 of the Act, nor 
(2) income, profits or gains from other sources within the meaning of 
section 12 of the Act? i 


(c) In the alternative, was not the payment of Rs, 9,83,361 an er gratta 
payment in the nature of a present from the oil companies in question and 
was it not therefore exempt under section 4 (3) (vii) of the Act? 


The reference was heard by the Chief Justice sitting with 
Ghose and Buckland, JJ. The judgment of the High Court was 
delivered by the Chief Justice, his colleagues concurring. 

The learned Judges appear to have returned a formal 
answer only to question (a) which the Chief Justice stated to 
be “the real question in the case.” He thought that if the 
respondents could not escape by reason of the contention raised 
by this question they must fail. The other questions, he 
thought, fell within a recent decision of the Court in the case of 
In re Turner Morrison & Co., Lid.1; he had nothing to add to 
what was then said on these points. 


Their Lordships agtee that the real matter for decision 
falls under (a), but they think that this question is not happily 
worded, as it seems to suggest that it was only if the sum there 
referred to was ‘in the nature of a capital receipt” that it 
would be exempt from assessment, whereas the more correct 
proposition would seem to be that it was only if it was in the 
nature of an income receipt that it would fall to be assessed to 
the tax. The question was, however, re-stated by the learned 
Chief Justice in more precise terms, viz., “whether these sums 
are income, profits or gains within the meaning of the Act at 
all,” and for the reasons stated in his judgment he came to the 
conclusion that they were not. Their Lordships think that his 
conclusion was right though they arrive at this result by a 
slightly different road. 

In one part of his judgment the Chief Justice seems to 
hold that the “compensation for loss of these agencies is a 
receipt in respect of a capital asset in the nature of goodwill,” 
but it has been objected with some force that there is nothing 
upon which this finding can be based. There was, so far as the 
facts disclose, no transfer of the goodwill of the respondents, 
and no agreement by them not to compete with the new selling 
agency of the companies. 
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In another part of the judgment the payment seems to be 
regarded as in the nature of compensation in lieu of notice. 
But here again their Lordships think that there are no facts to 
support such a conclusion, and they doubt if S. 206 of the 
Indian Contract Act upon which reliance is placed has any 
application. 

Again their Lordships would discard altogether the case- 
law which has been so painfully evolved in the construction of 
the English Income-tax Statutes—both the cases upon which 
the High Court relied and the flood of other decisions which 
has been let loose in this Board. The Indian Act is not in part 
materia; it is less elaborate in many ways, subject to fewer 
refinements, and in arrangement and language it differs greatly 
from the provisions with which the Courts in this country 
have had to deal. Under such conditions their Lordships think 
that little can be gained by attempting to reason from one to 
the other, at all events in the present case in which they think 
that the solution of the problem lies very near the surface of 
the Act, and depends mainly on general considerations. 

The object of the Indian Act is to tax “income,” a term 
which it does not define. It is expanded, no doubt, into 
“income, profits and gains,” but the expansion is more a matter 
of words than of substance. Income, their Lordships think, 
in this Act connotes a periodical monetary return “coming in” 
with some sort of regularity, or expected regularity, from 
definite sources. The source is not necessarily one which is 
expected to be continuously productive, but it must be one 
whose object is the production of a definite return, excluding 
anything in the nature of a mere windfall. Thus income has 
been likened pictorially to the fruit of a tree, or the crop of a 
field. It is essentially the produce of something, which is often 
loosely spoken of as “capital”. But capital, though possibly the 
source in the case of income from securities, is in most cases 
hardly more than an element in the process of production. 


The sources from which the taxable income under the Act 
are to bederived are enumerated in S. 6, which runs as follows :— 
“Save as otherwise provided by this Act, the following heads of income, 
profits and gains, shall be chargeable to income-tax in the manner hereinafter 
appearing, namely :— 
(4) Salaries. 
Cii) Interest on securities. 
(iti) Property. 
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(wv) Business. 

(v) Professional carnings. 

(vt) Other sources. ’ 

The claim of the taxing authorities is that the sum in 
question is chargeable under head (iv) Business. By S. 2 (4) 
business “includes any trade, commerce or manufacture, or any 
adventure or concern in the nature of trade, commerce or manu- 
facture.” The words used are no doubt wide, but underlying 
each of them is the fundamental idea of the continuous exercise 
of an activity. Under S. 10 the tax is to be payable by an 
assessee under the head business “in respect of the profits or 
gains of any business carried on by him’. Again, their Lord- 
ships think, the same central idea: the words italicised are an 
essential constituent of that which is to produce the taxable in- 
come: it is to he the profit earned by a process of production. 
And this is borne out by the provision for allowances which 
follows. They include rent paid for the premises where the 
business is carried on; the cost of current repairs in respect of 
such premises; interest on money borrowed for carrying on the 
business, etc. 

Some reliance has been placed in argument upon S. 4 (3) 
(v) which appears to suggest that the word “income” in this 
Act may have a wider significance than would ordinarily be 
attributed to it. The sub-section says that the Act “shall not 
apply to the following classes of income,” and in the category 
that follows, clause (v) runs: 


“Any capital sum received in commutation of the whole or a portion of 
a pension, or in the nature of consolidated compensation for death or injuries, 
or in payment of any insurance policy, or as the accumulated balance at the 
credit of a subscriber to any such Provident Fund.” 


Their Lordships do not think that any of these sums, apart 
from their exemption, could be regarded in any scheme of taxa- 
tion as income, and they think that the clause must be due to 
the over-anxiety of the drafisman to make this clear beyond 
possibility of doubt. They cannot construe it as enlarging the 
word “income” so as to include receipts of any kind which are 
not specially exempted. They do not think that the clause is of 
any assistance to the appellant. 

Following the line of reasoning above indicated, the sums 
which the appellant seeks to charge can, in their Lordships’ 
opinion, only be taxable if they are the produce, or the result, of 
carrying on the agencies of the oil companies in the year in 
which they were received by the respondents. But when once 
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it is admitted that they were sums received, not for carrying on 
this business, but as some sort of solatium for its compulsory 
cessation, the answer seems fairly plain. 

If the business had been sold—even if that somewhat in- 
determinate asset known as the “goodwill” had been assigned 
to the employing companies, as the High Court seems to have 
thought it had—it is conceded that the price paid would not 
have been taxable. But why? Plainly because it could not be 
regarded as profit or gain from carrying on the business, and 
their Lordships think that the same reasoning must apply when 
the sum received is in the nature of a solatitun for cessation. 

It is contended for the appellant that the “business” of the 
respondents did in fact go on throughout the year, and this is 
no doubt true ina sense. They had other independent com- 
mercial interests which they continued to pursue, and the profits 
of which have been taxed in the ordinary course without objec- 
tion on their part. But it is clear that the sum in question in 
this appeal had no connection with the continuance of the res- 
pondents’ other business. The profits earned by them in 1928 
were the fruit of a different tree, the crop of a different field. 

For the reasons given their Lordships are of opinion that 
question (a) was rightly answered by the High Court in favour 
of the assessee. No objection has heen taken to the form of 
the answer or to its sufficiency, and it would seem unnecessary 
therefore to deal with the other two questions. Their Lordships 
will only add that the reasoning of this judgment would apply 
equally if the appellant based his claim on head (mw) “Other 
sources” and the corresponding provisions of S. 12. 

With regard to the claim to exemption under S. 4 (3) 
(vit), their Lordships think that the decision in the case of In 
re Turner Morrison & Co., Lid.1 to which reference has been 
made above, may need re-consideration in the light of this 
judgment. In their Lordships’ view the expression “receipts 
arising from business” in that clause must mean receipts 
arising from the carrying on of business. 

Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed with costs. 

Solicitor for appellant : Solicttor, India Office. 

Solicitors for respondents : Linklaters and Paines. 

K.J.R./S. R. Appeal dismissed. 


1, (1928) I. L. R. 56 C. 211. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicatureʻat Rangoon. ] 
Present:—Lorp BLANEsBURGH, Lorp TOMLIN AND SIR 
GEORGE LOWNDES. 
The Offcial Liquidator of M. E. Moolla 


Sons, Limited .. Appellani* 
v. 
Mrs. Perrin R. Burjorjee .. Respondent. 


Indian Registration Act (XVI of 1908), S.49—Plea of son-regtsira- 
tion raised for the first time before the Privy Counctl—Unregistered 
agreement for sale of immoveable property—Personal claim for damages 
for breach of contract, not precluded by S. 49— Proceeding not affecting 
any iminoveable property—Admitied documeni—No duty of Court to take 
notice of non-regtstration. 

A question of law relating to the admissibility of a document by reason 
of its non-registration cannot for the first time be allowed to be raised in a 
court of last resort when the plea cannot be disposed of without deciding nice 
questions of fact on which the evidence is not clear and the parties are al 
variance. Observations of Lord Watson in Cosmnecticut Fire Insurance 
Company v. Kavanagh, (1892) A. C. 473 at 480, referred to and applied. 

An agreement for sale of immoveable property recited the payment of 
earnest money aud provided that the balance of the purchase money should 
be secured by an equitable mortgage of the said property, & ¢. by the pur- 
chaser depositing the title deeds with the vendor. The purchaser having re- 
fused to complete the sale, the property was sold, and the vendor sought to 
prove in the winding-up of ihe purchaser-company for damages for breach 
of contract. i 

Held, (leaving open the question whether the agreement of sale required 
registration) that the non-registration of the agreement did not preclude the 
vendor, under S. 49 of the Registration Act, from putting forward a 
personal claim for damages under the agreement. 

Held, further, on the evidence, that in the aforesaid agrecment of sale 
entered into by one Moolla in his own name, the appellant-company was the 
undisclosed principal of Moolla and was consequently liable under the agrce- 
ment, 

Section 49 of the Registration Act does not make it obligatory on the 
Court to take notice of the non-registration of an admitted document, at any 
rate in a proceeding not affecting immoveable property. 


Appeal No. 96 of 1931 from a judgment of the High 
Court, Rangoon, dated the 4th August, 1930, in its Appellate 
Jurisdiction, reversing a judgment of the same Court, on its 
Original Side, dated the 23rd December, 1929. 

The question for determination on the appeal was whether 
the respondent was entitled to rank as a creditor in the liquida- 
tion of the appellant-company. 

The facts of the case appear sufficiently fully from their 
Lordships’ judgment. 

The appellant, in his petition to the High Court for leave 
to appeal and in his printed case before the Board, took for the 
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first time the objection that the agreement of sale, dated the 
27th July, 1921, upon which the respondent based her claim for 
damages, was not registered and was thereby invalid and in- 
operative. The material terms of the agreement are set out ir 
extenso in the Board’s judgment. 


Upjohn, K. C. and T. B. W. Ramsay, M.P., for appellant. 

Dunne, K. C. and A. Pennell for respondent. 
3rd March, 1932. Their Lordships’ judgment was decli- 
vered by 

Lord TomLin.—This appeal is concerned with the question 

whether a creditor’s proof lodged by the respondent in the 
liquidation of the company whose liquidator is the appellant 
and rejected by the liquidator was properly so rejected. 
-= On the 23rd December, 1929, the Trial Judge on the Ori- 
ginal Side of the High Court of Judicature at Rangoon held 
that the proof was rightly rejected. On the 4th August, 1930, 
this decision was reversed on appeal to the Appellate Side of 
the Court. 

The proof in question was for Rs. 63,219-15-0, damages 
alleged to have been incurred by the respondent by reason of 
the failure of the Company to complete the purchase of pro- 
perty agreed to be sold by the respondent by an agreement, 
dated the 27th July, 1921. 


The only question in issue or debated at the hearing before 
the Trial Judge, or on the appeal, was whether the agreement 
for sale (on the face of which the purchaser was one M. E. 
Moolla) had been entered into by Moolla on his own account 
or whether the Company was the undisclosed principal of 
Moolla in respect of such agreement. 

The Trial Judge held that Moolla had entered into the 


. agreement as principal and had afterwards transferred the 


benefit of it to the Company and that therefore the Company 
was under no liability to the respondent. 

The Appellate Court held that the Company was the undis- 
closed principal and was liable to the respondent and that the 
proof had been wrongly rejected. 


Against this decision the liquidator appealed to His 
Majesty in Council and before their Lordships’ Board raised 
the contention that the agreement of the 27th July, 1921, 
required registration under the Indian Registration Act, that it 
had not been registered and that as it had not been registered it 
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could not be used for any purpose whatever and ought to be 
ignored by the Court with the result that any claim for damages 
based by the respondent upon breach of that agreement must 
necessarily fail. 

The questions therefore which arise for their Lordships’ 
consideration are: 

(1) Ought the appellant to be allowed to raise now for the 
first time before the tribunal of last resort the question as to 
the registration of the agreement? 

(2) If the question as to registration can now properly 
be raised (a) did the agreement, which admittedly was not re- 
gistered, require registration, and (b) if it did require registra- 
tion, what is the effect of non-registration in regard to the 
respondent’s right to claim damages under the agreement? 

(3) If the question as to registration cannot now be pro- 
perly raised, or if it can be properly raised but upon considera- 
tion of the merits of the question, it is held that the non-regis- 
tration of the agreement does not preclude the respondent from 
putting forward a claim for damages under the agreement, 
whether the Company was or was not the undisclosed principal 
of M. E. Moolla in regard to the agreement? 


To enable these questions to be considered, it will be con- 
venient to state the facts so far as they are proved or admitted. 


The Company was formed under the Indian Companies 
Act, 1913, on the 21st January, 1921, as a private company. 


Clause III (6) of the Memorandum of Association enabled 
the Company to acquire by purchase, lease, exchange or other- 
wise land, buildings, and hereditaments of any tenure or des- 
cription in Burma. 

By Articles of Association 115 and 116 (2) the directors 
had power to purchase for the Company any property which 
the Company was authorised to acquire. 

At a meeting of the Board of Directors held on the Ist 
February, 1921, Moolla was appointed Managing Director, with 
power to manage the business of the Company as he thought 
fit. 

He was further authorised to purchase and sell any pro- 
perty (moveable or immoveable) as he thought best in the 
interest of the Company. 

The issued share capital of the Company stood as to about 
90 per cent. thereof in the name of Moolla, and as to the 
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remainder in the name of his mother Mariam Bee Bee. The 
Trial Judge said “the Company was essentially a one man 
Company, being for all practical purposes Moolla incorporate.” 


The Company’s office was also Moolla’s office. 


The agreement of the 27th July, 1921, was made between 
the respondent (described as the vendor) and Moolla (described 
as the purchaser) and contained no reference to the Company. 
Omitting formal parts, the agreement was as follows :— 


“1. The vendor agrees to sell to the purchaser and the purchaser shall 
purchase from the vendor the properties described in the schedule herein- 
under written measuring 12°54 more or less at or for the price of Rs. (Twelve 
thousand five hundred) per acre. 

“2. That the purchaser had paid to the vendor Rs. (10,000) Ten thou- 
sand as earnest money, the receipt of which the vendor doth hereby 
acknowledge. 

“3. That the purchaser agrees to complete the conveyance within three 
months from the 12th July, 1921, by paying the balance of the purchase 
money calculated at the rate aforesaid save and except a sum of 
Rs. (1,00,000) One hundred thousand which sum is to remain outstanding 
as in the clause next provided. 

“4 The vendor agrees to keep the said balance of unpaid purchase 
money, namely, Rs. (1,00,000) One hundred thousand invested with the pur- 
chaser for a period not exceeding three to five years as the purchaser may 
wish on the purchaser paying interest thereon at the rate of eight per cent. 
per annum payable monthly and the same secured by the equitable mortgage 
of the premises hereby agreed to be sold, that is, by the purchaser deposit- 
ing the title deeds of the said premises including the conveyance in his 
favour with the vendor. 

“5 That the vendor shall make out a good and clean title to the said 
premises and produce for inspection the title deeds as soon as required by the 
purchaser.” 


The schedule contained a description of certain immove- 
able property in Burma belonging to the respondent. The 
acreage is given as 12-54 acres and on this basis the total pur- 
chase price under the agreement would be Rs. 1,57,375. Upon 
the execution of the agreement Rs. 10,000 was paid to the 
respondent as earnest money. 

The respondent had no personal contact with Moolla in 
connection with the negotiation for or the execution of the 
agreement. She acted by brokers throughout. 

On the 31st December, 1921, the Board of Directors held 
a meeting, the Minutes of which state that “the following pro- 
perties were purchased by the managing director during the 
course of the year on behalf of the Company.” A list of 
twenty-eight properties follows. The second on the list under 
date, 13th July, 1921, is the property, the subject of the agree- 
ment of the 27th July, 1921. : 
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Of the twenty-eight properties in the list, twenty-five had 
been bought in the name of the Company, three properties 
(including the respondent's property) bad been purchased in 
Moolla’s name and admittedly the two properties other than the 
respondent’s property had been purchased on the Company's 
behalf. 


On the 30th March, 1923, the purchase being uncompleted, 
the respondent’s brother-in-law wrote to Moolla, asking for the 
balance of the purchase-price, or at least Rs. 15,000. 

Moolla replied by executing four promissory notes in the 
respondent’s favour, for a total of Rs. 40,000. 

On the 20th November, 1923, the respondent gave to 
Moolla a receipt for Rs. 1,000 in respect of interest. 

Further payments of interest were made up to February, 
1927, but the purchase was never completed. 

Moolla at the trial admitted that Rs. 15,000 in respect of 
the promissory notes and all interest was paid out of the Com- 
pany’s funds. He alleged that the earnest money was paid by 
himself bui refunded to him by the Company. He stated that 
all the Company’s books prior to 1924 were destroyed under his 
instructions, and that he had no books to show that the earnest 
money came originally out of his own moneys. He alleged that 
he had purchased the property on his own account and had 
subsequently transferred the benefit of the agreement to the 
Company. He produced no document to evidence the alleged 
transfer. 

On the 6th April, 1927, a creditors’ petition was presented 
to wind up the Company, and an order for winding up was 
made on the 21st June, 1927, and one Hormasji was appointed 
liquidator. 

Between the presentation of the petition and the making of 
the order, viz., on the 18th June, 1927, the respondent, at the 
instance of Moolla, filed in opposition to the petition, an afh- 
davit prepared by Moolla’s clerk. In this affidavit she stated 
that she was a secured creditor of the Company for 
Rs. 1,31,137-8-0. This was the sum then calculated to be owing 
under the agreement of the 27th July, 1921. 


Moolla himself was declared insolvent on some date be- 
tween April and June, 1927. His assets were practically nil. 
He did not enter the name of the respondent as a creditor in 
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oC 
the schedule relating to his own affairs which it was his duty 
to file in the insolvency proceedings. 


What subsequently followed is not clear. 


The record before their Lordships’ Board contains an aff- 
davit sworn by the liquidator on the 17th February, 1928, on 
an application which he made to the Court for directions. 
This affidavit was treated as his evidence at the trial, and at the 
trial no oral evidence was given by him. 


The affidavit, omitting formal parts, is in the following 
terms :— 


“1, On 27th July, 1921, Air. M. E. Afoolla in his own name entered into 
an agreement with Mrs. P. R- Burjorjee for the purchase of 1254 acres of 
garden land near the Victoria Lake on the terms contained in the deed of 
agreement, a copy of which is herewith attached and marked ‘A’, 


“The balance of the purchase price save Rs. 1,00,000 which was to lie 
invested with the purchaser was never paid and default was made in the pay- 
ment of interest as stipulated in the agreement and consequently no convey- 
ance was executed by the vendor. 


“2. When the vendor applied persistent pressure and threatened to 
specifically enforce the agreement, Alr. Moolla in his own name on 1st April, 
1923, executed four pro-notes for Rs. 15,000, Rs. 10,000, Rs. 10,000 and 
Ks. 5,000, towards the purchase price, out of which the first one for 
Rs. 15,000 was subsequently paid up in full. 

“3. The payment of Rs. 10,000 on account of earnest money, of 
Rs. 15,000 in discharge of the pro-note for Rs. 15,000, dated 1st April, 1923, 
and of Rs. 41,409-12-0 on account of interest on the balance of purchase-price 
amounting in all to Rs. 66,409-12-0 was made from the funds of M. E Moolla 
Sons, Limited, on different dates as detailed in the list annexed and marked 
‘B’. The payments have been debited in the Company’s books on the 
respective dates thereof. 

“4, ‘Throughout the correspondence, nothing is mentioned to show that 
Mr. Moolla was acting as the agent of the Company, except for same stray 
references in Mr. N. N. Burjorjee’s letters and in the minutes of a meeting 
of the Directors held on 31st December, 1921, copies of which are herewith 
annexed and marked ‘C’ and ‘D’ respectively. 


“5. According to Article 111 of the Company’s Articles of Association, 
read with Minutes of Proceedings of mecting of Directors, dated Ist 
February, 1921 (of which copies are annexed marked ‘E’ and ‘E-1’) the 
Managing Director of the Company had power to purchase’ properties for and 
on behalf of the Comgany. 

“The vendor has put in her proof of claim (copy annexed and marked 
‘F’) in which she offers to take over the property at Rs. 4,500 per acre. She 
has subsequently put in a valuation certificate by Mr. Joakim, Managing 
Director of Balthazar & Son, Limited (copy annexed marked ‘G’), stating 
that the present market value of the land is about Rs. 56,000. I have (with- 
out advertising) endeavoured unsuccessfully to obtain a better offer than that 
made by the vendor and from inquiries made and judging by a recent sale by 
auction of similar land ın the neighbourhood, I have come to the conclusion 
that Rs. 56,000 is about as high a price as could possibly be realised for the 
land at the present time.” 


Of the exhibits referred to in the affidavit, Exhibit “A” 
was a copy of the apreement of the 27th July, 1921, Exhibit 
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«B” was a statement printed in.the record before their Lord- 
ships described as “Statement of payments made from the 
funds of M. E. Moolla Sons, Limited.” 


This statement purports to show payments made by the 
Company in respect of the agreement of the 27th July, 1921, to 
a total amount of Rs. 66,409-12-0 including Rs. 10,000 for 
earnest money paid by the Company on the 27th July, 1921 and 
Rs. 15,000 to satisfy one of the promissory notes given by 
Moolla, paid by the Company on the 7th July, 1923. The 
balance of the Rs. 66,409-12-0 was made up of interest pay- 
ments in respect of the period between the Ist April, 1923 and 
February, 1927. 


With regard to the Exhibits “C” and “D”, reference has 
already been made to the material minutes of the directors’ 
mecting. The only letter of the respondent’s brother-in-law, 
N. N. Burjorjee, printed in the record, is one asking for pay- 
ment of the Rs. 15,000 and carries matters no further. 

Exhibits “E” and “E-1” dealt with the powers of the 
managing director to purchase immoveables, which have never 
been in dispute. 


Exhibit “F” is not printed in the record, and the form of 
the respondent’s proof is therefore not before their Lordships. 


It is, however, reasonably clear from the affidavit (1) that 
the respondent had put in a proof of claim presumably on the 
same lines as that contained in her affidavit of the 18th June, 
1927; (2) that for the purpose of minimising her claim to 
damages she had offered to take over the property at Rs. 4,500 
per acre; (3) that the liquidator had neither admitted nor 
rejected her claim, but had applied to the Court for directions, 
putting in the agreement and pointing out that there was a 
question whether Moolla was principal or agent. 


The printed extracts from the official diary of the proceed- 
ings in the winding up contains the following passage :— 


“28th February, 1928.—Doctor for Mrs. Burjorjee, Munshi for Com- 
pany. Clark for Chartered Bank. Official Liquidator in person. 


“Let the property mentioned in the application of the official liquidator 
be sold by public auction after due advertisement, with a reeerve price of 
Rs. 56,000. No orders will be passed on the present application of the official 
liquidator till after the sale, and his proposal will be sanctioned thereafter if 
Mrs. Burjorjee 1s still willing to abide by the terms of the arrangement. 


“As regards Mrs. Burjorjee’s claim against the Company, it will be en- 
quired into by me on 12th March, 1928, unless before that date-ihe official 
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liquidator and Mr. Clark for the Company admit the claim. The sale may 
be held after the enquiry, and, if at the enquiry, I uphold Mrs. Burjorjee’s 
claim, she will be given Icave to bid at the auction and set of the purchase 
price against herclaim pro tanto.” 

Their Lordships are informed and both parties are agreed 
that the property was in fact sold and the proceeds paid to the 


respondent. 


Presumably it was sold under the order referred to in the 
extract from the diary. It is, however, obvious that no title 
could have been made without the concurrence of the respond- 
ent. An agreement of some kind between the official liquida- 
tor and the respondent in relation to the matter seems there- 
fore to have been essential, though the appellant does not admit 
that there was any such agreement. 


Having regatd to the material before their Lordships’ 
Board there may well have been such an agreement upon the 
lines that, the existence of an agreement for purchase at 
Rs. 1,57,375 and non-performance of that agreement by the 
purchaser being admitted, the parties arranged to minimise 
damages by concurring in a sale of the properly and in handing 
the proceeds of sale to the respondent, the question whether the 
Company was the principal in respect of the agreement of sale 
being the only question left open for the decision of this Court. 


However this may be, the respondent subsequently amend- 
ed her proof by giving credit for the purchase money, her 
claim being thus reduced to Rs. 63,219-15-0. 


On the 16th July, 1929, the official liquidator rejected the 
claim, giving the following reason :— 


“J am not satisfied that the Company was the real con- 
tracting party. The contract is, therefore, not binding on and 
enforceable against the Company.” 


On the 29th July, 1929, the respondent petitioned to have 
the decision of the official liquidator reversed. 


At the hearing of the petition the respondent gave oral 
evidence. Neither the official liquidator nor Moolla gave oral 
evidence. The affidavit of the official liquidator already refer- 
red to was treated as his evidence, and a deposition of Moolla 
made apparently at some earlier stage in the winding-up 
proceedings, was treated as his evidence. 
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In his evidence in chief, Moolla stated as follows :— 


“I entered into the transaction with Mrs. P. R. Burjorjee as evidenced 
by the agreement of 27th July, 1921. When I agreed to buy this land, I was 
buying it at first for myself. I myself was the buyer. I signed the pro-notes 
which were given as part consideration of the purchase-price. The pro-notes 
were given in my own name and I paid Rs, 10,000 as earnest money and that 
was my own money. (Minutes of ML E. Moolla & Sons, Limited, dated the 
31st December, 1921, explained to the witness.) I purchased that property 
and put it in the assets of the Company. From 31st December, 1921, it was 
considered as the property of the Company. The Directors of the Company 
agreed and as I did not want to sell the property I put it into the Company. 
The Company agreed to take it over in December, 1921. I presided at that 
meeting. Mariam Bee Bee is my mother. Hashim Eusogf Moolla is my 
brothers son (nephew). I held shares worth 1 crore and 53 lakhs and 
50 thousand. The capital of the Company was I crore and 65 lakhs. My 
mother held shares worth Rs. 11,50,000. The minute was recorded at my 
suggestion. It was at my suggestion that the Company took over this deal. 
Apart from this minute there is no written document showing that this deal 
was taken over by the Company. The receipts made out by Mrs. Burjorjee 
were made out in my name.” 


In cross-examination Moolla said : 


“I still say [sic] that the purchases by me of Mra. Burjorjec’s, Emin’s 
and Bymeah's properties were for the Company. I don’t remember whether 


I stated to Mr. Hormasji that the purchases made in my own name of Mrs. 


Burjorjee’s, Emin’s and Bymeah’s lands were made for the Company. 


= $ Da ¥ i 
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“When the official assignee cxamined me I made the following state- 
ments:—‘As for properties purchased by me in my own name after the pro- 
motion of the Company, they were treated as the Company's properties be- 
cause the purchase-money or part purchase-money was paid from the Com- 
pany and debited in the Company’s accounts and they were bought for the 
Company. There are only two such properties, viz, Mrs. R N. Burjorjee’s 
land and the house in Park Road mortgaged to Emin. The Tiger Alley pro- 
petty, which has been sold, was another such transaction. I shall furnish 
lists in a day or two of all properties held for the Company though they are 
not in the Company’s name.” 


In reply to the Court, Moolla subsequently added “as 
regards Mrs. Burjorjee’s land it was in my own name and this 
was because Mrs. Burjorjee refused to negotiate with the 
Company.” 

Mrs. Burjorjee denied that she had refused to negotiate 
with the Company and said in effect that she only knew of the 
Company in the matter some time after the agreement. 

The only matter debated before the Judge who tried the 
petition was the question of fact whether the Company was in 
connection with the purchase the undisclosed -principal of 
Moolla. The learned Judge held that Moolla purchased on his 
own account. 

The respondent appealed. The question, and the only 
question, debated before the Appellate Side was that which had 
been debated below. 
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The Appellate Side reversed the Trial Judge and held 
that the Company was the principal in the matter. 


Subsequently the appellant applied for a review of the 
judgment on the ground that Exhibit “ B” to his affidavit had 
been erroneous in so far as it showed the earnest money to l 
have been paid out of the Company’s funds on the 27th July, 
1921, the books of the Company for 1921 having been destroyed 
and there being, therefore, no evidence of such payment. 


The application for a review of judgment was rejected. 


On the 7th January, 1931, leave to appeal to His Majesty 
in Council was granted to the appellant. In his application for 
such leave, the appellant tor the first time raised the question 
of the non-registration of the agreement in these terms: “ This 
Honourable Court lias omitted to take note of the fact that the 
agreement of sale of 27th July, 1921, had not been registered 
and was thereby invalid and inoperative.” The same point was 
raised in his case before their Lordships’ Board. 


The first question for consideration, therefore, is ought the 
applicant to be allowed at this stage to raise for the first time 
the point of non-registration? 


In Connecticut Fire Insurance Company v. Kavanagh! 
Lord Watson, in delivering the judgment of their Lordships’ 
Board, said as follows :— 


“Wheu a question of law is raised for the first time in a Court of lasi 
resort upon the construction of a document or upon facts either admitted or 
proved beyond controversy, ıt is not only competent but expedient in the in- 
terests of justice to entertain the plea. The expediency of adopting that 
course may be doubted when the plea cannot be disposed of without deciding 
nice questions of fact in considering which the Court of ultimate review is 
placed in a much less advantageous position than the Courts below. But 
their Lordships have no hesitation in holding that the course ought not in 
any case to be followed unless the Court 18 satisfied that the evidence upon . 
which they are asked to decide, establishes beyond doubt that the facts 1f 
fully investigated would have supported the new plea.” 


Section 49 of the Registration Act, which states the 
results of non-registration is, so far as material, as follows :— 
“49. No document required by Section 17 to be registered shall— 

“(a) affect any immoveable property comprised therein, 


or 


(c) be received as evidence of any transaction affecting such property 
i ., unless it has been registered.” ~- 


1, (1892) A. C 473 at 480. 
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Their Lordships are satisfied that there is nothing in the 
section cited when properly construed to compel the Gourt to 
take notice of the non-registration of an admitted document 
unless at any rate such document must, if treated as effective, 
be the foundation of a judgment affecting immoveable property 
comprised in such document. 

Here the agreement has been admitted throughout. 
Indeed, it was first put in by the appellant. Further, the 
proceedings do not in any respect affect any immoveable 
property. The immoveable property affected by the agrecment 
long since passed out of the picture, and the only claim in these 
proceedings is a personal one for damages for breach of an 
admitted contract against an alleged undisclosed principal who 
denies he was a principal. 

Their Lordships therefore regard themselves as free to 
consider upon general principles, whether the appellant ought 
to be allowed to raise the point of non-registration. 

They are satished that he ought not to be allowed to do so. 
It has already been pointed out that the circumstances in which 
the appellant’s petition founding these proceedings was launch- 
ed are by no means clear. The parties are not agreed upon the 
facts. There are indications of a course of conduct or agree- 
ment on the part of the liquidator which would preclude him 
from raising any point in the proceedings except that as to the 
respective positions of the Company and Moolla in regard to 
the agreement of the 27th July, 1921. 

In this state of the evidence, it would not in their Lord- 
ships’ judgment be in accordance with the principles indicated 
by Lord Watson, in the judgment already cited, to take into 
consideration at this stage for the first time the point of the 
non-registration of the document. 


It becomes therefore unnecessary to consider the second 
question as to the necessity for registration. 


There remains the third and last question, one of fact 
upon which the Courts below have differed, viz., was the 
Company the undisclosed principal of Moolla in relation to the 
agreement of the 27th July, 1921. 

Their Lordships are satisfied that the Company was the 
undisclosed principal of Moolla. All the contemporary docu- 
ments support this view. There is nothing in Moolla’s conduct 
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inconsistent with it. There is much in his conduct which, 
though not necessarily inconsistent with the other view, points 
strongly in ihe direction of his having acted as the Company’s 
agent throughout. His own evidence was obscure and con- 
tradictory, and he was not seen in the witness box by the Trial 
Judge. In their Lordships’ opinion the learned Judges of the 
Appellate Side reached a correct conclusion upon the issue of 
fact. 

In the result, therefore, the appeal fails and must be 
dismissed with costs. 


Their Lordships will humbly advise His Majesty accord- 


ingly. 


Solicitors for appellants : Barrow, Rogers and Nevill. 
Solicitor for respondent : J. E. Lambert, 


K. J. R. Appeal dismissed. 


— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice PAKENHAM WALSH. 
Marina Narasanna and others Petitioners» (Accused). 


Criminal Procedure Code (V of 1898), S. 386 (1) (a)—Hindu joint” 
family propcrty—Recovery of fine imposed on ceparcener—Procedure— 
Civil Procedure Code, 1908, O. 21, R. 47—Applicabiuity—Attachment of 
property— Claim by other members of fami,—Burden of proof. 

Where the undivided interest of a coparcener in moveable property 
belonging to a Hindu joint family is sought to be proceeded against to 
recover a fine levied by a Criminal Court, the proper procedure is that pre- 
scribed by O. 21, R. 47, Civil Procedure Code. The Court can either appoint 
a Teceiver or issue a prohibitory order in respect of the delinquent’s share, 
but it cannot attach such property by way of seizure. 

Juggomolhun Bukshee v. Roy Mothooranath Chowdry, (1867) 11 
M, I. A. 223, referred to. 

Where certain items of family property are attached by a Criminai Court 
in order to recover a fine imposed on a coparcener, the onus rests on the 
persons claiming the property as joint to prove the same. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the Joint Magistrate of Rajahmundry in Mis. 
Case No. 8 of 1922 (C. C. No. 18 of 1932, Joint Magistrate’s 
Court, Rajahmundry). 

K. S. Jayarama Atyar and A. Lakshmayya for petitioners. 

The Public Prosecutor (L. H. Bewes) on behalf of the 
Crown. 


"Cr. R. C No. 156 of 1932. 9th March, 1932, 


(Cr. R. P. No. 144 of 1932.) 
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The Court made the following 


OrpER.—This is a revision petition against the order of 
the Joint Magistrate of Rajahmundry in the matter of a claim 
put forward to certain properties seized under S. 386, Criminal 
Procedure Code. The accused’s family originally consisted of 
seven brothers, one of whom is dead leaving children. One out 
of the six surviving brothers, the accused, was convicted and 
sentenced to a fine of Rs. 1,000. The Police seized and carried 
away certain movable properties. The brothers put in a claim. 
They alleged that the properties in C and D Schedules were the 
separate properties of two of the brothers, that those in 
E, Schedule were the separate properties of the mother and that 
thosei n B Schedule were joint family properties. As regards the 
E Schedule properties the Lower Court found that the mother 
was no party to the proceedings and as none of the petitioners 
held a power-of-attorney for her they had no locus standi to 
complain of the proceedings as regards the said properties. 
As regards the properties in Schedules C and D which were 
claimed to be the separate properties of the petitioners, the 
Lower Court observed that no evidence in support of this 
allegation was produced and that the family being admittedly a 
joint one, the presumption is that these properties also were 
joint family properties. On this point an affidavit has been put 
in wherein it is stated: 

“Then the learned Magistrate posted the case for arguments on the 
question whether assuming the property is joint family property the seizure 
is or is not valid Arguments were heard on this question on 12th February, 
1932, on the distinct understanding that the evidence would be received on 
the question that the properties were the separate properties of the other 
members of the joint family after the decision on the preliminary point and 
the Lower Court posted the case to 17th February, 1932, for orders. On 
17th February, 1932, orders were pronounced giving decision on all the 
points thereby depriving the petitioners of an opportunity to produce evidence 
to show that the properties were the separate property of the married 
brothers whose wives were given these properties by their parents.” 

It is quite natural that arguments should have been heard 
on the preliminary point assuming that the properties were 
joint family properties, so that, if it were held that the Court 
had no power to proceed against joint family properties evi- 
dence as to the properties being the separate properties of the 
claimants would become unnecessary. But it is difficult to be- 
lieve that the Lower Court, having found that the Court could 
attach the right, title and interest of the convicted person in the 
joint properties, would have failed to receive evidence tendered 
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that certain of the properties were not joint but separate 
properties of the claimants. However, in the view I am going to 
take on the matter, this will not assume much importance. ‘There 
is no doubt, and it is not disputed on the other side, that since 
the decision in Secretary of State for India v. Rangaswamt 
Aiyangari the right, title and interest of a convicted person in 
the joint family properties can be attached. That decision no 
doubt was under S. 88, Criminal Procedure Code, but it has 
not been argued that the principle does not apply to S. 386 
also. The real question’in issue is whether such joint property 
can be attached by way of seizure. On this point the learned 
Joint Magistrate correctly observes that there is no direct 
authority. But he does not appear to mein his subsequent 
arguments to distinguish clearly between the method of attach- 
ment by seizure and attachment by prohibitory order or appoint- 
ment of a receiver or whether attachment by seizure is permissi- 


ble in cases of this sort. S. 386 of the old Code of 1882 ran: 


“Whenever an offender is sentenced to pay a fine the Court passing the 
sentence may, in its discretion, issue a warrant for the levy of the amount 
by distress and sale of any movable property belonging to the offender, 
although the sentence directs, that in default of payment of the fine, the 
offender shall be imprisoned. ” 


In the new Code the section has been amended. The word 
“distress” has disappeared. It provides two ways for the Court 
to take action—either way may be employed against movable 
property but against immovable property only the second way. 
Vide S. 386 (1) (a) and (b). We are not concerned with 
S. 386 (1) (b) because it is not under that section that action 
was taken. S. 386 (1) says that the Court can issue a warrant 
for the levy of the amount by attachment and sale of any 
movable property belonging to the offender. It is pointed out 
for the petitioner that while in the old Code the warrant under 
S. 386 runs 


“This is to authorise and require you to make distress by seistre of 
any movable property : 
the warrant in the amended Code runs 

“This is to authorise and require you to attach any movable pro- 
perty . . ý 
and it is argued that the word “ seizure” has been deliberately 


omitted. The definition of “distress” in Stroud’s Judicial 


Dictionary has been quoted : 


“A distress is one of the most ancient and effectual remedies for the 
recovery of rent. It is the taking, without legal process, cattle or goods as 


1. (1916) I. Li R 39 M. 831: 31 M. L. J. 84 (F. B.). 
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a pledge io compel the satisfaction of a demand, the performance of a duty, Narasanna 
or the redress of an injury. The act of taking, the thing taken, and the Int re. 
remedy generally having been called a ‘distress’; an inaccuracy which the 

older text-writers usually avoided. ” 


I do not think this definition is particularly useful here, 
for admittedly even under the old Code this distress was by a 
process of law. In the Concise Oxford Dictionary “distress 
warrant ” is described as warrant authorising distraint. The 
learned Joint Magistrate has relied on S. 88 and it has also 
been relied on before me. It is clearly, I think, permissible to 
look to S. 88 which lays down in some ways a more express ` 
procedure. We find in the amended Code sub-section (3) 
which runs: 
“If the properly ordered to be attached is a debt or other movable pro- 
perty, the attachment under this section shall be made— 
(a) by seizure; of 
(b) by the appointment of a receiver; or 
(c) by an order in writing prohibiting the delivery of such property 


to the proclaimed person or to any one on his behalf; or 
(d) by all or any two of such methods, as the Court thinke pot ed 


Here there are three distinct methods of attachment of 
which seizure is only one. The provisos which follow, 6-a and 
so forth, are modelled on the provisions for deciding claims to 

—~~attached “property made by third parties under the Civil 
Procedure Code. It is, therefore, I think quite proper to look 
to the Civil Procedure Code for assistance in this matter. 
S. 60, Civil Procedure Code, defines: 


“Property liable to attachment and sale "and among such property is 
“movable property belonging to the judgment-debtor over which he has 
a disposing power which he may exercise for his own benefit, whether the 
same be held in the name of the judgment-debtor or by another person in 
trust for him or on his behalf.” 


Of course there is no question that a share in movable 
property belonging to a joint family is property liable to be 
attached under this section. O. 21, R. 47 states: 


“Where the property to be attached consists of the share or interest of 
the judgment-debtor in movable property belonging to him and another as 
co-owners, the attachment shall be made by a notice to the judgment-debtor 
prohibiting him from transferring the share or inte1est or charging it in any 
way. ” 

On this Mulla remarks in his commentary: 


“This rule is new. It provides for the attachment of a share or interest 
in movable property belonging to the judgment-debtor and others in co- 
ownership. Such a share or interest is obviously incapable of actual seizure, 
and provision has, therefore, been made for the issue to the judgment-debtor 
of a notice prohibiting him from transferring his share or interest in any 
way.” 

It is, therefore, clear that the proper mode of attachment 


under the Civil Procedure Code of the judgment-debtor’s share 
R—19 
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in joint property is by way of prohibitory notice; and it is 
difficult to understand why any different principle should be 
applied when making an attachment under S. 386, Criminal 
Procedure Code, when in the analogous S. 88 the procedure 
for claims is practically in terms of the Civil Procedure Code. 
There is an interesting discussion in Alagaminal v. Sadasiva 
Padayachi? as to the difference between attachment by a Civil 
Court and that by a Criminal Court; but what was in issue in 
that case was whether, when the property of an absconder had 
been attached under S. 88, the Government held it merely as 
his agent or had itself an interest in it. Thè learned Judges 
remark : 


t 


“We are clearly of opinion that the possession of the Government is not 
merely that of attaching decree-holder which was the view taken by the 
learned District Munsif. We are also clear that the possession of the Govern- 
ment is not that of an agent of the absconder. ” 


What was held in that case was that the effect of S. 88 is 
to create an interest in the property and to entitle the Govern- 
ment to be in possession of the property and that the Govern- 
ment was a necessary party to the prior suit. This possession 
by Government only means, I think, the possession which _the-—- 
absconder would have had in the property. In Juggomohun 
Bukshee v. Roy Mothooranath Chowdry,8 which was a 
case under the Bengal Regulation corresponding to S. 88, 
Criminal Procedure Code, it was held that there could be no 
confiscation of property other than that of the delinquent. That 
was no doubt a case of confiscation, but it would seem to follow 
on the same principle that there can be no seizure of an interest 
in the property other than that of the delinquent. It has been 
pointed out also-that S. 514 (3), Criminal Procedure Code, 
which deals with warrants for attachment to realise a security, 
states that the warrant “shall authorise the attachment and 
sale of any movable property ”. But, on the other hand, it is 
pointed out for the Crown that the form prescribed for this 


warrant, No. 52 runs: i 


“This is to authorise and require you to attach by seizure movable 
properly belonging to the said ‘ 


While I do not think it is safe to rely too much on forms 
in the Appendix which are merely in the nature of general 
directions, I think there is considerable force in the argument 


2. (1930) 60 M. L. J. 72. 3. (1867) 11 M. I. A, 223 at 238. 
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that the form under S. 386 has been deliberately altered 
apparently to correspond with the change in the wording of the 
section. On general principles also I consider that the Crown 
has no right to anything more in joint movable property than 
the delinquent himself had, and it cannot deprive the co-owners, 
by seizing property, of their right of possession in it. The 
correct course is, I take it, that laid down in O. 21, R. 4/7, 
Civil Procedure Code. If necessary, either a receiver can be 
appointed for the delinquent’s share, or a prohibitory order can 
be issued against him. His interest in the property can then be 
brought to sale. I would, therefore, hold that the attachment 
of the property in this case by way of seizure is wrong and that 
it should be proceeded against as laid down in the Civil Pro- 
cedure Code, O. 21, R. 47. The properties seized including 
E Schedule properties should be meanwhile returned to the 
petitioners with a prohibitory order on the convicted accused. 

As regards the onus of proof, the Lower Court has fallen 
into a natural error in making the presumption that the property 
is joint. After the ruling of the Privy Council in Annamalai 
Chetii v. Subramantan Chetty4 it is clear that the burden of 
proving in an action for partition of joint family property that 
any particular item of property is joint primarily rests upon the 
plaintiff. However, I should hold in the present case, that, as 
the procedure which has been laid down in S. 88 must be 
followed in the absence of any special rules framed by Govern- 
ment under S. 386 (2), the onus in such a case should be 
regarded as lying in the same way as it does upon claimants 
to attached property under the Civil Procedure Code. That is 
to say, the mere fact of attachment throws the onus upon the 
claimants so that in the result the Lower Court was correct in 
throwing the onus of proof on the claimants. They should, 
however, be allowed to adduce evidence as to the separate 
possession of Schedules C and D property and on that evidence 
the Court will pass final orders. The order as regards 
Schedule E properties is upheld in so far as the decision that 
they are joint family properties is concerned. 


B. V. V. Order modified. 





4, (1928) 56 M. L, J. 435 at 440 (P. C). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice WALLER AND MR. Justice 
KRISHNAN PANDALAI. 


Cheena Pena Rena Perianan Chetti .. Petitioner» (Plaintif) 
V. 
Taluk Board, Devakottah, through 
its President, holding its office with- 
in the Devakottah Union Board 
limits .. Respondent (Defend- 
ant). 
Madras Local Boards Act (XIV of 1920), S. 93— Profession tax— 
Taluk Board’s right to assess persons, how far—Person residing within 
lantts of Taluk Board but doing business elsewhere—Inconie derived from 


business—Whether assessable to profession tax on the enlire profits 
dertved from business. 


Where a person had a money-lending business ai Rangoon but resided 
within the limits of the Taluk Board of Devakottah and the Board sought to 
assess him on the whole of the income derived by him from his business at 
Rangoon, 

Held, that he was assessable to profession tax by the Board and that he 
was assessable only on that part of his profits that reached him at Deva- 
kottah. 


Board of Revenue, Madras v. Ramanadan Chetty, (1919) I. L. R. 43 
Mad. 75:37 M. L. J. 663 (S.B.) and The Aurangabad Mills, Ltd., In re, 
(1921) LLR. 45 Bom. 1286, relied on. 


Sumdar Das v. The Collector of Gujrat, (1922) I.L. R. 3 Lah. 349 
(F B.), distinguished. 

Petition under section 25 of Act IX of 1887 praying the 
High Court to revise the decree of the Court of the Temporary 
Subordinate Judge of Devakottah, dated 16th July, 1927, in 
S. C. S. No. 668 of 1926. 


A. Swaminatha Atyar for petitioner. 
K. Rajah Atyar for respondent. 


The Court delivered the following 


Jupements. Waller, J._-The petitioner, who was the 
plaintiff in the suit, has a money-lending business at Rangoon, 
but resides within the limits of the Taluk Board of Devakottah. 
The dispute between him and the Board is as to his liability to 
pay the profession tax. The Board seeks to assess him on the 
whole of the income derived by him from his business at 
Rangoon. His first contention is that he is not assessable at 
all, as income cannot be received as income more than once. 
Alternatively, he pleads that, in any event, he cannot be assessed 





*C, R. P. No. 1833 of 1927, 3rd March, 1932. 


LXO] THE MADRAS LAW JOURNAL REPORTS. 149 


on more than that part of his income which has been remitted 
to him from Rangoon. 

In regard to his first contention, several decisions in 
income-tax cases have been cited. Two of them are in his 
favour. The first is Sundar Das v. The Collector of Gujrat. 
The assessee had accumulated in Baluchistan, where no income- 
tax 1s leviable, except on salaries, his profits from military con- 
tracts until they amounted to over Rs. 23 lakhs. In 1919-20 he 
transmitted—by what means does not appear—this large sum 
of money to the Punjab, where the Collector sought to assess 
it to income-tax. On a reference to the Chief Court, it was 
_ held that the money could not be treated as income received in 
the Punjab, as it had already been received as income in Balu- 
chistan. With great respect, Ido not understand the ratio 
Gectdends in the case or how income received in an area where 
itis free from income-tax cannot, when it is transferred to 
another area where it is liable to the tax, be treated as having 
been received there as income within the meaning and intend- 
ment ot the Income-tax Act. The leading case on the point in 
Madras is Board of Revenue, Madras v. Ramanadan Che tty3, 
In that case, it was sought to assess’to the tax the whole income 
derived by a person resident in the Madras Presidency from a 
business conducted on his behalf outside British India. Tt was 
decided that the income was not assessable, as no part of it had 
reached British India. Obviously, if any part of it had reached 
British India, that part of it would have been held to be tax- 
able. On that ruling, the assessee in Sundar Das v. The 
Collector of Gujrat! would have been liable to tax. However, 
one of the learned Judges observed that the Madras case was 
distinguishable, though he did not say how. The truth, I think, 
ig that Sundar Pas’s was a hard case, in which it was sought to 
assess as the income of one year the accumulated income of 
years. The Act then in force made no provision for cases of 
that nature. The present Act does; it exempts from the tax 
all but the accumulated income of the last three years. In an 
earlier case from Bombay in The Aurangabad Mills, Limited, 
In re3 the question was whether the whole income of a company, 
which worked and earned its profits outside British India but 
eee 
1. (1922) ILR. 3 Lah 349 (F.B.). 


2. (1919) LL.R. 43 Mad. 75: 37 M.L.J. 663 (S.B.). 
3.. (1921) LL.R. 45 Bom, 1286, 
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had its head office in Bombay could be assessed to the tax in 
Bombay. The question was answered in the negative, but it 
was admitted on behalf of the company that, if its profits had 
been transmitted to Bombay, they would have been taxable. 
The same question was raised in Madras and decided in The 
Secretary, Board of Revenue, Income-tax, Madras v. The 
Ripon Press4 in the same way. Sundar Das v. The Collector 
of Gujrat! was referred to with approval by one of the three 
Judges, Coutts Trotter, J., but the question referred to the 
Bench was not whether income could be received twice as income, 
but whether the income of a company which was received 
outside British India could be taxed in British India, whether 
it was received there or not. Sir Walter Schwabe said in his ` 
judgment: 

“Except for the small amount received as the Company’s money by the 
company in Bellary, there is no income which accrues or arises or is received 
in British India.” | 

He was of opinion, I infer, that the Company’s money 
received in Bellary was income received by it in British India, 
but the assessability of that income was not the question then 
in issue. In a later passage he referred to Sundar Das v. 
The Collector of Gujrat! ruling and said that he mentioned it 


“because that is a point which may be involved in the event of the ques- 
tion being referred to the Court whether such amounts received by the Com- 
pany, as stated by me above, in Bellary, are themselves liable to taxation or 
not.” 

It seems to follow that what Coutts Trotter, J., had to say 
about Sundar Das v. The Collector of Gujrati was entirely 
obiter. The last case cited was Sir Saiyid Ali Imam v. The 
Crown,6 which followed Sundar Das v. The Collector of Gujrat 
and assumed that it had been approved by the Bench in The ~ 
Secreiary, Board of Revenue, Income-tax, Madras v. The Ripon 
Press 4 As I have already pointed out, the question did not 
arise in the latter case and all that Sir Walter Schwabe said 
was that the Lahore ruling would have to be considered in re- 
lation to it, if and when it did arise. It seems to me that the 
law was correctly stated in Board of Revenue, Madras v. 
Ramanadan Chetty’ and that the admission made on behali 








pea 


1. (1922) LL.R. 3 Lah. 349 (F.B.). 
2. (1919) LL.R. 43 Mad. 75:37 M L. J. 663 (S. B.). 
4. (1923) LL.R. 46 Mad. 706 : 44 MLJ. 523 (S. B.). 
5, (1924) LL.R. 4 Pat. 210. 
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of the company in The Aurangabad Mills, Limited, In re? 
was in accordance with it. The first contention therefore fails. 


The second contention and the claim of the Board raise 
the real question at issue: On what should the petitioner be 
taxed—on his total income, wherever it may have accrued to 
him, or on that part of it which reached him at Devakottah. 
The answer to those questions is, I think, to be found in the 
wording of S. 93 of the Local Boards Act (XIV of 1920). The 
petitioner is a person who “within such area (that is within the 
area of the Taluk Board, Devakottah).......is in receipt of 
‘an income’ from any source other than houses and lands 
inside the local limits” of that area. The plain meaning of the 
section seems to be that that part of his income is chargeable 
which he actually receives within the area of the Taluk Board. 
A different conclusion was arrived at in Mahadeva Sastri v. 
The Municipal Counc, Kunibakonamé but that was a case 
governed by a different Act. What, in effect, the Judges then 
held was that being in receipt of a pension in a certain area 
meant the same thing as being a pensioner residing in that 
area. If the Act meant that, it might have said so. When it 
spoke of receiving a pension in a certain area, it did not mean 
receiving a pension outside it. I find that the petitioner is 
assessable only on that part of his profits that reached him at 
Devakottah and that his tax, on that basis, is Rs. 18. He will 
get a decree for Rs. 142. The parties will pay and receive 
proportionate costs on that amount throughout. 

Krishnan Pandalat, J.—I agree. 


Revision allowed. 
K. C. 





3. (1921) I.L.R. 45 Bom, 1286. 6. (1913) M.W.N. 935. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice REILLY anp MR. JUSTICE 
ANANTAKRISHNA ATYAR. 
Gangjee Premjee and Company through 

its partner Devshi Munji .. Petitioner» (7th Respond- 


ent-Alenee ) 
v 


O. L. K. K. N. Firm, Colombo, consisting 
of partners Kannappa Chettiar 
and others .. Respondents (Petitioners 
and Respondents 1 to 6). 


Provincial Insolvency Act (F of 1920), S. 78—Creditor’s insolvency 
petstion—Earcusing delay—Limsitaiton Act, 1908, S. 5—Appltcability— 
Distinction between “ petition” and “application”. 


A creditors insolvency petition praying that a debtor may be adjudged 
insolvent is not an application within the meaning of S. 78 of the Provincial 
Insolvency Act and the provisions of S. 5 of the Limitation Act cannot be 
applied to such a petition. 

Distinction between “' petition” and “application” pointed out. 


Vatthinatha Aiyar v. Vatthinatha Atyar, (1931) 61 M. L. J. 544, 
approved. 


Petition under S. 75 of the Provincial Insolvency Act 
praying the High Court to revise the order of the District Court 
of Ramnad at Madura, dated 17th September, 1930, and made 
in C. M. A. No. 78 of 1929 (I. A. No. 103 of 1929 in I. P. 
No. 34 of 1928 on the file of the Court of the Subordinate 
Judge of Ramnad at Madura). 

K. Rajah Atyar and V. Ramasivams Atyar for petitioner. 

B. Sitarama Rao, S.R. Muthuswaims Atyar and S. Pancha- 
pagesa Atyar for respondents. 

The Court delivered the following 

JupcmentTs. Reilly, J.—This Civil Revision Petition relates 
to a creditor’s insolvency petition presented to the Subordinate 
Judge of Ramnad. That petition alleged a preferential transfer 
as the act of insolvency necessary to support it; but the date of 
that transfer according to the document representing it was 
more than three months before the date on which the insolvency 
petition was presented. So witb their insolvency petition the 
creditors presented a petition to excuse the delay under S. 5 of 
the Limitation Act. That petition the Subordinate Judge dis- 
missed. On appeal the District Judge, feeling himself bound 
by the decision of a Bench of this Court in A. A. O. No. 523 


*C R P. No. 1434 of 1930. 25th November, 1931, 
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of 1925, held that S. 5 of the Limitation Act applied to the 
case and reversed the Subordinate Judge’s order and remanded 
the petition to excuse the delay for fresh disposal. The present 
Civil Revision Petition is preferred by the transferee concerned 
against the District Judge’s remand order. 


It was decided by a Full Bench of this Court in Lingayya 
v. Chinna Narayana! before the present Provincial Insolvency 
Act of 1920 came into force, that S. 5 and other general provi- 
sions of the Limitation Act did not apply to insolvency. 
petitions. When the present Provincial Insolvency Act was 
enacted, a new provision was introduced in S. 78 of the Act, 
the opening words of which are: 

“The provisions of Ss. 5 and 12 of the Indian Limitation Act, 1908, 
shall apply to appeals and applications under this Act.” 

It is contended forthe petitioning creditors in this.case that 
under that provision S. 5 of the Limitation Act can be applied 
to their petition for the adjudication of the debtor. It will be 
noticed that the new provision in S. 78 of the Provincial 
Insolvency Act relates to appeals and applications only, as 
indeed does S. 5 of the Limitation Act. The petitioner before 
us, the transferee concerned, contends that a creditor’s insol- 
vency petition praying that a debtor may be adjudged insolvent 
is not an application within the meaning of S. 78 of the 
Provincial Insolvency Act. In considering that question I think 
‘in thefirst place we have to remember that S. 5 of the Limita- 
tion Act is in itself an exception to S. 3 of that Act, which 
directs that suits, appeals and applications presented after the 
expiry of the periods of limitation prescribed shall be dismissed, 
and being a provision enacting an exception to a general rule 
it has to be strictly construed. And in the same way S. 78 of 
the Provincial Insolvency Act, so far as it applies to S. 9 of the 
Limitation Act, must also be strictly construed. Remembering 
that, does the word “application” in S. 78 of the Provincial 
Insolvency Act include insolvency petitions, 4. ¢., petitions 
praying that a debtor may be adjudged insolvent? 

Speaking generally, I do not think we can say that in 
legal phraseology a petition is not an application. Mr. Sita- 
rama Rao for the creditors has pointed out to us that the words 
are in legislation applicable to this country often interchange- 
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able. In the Limitation Act it must be noticed that there is no 
reference to petitions at all, although it cannot be supposed 
that there is no law of limitation applicable to petitions. Peti- 
tions, so far as they are governed by the Limitation Act, are 
included in the word “applications’’. Sections 8, 9 and 10 of the 
Guardians and Wards Act show that an “application” may be 
a petition. Under S. 8 the Court may be moved to appoint a 


guardian by an “ application” and under S. 10 the “ application” 


may be made by a “ petition”. And, what is perhaps even more 
interesting for our purpose, as Mr. Sitarama Rao has been able 
to point out, in S. 55 of the Code of Civil Procedure; the 
expression “ apply to be adjudged an insolvent” appears in sub- 
sections (3) and (4). Therefore, speaking generally in regard 
to the Acts applicable to this country, I think it is impossible to 
say that there is any necessary distinction between an applica 
tion to a Court and a petition to a Court. For the convenience 
of the organisation of Court records and general administration 
there are certain rules in force in this Presidency that the term 
“ petition ” shall be used for what may be called originating 
motions, either in execution or otherwise, and that the term 
“ application ” shall be used for motions made in pending pro- 
ceedings. But in this Court itself that rule is not strictly 
followed. On the Appellate Side of the Court it is not follow- 
ed at all, as we ordinarily call interlocutory applications in 
pending proceedings Civil Miscellaneous Petitions. But Mr. 
Rajah Atyar for the petitioner here urges that, whatever may 
be the general practice either in Courts or in legislation in the 
use of these two words, “ application ” and “ petition ”, in the 
Provincial Insolvency Act there is a very definite distinction 
drawn between them. He has been able to show us that in the 
Provincial Insolvency Act of 1920, as it was enacted, “ peti- 
tion” is used for either a debtor’s or a creditor’s insolvency 
petition, praying that the debtor may be adjudged insolvent, 
but is never used for any application to the Court in the course 
of insolvency proceedings already instituted. That “ petition” 
should be used for an application praying that a debtor may be 
adjudged insolvent, which thereby institutes insolvency proceed- 
ings, and that all applications in pending insolvency proceedings 
should be described in the Act as “applications ” appears to 
have been a deliberate choice of language. It becomes parti- 
cularly rematkable when we look at Ss. 10 (2) and 52, in both 
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of which the word “ petition” and the word “ application ” 
occur, “ petition” being reserved as elsewhere in the Act for 
a petition that the debtor be adjudged insolvent. - Those two 
sections emphasise what appears to be a deliberate contrast in 
the use of the two words. In S. 6 (f) there is a small point which 
may be noticed. It is there stated that a debtor commits an 
act of insolvency if he “ petitions” to be adjudged an insol- 
vent. “ Petitions ” is an awkward and ugly word, not likcly 
to have been used in place of the ordinary word « applies ”, 
unless there was some special reason for using it. And the 
reason appears to be that even in that statement the Legislature 
wished to maintain the distinction between a “ petition ” and an 
“application ” which runs right through the rest of the Act. 


That was the position in regard to the use of these words, 
as the Act stood when it was first enacted. It happens, how- 
ever, that in 1926 a new S. 54-A was introduced in order to 
allow a creditor to prosecute a petition to have a transfer set 
aside under S. 53 or S. 54 of the Act if the Official Receiver 
declines to do so. In that new section the Opening words are : 

“A petition for the annulment of any transfer under Section 53, or of 
any transfer, payment; obligation or judicial proceeding under S. 54.” 

There we have for the first time in this Act the use of the 
word “ petition ” for something other than a petition that the 
debtor may be adjudged insolvent. The contrast between such 
a petition for adjudication and any other application to the 
Court, which had been maintained so far by the use of the two 
different words, “petition” and “application”, was infringed 
when this amendment was introduced. Mr. Sitarama Rao for 
the creditors not unnaturally contends that the contrast on 
which Mr. Rajah Aiyar has based his argument here breaks 
down. It is a remarkable fact that “pctition’ was introduced 
in that way in the new section. But I think we must remember 
that what we are trying to do now is to interpret the word 
“application” as it appears in S. 78 of the Act. S. 78 of the 
Act was there when the Act was originally issued in 1920, and 
the fact that there was the marked contrast between the use of 
the word “petition” and the use of the word “application” when 
the Act was issued in 1920 is not destroyed by a different use 
of the word “petition” in the amendment introduced six years 
later. It has also been suggested by Mr. Rajah Aiyar that the 
word “petition” may have crept into this new amendment by 
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oversight, the Legislature not remembering, when the amend- 
ment was made, that in this particular Acta distinction had been 
drawn between the use of the word “petition” aud the use of 
the word “application”. But I do not think we are entitled to 
attribute oversight to the Legislature unless that is clearly 
necessary. There are other explanations why a proceeding 
under S. 54-A of the Act, and so by implication a proceeding 
under S. 53 or S. 54 should be described gs instituted by 
“petition” rather than by “application”. If “petition” was 
reserved purposely by the Legislature for some motion originat- 
ing proceedings, then it might well be used in connection with 
proceedings under Ss. 53 and 54, as, though connected with in- 


solvency proceedings and possible only while insolvency proceed- 


ings are pending, they are really new proceedings originated 
against outside parties; and in that sense it is not inconsistent 
with the distinction which Mr. Rajah Aiyar wishes to draw 
between “petition” and “application” that such proceedings 
should be initiated by “petitions”. And it may also be remarked 
that for such proceedings, so long as insolvency proceedings 
are going on, there is no period of limitation, and therefore the 
Legislature may even have used the word “petition” in 
S. 54-A advisedly, so as to make it clear that they are out- 
side the scope of S. 78. On the whole I do not think that the 
use of the word “petition” in the new S. 54-A is sufficient to 
destroy the strong contrast maintained through the Act as 
originally framed between a “petition” praying that a debtor be 
adjudged insolvent and other applications made in the course of 
insolvency proceedings. 


So much for the mere words used. But there may well be, 
as Mr. Rajah Aiyar suggests, good reason behind the choice of 
the word “application” rather than “petition” in S. 78. Accord- 
ing to the scheme of the Act a petition praying that a debtor 
be adjudged insolvent initiates very important litigation. By 
S, 12 of the Act it is required that such a petitioh shall be 
signed and verified as if it were a plaint. And under S. 18 of 
the Act it is provided that the procedure in regard to the admis- 
sion of plaints shall be applied to such petitions. Those two 
sections recognise that an insolvency. petition, praying that a 
debtor be adjudged insolvent, is not only the beginning of very 
important litigation, but is of as much importance as a plaint. 
Indeed, as we know, it ‘may often be of much more importance 
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than a plaint: it may initiate something equal to a whole bundle 
of suits. If, as appears from these provisions of the Act, the 
Legislature intended an insolvency petition praying that a 
debtor be adjudged insolvent to be treated as a plaint in a suit, 
of as great importance as a plaint in a suit, then there would þe 
good reason for using language which would make it clear that 
S. 5 of the Limitation Act, though being applied by the new 
S. 78 to other matters in connection with insolvency proceed- 
- ings, that is to appeals and applications, should not be applied 
to initiating insolvency petitions. S. 5 of the Limitation Act, 
as is well known, has no application to suits. It does not give 
the Court any power to extend the period of limitation for in- 
stituting a suit; but it does give the Court power on sufficient 
cause to extend the time for filing an appeal or an application 
in litigation which has already been properly instituted by suit. 
When a party has come to Court with his suit in time, then he 
or other parties to the suit, who are conducting their proceed- 
ings under the control of the Court, are allowed to ask for 
extension of time under S. 5 of the Limitation Act, for suffi- 
cient cause, and the Court may grant such extensions at its 
discretion. But it is no part of the Limitation Act—indeed it 
is against the object of the Limitation Act—that the Court 
should have discretion to extend the periods of limitation for 
initiating suits. If the Court had power to do that, then one of 
the main objects of the law of limitation in giving security to 
titles would be defeated. And in the same way, if the Court 
had discretion to enlarge the time after an act of insolvency 
within which a creditor’s insolvency petition must be filed, the 
security of many transactions might be imperilled. The acts of 
insolvency which may be used as one of the justifications fora 
creditor’s petition include even the sale of property in execution 
of a decree. If adebtor’s property is sold in execution of a 
decree, for three months after that is done, it is possible that a 
petition to adjudge him insolvent may be filed. But after that 
period other persons doing business with him know that that 
danger is gone. If the Court had discretion to extend that 
period of three months, very serious results to merchants and 
others dealing with a judgment-debtor might happen. It is 
therefore, quite reasonable that, as S. 5 is not applicable to suits, 
so it should not be applicable to creditor’s insolvency petitions, 
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However the learned District Judge, as I have mentioned, 
felt that he was bound by the decision in A. A. O. No. 523 of 
1925. And on that decision Mr. Sitarama Rao has relied be- 
fore us. In that case no doubt the two learned Judges were of 
opinion that S. 5 applied to a creditor’s petition to adjudge a 
debtor insolvent. The actual question before them was whether 
the refusal of the District Judge to apply S. 14 of the Limita- 
tion Act to such a petition was proper. They were of opinion 
that S. 14 of the Limitation Act did not apply to such an insol- _ 
vency petition, and they dismissed the appeal before them. But 
in the course of their judgment they expressed the opinion that 
S. 5 of the Limitation Act may be applied to such insolvency 
petitions, though in the end they came to the conclusion that 
the circumstances of that case were not such as to justify the 
application of that section. I think that Mr. Rajah Aiyar is 
justified in saying that the expression of the learned Judge’s 
Opinion in that case to the effect that S. 5 of the Limitation Act 
applies to a creditor’s insolvency petition was obtter dictum. 
And I may perhaps also remark with great respect that in that 
case the learned Judges did not find it necessary to discuss the 
wording of the Provincial Insolvency Act in the provisions con- 
cerned nor did they note the contrast between the use of the 
word “petition” and the use of the word “application’’, which I 
have mentioned. And it may be added that this Revision Peti- 
tion comes before us because it has been referred to a Bench by 
Jackson, J., who delivered the judgment in A.A. O. No. 523 of 
1925 and who it appears therefore does not himself regard that 
as a binding decision on the present question. On the other 
hand Cornish, J., in Vatthinatha Atyar v. Vatthinatha Atyar,2 
sitting alone decided that S. 5 of the Limitation Act did not 
apply to a creditor’s insolvency petition. In my opinion Cornish, 
J.’s view on that matter should be followed. I may add that it 
has been pointed out to us that the only specific provisions re- 
garding limitation in the Provincial Insolvency Act are contain- 
ed in S. 68, relating to applications against orders made by 
Receivers, and S. 75, relating to appeals. It has been suggested 
that that may explain why it was thought necessary in S. 78 to 
refer only to appeals and applications. That also is an argu- 
ment which, I think, supports the view I have taken regarding 
S. 5 of the Limitation Act. 
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There was another part of Mr. Rajah Aiyar’s argument 
with which I do not think I need deal in any detail on this 
occasion. He contended that S. 9 (1) (c) of the Provincial 
Insolvency Act, which provides that the act of insolvency on 
which the petition is grounded must have occurred, within three 
months before the presentation of the petition, does not pre- 
scribe any period of limitation within the meaning of S. 5 of the 
Limitation Act. If that is so, of course any other discussion 
of the question is unnecessary. His argument is that S. 9 does 
not provide a period of limitation but does by its wording 
provide a condition precedent, which must be fulfilled before a 
creditor can prefer an insolvency petition. That section lays 
down that a creditor shall not be entitled to present an insol- 
vency petition against a debtor unless the debt is Rs. 500, unless 
it is a liquidated sum and unless the act of insolvency has 
-occurred within three months. Now in form that section 
undoubtedly does not lay down any explicit rule of limitation. 
It doesnot say that, if the petition is not filed within 
a certain period, it shall be dismissed. In form and in language 
it does lay down three conditions precedent, as Mr. Rajah 
Aiyar contends. And I may mention that Mr. Rajah Aiyar’s 
view that this section does not provide a period of limitation 
was adopted by Spencer, J., in Atyapparaju v. Venkatakrish- 
nayya.38 But, although in form what we find in the section is a 
statement of conditions precedent and not a rule of limitation, 
as Mr. Sitarama Rao has pointed out, in effect we get to very 
much the same thing as a rule of limitation, namely that, unless 
a creditor files his petition within three months after the act of 
insolvency, it must be dismissed, which has just the effect of a 
rule of limitation. But I do not regard this question, whether 
S. 9 of the Provincial Insolvency Act does lay down a 
rule of limitation, as at all an easy one, and I do not wish to 
express any decided opinion upon it on this occasion.. If we 
were to find that S. 9 of the Provincial Insolvency Act did not 
prescribe any period of limitation, then very serious consequen- 
ces would follow. Among other things S. 14 of the Limi- 
tation Act would not affect such insolvency petitions by reason 
of S. 29 of the Limitation Act, as it might otherwise do. It is 
not necessary, I think, to go into this difficult question and its 
consequences on this occasion, as all that we are concerned 
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with now is the question whether S. 5 of the Limitation Act 
applies to a creditor’s insolvency petition. And on that 
question I agree with Mr. Rajah Aiyars contention that it 
does not apply. 

In my opinion, therefore, this petition should be allowed 
with costs in this Court and the remand order of the learned 
District Judge should be set aside. 

Anantakrishna Atyar, J—Certain creditors of a debtor 
filed a petition under the Provincial Insolvency Act to have 
the debtor adjudicated an insolvent on the ground that he had 
executed a mortgage in favour of some one creditor, alleging 
that the mortgage constituted a fraudulent preference under 
S. 54 of the Provincial Insolvency Act; but, as the date men- 
tioned in the mortgage deed was beyond three months from the 


' date of the petition, the petitioners applied to have the delay 


excused under S.5 of the Limitation Act read with S. 78 of 
the Provincial Insolvency Act. The learned Subordinate Judge 
held that the Court had no jurisdiction to apply S. 5 of the 
Limitation Act to petitions under the Insolvency Act. He 
accordingly dismissed the petition. On appeal by the petition- 
ing creditors, the learned District Judge reversed that decision 
and remanded the petition for rehearing on the merits whether 
there was sufficient cause lo excuse the delay. He relied on the 
decision of a Bench of this Court in C. M. A. No. 523 of 1925 
(Peddapalli Samacharlu v. Yarrajimi Siddappa) and held that 
S. 5 of the Limitation Act was applicable to a petition filed by 
a creditor under S. 9 of the Insolvency Act. The mortgagee 
has preferred this revision petition against the decision of the 
District Judge, under S. 75 of the Provincial Insolvency Act. 
Mr. Rajah Aiyar, who appeared for the mortgagee, based 
his case on two grounds: (1) that S. 5 of the Limitation 
Act does not apply to the petition in question; and (2) that 
the period of three months mentioned in S. 9 of the Insolvency 
Act is not “a period of limitation” within the meaning of 
S. 5 of the Limitation Act, and consequently no question of 
limitation arises in the case, his contention being that after the 
expiry of three months, the transaction which would otherwise 
be available to ground the insolvency petition would not be 
available at all as such. b 
. On the question whether S. 5 of the Limitation Act applies 
to the present case, it may be stated that under the previous 
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Provincial Insolvency Act (III of 1907) it was held by a Full 
Bench of this Court in Lingayya v. Chinna Narayana! that the 
general provisions of the Limitation Act dealing with the 
admission oí appeals and applications filed after the periods 
prescribed for the same could not be applied to extend the 
periods prescribed by the provisions of Act III of 1907 for filing 
of appeals, etc. The view of the Full Bench was that the 
Insolvency Act was a special Act complete in itself, and that 
the general provisions of the Limitation Act could not be 
held applicable to proceedings taken under that Insolvency Act. 
After that decision, S. 78 has been enacted in the present Pro- 
vincial Insolvency Act of 1920 to the effect that the provisions 
of sections 5 and 12 of the Indian Limitation Act of 1908 shall 
apply to ‘appeals and applications under the Insolvency Act’. 

On behalf of the respondents, it was argued that the 
provisions of S. 5 of the Limitation Act should now be held to 
apply to the “petition” filed by the creditors under S. 9 of 
the Insolvency Act. Mr. Rajah Aiyar contended that S. 78 
applies only to ‘appeals’ and ‘applications’ under the Insol- 
vency Act, and that a “petition” under S. 9 is not “an 
application ” but “a petition ” under the Act. At first sight 
it appeared to me that the petitioner before us was trying to 
make too much out of the use of the two different words— 
“ peitttons” and “applications ” in the Insolveney Act—and I 
was anxious to find out whether these words have any accepted 
definite legal signification, and whether the two words connote 
essentially different ideas. These words are not defined in the 
General Clauses Act, nor in the Code of Civil Procedure, the 
Limitation Act or in the Insolvency Act. 


Referring to Wharton’s Law Lexicon, I find the follow- 
ing :—“ Application ” is “a request, a motion to a Court or 
Judge; for the disposal of a thing.” 

As against ‘ petitions’ it is stated “a supplication made by 
an inferior to a superior having jurisdiction to grant redress ”. 
It is further stated that “in Bankruptcy, proceedings are 
commenced by one or more creditors of the debtor filing a 
petition in the Court of Bankruptcy praying that the debtor 
may be adjudged bankrupt. Divorce, etc., proceedings are 
commenced by petition.” Mention is also made of Election 
Petitions. The ‘petitioning creditor’ is said to be ‘one who 
aS ne eS RAE 
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applies for an adjudication in bankruptcy against his debtor’. 
It was contended by the learned advocate for the respondents 
that the word ‘application’ as used in the Insolvency Act has no 
technical meaning and that it is the same as ‘petition’ and he 
referred us to certain other enactments of the Indian Legisla- 
ture. In S. 55, clauses (3) and (4), Civil Procedure Code, it is 
stated that the Court, before whom a judgment-debtor arrested 
in execution of a decree for money is brought, shall inform 
him that he may ‘apply’ to be declared insolvent. O. 45, R. 2 
relating to appeals to the Privy Council, was also referred to, 
where the words used are “the appellant shall apply by peti- 
iton”. (The italics are mine. ) Further, the provisions of the 
Guardians and Wards Act, Ss. 8 and 10, were also referred to, 
In S. 10 it is mentioned that “ if the application is not made by 
the Collector, it shall be by petition, signed and verified etc. ” 
It is not necessary to examine how these words are used in 
other enactments by the Legislature, and whether each of these 
words has a definite well-recognized meaning, different from the 
other. No doubt in the Civil Rules of Practice framed by this 
Court for the guidance of the Lower Courts in the Presidency as 
to how proceedings should be marked for convenience and uni- 
formity, a distinction has been made between a ‘ petition’ and 
an ‘ application ’; for example, between an ‘execution petition ’ 
and an ‘execution application’, the latter phraseology being 
applied to the media by which further and other steps are 
sought to be taken in the main matter of execution and in a 
pending execution petition. But in construing an Act passed 
by the Indian Legislature, this practice in our Presidency should 
not be allowed to have any consideration at all. Again, as 
observed by the Privy Council in Adamson v. Melbourne and 
Metropolitan Board of Works when a word has no definite 
and well understood legal signification, “it is always unsatis- 
factory and generally unsafe to seek the meaning of words 
used in an Act of Parliament in the definition clauses of other 
statutes dealing with matters more or less cognate, even when 
enacted by the same Legislature. 4 forttori must it be so when 
resort is had for this purpose to the enactments of other 
Legislatures.” 

In the circumstances, it seems to me that we must, there- 
fore, turn to the provisions of the Provincial Insolvency Act, 
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1920, to find out whether apy light is thrown on this matter by 
the provisions contained therein. On a reading of the several 
sections of the Act, one thing is clear that the Legislature in 
this Act has used the words ‘ petition’ and ‘application’ inten- 
tionally prima facte differently. It is not necessary to refer to 
all the relevant sections. It is enough to refer among others to 
Ss. 7, 19, 20, 12 and 18 where the word ‘petition’ is used and 
to Ss. 27, 31, 35, 41, 68, where the term ‘ application’ is used. 
We also find that the two ternis are used side by side ineach of 
the two sections, 10 (2) and 52. Schedule I also speaks of a 
‘petition’ and of an ‘application’. I do not propose to lay 
any emphasis on the rules framed by this High Court under 
the Act, where the words ‘ petition’ and ‘application’ are used 
separately. See Rr. 5, 8, 14, etc., for example. The term 
‘ petition ’ is apparently used in the Act to denote that by which 
the proceeding is inaugurated and begun; whereas the term 
“application” is used to denote that by which intermediate steps 
are taken in connection with an original proceeding. S. 18 
enacts that the procedure laid down in the Code of Civil Pro- 
cedure with reference to admission of plaints shall, so far as 
it is applicable, be followed in the case of insolvency petitions; 
and S. 12 enacts that 


“every insolvency petition shall be in writing and shall be signed and 
verified in the manner prescribed by the Code of Civil Procedure for signing 
and verifying plaints.” 


Having regard to the use of these two terms “ petition ” 
and “application” differently in the various sections of the Act, 
I am led to think that the two words have been used purposely 
to denote two different matters, and that S. 78 of the Provin- 
cial Insolvency Act which makes the provisions of S. 5 of the 
Limitation Act applicable to ‘ applications’ under the Insol- 
vency Act could not be called in aid in connection with 
‘petitions’ under the Insolvency Act. Our attention was, 
however, drawn by the learned advocate for the respondents to 
the use of the word ‘petition’ in S. 54-A, which circumstance, 
he argued, is rather against this vicw. Iam not sure that it is 
so. S. 54-A was added by Act XXXIX of 1926. The 
distinction between ‘petition’ and ‘ application’ existed when 
the Act was passed in 1920. For the purpose of this Act, that 
distinction does not disappear by the enactment of S. 54-A, 
whatever light it may throw on the Act as a whole. It is 
possible that the word ‘petition’ was used in connection with 
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S. 54-A purposely with a view to point out that proceedings 
contemplated under that section are to be treated as in the 
nature of original petitions and to be inquired into and tried 
accordingly, having regard to their importance and seeing that 
third parties are interested in the same; but, in any event, the 
use of the word ‘petition’ in S. 54-A is not, in my opinion, 
in any way conclusive to show that the words ‘ petition’ and 
‘application’ have been used indiscriminately in the Provincial 
Insolvency Act. 

It should be noted that S. 5 of the Limitation Act does 
not apply to ‘plaints’ but applies only to ‘appeals and appli- 
cations’. It is clear, therefore, that the Court has no power 
under S. 5 to excuse delay in the filing of a ‘plaint’. In cases 
of minority, fraud, etc., the period of limitation is extended and 
it is provided that there would be no limitation bar under the 
provisions of the Act if the necessary deductions on ground of 
minority, fraud, eic., be made, whereas under S. 5, the Court 
excuses the delay, having regard to the circumstances proved 
before it, holding that the proceedings are barred otherwise. 
Petitions filed by creditors under S. 9 of the Insolvency Act are 
substantially in the nature of plaints. If that be so, one can 
understand why the Legislature did not provide for the appli- 
cation of S. 5 to such petitions when it enacted S. 78 of the 
Act. Prima facie it would be strange that the Court which 
could not, under S. 5, excuse delay in filing a ‘plaint’ could 
excuse delay in the filing of an ‘original petition’, in respect of 
which, according to the assumption, a period of limitation has 
been prescribed. Thus, it would seem that the Legislature had 
a purpose in the use of the words ‘ petition’ and ‘application’ 
in the material sections of the Provincial Insolvency Act, and it 
is not open to Courts, in the absence of clear and cogent indi- 
cations in the Act to the contrary, to ignore the distinction 
made by the Legislature. 


The learned advocate for the respondents relied on the 
decision of a Bench of this Court in C.M.A. No. 523 of 1925, 


decided by Devadoss and Jackson, JJ. The question for decision © 


in that case was whether the petitioning creditor was entitled to 
the deduction of the time during which the petition filed by him 
was pending ina Munsif’s Court, which had no jurisdiction to 
entertain that petition. While holding that S. 14 did not apply, 
the learned Judges were of opinion that S. 5 would apply, and 


JT 
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holding that no sufficient cause for not making the application 
earlier had been shown, they dismissed the petition on the 
merits. That decision is entitled to great weight, and ordinarily, 
another Bench would follow the same. But reading the judg- 
ment of the learned Judges, it will be seen that the various 
provisions of the Insolvency Act where the words ‘ petition ’ 
and ‘ application ’ are used have not been noticed, nor does the 
judgment discuss the real nature of the creditor’s petition. In 
fact, the judgment of the Court was delivered by the learned 
Judge, Jackson, J. and the same learned Judge before whom the 


present Civil Revision Petition came on for hearing directed . 


that the question should be considered by a Bench of two 
Judges. If the learned Judge thought that the decision in the 
unreported case referred to above governed the case and should 
be followed, it was of course open to him to follow it, (as the 
Lower Appellate Court has done in the present case), and 
dismiss the Revision Petition. Instead of that, the learned 
Judge directed the case to be posted before a Bench, with a 
view, as I understand the position, to have the question of law 
re-examined by the Bench. In the circumstances, I do not think 
that it is not open to us to examine the question in the light of 
the further considerations placed before us. 


Our attention was drawn to the case reported in Vasi/t- 
natha. Aiyar v. Vatthinatha Atyar,? where Cornish, J., took 
the same view of these provisions of the Insolvency Act. The 
learned Judge held that the provisions of S. 5 of the Limitation 
Act could not be applied to the case of a creditor’s ‘ petition’ 
under S. 9 of the Insolvency Act, because such a petition ‘is 
not an application’ within the meaning of S. 78 of the Act of 
1920. I respectfully agree. 

In my view, it is not necessary at present to examine the 
prior decisions of the several Courts in India on the question 
whether the time taken in getting copy of decisions passed 
under the Insolvency Act could be deducted in computing the 
period prescribed for an appeal under that Act. S. 78 has made 
the position clear, in cases arising under the new Act. 

It could not be said that there are no ‘applications’ 
mentioned in the Provincial Insolvency Act in respect of which 
periods of limitation have been fixed by the Act. It is enough 


ne 
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Gangjee 
Premjee 
a Co. 

v. 
OLKK 
N. Firm, 
Colombo. 





Ananta- 
krishna 
Aiyar, J. 





166 THE MADRAS LAW JOURNAL REPORTS. ['VOL. 


to refer, for example, to S. 68 of the Act which prescribes a 
period of 21 days in respect of ‘applications’ mentioned 
therein. i 


Having regard to the various provisions of the Provincial 
Insolvency Act, 1920, I think that it is a legitimate inference to 
draw that the Legislature has, in that Act, used the expressions 
‘petitions’ and ‘applications’ for different purposes and with 
different legal significations, and that power to excuse delay in 
respect of ‘applications’ given under S. 78 of the Act, by 
reference to S. 5 of the Limitation Act, is not applicable to 
excuse delay in filing a creditor’s “petition” under S. 9 of 
the Insolvency Act. 


The remarks of Lord Halsbury in Commissioners for 
Special Purposes of Income-tax v. Pemsel’ came to my mind, 
where the following passages occur: 

“That, in fact, the language of an Act of Parliament may be founded 
on some mistake, and that words may be clumsily used, I do not deny. But 
I do not think it is competent to any Court to proceed upon the assumption 
that the Legislature has made a mistake. Whatever the real fact may be, I 
think a Court of Law is bound to proceed upon the assumption that the 
Legislature is an ideal person that does not make mistakes. It must be 
assumed that it has intended what it has said, and I think any other view of 
the mode in which one must approach the interpretation of a statute, would 
give authority for-an interpretation of the language of an Act of Parliament, 
which would be attended with the most serious consequences. ” 


I find that in Upendranath Galowa v. Hemchandra Koleye 
Suhrawardy and Graham, JJ., observed at page 1390 as follows, 
and ihat in construing a fiscal enactment— 

“Under Chapter XII, R. 3, Appellate Side Rules, a Court-fee of Rs. 2 
is prescribed for ‘swearing, affirming every affidavit,’ thus indicating that 


there is some difference between ‘sweating’ and ‘affirming’, It may be 
that solemn affirmation takes the form of an affidavit,” 


However much I may feel that the difference ‘practically 
between a ‘petition’ and an ‘application’ is rather too fine, I 
feel driven to the conclusion I have arrived at, by the use of 
these two expressions, in various sections of the Act in question. 

I may observe in passing that, so far as our attention was 
drawn, no such provision exists in the-English Bankruptcy Act 
or in the Presidency Towns Insolvency Act. I may refer to 
Maxwell on Interpretation of Statutes, Chapter XII, S. 3, 
pages 516 to 522, regarding the inference to be drawn when 
there is a change of language in a statute. 


es 
5. (1891) A, C. 531 at 549. `’ 6. (1931) I. L. R. 58 C. 1389, 


- 
Cl 


LX] THE MADRAS LAW JOURNAL REPORTS. 167 


In this view, itis not necessary to consider the second 
question raised by the learned advocate for the petitioner before 
us, viz., that the period of three months mentioned in S. 9 is 
not ‘a period of limitation’ at all, but is only one of the factors 
which along with other factors mentioned in the section 
created a right in the creditor which he could enforce under 
the Act; that while limitation bar applies only to the rights 
that exist, S. 9 creates no right in the creditor unless the 
transaction relied on as constituting an act of insolvency 
took place within the period mentioned in that section, and 
as he contends, there being no right, no question of limi- 
tation arises. I do not propose to go into this question at 
present. In Atyapparajw v. Venkatakrishnayya,8 though 
Spencer, J., was inclined to adopt that view, Justice 
Venkatasubba Rao preferred not to express any opimion on 
that point, as that learned Judge pointed out on the ground that 
“the question is a difficult one”, and having regard to my 
opinion on the first of the two points mentioned above, it is not 
necessary for the disposal of the present Revision Petition to 
decide the second point. 

For the above reasons, I agree with my learned brother 
that the Revision Petition should be allowed with costs in the 
High Court only, and the Subordinate Judge’s order restored. 
The order as to costs passed by the Lower Courts, namely, that 
each party is to bear his own costs in each of those Courts, 
will stand. 

B. V. V. Petition allowed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Rangoon. | 
PRESENT :—Viscount DUNEDIN, Lorp THANKERTON AND 
Sir DinsHAH MULLA. 
U Pe .. Appellani* 
Uv. 
U Maung Maung Kha .. Respondent. 


Burmese Buddhist Law—Property of married persons—Gift of 
lettetpwa property by wife without consent of husban d—Validity of. 

A gift by a Burmese Buddhist wife of the lette#proa property of herself 
and her husband without his consent amounts to a valid transfer of her 
share and interest in the propeity gifted. 





*P, C. Appeal No. 1 of 1931. 18th March, 1932, 
3. (1922) 44 M. L. J. 303. 
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The Burmese Buddhist Law in regard tothe three kinds of property 
(lettetpwa, payin and Anapason) acquired Ly either or both of the spouses 
before or during marriage, discussed. 


The husband and wife in a Burmese Buddhist marriage do not hold the 
property as joint tenants, butas tenants-in-common. Each of them has a 
vested interest in such joint property. Either party to the marriage 18 
competent to alienate or otherwise dispose of his or her own interest in such 
property without the consent, express or implied, of the other. 


Ma Patig v. Maung Shwe Hpaw, (1927) L L. R. 5 R 296 (F. B.), 
dissented from 


N A. V.R Chettyar Firm v. Maung Than Damg, (1931) I. L. R. 
9 R. 524 (S. B.), approved. 


Appeal No. 1 of 1931 from a judgment and decree of the 
High Court, Rangoon, dated the 17th March, 1930, reversing a 


judgment and decree of the District Judge oí Henzada, dated 
the 12th February, 1929. 


The substantial question for determination on the appeal was 
as to the validity of a deed of gift executed by one Ma Ma Gale 
in favour of the defendant-appellant. The plaintiff-respondent, 
who had been Ma Ma Gale’s husband for over thirty years, sued 
to set aside this deed on two grounds: (1) that its execution was 
induced by the defendant by undue influence; (2) that the subjects 
of the deed were lettetpwa (joint property) of himself and Ma 
Ma Gale, and that the latter could not dispose of them without 
his consent. The defendant maintained that the plaintiff and 
Ma Ma Gale were divorced before the execution of the deed. 
The Trial Court held that there was no undue influence, and 
that the plaintiff and Ma Ma Gale had been “automatically 
divorced” in consequence of Ma Ma Gale’s desertion of the plaintiff, 
but that the property (subject of the deed) was the lettetpwa of 
the married couple, and that the plaintiff had a one-third share 
therein; it decreed his suit to the extent of one-third only. The 
High Court, on appeal, held, after referring to the decisions in 
Ma Hmon v. Mg. Tin Kauk Mg. Po Nyun v. Ma Saw Tin? Ma 
Nyun v. Mg. San Thin} Ma Kin v. Mg. Po Seint and Ma Saw 
Kin v. Mg. Tun Aung Gyaw* that there had been no divorce be- 
tween the plaintif and Ma Ma Gale, and that, under the circum- 
stances, on the authority of Ma Pang v. Mg. Shwe Hpan® and 
U Po U v. Ma Tok Gy the deed of gift was invalid and that the 
plaintiff was entitled to a declaration that the properties mentioned 
in the said deed belonged to him. They accordingly decreed the 
plaintifs claim in full. The learned Judges did not go into the 
question of undue influence. 





1, (1923) LL.R. 1 R. 722. 
2, (1927) L.R. 54 LA. 403: LL.R. 5 R. 841: 53 ALL.J. 425 (P.C). 
3. (1927) LLR. 5 R. 537 (F.B.). 4. (1928) L L. ROR 1. 
5. (1928) L.R. 55 L.A. 38: L.L.R. 6 R. 79: 54 M.L.J. 468 (P.C.). 
6. (1927) LL.R. 5 R. 478. 7. (1929) LL.R. 7 R. 374 (E.B). 
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Against the decree of the High Court, the defendant appealed 
to His Majesty in Council, and contended that, whether there had 
been a divorce or not, the deed of gift evidenced a valid tran- 
saction under the decision of the Special Bench in N. A. V. R. 
Chettyar Firm v. Maung Than Daing, given after the judgment 
under appeal was delivered. 

Geoffrey Lawrence, K. C. and Leach for appellant. 

A. Pennell for respondent. 

18th March, 1932. Their Lordships’ judgment was deli- 
vered by 


ViscounT DunepiIn.—This is a suit in which U Maung 
Maung Kha, the plaintiff, seeks to set aside a conveyance of 
certain property gifted to U Pe, the defendant, by Ma Ma 
Gale, wife of the plaintiff but now deceased. The plaintiff and 
his wife were Buddhists and their mutual rights depended on 
Burmese Buddhist law. They were married in 1892 having 
both been previously married and they had no children but 
adopted two girls Ma Khin May and Ma E Kyi. The father 
of Ma Ma Gale was U Pan; he lived in Henzada. The plaintiff 
lived at Rangoon and his wife lived sometimes with her 
husband at Rangoon and sometimes at Henzada. She traded 
on her own account at Henzada. 


In 1910 U Pan died leaving two daughters, the said Ma 


Ma Gale and one Ma Ma Gyi a spinster, and some grandchildren | 


the offspring of a deceased child. In 1912 U Pan’s estate was 
divided between his two daughters. It consisted of two houses, 
one the pucca house and the other the little house and some 
paddy fields. The plaintiff then came to Henzada permanently 
and lived with his wife in U Pan’s little house. In 1916 the 
plaintiff built another house, and when it was finished his wife 
and he lived in it. The adopted children lived with Ma Ma Gyi 
in the little house. Ma Ma Gyi began to rebuild the pucca house 
but died in 1923; the rebuilding was finished by the plaintiff 
and his wife. On Ma Ma Gyi’s death her share of U Pan’s 
property passed to Ma Ma Gale. Ma Ma Gale looked after the 
two houses and received all rents from them so far as let and 
also the rents from the paddy lands. A conveyance was then 
executed by the plaintiff and Ma Ma Gale of the houses and 
lands in favour of the adopted children, but as it is admitted on 
both sides that this was benami and did not represent any real 
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transaction it may be ignored. After Ma Ma Gy1’s death the 
little house was sold by the plaintiff and Ma Ma Gale to one 
Olivari. The adopted children then moved to the pucca house 
which was nearly finished. In 1924 the spouses quarrelled 
and after that did not live together, the plaintiff living in his 
own house and Ma Ma Gale in the pucca house. They never 
lived together again. In 1927 Ma Ma Gale fell ill. The plaintiff 
attempted to enter the house where his wife was but the door 
was shut against him. Following on this, on the 2nd March, 
1927, Ma Ma Gale removed to the house of the defendant and 
appellant, and on the next day she executed a deed of gift of all 
her properties inherited from her father U Pan in favour of 
the defendant. The plaintiff thereupon instituted a suit for 
restitution of conjugal rights against her, but before any 
progress had been made Ma Ma Gale died on the 28th June, 
1927. Thereupon the plaintiff raised the present suit to have 
the conveyance in favour of the defendant declared void. 


Before stating the grounds of action it will be well to state 
the Burmese Buddhist law in regard to the property of married 
persons so far as it is not a matter of controversy between the 
two parties. Married persons hold during the subsistence of 
the marriage an interest in all property belonging to either or 
both. What that exactly means will be discussed afterwards. 
Partition takes place either on death or on divorce. Property 
consists of three kinds: “payin,” which is the property which 
had belonged to the spouses individually before marriage; 
“letietpwa,’’ which is the property accruing to either spouse 
individually either by particular exertion or by succession after 
the marriage; sometimes, therefore, described as of two kinds, 
viz., ordinary lettetpwa and lettetpwa by succession; and 
hnapason, which is the property acquired by the spouses during 
the marriage by their exertions or from the produce of the 
property they already have. On partition letietpwa goes two- 
thirds to the spouse who actually made it or succeeded to it 
and one-third to the other. Hnapason and paytn are equally 


divided. 


In the present case the subject of the gift was admittedly 
lettetpwa of the wife acquired by succession on her part, as it 
was the property which either directly or through her sister she 
had inherited from her father, U Pan. 
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The plaintiff attacked the conveyance on three grounds: 
(1) he said the deed was secured by undue influence on the part 
of the defendant; (2) he said that there having been no divorce 
the wife could not alienate letietpwa; (3) that the only ground 
on which divorce could have been alleged being desertion, and 
_ that being desertion by the wife, she had forfeited her property 
for her fault. To these assertions the defendant replied 
(1) that there was no undue influence; (2) and (3) that there 
was divorce and not for fault; and (4) that in any view she 
was entitled to deal during the marriage with her letietpzva to 
the extent of two-thirds. The Trial Judge held that there was no 
undue influence and that there was divorce. He, therefore, held 
that she was entitled to dispose of her lettetpwa to the extent of 
two-thirds, to which extent he confirmed the conveyance. The 
Court of Appeal held that there was no divorce and that being 
so that the wife had no power to dispose of any letietpwa. This 
made it unnecessary for them to consider the question of undue 
influence but enabled them to recall the judgment and to give 
decree in favour of the plaintiff. Against this judgment the 
present appeal has been taken. 


The question of undue influence may be at once disposed 
of. On such a question their Lordships would not willingly 
reverse the judgment of the Trial Judge, untouched by the 
Court of Appeal, he having individually seen the majority of 
the witnesses—some of them were examined by others than 
himself. But on the evidence as it stands their Lordships are 
of opinion that the case utterly fails. There is not the slightest 
trace of evidence of weakness of character or want of intelli- 
gence on the part of the wife up to the day of her death. On 
the contrary she was an able, managing woman, who, according 
to the testimony of the plaintiff himself, had successfully made 
much money, had been left by him in entire charge of the pro- 
perties which came from her father, and had never needed 
assistance in business matters in any way. It is true that by the 
conveyance she entirely divested herself in favour of the defend- 
ant but he was her friend whom she trusted. She was utterly 
estranged from her husband; for three years they had no 
dealings together and all her relations were gone, the adopted 
children being dead and the grandchild who was still with her 
having forfeited all claim by elopement. Their Lordships, 
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therefore, have not the slightest hesitation in affirming the 
decision of the Trial Judge in this matter. 

Next, as to divorce. The divorce that has here to be dealt 
with is of a kind quite foreign to western ideas. It is known as 
“automatic.” The passage of the Laws of Menoo, Bk. 5, S. 17, 
which is admitted to rule the matter is, as translated by 
Richardson, as follows :— 


“Tf the wife, not having affection for the husband, shall leave (the house) 
where they were living together, and if during one year he does not give her 
one leaf of vegetables, or one stick of firewood, let each have the 1ight of 
taking another husband and wife; they shall not claim each other as husband 
and wife; let them have the right to separate and marry again.” 


. The difference of view that developed between the Trial 
Judge and the Court of Appeal was partly based on a survey of 
the evidence as to what communication there had been between 
the spouses after the wife definitely left her husband, and partly 
on a difference of opinion as to whether the wife, being 
admittedly in possession of the total amount of the lettetpwa 
property, one-third of which on partition would belong to the 
husband, could be held to have been supported by him in a way 
to meet the text cited above. As to forfeiture on account of 
fault that matter, which does not seem to have bcen even stated 
below but was urged before their Lordships, may at once be 
dismissed, for the text and decisions which deal with fault show 
that fault is a fault of another kind, the mere going away, or as 
in western phraseology it would be termed desertion, not being 
a fault. Their Lordships, however, do not think it necessary 
that they should decide as between the Trial Judge and the 
Court of Appeal on the question of divorce because they are 
prepared to decide the case on another ground, a ground which 
though pleaded was not open to the Court below as they were 
bound by a former decision of a Full Bench. The case which 
bound them was Ma Paing v. Maung Shwe Hpaw’. The 
headnote of that is as follows :— 


“Held, that at Burmese Buddhist law, in respect of the property of the 
marriage, whether that property be the payin property of either party or let- 


tetpwa property of the marriage—aRBurmeecBuddhist-hushbaadand_ate are—§ 


partners and all the property of the marriage, whether payin or lettetpwa, is 
partnership property. 

Held, further, that at Burmese Buddhist law, the partnership between 
husband and wife is dissolved only by death or divorce and neither partner 
is entitled to separate possession of any share of the partnership property or 
of the profits of the partnership until the partnership is dissolved by the death 
of one partner or by divorce.” 





2 (1927) LL.R. 5 Rang. 296 (F.B.). 
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This case was decided by five Judges in 1927, but since that 
case was decided there has been decided the caseof N. A.V. R. 
Chetiyar Firm v. Maung Than Daing1 by a Special’Bench of 
seven Judges, one Judge dissenting, and that case overuled the 
case of Ma Painga and the headnote of that case held that 


“the husband and wife in a Burmese Buddhist marriage do not hold the 
property as joint tenants, but as tenants in common. Each of them has a 
vested interest in such joint property, and such an interest is liable to attach- 
ment and sale in execution of a decree against the party entitled to it.” 


Held further: 

“Either party to (he marriage is competent to alienate or otherwise dis- 
pose of his or her own interest in the joint property, but neither of them is 
entitled to alienate the interest of the other without the consent, express or 
implied, of that party ” 

It is, therefore, clear that the judgment of the Board in 
this case must depend on whether they agree with the law as 
laid down in the earlier or the later of these two cases. To 
appreciate the question it is necessary to go back to the case-law 
as it stood when the earlier case of Ma Patng came up for 
decision. In the case of Ma Shwe U v. Ma Kyu8 a Full 
Bench had held that a sale by the Burmese Buddhist husband 
of the Anapagon property of himself and his wife without her 
consent amounted to a valid transfer of his share in the pro- 
perty sold. Itis obvious that the case of lettetpwa property is 
a fortiori of this as to the interest of one spouse therein. This 
was clear law and stood undisturbed till 1927 when Ma Paing’s 
case was decided. There were other decisions to the same effect 
and it was candidly admitted by the Judges in Ma Patng’s case 
that they were overruling the existing law. 

Ma Patng’s case was this. A Burmese trader had had five 
wives. He got into difficulties through speculation and his cre- 
ditors attached his various properties. These properties were 
the whole properties enjoyed during the marriage. The last 
of the five wives applied at the time of the attachment for the 
release of her interest, which was granted. The properties were 
sold. ‘The wife then brought the action against the purchaser 
seeking a declaration that her interest in the properties 
amounted to half. The Trial Judge dismissed the suit. The 
wife appealed and the case came before a Divisional Court of 
two Judges, Heald and Chari, JJ. They did not, however, 
decide it at once but made a reference io the Full Bench in the 





1. (1931) I. L. R. 9 Rang. 524 (S. B.). 
2. (1927) LL.R. 5 Rang. 296 (F.B.). 3. (1905) 3 L.B.R. 66 (F.B.). 
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following terms :— 


“(1) Where the interest of a Burmese Buddhist husband in property 
which was payım property brought by him to the marriage, is during the sub- 
sistence of the marriage sold in execution of a decree against him for a debt 
incurred by him in a business carried on by him while he was living with the 
wife, does the buyer acquire the right to have the property partitioned and 
to obtain possession of part of the property as representing the husband’s 
interest in it ? 

(2) Ina similar case, where the property is jointly acquired lettetpwa 
and not payin, does the buyer acquire a right to partition and possession of a 
share? 

(3) Can a decree against a Burmese Buddhist husband be executed 
against (a) payin property brought by bım to the marriage, and (b) jointly 
acquired letteipwa pioperty of the marriage, to the extent of the whole of 
such property or if not to the extent of the whole to the extent of any part 
of such property, and if to the extent of part only to the extent of what 
part Pa 

The reference was accompanied by a disquisition on re- 


ported cases by Heald, J., which is far too long to quote. It 
must be incidentally stated that in this disquisition and in the 
phraseology of ihe questions referred the term lettetpwa is 
used as including what is more accurately called Anapazon. The 
accurate nomenclature is used by the Full Bench to which the 
case was referred and is in accordance with what has already 
been said above. He ends the disquisition by these words “on 
the authorities I am unable to decide what answer ought to be 
given in the present case. It seems clear that the case-law is 
conflicting and unsatisfactory and there are practically no rules 
in the Dhammathats.” But he had previously given no uncer- 
tain sign as to what his own opinion was. Two citations will 
be sufficient :— 


“Most of the cases mentioned above were considered by a Full Bench of 
the Chief Court in the case of Ma Shwe U v. Ma Kyu?’ where it was held 
that a Burmese Buddhist husband cannot sell or alienate the /napason 
(lettetpwa) property of himself and his wife without the consent of the wife 
express or implied or against her will but that a sale by a Burmese Buddhist 
husband of such property without the consent of his wife constitutes a valid 
sale of his share and interest in the property sold. These two findings seem 
to be inconsistent, and with all respect I venture to suggest that the latter 
part of this decision was mistaken.” 


(Inconsistent they certainly are not, though the latter part 
may be mistaken.) And again : 


“Tt would seem to follow that if the interest of one of a married couple 
is attached all that can be attached is the expectancy of receiving a share of 
the family property on divorce or death and since neither of the parties can 
claim partition or separate possession of any part of the property or car 
alienate any pait of it without the consent of the other it is difficult to sce 
how acreditor attaching the interest of one of the couple can enforce parti- 





3. (1905) 3 L.B.R. 66 (F. B.).. 
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tion or alienation of any particular item of the property, or can attach or 
bring to sale more than the expectancy, which his debtor has, of receiving 
something on divorce or at the death of one of the parties.” 


The Full Bench consisted of the two Judges who had made 
the reference, with the addition of Maung Ba and Doyle, JJ. 
and Rutledge, C. J. Now though all the learned Judges agreed 
in answering questions 1 and 2 in the negative aud question 3 
in the affirmative “so long as the debt was incurred in the 
usual course of business by or on behalf of the firm consisting 
of husband and wife” they did not quite agree in their views. 
One view ran through all their opinions and that was that the 
right in common which indubitably a Burmese husband and 
wife had as to all property to which either or both could lay a 
claim was a right of partnership and that being settled they had 
recourse for the consequences which flowed from that to the 
law of partnership as is understood and incorporated in the 
Indian Contract Act. Now one consequence of partnership is 
that partnership property is joint property; the partners are 
joint tenants. This necessarily overrules the proposition which 
had becn laid down in Maung Shwe U’s cases but when it came 
to the discussion as to what was to be done about attachment 
and realisation their views did not agree. The one set thought 
that as regards a partnership debt attachment and realisation 
was simple, and in ‘the case of debts singly contracted by 
husband or wife alone they laid down the proposition that there 
was a presumption that such debts were incurred by the 
husband or wife as the case may be as agent for the partner- 
ship. Obviously this could not apply to an ante-nuptial debt 
and in that case the creditor would either have to wait until the 
partnership was dissolved by death or divorce or could proceed 
under O. 21, R. 49 of the Code of Civil Procedure. The others 
went further and thought that so far as an individual debt was 
concerned there was no fund to be looked to other than a sort 
of spes successionis when death dissolved the partnership and 
partition took place, and that no proceedings could be taken 
under O. 21, R. 49. A very few quotations will illustrate 
this. Both sets of Judges are obviously struggling with the 
idea that the law they are laying down would be subversive of 
business with any married Buddhist. Thus Maung Ba, J., 
said in Ma Paing v. Maung Shwe Hpaw# at page 329, 
S Immm 

2. (1927) LL.R. 5 Rang. 296 (F.B.). 43. (1905) 3 L.B.R. 66 (F.B.). 


P. G 
U Pe 





v. 
U Maung 
Maung Kha, 
Viscount 
Dunedin, 





176 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


“a person dealing with a Buddhist has the ordinary law 
of contract to fall back upon.” This at first sight looks 
like a confusion of thought. The law of contract in the 
abstract has nothing to do with the question of what property 
can be attached in respect of an obligation admitted or decreed, 
but in the next sentence he gives his real reasons and shows 
that he means the law of contract as embodied in the law of 
partnership: “It has been rightly held from time to time that 
to all intents and purposes Burmese husbands and wives may be 
regarded as partners. A partner can bind his partner and every 
partner is liable for all debts and obligations incurred while he 
is a partner in the usual course of business by or on behalf of 
the partnership.” Assuming that the law of partnership applies 
he holds that any debt as say the debt in the case before him 
contracted by the husband in the course of business binds the 
wife as incurred by her partner agent. Obviously the reason- 
ing did not deal with an ante-nuptial debt by either but that 
case was dealt with by Chari, J., who followed him. He held 
that the partnership created by marriage could only be dissolv- 
ed by divorce or death and that if one of the couple alienated 
his or her interest in the partnership it was possible for the 
alienee to make good his right by putting in force O. 21, R. 49 
of the Code of Civil Procedure. This tule provides for the 
charging of a partnersnip share at the instance of the creditor 
of an individual partner so that the profits of a share of the 
partnership become payable to the charger but does not allow 
of the sale of partnership property. This view, however, did 
not commend itself to either Heald or Doyle, JJ. They went the 
full length and said that there was no partnership property out 
of which a debt due by the husband or wife could be satisfied 
during the subsistence of the marriage, and when the case after 
the reference came to be finally determined by Heald and Chari, 
JJ., they laid it down as settled by the judgment in the 
reference (though their Lordships doubt whether they were 
quite fair to all their brethren in saying so) that during the 
subsistence of the marriage the separate interest of the partners 
to the marriage in the property of the marriage was not only 
impartible but also indeterminate and indeterminable since it 
can only be determined on the death or divorce of the parties 
and further they held that such an interest is not saleable 


- property within the meaning of S. 60 of the Code of Civil 
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Procedure and as such liable to attachment and sale in execu- 
tion of a decree. That is equivalent to saying that it does not 
come within the words “all other saleable property, movable 
or immovable, belonging to the judgment-debtor, or over which, 
or the profits of which, he has a disposing power which he may 
exercise for his own beneft.’’* 


Then came the case of N.A.V.R. Chettyar Firm v. Maung 
Than Datng1. The facts are simple. There was an ante-nuptial 
debt of the wife for which debt the husband was not liable. 
The property sought to be taken in execution was proper lettet- 
pwa of the marriage. Now, this case was not ruled by the 
actual decision in Ma Patng’s case, but it was obviously affected 
by what had been said in the general review of the law given 
in the reference in that case. The Trial Judge accordingly 
referred to a Full Bench the following question4 :— 


“ Whether the joint property acquired by the husband and wife possibly 
out of the property brought to the marnage by the couple is liable to pay the 
debt contracted by either of the couple before the marriage ?” 


The three Judges who constituted the Full Bench had such 
doubts as to the soundness of what had been laid down in Ma 
Paing’s case that they in their turn referred to a Special Bench 
of seven Judges the following questions :— 

“(1) Whether the joint property of a Burmese Buddhist husband and 


wife can be attached in execution of a decree obtained against one of the 
spouses in respect of an ante-nuptial debt contracted by such spouse alone? 


(2) Whether in such circumstances the interest therein of the judgment- 
debtor can be attached? 


(3) Whether in such circumstances the separate property (if any) of the 
judgment-debtor can be attached? 


(4) Whether the principles of law cnunciated in Ma Patng’s case are 
correct P” 

The leading judgment was a very exhaustive and able 
judgment by Page, C. J. It begins by pointing out the serious 
results of upholding Ma Patng’s case which had upset the 
standing judgments of about 20 years. It comes to this, that 
no one would be in safety to deal commercially with a married 
Burmese Buddhist unless he was sure that the wife could be 
held party to the transaction, and further, that as far as ante- 
nuptial liability was concerned that would be for practical 


* See Ma Pauig v. Mg. Shwe l pan, (1927) L L. R 5 Rang. 478.—K. J. R. 
1. (1931) L L. R 9 Rang. 524 (S. B.). 


4, The reference to the Full Bench was made by Das, J., sitting in 
second appeal. See L L. R. 9 Rang. at p. 530.—K. J. R. 
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purposes escaped by marriage. And now it may be as well to 
say something as to the law by which Burmese Buddhists’ 
relations fall to be determined. The Dhammathais are a body 
of authority, consisting of many texts, sometimes contradictory, 
but yet in their entirety forming what may be called the Insti- 
tutional Buddhist Law. There is no difficulty in holding this 
as the supreme authority where such questions as succession 
are concerned, and an instance may be given in the judgment of 
this Board in the case of Mah NAin Bwin v. U Schwe Gone. 
But when commercial relations or execution for debt come into 
question, then they are not necessarily in accordance with 
modern conditions. The ancient idea of making good a debt 
by selling the debtor into slavery is, for instance, quite obsolete. 
Indeed, the Court in Ma Paing’s case felt this; recognising that 
the Dhammathats provided for a right to both husband and 
wife in all property during the marriage, they assumed that that 
right was a right of partnership, with the consequences set 
forth above. The key to the judgment in Chetiyar Firm's casel 
is to show that the position is best established by holding that 
the spouses are in western nomenclature not joint tenants but 
tenants in common. Thus the idea of an interest in common 
asserted by the Dhammathats is preserved without the evil con- 
sequences following from holding that that is the joint interest 
of partnership. It is admitted by all the Judges in Ma Paing’s 
case that the Dhammathats do not deal exactly with the situa- 
tion. They could not well do so. Their Lordships do not 
think it is necessary to examine the texts quoted, because that 
has been done with great thoroughness by Page, C. J. in his 
judgment. The outcome of it is that there is nothing in them 
which would point more to joint ownership than to tenancy in 
common, and therefore it is quite right to prefer the one which 
leads to the least evil consequences. After all, the ancient law 
has still a wide scope if admittedly all property acquired by 


_ either or both of the spouses before or during marriage passes 


into the common enjoyment and it is only dealt with by either 
according to his or her vested interest therein. 

One word more remains to besaid. Maung Ba, J., was oneof 
the Court that decided Ma Patng’s case. He was also one of the 
Court that sat on Chettyar Firm's case. It would have been quite 





1, (1931) I. L. R. 9 Rang. 524 (S. B.). 
5. (1913) L. R. 41 I. A. 12L: L L. R. 41 C. 887: 27 M. L. J. 41 (P.C): 
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understandable if he had chosen to remain of his original opinion 
and dissented, but he did not do that. He was content to abandon 
nearly all the points that had been laid down in Ma Paing’s case 
but thought he might save something out of the wreck. So he 
said that, subject to the right of creditors, neither the husband 
nor the wife as between themselves had the right to alienate his 
her interest, in the joint property without the consent, express or 
implied, of the other. This was dead in the teeth of what the 
others had laid down. They had said that either party to the 
marriage 1s competent to alienate or otherwise dispuse of his or 
her interest in the joint property. The others were bound to 
lay this down, not because the facts of the case needed it but 
because the reference had referred the whole law as laid down in 
Ma Paing’s case, and that case had laid down exactly the 
opposite. But, in truth, Maung Ba, J.’s position is an impossible 
one. Once he had given up, as he had given up, the theory of 
joint property and of the interest of the spouses being indeter- 
minate and indeterminable, there was no possibility of exclud- 
ing creditors, and creditors not being excluded it followed that 
there was a power of disposition. Of course there are situa- 
tions in which property may be beyond the disposing power of 
the owner and yet he liable to be taken by creditors, but that is 
only when there is something which affects the property itself. 
The simplest illustration is that of property held under strict 
settlement, but on which there is a mortgage which was put on 
the property before it was put in settlement. But when there is 
nothing which affects the property as such, then if the owner’s 
personal creditors can attach, the owner can dispose. The 
position of unburdened property which can be attached but 
cannot be disposed of is a juridical contradiction in terms. 

The result is that the conveyance was good to the extent of 
Ma Ma Gale’s interest therein, viz., two-thirds. That is the 
same result as arrived at by the Trial Judge though on different 
grounds. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal should be allowed and the decree of the Trial 
Judge restored, the respondent paying to the appellant the 
costs in the Court of Appeal afid before this Board. 

Solicitors for appellant: Cutler, Allingham and Ford. 

Solicitor for respondent: J. E. Lambert. 

K. J.R 
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PRIVY COUNCIL. 


[On appeal from the Chief Court of Oudh at Lucknow. ] 
PRESENT:—Lorp BLANESBURGH, Lorp Tomun, SIR 
LANCELOT SANDERSON, SIR GEORGE LOWNDES AND SIR DINSHAH 
MULLA. 
Syed Mohammad Raza, since deceased (now 
represented by Syed Mohammad Abbas and 


others), and others .. Appellants 
Vv. 
Musammat Abbas Bandi Bib1 .. Respondent. 


Muhammadan Law (Shiak School)—Compromise deed—Construc- 
tion—Gift—Transfer of Property Act, 1882, S. 10—Ondh Laws Act, 1876, 
S. 3—Words “malik mustaqil” (permanent owners) in compromise deed, 
when construed as conferring merely a life-estate and not full ownership— 
Partial restriction against alienations outside the family, not void for 
repugnancy. 

By a deed of compromise made between an intending husband and wife 
(Shiah Muhammadans), certain immovable property was given to the woman, 
Sughra Bibi, as malk musiagi! (Le., as permanent proprietor), and it was 
provided (inter alia) that she “shall not have power to transfer this property 
to a stranger; but the ownership thereof as family property shall devolve on 
her legal heirs, from generation to generation”. 

The wife (Sughra Bibi) sold and mortgaged all the property to the 
defendants (strangers to the family), and on her death the plaintiff, claiming 
as her heir, sued to recover the property from the hands of the defendants to 
whom it had been so transferred by the deceased in direct breach of the 
agreement. 

Held, (decreeing the plaintiff's suit)— 

1. That the compromise was not a deed of gift or a conveyance, but 
was ın the nature of a contract and a family arrangement, and that family 
arrangements are specially favoured in Courts of Equity. 

2. That on the construction of the particular document asa whole, 
Sughra Bibi took only a life-estate in the property and had no power to 
transfer any part of it to the defendants. 

3. That a partial restriction imposed by the document, against aliena- 
tions outside the family, was not void for repugnancy. (S. 10, Transfer of 
Property Act, 1882, and S. 3, Oudh Laws Act, 1876, referred to.) 

The question whether under the Shiah Law a life-estate with a vested 
remainder in the heirs is permissible, left open. 

Raghunath Prasad Singh v. Depuiy Commissioner, Partabgark, 
(1929) L. R. 561. A. 372: 1. L. R. 4 Luck 483: 58 M. L. J. 1 (P.C), dis- 
tinguished. 

Waghela Rassanji v. Shekh Masiudin, (1887) L. R 14 I. A. 89: I.L. R 
11 Bom. 551 at 561, In re Mucleay, (1875) L. R. 20 Equity 186, and GHI v. 
Pearson, (1805) 6 East 173: 102 E R 1253, followed. 

Judgment of the Chief Court of Oudh, reported in Mt. Abbas Bandi 
Bibi v. Saiyid-Md. Rasa, (1929) I. L. R. 4 Luck. 452, affirmed. 


Appeal No. 97 of 1930 from two decrees of the Chief 
Court of Oudh, dated the 4th January, 1929, which reversed a 





* P, C. Appeal No. 97 of 1930. 12th April, 1932. 
Oudh Appeal No. 3 of 1929. 
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decree of the Subordinate Judge of Fyzabad, dated the 30th 
September, 1927, and decreed the plaintiff’s suit in full. 


The questions for determination on the appeal were: (1) 
Whether upon the true construction of a deed of compromise, dated 
the 19th September, 1870 (the relevant terms of which are set out 
in their Lordships’ judgment), one Sughra Bibi had obtained an 
absolute estate in the property in suit; and (2) whether under 
the Shiah Law conditional gifts are valid.. The Chief Court of 
Oudh answered the first question in the negative, and the second 
in the affirmative. 


Against the judgment and decrees of the Chief Court, the 
defendants preferred the present appeal to His Majesty in Council. 


Dunne, K. C. and Wallach for appellants. 
De Gruyther, K. C. and L. M. Jopling for respondent. 


12th April, 1932. Their Lordships’ judgment was deli- 
vered by 


Sik GEORGE LowNnpes.—The facts necessary for the deci- 
sion of this appeal are within a small compass. 


In 1868 one Sughra Bibi brought a suit against her cousin, 
Afzal Husain, claiming a half-share in certain immovable 
properties in Oudh which had been entered in his name at the 
post-mutiny settlement. The litigation ended in a compromise 
upon which a decree was passed in the suit on the 19th 
September, 1870. The compromise was in the following 
terms :— 


“We are Musammat Sughra Bibi, plaintiff, claimant of a share in 
Mahal Shadipur, Nusha, etc., pargana Tanda, and Surhurpur, and Syed Afzal 
Hasan, son of Syed Tegh Ali Qanungo, Lambardar of the aforesaid Mahal, 
defendant. 


Whereas between the parties to the above-mentioned case ın which a 
share ıs claimed an amicable settlement has been arrived at to the effect that 
the plaintiff's marriage by way of ntkah with the defendant may be perform- 
ed in the next month, accordingly in view of a marriage settlement, there no 
longer exists any dispute regarding a share, and insomuch as the defendant’s 
first wife, the daughter of Raja Syed Abbas Ali, deceased, is alive, it has 
been settled that both wives should, in accordance with this agreement, in 
their capacity as wives, from this very time be declared permanent owners 
[malik mustagil] of a moiety each of the entire Mahal Shadipur, and that 
the names of Musammat Fatima Begam, the Grst wife, and Musammat 
Sughra Bibi, plaintiff, be entered in the public records as owners of half and 
half [bi wiwsasfa milkiaian|]. The said females shall not have power to 
transfer this property to a stranger; but the ownership thereof as family 
property shall devolve on the legal heirs of both the abovenamed wives, from 
generation to gencration!; and the management and collections of the entire 
estate of Shadipur shall be in the hands of their husband, Syed Afzal Hasan, 





1. In the original compromise, in the vernacular, these words “genera- 
tion to generation ”, are naslan bad naslan.—K. J. R. i 





Sir George 
Lowndes. 
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in his capacity of a husband; if on the part of the husband there is any act 
of neglect or catrangement towards either of the wives, then, in that case, the 
wife’s only remedy will be to have the management of her share performed 
by the Government through the Court of Wards; but during the lifetime of 
Afzal Hasan neither of the wives shall have the power on her own autho- 
rity to have the management of the share which is owned by her performed 
by any member of her father’s family, and if in contravention of this agree- 
ment the defendant refuses to marry the plaintiff by way of ntkah, then the 
plaintiff shall in accordance with this document remain owner of a moiety, 
and if the plaintiff acts contrary to the stipulation of nikah, she shall cease to 
have any rights whatever. If, God forbid, contrary to custom the divorce 
of either of the wives takes place, then, even in that case, ownership shall 
remain vested in the wives, as before, subject to the conditions mentioned 
above; provided that the divorced wife should regard hersclf as an undivorc- 
ed wife, and like a woman without a husband continue to live in the house, 
and be it understood that the aforesaid conditions shall apply to whatever 
share exists in the villages comprised in Mahal Shadipur, as detained 
below :— (1) Shadipur, (2) Ninawan, Behrai, Daudpur, Nandapur, Qutubpur, 
Belahri, Daryapur; moreover, whatever property,stuch as Chitoi and Nausanda 
and Musha, etc, pargana Tanda and Halimpur and Lodhna and Nathupur, 
pargana Surhurpur, etc., exists at present, or may be acquired in future, 
shall, during the lifetime of Mir Teg Ali and mysclf (the defendant), 
continue to remain in possession of the defendant, and after rhe (the defend- 
ant) this property also shall devolve on the two wives or thcir descendants 
(aulad) in cqual shares. 


Hence this agreement is made in writing in order that ıt may serve as 
evidence thereof and the pending case may be decided ın accordance with its 
terms.” 


Afzal Husain thereafter duly married Sughra Bibi and 
died in 1872 childless, his first wife Fatima Begum having- 
predeceased him in 1871. Sughra Bibi took possession of her 
share in the properties, but had sold or mortgaged it all before 
her death, which occurred on the 26th July, 1914. Her trans- 
ferces remained in undisturbed possession for nearly 12 years 
after her death. ' 


On the 26th March, 1926, the suit out of which this appeal 
has arisen was instituted by the respondent in the Court of the 
Subordinate Judge of Fyzabad for the recovery of two-thirds 
of Sughra Bibi’s share from the appellants, in whose possession 
the properties had come under the alienations above referred to. 


The respondent’s case was that under the compromise 
Sughra Bibi took only a life-estate without power of alienation, 
and that on her death the half share passed to her heirs of whom 
the respondent, in right of her mother Zainab Bibi, the sister of 
Afzal Husain, was one, her share being two-thirds. The other 
heirs, taking the remaining third, were said to be certain 
maternal relatives of Sughra Bibi, who apparently made no 
claim, and were not joined as parties to the suit, but it is not 
suggested that it is defective on this account. The present 
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appeal therefore is concerned only with two-thirds of the pro- 
perty, and the rights of the parties depend in the first instance 
on the validity of the alienations by Sughra Bibi, the title of 
the respondent, if these alienations were invalid, not being 
disputed. 

A preliminary issue which covered this question was raised 
and tried by the Subordinate Judge. It was in the following 
terms :— 

“Was the restriction placed by the compromise deed, dated 19th 


September, 1870, upon Sughra Bibi’s power of alienation valid and legally 
enforceable p” 


The learned Judge after a detailed but not very informing 
examination of the case-law on the subject, held that the res- 
triction imposed by the deed on the lady’s power of alienation 
was invalid and inoperative, and he accordingly answered the 
igsue in the negative. 


The hearing of some 28 other issues in the case came sub- 
sequently before another Subordinate Judge, with the result 
that the suit was dismissed with regard to certain of the 
properties claimed, but decreed with regard to others. 


Both sides appealed to the Chief Court. The case was 
heard by Razaand Pullan, JJ., who delivered their judgment on 
the 4th January, 1929, allowing the appeal of the present res- 
pondent, and dismissing that of the appellants, with the result 
that the suit was decreed in full. The questions other than that 
as to Sughra Bibi’s power of alienation are not now material. 
They were in part disposed of by concurrent findings of fact of 
the two courts, and for the rest involve matters subsidiary to 
the main issue as to the validity of the alitenations. 


The learned Judges of the Chief Court discussed the mean- 
ing of the word malik which has been used throughout the 
compromise agreement, but came to the conclusion that having 
regard to the express provision that the ladies were not to have 
power to transfer the property to a stranger, they had only a 
“limited ownership,” with a gift over to their heirs. They then 
considered whether under the Shiah law, by which the parties 
were governed, such an arrangement would be valid, and came 
to the conclusion that it would. 


Before the Board the case-law has been discussed at great 
length, but without throwing much light upon the construction 
of the particular document with which this appeal is concerned. 
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It was urged for the appellants that the true effect of the docu- 
ment was to constitute the ladies full owners of the two moie- 
ties of the property, and that the attempt to restrict their power 
of alienation should be regarded as repugnant, special reliance 
being placed upon the judgment of the Board delivered by the 
late Sir Binod Mitter in Raghunath Prasad Singh v. Deputy 
Commissioner, Partabgarhl. For the respondent it was con- 
tended that, having regard to the decisions of this Board, the 
use of the word “malik” did not necessarily imply full owner- 
ship, and that reading the document as a whole the ladies took 
only life-estates with vested remainders in their heirs. 


In support of the appellants’ contention it was pointed out 
that the ladies were to be “malik mustaqil,” i. e., permanent 
proprietors, and were to be entered as such in the public re- 
cords; that their proprietorship was to take effect from tlie exe- 
cution of the document, and that if Afzal Husain refused to 
marry Sughra Bibi, she was to “remain owner of a moiety” 
free from restriction of any kind; that other property, to which 
Sughra Bibi had made no claim, was also dealt with; that it 
was to remain in the possession of Afzal Husain during his life 
and the lifetime of his father Tegh Ali, and then was to 
“devolve on the two wives or their descendants in equal shares” 
—again, as the respondent’s counsel concedes, without restric- 
tion. From this it is said to be clear that the draftsman of the 
document was quite competent to put a life-estate into direct 
words if that had been the intention of the parties under the 
first part of the agreement. It is also suggested that the words 
upon which the respondent relies as constituting a gift over to 
the ladies’ hcirs are only explanatory of the restriction against 
transfer to a stranger, which immediately precedes them, and 
it is pointed out with some force that if only life-estates were 
intended the restriction would not have been confined to the 
case of strangers. 

Their Lordships feel the weight of these contentions, and 
they might have some difficulty in holding that Sughra Bibi 
took nothing more than a life-estate. But assuming in the 
appellants’ favour that she took an estate of inheritance, it was 
nevertheless one saddled, under the express words of the docu- 
ment, with a restriction against alienation to “a stranger’. 


1 





I, (1929) L.R. 56 I.A. 372: LL.R 4 Luck. 483: §8 M.L.J.1 (P.C). 


LXIII] THE MADRAS LAW JOURNAL REPORTS. 185 


Their Lordships have no doubt that “stranger” means any one 
who is not a member of the family, and the appellants are 
admittedly strangers in this sense. Unless, therefore, this res- 
triction can for some reason be disregarded, they have no title 
to the properties which can prevail against the respondent. 


On the assumption that Sughra Bibi took under the terms 
of the document in question an absolute estate subject only to 
this restriction, their Lordships think. that the restriction was 
not absolute but partial; it forbids only alienation to strangers, 
leaving her free to make any transfer she pleases within the 
ambit of the family. The question therefore is whether such a 
partial restriction on alienation is so inconsistent with an other- 
wise absolute estate that it must be regarded as repugnant and 
merely void. On this question their Lordships think that 
Raghunath Prasad Singh's casel is of no assistance to the 
appellants, for there the restriction against alienation was 
absolute and was attached to a gift by will. It is, in their Lord- 
ships’ opinion, important in the present case to bear in mind 
that the document under which the appellants claim was not a 
deed of gift, or a conveyance, by one of the parties to the other, 
but was in the nature of a contract between them as to the 
terms upon which the ladies were to take. The title to that 
which Sughra Bibi took was in dispute between her and Afzal 
Husain. In compromise of their conflicting claims what was 
evidently a family arrangement was come to, by which it was 
agreed that she should take what she claimed upon certain con- 
ditions. One of these conditions was that she would not 
alienate the property outside the family. Their Lordships are 
asked by the appellants to say that this condition was not bind- 
ing upon her, and that what she took she was free to transfer 
to them. 

The law by which this question must be judged is, their 
Lordships think, prescribed by S. 3 of the Oudh Laws Act, 
1876, and failing the earlier clauses of the section which seem 
to have no application, “the Courts shall act according to 
justice, equity and good conscience,” which has been adopted as 
the ultimate test for all the provincial Courts in India. 


Is it then contrary to justice, equity and good conscience 
to hold an agreement of this nature to be binding? Judging 





1, (1929) L. R. 56 L A. 372: I. L. R. 4 Luck, 483: 58 ALL. J. 1 (P. C.). 
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the matter upon abstract grounds, their Lordships would have 
thought that where a person had been allowed to take property 
upon the express agreement that it shall not be alienated out- 
side the family, those who seek to make title through a direct 
breach of this agreement, could hardly support their claim by 
an appeal to these high sounding principles, and it must be re- 
membered in this connection that family arrangements are 
specially favoured*in courts of equity. 


But, apart from this, it seems clear that after the passing 
of the Transfer of Property Act in 1882, a partial restriction 
upon the power of disposition would not, in the case of a 
transfer suter vivos, be regarded as repugnant: see S. 10 of the 
Act. In view of the terms of this section, and in the absence 
of any authority suggesting that before the Act a different prin- 
ciple was applied by the Courts in India, their Lordships think 
that it‘would be impossible for them to assert that such an 
agreement as they are now considering was contrary to justice, 
equity and good conscience. 

It was said by Lord Hobhouse in Waghela Rajsanji v. 
Shekh Masludin,® that the expression “equity and good con- 
science” was generally interpreted as meaning English law, if 
found applicable to Indian society and circumstances. If this is 
to be the test there is authority that in England a partial res- 
triction would not be regarded as repugnant even in the case 
of a testamentary gift. So in In re Macleay3 Sir George 
Jessel, M.R., upheld a condition attached to a devise in fee that 
the devisee should “never sell out of the family,” pointing out 
that this had been the law from the time of Coke; and in Gill v. 
Pearsons, Lord Ellenborough in the King’s Bench affirmed the 
validity of a similar restriction. 


Their Lordships see no reason therefore to hold that the 
provision in the compromise agreement that Sughra Bibi 
should not have power to transfer the properties in.suit to a 
stranger was otherwise than binding upon her. 


Their Lordships have heard much discussion of the question 
whether the Shiah law permits of the’ creation of a vested re- 
mainder in such an indeterminate body as the heirs of a living 
person, but, in the view they take of the appellants’ case, it is 








<- 2. (1887) L. R 147. A, 89 at 9%.: I. L. R. 11 B. 551 (P. C). 
3. (1875) L. R. 20 Eq. 186. 4. (1805) 6 East 173: 102 E..R. 1253. 
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unnecessary for them to come to any conclusion upon this- some- 
what abstruse problem, or to consider the authorities that have 
been cited. 

Jn their Lordships’ opinion Sughra Bibi had no power to 
transfer any part of the properties to the appellants, and upon 
her death the respondent became entitled to the two-thirds share 
in the properties which she claims. They think that this appeal 
fails, and that the decree of the Chief Court, dated the 4h 
January, 1929, should be affirmed with costs, and they will 
humbly advise His Majesty accordingly. 


Solicitor for appellants : H. S. L. Polak. 
Solicitors for respondent : Watkins and Hunter. 


K.J.R. — Appeal dismissed. 
PRIVY COUNCIL. 


[On appeal from the Chief Court of Oudh at Lucknow. ] 
PRESENT :—LorpD THANKERTON, SR JOHN WALLIS AND 
SIR GEORGE LOWNDES 
Lasa Din 


v. 
Musammat Gulab Kunwar and others . Respondents. 


Indian Limitation Act (IX of 1908), Art 132—Morigage for fixed 
term, with optton to mortgagee to realise entire sum on default by mori- 
gagor in payment of interest axnually— Terminus a quo— “When the money 
sued for becomes due”. 


A mortgage bond, under which the principal amount was to be repaid in 
six years, provided for payment of interest annually and that, in case of de- 
fault, the mortgagee would be entitled “within and after the expiry of the 
stipulated period of six years” to realize the entire mortgage money in a lump 
sum. 

No interest was ever paid under the mortgage, and the mortgagee 
brought a suit to enforce his security within 12 years from the expiry of 
the stipulated period (six years), but more than 12 years from the first 
defanlt in the payment of interest. 


Held, that the proviso in question was inserted in the mortgage deed 
exclusively for the benefit of the morigagee and gave him an option either to 
enforce his security at once on default by the mortgagor in the payment of 
the interest or to wait for the full term of the mortgage, and it was not com- 
petent to the mortgagor to take advantage of his own default aud claim a 
Tight to redeem before the expiry of the stipulated term. 

Held, accordingly, that the principal money did not become “due” (with- 
in the meaning of Art. 132 of the Indian Limitation Act) immediately upon 
default, but when both the mortgagor’s right to redeem and the mortgagee’s 


Tight to enforce his security accrued, and that therefore the suit was well in 
time under Art. 132. 


Gaya Din v. Jhumman Lal, (1915) I.L.R. 37 AIL 400 (F. B.) and Shib 
Dayal v. Menarban, (1922) L L. R. 45 AIL 27 (F. B.), overruled. 


Pancham v. Ansar Husain, (1926) L.R 53 I. A. 187 :1.L R 48 A. 
457 (P. C.), relied on 


*P.C. Appeal No. 63 of 1931. 
Oudh Appeal No. 18 of 1929. 


A ppellant* 


Zlst June, 1932. 





P.C 


Lasa Din 
g: 
Mt. Gulab 
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Reeves v. Butcher, (1891) 2 Q. B. 509, distinguished. 

Judgment of the Chief Court of Oudh (reported in A. I. R 1929 Oudh 
536: 6 O. W. N. 925) reversed. 

Appeal No. 63 of 1931, by special leave, from a decree of 
the Chief Court of Oudh, dated the 23rd September, 1929, affirm- 
ing the decrees of the District Judge and the Subordinate Judge 
of Lucknow. 

The suit giving rise to the appeal was brought by the plaintiff- 
appellant to enforce payment of a mortgage, and the sole question 
for issue before the Board was, whether or not the plaintiff’s claim 
was barred under the Indian Limitation Act, Art. 132. 

The terms of the mortgage deed were as follows :— 

“I am Bikram Singh, son of——. Having borrowed the sum 
of Rs. 900, bearing interest at 12 annas per cent. per month, from 
Lasa Din, I have appropriated the same to my use, and having 
mortgaged and hypothecated, for the satisfaction of the said cre- 
ditor, one anna out of 8 anmas zemindari share in Mauza , owned 
and possessed by me and my ancestors, I do hereby covenant and 
reduce to writing that I shall continue to pay interest on the afore- 
said sum every year regularly; that if interest for any year be not 
paid by me, the same unpaid amount of interest shall be deemed 
as tantamount to principal ard interest at the above rate, shall 
continue to run thereon as well, and-I shall have no objection what- 
ever against the payment thereof; that having paid the entire prin- 
cipal in a lump sum in six years, l1 shall get the mortgaged share 
redeemed.” 


Then followed the proviso beginning “in case of default”, 
which is set out in full in the Board’s judgment. 


The material dates are given in their Lordships’ judgment and 
in that of the Chief Court reported in A.I.R. 1929 Oudh 536. 
The Chief Court held, following Gaya Din v. Jhummon Lal and 
Shib Dayal v. Meharban* and distinguishing Pancham v. Ansar 
Husam’ that limitation ran forthwith from the first default in the 
payment of interest, and that the suit having been brought more 
than 12 years from such default, was time-barred under Art. 132 
of the Limitation Act. 

Against the decree of the Chief Court, the plaintiff appealed, 
by special leave, to His Majesty in Council. 


J. M. Parikh for appellant—-The money sued for did not 
become “due”, within the meaning of Art. 132 of the Limita- 





_tion Act, on the occurrence of the first default. The plaintiff 


had an option of not calling in the entire principal money until the 
= 1, (1915) I.L.R. 37 A. 400 (F.B.). 


2. (1922) I.L.R. 45 A. 27 (F.B.). 
3. (1926) L.R. 5 I.A. 187: I.L.R. 48 A 457 (P.C). 
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expiry of the stipulated term of six years: Narna v. Ammani 
Amnat and Muthiah Chettiar v. Venkatasubbarayulw’ and the 
dissenting judgment of Banerji, J., in Gaya Din v. Jhumman 
Lad? Decisions under Art. 75, which is differently worded, are 
inapplicable. Hemp v. Garland® and Reeves v. Butcher’ were 
decided under the English statute of James and may well be 
sustained under Art. 75 of the Indian Act, but they are mis- 
leading when applied to a case arising under Art. 132. 


[Lord THANKERTON.—The question: is this: When the 
mortgagee has the option, does the money become due before 
he exercises his option? | 


[Str Joan Watuis.—If the mortgagee had made a demand 
on the first default, he would have exercised his option, and 
the money would have become due. ] 


It is submitted that in view of the Board’s decisions in 
Juneswar Dass v. Mahabeer Singh? and Pancham v. Ansar 
Husain® the Full Bench decisions of the Allahabad Court in 
Gaya Din v. Jhumman La? and Shib Dayal v. Meherban? should 
no longer be adhered to. “Due” in the third column of 
Art. 132 cannot be interpreted as “payable”: Shunmuga v. 
Ramalingam.” 

Reference was made also to the folowing authorities in 
addition to those referred to in the judgment of the Board :— 
Musammat Ram Kuer v. Musammat Patraj Kuer, Pherat 
v. Pudai Ram,” Gaura v. Ram Charan, Ramsekhar Prasad 
Singh v Mathura Lal," Sarat Lakshi Dassya v. Narendra Singha 
Neogi Choudhurs* and Maung Sin v. Ma Tok.* 


The respondents were not represented at the hearing. , 
2lst June, 1932. Their Lordships’ judgment was delivered 
by 


Str Grorce Lownpes.—The only question in this appeal 
is as to the date upon which the principal money became due 





1. (1915) I-L.R. 37 A. 400 (F.B.). 
2. (1922) I.L.R. 45 A. 27 (F.B.). 
3. (1926) L.R. 53 I.A. 187: I.L.R. 48 A. 457 (P.C). 
4 (1916) I.L.R. 39 M. 981: 31 M.L.J. 865. 
5 (1925) 49 M.L.J. 304. 6. (1843) 4 Q.B. 519. 
7, (1891) 2 Q.B. 509. 
8 (1876) L.R. 3 I.A. 1: I.L.R. 1 Cal. 163 (P.C). 
9. A.I.R. 1928 Mad 952, 10. (1928) I.L.R. 3 Luck 439 (FB). 
11. (1924) 27 Oudh Cas 318 12. (1927) 4 Oudh W.N. 207. 
13. (1925) I.L.R. 4 Pat 820, 14. (1928) 33 C.W.N. 250, 
15. (1927) L.R. 54 I.A. 272. I.L.R. 5 Rang. 422: 53 M.L.J. 22 (P.C). 
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under a mortgage of certain immovable property in the Lucknow 
District. Upon this hangs an important question of limitation, 
and the issue of the appeal. 


The mortgage is dated the 26th July, 1912, and purports to 
be for six years from that date. Apart, therefore, from the pro- 
visions of a particular clause in the deed, to be presently referred 
lo, the mortgage money would have become due on the 26th July, 
1918, and under Art. 132 of the first schedule to the Limitation 
Act, 1908, the mortgagee would have a further 12 years in which 
to bring his suit. The Article runs as follows :— 


Time from which period 





Description of suit. Period of limitation. begins to ran. 
132.—To enforce payment | Twelve years -. | When the money sued for 
of money charged upon becomes dus, 


{mmovable property. 


The appellant is the mortgagee. He brought a suit praying 
for a mortgage decree in the usual form on the 28th February, 
1928, i e., within 12 years from the 26th July, 1918. He joined 
as defendants the widow of the mortgagor, who was then dead, 
and certain puisne encumbrancers, who alone defended the suit. 
They are respondents to this appeal, but have not been represented 
before the Board. 


The main defence was limitation. The Subordinate Judge 
of Lucknow, in whose Court the suit was instituted, held that 
it was out of time, and this decision was affirmed on appeal, 
first by the District Judge and then by the Chief Court of Oudh. 
The appellant comes before the Board upon special leave. Other 
issues raised at the hearing of the suit in the Court of the Sub- 
ordinate Judge have not been tried. 


By the mortgage deed the mortgagor covenanted to pay 
interest yearly at 12 per cent., and that if the interest for any 
year was not paid, it should be added to the principal and carry 
interest at the same rate. Then followed the clause upon which 
the defence was founded :— 


“In case of default, the said creditor shall, at all times, within and 
after the expiry of the stipulated period of six years aforesaid, have the 
power to realise the entire mortgage money and the remaining interest 
and compound interest due to him, ın a lump sum, through Court, by 
attachment and sake of the said mortgaged share, as well as from my 
person and all other kind of my property, both movable and immovable, 
together with costs of Court, and I, my heirs, relations and representatives 
shall have no occasion for objection and refusal; that the aforesaid rate of 
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interest, fixed by me, shall stand wıthin and after the stipulated period 
and atter the decree till payment of the entire demand hereunder and that 
I shall at no time demand reduction ın interest.” 

The mortgagor defaulted in the payment of interest for the 
first year, and it was contended for the defendants that imme- 
diately upon this default the principal moneys became due within 
the meaning of the article of the Limitation Act set out above, 
and consequently that the statutory period of 12 years had 
expired before the institution of the suit. The question their 
Lordships have to determine is whether this view, upon which 
the judgments under appeal are all based, is correct. 


Clauses of this nature in mortgage deeds have been before 
the Indian Courts in many cases, and there has beén a consider- 
able divergence of judicial opinion as to their effect upon limita- 
tion. The Chief Court of Oudh, following a majority decision 
of the Allahabad Full Bench in 1915, had more than once held 
that in such cases time ran against the mortgagee from the date 
of the first default, and the judgments in the present case add 
little to the elucidation of this problem. The Subordinate Judge 
thought it clear that the clause gave the mortgagee an option 
either to sue at once or to wait till the expiry of the mortgage 
term, but he held himself concluded by authority on the question 
of limitation. The District Judge thought there was no option, 
and that the mortgagee “was bound to sue” immediately upon 
default. In the Chief Court, Srivastava, J., noted the conflict 
of authority, and certain observations of this Board in a recent 
case, which seemed to throw doubt upon the soundness of the 
Allahabad decision, but thought it his duty to adhere to the 
decisions of his own Court so long as they were not definitely 
overruled. Wazir Hasan, J., agreed, but expressed himself 
rather more confidently on the principle involved. In his 
opinion, the right of the mortgagee to enforce payment on default 
made the principal money immediately payable within the mean- 
ing of S. 60 of the Transfer of Property Act, 1882, and there- 
fore entitled the mortgagor to redeem regardless of the six 
years’ term. 

The principal authority in favour of the view taken by the 
Chief Court is the Full Bench case already referred to, Gaya 
Din v. Jhumman Lal: in which the opinions of Richards, C.J. 
and Tudhall, J., prevailed over that of Banerji, J. The gist of the 
majority judgments was that the money became “due” as soon 
as it could be legally demanded, i.e., upon the first default. The 


1. (1915) I.L.R. 37 A. 400 (FB). 
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Chief Justice fortified himself by extracts from the judgments 
of the Court of Appeal in this country in Reeves v. Butcher," 
which he seems to have regarded as decisive. Banerji, J., took 
the opposite view. He thought the clause in question was clearly 
inserted for the benefit of the creditor, and that it was at his 
option to treat the money as being immediately due or not. He 
referred to previous Allahabad decisions which seem to support 
his argument, and in particular to a dictum of this Board in a case 
decided under the Limitation Act (XIV of 1859), which will be 
noted presently. 

Gaya Din’s caset seems to have been doubted in subsequent 
cases in the Allahabad Court, but was affirmed by another Full 
Bench in 1922, Skib Dayal v. Meharban.’ 

The authority of these cases is, however, in their Lordships’ 
opinion, weakened by a more recent decision of the same High 
Court, Ashiq Husain v. Chatar Bhuj, in which Sir Grimwood 
Mears, C.J. and Sen, J., refused to extend the principle beyond 
the limits of the decided cases. Their Lordships think that 1f, 
under a clause of this nature, the principal money “becomes due” 
within the meaning of Art. 132 immediately upon default by the 
mortgagor in payment of interest or of an instalment, it must 
equally become due upon the breach of any other condition to 
which a similar provision is attached. 

Turning now to the other High Courts, their Lordships find 
a Calcutta decision of 1896, which adopts the same line of reason- 
ing as Allahabad: Sitab Chand Nahar v. Hyder Malla." It 
has been suggested that the same Court ten years later in Rup 
Narain v. Gopi Nath followed a different principle, which 
would favour the appellant, but this decision was given with 
reference to another article of the Limitation Act, and is, their 
Lordships think, of no assistance in the present case. Sstab 
Chand’s case! was no doubt decided under Act XV of 1877, but 
the wording of the article in that Act was the same as in the 
Act of 1908. 

No authority has been cited from Bombay,* but the High 

1. (1915) I.L.R. 37 A. 400 (F.B.). 
2. (1922) I.L.R. 45 A. 27 (FB.). 
4. (1916) I.L.R. 39 Mad. 981: 31 M.L.J. 865. 

7 (1891) 2 Q.B. 509. 16. (1928) I.L.R. 50 A. 328, 

17. (1896) I.L.R. 24 C ZI. 18. (1906) 11 C.W.N. 903. 

*There appears to have been a case in Bombay, not in the authorised 
reports, in which the High Court followed Gaya Diw’s case but the judgment 
adds nothing to the reasoning: See Shrutivas Laxman Naik v. Chanbasapa- 
gowda, A.I.R. 1923 Bom. 201 (2). (Reported also in 25 Bom. L.R. 203 
and 72 I.C. 200—KJR.). 
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judgment of Banerji, J., in the first of the Allahabad Full Bench 
cases, and the High Court of Patna (Ganga Bishun v. Lala 
Raghunath) have taken the opposite view. 

Similar questions have been discussed on two occasions 
before this Board, but in neither case was it necessary to de- 
cide the point, though fairly definite indications were given in 
each of the view the Board was inclined to take. 

In Juneswar Dass v. Mahabeer Singh,’ a case falling under 
Act XIV of 1859, a similar argument was put forward for the 
appellant to that which has prevailed in the Oudh Courts and 
Allahabad, though it was based upon the application of a six 
years’ period of limitation. The decision was against the 
appellant on the ground that the period was twelve years and 
not six. But Sir Montague Smith, who delivered the judg- 
ment of the Board, after expressing himself to this effect, conti- 
nued : 

"Their Lordships must not be supposed, in coming to this decision, to 
give any countenance to the argument of Mr. Arathoon* [for ihe appellant] 
that this suit would have been barred if the limitation of six years under 
cl. 16 had been applicable to ıt They think upon the construction of this 
bond that there would be good reason for holding that the cause of action 
arose within six years before the commencement of the suit.” 

It is, their Lordships think, worth noticing that this case 
was not referred to in Stiab Chand Nahar v. Hyder Mala." 
The dictum cited was, however, much relied upon by Banerji, J., 
in his dissenting judgment in Gaya Din v. Jhuminan Lal 

The question came up for consideration again before the 
Board, half a century later: Pancham v. Ansar Husain." 
In this case the Allahabad High Court had, following the 
decision in Gaya Din’s case,’ dismissed a mortgagee’s suit as 
out of time, it not having been brought within twelve years of 
the mortgagor’s default in payment of an instalment, which 
gave the morigagees the right (as in the present case), without 
wailing for the expiry of the stipulated period, to enforce their 
security. 

The judgment of the Board was delivered by Lord Blanes- 
burgh, and the material portion of it runs as follows: 


“Applying certain previous decisions of that Court, and in particular 
a Full Bench decision in Gaya Dim v Shuman Lal, the High Court held 





1. (1915) I1.L.R. 37 A. 400 (E.B) 
3. (1926) L.R. 53 1.A. 187° I.L.R. 48 A. 457 (P.C). 
8 (1876) L.R. 3 I.A. 1. ILL.R. 1 C 163 (P.C). 
- 17. (18%) I.L.R. 24 C. 281 19. (1930) I.L.R. 10 Pat. 173. 
“Nort —A fuller report of the arguments appears in the Calcutta 
Report, I.L.R. 1 Cal. 163. 
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that under a clause in the above form a single default on the part of the 
mortgagors, without any act of election, cancellation or other form of 
response or acceptance on the pait of the mortgagees, and cven, it would 
appear, against their desire, operates, eo wastanti, to make the money 
secured by the mortgage ‘become due,’ so that all right of action in respect 
of the security is finally barred twelve years later, that ıs, in the present 
case, on February 21, 1906 All this the High Court held, notwithstanding 
that the mortgage is for a term certain, a provision which may be as 
much for the beneft of the mortgagees as of the mortgagors, and notwith- 
standing that the proviso ıs exclusively for the benefit of the mortgagees. 
The decision also apparently proceeds upon the view that the words of 
the Englısh Limitation Act and the English decisions thereon apply with- 
out question to the words of Art. 132 of the schedule to the Indian Act— 
a conclusion which, as it seems to their Lordships, may involve, and, on 
the critical point when applied to such a proviso as the present, a large 
assumption. 

“Their Lordships are fully alive to the seriousness of the view s0 
taken by the High Court, emphasised and perhaps extended as it has been 
by a later Full Bench decision to the same effect: see Shb Dayal v. Mehar- 
ban? Moreover, upon the correctness of it there has been in different High 
Courts of India a sharp conflict of judicial opinion. It 19 accordingly 
manifestly desirable that, so soon as may be, this Board should finally 
pronounce not only upon the question whether the principle of the two 
Allahabad decistons above referred to ıs correct, but also upon the further 
question whether, even if it 18, these decisions have any application to a 
proviso framed as is that now in suit. Their Lordships would be reluctant, 
however, to pronounce on either question in the absence of full argument, 
and it is accordingly a satisfaction to them to find that the present case, 
in which they have had no assistance from the respondents can, as they 
think, regardless of the general question, be decided on its own special 
circumstances, which, apparently, the High Court was not concerned to 
note,” 


The judgment then proceeds to deal with the “special cir- 
cumstances” upon which the actual decision turned; they have 
no relevance to the present case. 

It is no doubt true that the question now before the Board 
was advisedly left open for future discussion, but the considera- 
tions referred to by Lord Blanesburgh are of great weight, and 
it is difficult to find an answer to them. They clearly affected 
the decision in the latest Allahabad case, but though the judg- 
ment in Pascliam’s case? was cited in the Chief Court of Oudh, 
the learned Judges of that Court would make no further 
attempt at the solution of the problem. 

Under these circumstances, it is a matter of great regret 
to their Lordships that they should now have to pronounce upon 
these important and difficult questions without the assistance of 
Counsel for the respondents. But the case has been placed 
before them very fully and with conspicuous fairness by Mr. 
Parikh, who appeared for the appellant, and they have given 





2. (1922) I.L.R. 45 A. 27 (FB). 
3, (1926) L.R. 53 I.A. 187: ILL.R. 48 A. 457 (P.C). 
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their most anxious consideration to all the judgments which 
have been referred to. 

Their Lordships think that no valid distinction can be drawn 
between the material provisions of the deed in the present case 
and those upon which the judgments in the Allahabad cases 
were founded, and ihat the question to. be decided is one 
of principle. 

There can be no doubt that, as pointed out by Lord Blanes- 
burgh, a proviso of this nature is inserted in a morigage deed 
“exclusively for the benefit of ihe mortgagees,” and that it 
purports io give them an option either to enforce their security 
at once, or, if the security ts ample, to stand by their investment 
for the full term of the mortgage. If on the default of the mort- 
gagor—in other words, by the breach of his contract—the mort- 
gage money becomes immediately ‘‘due,” it is clear that the 
intention of ‘the parties is defeated, and that what was agreed 
to by them as an option in the mortgagees is, in effect, converted 
into an option in the mortgagor. For if the latter, after the 
deed has been duly executed and registered, finds that he can 
make a better bargain elsewhere, he has only to break his 
contract by refusing to pay the interest, and “co instanti,” as 
Lord Blanesburgh says, he is entitled to redeem. If the principal 
money is “due”, and the stipulated term has gone out of the 
contract, it follows, in their Lordships’ opinion, that the mort- 
gagor can claim to repay it, as was recognised by Wazir Hasan, 
J., in his judgment in the Chief Court. Their Lordships think 
that this is an impossible result. They are not prepared to hold 
that the morigagor could in this way take advantage of his own 
default: they do not think that upon such default he would have 
the right to redeem, and in their opinion the mortgage money 
does not “become due” within the meaning of Art. 132 of the 
Limitation Act until both the mortgagor’s right to redeem and 
the mortgagee’s right to enforce his security have accrued. This 
would, of course, also be the position if the mortgagee exercised 
the option reserved to him. 


Their Lordships are not greatly oppressed by the authority 
of Reeves v. Butcher.” It is, they think, always dangerous to 
apply English decisions to the construction of an Indian Act. 
The clause there under consideration differed widely from that 
now before their Lordships, and indeed from the clauses with 
which the Allahabad Court had to deal; the question for decision 
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would have fallen in India, not under Art. 132, but under Art. 75, 
which is in very special terms; and S. 3 of the statute of James, 
with which the Court was concerned, made the time to run, 
not from the date when the money became due, but from the 
date when the cause of action arose. If in the Indian cases 
the question were “When did the mortgagee’s cause of action 
arise?” —t.c., when did he first become entitled to sue for the 
relief claimed by his suit—their Lordships think that there 
might be much to be said in support of the Allahabad decisions. 
Judged by the Indian criterion, “when the money sued for 
became due,” upon the best consideration their Lordships have 
been able to give to this difficult question, they think that the 
decision of the Chief Court of Oudh was wrong, and that they 
should have held that the appellant’s suit was within tme. 


For these reasons their Lordships will humbly advise His 
Majesty that this appeal should be allowed; that the decrees of 
all the Oudh Courts should be set aside; and that the suit 
should be remitted to the Court of the Subordinate Judge for 
trial of the other issues which have not been decided. The 
respondents 2—6 must pay the costs of the appellant in both 
the District Court and the Chief Court, and before this Board. 
All other costs of the suit will be dealt with upon the further 
trial. 

Solicitors for appellant: T. L. Wilson & Co. 

Respondents ex parte. 


K.J.R. Appeal allowed. 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at 
Fort Wiliam in Bengal.] 
PRESENT :—LorD BLANESBURGH, Lorn THANKERTON, 
Lorp SALVESEN, SIR JOHN WALLIS AND Srr DinsHAH MULLA. 


Shiba Prasad Singh .. Appellant* 
v. 
Rani Prayag Kumari Debi and others .. Respondents. 


Hindu Latw—Joint undivided famtly—Ancestral ampartible estate— 
What constitutes separatton—Rule of survivorship applicable to ancestral 
wuepurtible estdtes—Incorporatiom of other property with the smpartible 
estate. 

Both in the case of an ordinary joint undivided Hindu family and in 
the case of an ancestral impartible estate, to constitute separation there 





*P.C. Appeal No. 7 of 1930. 7th April, 1932 
Bengal Appeals Nos. 71, 72 and 79 of 1925, 
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must be a clear and unambiguous declaration by a member of his intention 
to separate himself from the family. The separation must be a complete 
separation in worship, in food and tm estate, and it is not sufficient to 
show a separation mercly in fodd and worship. 

In order to establish that in a Hindu family governed by the Mitakshara 
an ancestral impattible estate has ceased to be joint family property for 
the purpose of succession, if is necessary to prove an intention, express 
or implied, on the part of the junior members of the family to renounce 
{heir right of succession to the impartible estate 

In the case of an ancestral impartible estate, there is from the very 
nature of the property no right of partition, and the holder has the 
power to alienate it miter vivos or by will. But for purposes of succession, 
the estate, though impaitible, must be considered as coparcenary property, 
and the rule of survivorship applicable to ancestral property applies. 

Held, accordingly, that in a joint family governed hy the Mitakshara, 
on the death intestate of the last holder of an ancestral impartible estate 
descendible by the rule of lineal primogeniture, the selection of a sticcessor 
was to be determined by survivorship, and that the senior member of the 


tamily took the estale by survivorship. 

Ii ıs competent to the holder of an ancestral impartible estate to 
incorporate as an accretion to the estate other immovable property belong- 
ing to him. The property so incorporated 1s impressed with all the inci- 
dents which attach ito an ancestral impartible estate, and therefore passes 
with the estate by survivorship. Whether any such property has in fact 
peen incorporated with the impartible estate depends upon the intention of 
the holder The crucial test ıs, did the holder add his other properties 
to the impartble estate with the iention of incorporating them with 
that estate? But neither movable property nor the income of an ancestral 
impartible estate can be incorporated with the estate. 

Case-law reviewed. 

Judgment of the High Court, Calcutta, (42 C.L.J. 280), varied. 

Consolidated Appeals Nos 7 of 1930 against a decree, dated 
the 17th August, 1925, of the High Court, Calcutta, substantially 
varying a decree, dated the 3rd November, 1921, of the Sub- 
ordinate Judge of the 24-Parganas at Alipur. 


The litigation relates to the succession to the estate of Raja 
Durga Prasad Singh, who died childless on the 7th March, 1916, 
leaving his three widows, the plaintiffs-Ranis, him surviving. The 
defendant, Shiba Prasad Singh, is a remote collateral relative of 
the deceased Raja. 


The chief item of the property of the late Raja was an 
impartible estate, called the Jheria Raj, situate in the district of 
Manbhum. The Raja died possessed also of considerable other 
immovable property, and of cash, jewellery, accumulations, and 
other movables of large value. 


The said Raja Durga Prasad Singh executed a will on the 
27th August, 1915, by which he purported to make certain disposi- 
tions in favour of his widows, but the document was not proved 
as a will as required by the Hindu Wills Act, 1870, as read with 
S. 187 of the Indian Succession Act, 1865. 
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Upon the death of the Raja, the defendant Shiba Prasad 
Singh took possession of the impartible estate of Jheria, and all 
the other property of the deceased, claiming that it passed to him 
as joint with the deceased. The plaintiffs-Ranis brought the pre- 
sent suit on the 6th March, 1919, disputing the defendant’s title 
on the ground that he was not joint with the deceased, and that 
the plaintiffs as widows were entitled to the impartible Jheria 
estate, and all the movable and immovable properties of their 
deceased husband, as being his self-acquisitions. 


The High Court, concurring with the learned Trial Judge, 
found that the defendant was joint with the late Raja, and was 
therefore entitled to succeed to the Jheria impartible estate. 


The High Court also decided that certain other items of pro- 
perty were incorporated with the impartible estate and that the 
defendant took them with the rest of the estate by survivorship. 


Against the decree of the High Court, both parties appealed 
to His Majesty in Council. 


The judgment of the High Court will be found reported in 
42 C.L.J. 280 and 93 I.C. 385. 


During the arguments the following authorities were cited at 
the Bar in addition to those referred to in the Board’s judg- 
ment :— 


Rajah Rup Singh v. Ram Baisni Rajah Suraneni Venkata 
Gopala Narasimha Row v. Rajah Suraneni Lakshma Venkama 
Row, Bannoo v. Kashee Ram,? Prit Koer v. Mahadeo Pershad 
Singh, Vikrama Deo Maharajulum Garu v. Vikrama Deo Garu," 
Muttuvaduganadha Tevar v. Periasami Tevar, Nümony Singh 
Deo v. Hingoo Lall Singh Deo,’ The Udayarpalayam Case! Mt. 
Anundee Koonwur v. Khedoo Lal’? Naragunty Lutchmeedavamah 
v. Vengama Naidoo,’ Baboo Beer Pertab Sahee v. Maharajah 
Rajender Pertab Sahee, Doorga Persad Singh v. Doorga Kon- 
wart,* Achamimagaru v. Nayamvaru,’® Rajkumar Babu Bishun 
Prakash Narayan Singh v. Maharani Janki Koer 4 Rao Kishore 
Singh v. Mt. Gahenaba,’ Tara Kumari v. Chaturbhuj Narayan 


1. (1884) L.R. 11 I-A. 149. I.L.R. 7 AIL 1 (P.C). 
2 (1869) 13 Moo. I.A. 113. 
3. (1877) I.L.R. 3 Cal 315 (PC). 
4. (1894) L.R. 21 I.A. 134. I.L.R. 22 Cal. 85 (P.C). 
5. (1919) 37 M.L.J. 188 (PC). 
6 (1896) L.R. 23 I.A. 128: I.L.R. 19 Mad. 451. 6 M.L.J. 149 (PC). 
7. (1879) I.L.R. 5 Cal. 256, 
8 (1905) L.R. 32 I.A. 261: 1.L.R. 28 Mad. 508: 15 M.L.J. 312 (P.C). 
9, (1872) 14 Moo, I.A. 412. 10. (1861) 9 Moo I.A. 66 
11. (1867) 12 Moo. I.A. 1 
12 (1878) L.R. 5 I.A. 149: I.L.R. 4 Cal. 190 (PC). 
13. (1881) I.L.R. 4 Mad. 250. 14. (1920) 24 C.W.N. 857 (P.C). 
15. (1919) 37 M.L.J. 562 (P.C), 
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Singh,° Parbati Kunwar v. Chandarpal Kunwar," Abdul Hussem 
Khan v. Sona Dero? Sahdeo Narain Deo v. Kusum Kumari, 
Lakhshini Devi v. Dhatrasu,® Hurrochundra Mahapatra v. Nitya- 
nand Man Singh," Maharanee Heeranath Kooer v. Baboo Burm 
Narain Singh, Stree Rajah Yanumula Venkayamah v. Stree 
Rajah Yanumula Boochta Vankondora,™ Sivagnana [evar v. 
Periasanii,* Raja Yarlagadda Mallikarjuna Prasada Nayadu v. 
Raja Yarlagadda Durga Prasada Nayadu* and Ram Nundun Singh 
v. Janki Koer.* 

De Gruyther, K.C., Dunne, K.C, J. M. Parikh and 
S. K. Gupta (of the Calcutta Bar) for defendant-appellant, Shiba 
Prasad Singh. 

Upjohn, K.C. and Dube, K.C. for plaintiffs-Ranuis. 

7th April, 1932. Their Lordships’ judgment was delivered 
by 

Sm DinsHAH Mutia.—The questions involved in these 
appeals relate to the right of succession to an estate known as 
the Jheria Raj, situated in the district of Manbhum, and other 
property, movable and immovable, left by Raja Durga Prasad. 


The suit out of which the appeals arise was instituted by 
the widows of Raja Durga Prasad in the Court of the Sub- 
ordinate Judge of the 24-Perganas agaimst Shiba Prasad Singh, 
a distant agnatic relation of the Raja, to recover the estate and 
other property. On November 3, 1921, the Subordinate 
Judge passed a decree whereby he allowed the suit in part and 
dismissed it as to the rest. Both parties appealed to the High 
Court at Calcutta, and the High Court by its decree, dated 
August 17, 1925, allowed the appeals in part From this 
decree of the High Court both parties have appealed to His 
Majesty in Council. 

The parties are governed by the Mitakshara School ot 
Hindu Law. The Raj is ancient and’ ancestral, and it is 
impartible by custom, and succession to it is governed by the 
rule of lineal primogeniture. The last holder of the estate was 
Raja Durga Prasad, who died childless on March 7, 1916, 
leaving three widows and Shiba Prasad Singh, his second 
cousin. 


16, (1915) L.R. 42 1.A. 192. I.L.R. 42 Cal. 1179. 29 M.L.J. 371 (P.C.). 
17. (1909) L.R. 36 I.A. 125: IL.L.R. 31 Al. 457. 19 M-L.J. 605 (PCJ: 
18 (1917) L.R. 45 1.A. 10. LL.R. 45 Cal. 450: 34 M.L.J. 48 (P.C.). 
19 (1922) L.R. 50 I.A. 58: 1.L.R. 2 Pat. 230: 44 ALL J. 476 (P.C). 
20. (1897) L.R. 24 I.A. 118: 1.L.R. 20 Mad 256 (P.C). 
21. (1890) L.R. 17 I-A. 128: I.L.R. 18 Cal. 151 (PCJ; 
22. (1872) 17 W.R. 316 23. (1870) 13 Moo. I.A. 333. 
24. (1878) L.R. 5 I.A. 61: IL.L.R. 1 Mad 312 (P.C.). 
25. (1900) L.R. 27 I.A. 151: 1.L.R. 24 Mad. 147: 10 ALL.J. 24 (P.G). 
26. (1902) L.R. 29 I.A. 178: I.L.R. 29 Cal, &28 (P.C). 


Sir Dinshah 
Mulla. 
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P. C. The pedigree of the family, so far as it is necessary for the 
Shiba determination of the appeals, is as below :— 
Prasad Raja Sangram Singh 
Singh (d 1836) 
v. | 
Rari a a 
rayag Raja Udit Narain Nand Kishoie Brojo Lal Churaman 
Kumari (d. 1850) (d. 1915) (d. 1860) (d. 1851) 
Debi. | | 
rare = | i 
Be a Raja Rash Behari Lal Lal Behari 
oe a (dled ae 1915) 





| | | | 
Raja Jaymangal Raja Durga Prasad Janki Prasad Shiba Prasad Singh 
td. 1899) (d. 1916) (d. 1910) (defendant) 

1. Rani Prayag Kuma 

2. Rani Subhadra Kumari 
(died pending the suit) 
Rani Hem Kuman 

(plaintiffs) 


Raja Sangram Singh died in 1836, leaving four sons. The 
Raj then devolved successively on Raja Udit Narain, Raja 
Rash Behari Lal, Raja Jaymangal, and Raja Durga Prasad. 
Shiba Prasad Singh is the great-grandson of Raja Sangram 
Singh. 

On August 27, 1925, Raja Durga Prasad made a will 
whereby he purported to dispose of some of the properties in 
dispute. The will is governed by the Hindu Wills Act, 1870. 
Several sections of the Indian Succession Act, 1865, are thereby 
made applicable to wills governed by the Act. Amongst them 
is section 187, which provides that “no right as executor or 
legatee can be established in any Court of Justice, unless a Court 
of competent jurisdiction in British India shall have granted 
probate of the will under which the right is claimed, or shall 
have granted letters of administration with the will . 
annexed.” No executor has been appointed under the will of 
Raja Durga Prasad nor have any letters of administration with 
the will annexed been obtained by any person. None of the 
parties, however, io this litigation seeks to establish any right 
as a legatee under the will. On the contrary, both parties 
claimed in the Couris in India, and they claim here, on the 
footing of intestacy. Their Lordships have been assured by 
counsel in the case thal no person other than the parties to 
these appeals is interested in the succession to any of the pro- 
perties in dispute. The will, it may be observed, has heen 
held to be genuine by both the Courts in India. 

After the death of the late Raja, Shiba Prasad Singh 
entered into possession of the estate and other properties, 
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Shortly afterwards disputes arose between him and the widows, 
and on August 5, 1916, three bantannamas were executed, 
one by each widow, whereby for the consideration mentioned in 
those writings they acknowledged Shiba Prasad Singh as the 
rightful successor of the late Raja, and relinquished their claim 
as the heirs of their husband to all properties left by him. 


On March 6, 1919, the present suit was brought by the 
three widows against Shiba Prasad Singh. In their plaint they 
stated that Raja Udit Narain had separated from his brothers, 
that they as the heirs of their husband were entitled to succeed 
to the Raj and all other properties left by him, that the 
bantannamas were obtained by Shiba Prasad Singh by fraud 
and undue influence, that he had wrongfully taken possession of 
the Raj and the properties, and they claimed possession and 
other reliefs. As regards the Raj it was also alleged that if all 
the three widows together were not entitled to it, at least the 
senior widow was. ‘The widows are hereinafter referred to as 
the plaintiffs and Shiba Prasad Singh as the defendant. 


The properties in dispute are described in two schedules 
annexed to the plaint, being Schedule ka and Schedule kha, 
which their Lordships were told correspond to the Schedules ka 
and kha annexed to the decree of the Subordinate Judge. 
Schedule ka consists of seven items. Schedule kka contains a 
number of items and sub-items. It will be convenient to group 
these properties under the following heads apr 

(1) The impartible estate or Raj sa .. Sch ka, 1. 

(2) Immovable properties acquired by Raja Rash 


Beharı Lal, the father, and Raja Jaymangal, 
the brother, of the late sa and come to 


his hands a .- och. ka, 2-7, 
(3) Immovable ela acquired by the late 
Raja .. Sch. kha, 1-8. 
(4) Improvements on the Raj estate .. .. Sch. kha, 9-19. 
(5) Jewellery : .. Sth. kha, 20 (1-23), 


(6) Furnishings and AE E of the alee etc. oe d 20 (24-83), 


(7) Cash and deposits in banks 7 pi Sch, a 21. 

Besides the above, the plaintiffs claimed all other proper- 
ties, both movable and immovable, left by the late Raja, which 
might on inquiry be found to have come to the hands of the 
defendant. 

The defendant by his written statement denied that the 


baniannamas wereobtained by him by, fraud or undue influence. 
R—26 
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He also denied that Raja Udit Narain had separated from his 
brothers, and alleged that he and the late Raja were, at the time 
of the Raja’s death, members of a joint undivided family, and 
he claimed the Raj by survivorship. He based his claim to the 
other properties on a family custom, according to which, it was 
alleged, all accumulations and acquisitions made by the Raja 
for the time being passed to his successor together with the Raj. 
He also claimed those properties on the alternative ground that 
they had been incorporated with the Raj. There was a further 
plea that females were excluded by custom from succession to 
this Raj. 

The Subordinate Judge found that the bantannarias were 
obtained by the defendant by fraud and undue influence, and 
they were set aside. Healso found that the two customs alleged 
by the defendant were not proved. On the issue whether the 
family was joint, he found that no separation had taken place, 
and that the defendant and the late Raja were members of a 
joint family at the time of the Raja’s death. Ali these findings 
were affirmed by the High Court on appeal. 


It is necessary, however, to state here a point of difference 
between the two Courts as regards the issue as to jointness. One 
of the elements considered by both the Courts in determining 
that issue was whether the two branches of the family were - 
joint in worship. The Subordinate Judge found that they 
were. The High Court, differing from him, found that they 
were not, but they held that this in itself was not sufficient to 
constitute a complete separation, and the family, therefore, was 
still joint. 

On his finding that the family was joint, the Subordinate 
Judge awarded to the defendant the impartible estate [Schedule 
ka, 1], on the ground that he was entitled to it by survivorship, 
and the improvements on the estate [Schedule kha, 9-19], on 
the ground that they formed part and parcel of the estate. He 
also awarded to the defendant the self-acquisitions of Raja 
Rash Behari Lal and Raja Jaymangal [Schedule ka, 2-7], on 
the ground that they were incorporated with the impartible 
estate. As to the properties acquired by the late Raja [Sche- 
dule kka, 1-8], he held thatthey bad not been incorporated with 
the impartible estate, and he awarded them to the plaintiffs. 
This part of the decree was affirmed by the High Court, but as 
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to items 3 to 7 of Schedule ka on different grounds. The High 
Court, while agreeing with the Subordinate Judge that item 2 
of Schedule ka was incorporated with the estate, held that items 
3 to 7 were not. They then proceeded to deal with the whole 
group of items 2 to 7, and said: 


“But properties Nos. 2 to 7 of Schedule ka were either the ancestral 
properties or properties which devolved upon Raja Durga Prasad on Raja 
Jaymangal’s death, and we do not think they can be claimed by the plaintiffs 
as the self-acquisitions of Raya Durga Prasad. If Telo and the other pro- 
perties which were acquired by Raja Jaymangal were not incorporated with 
the estate, they would devolve upon his [Raja Jaymangal’s] widow, Rani 
Chalur Kumari, and not upon the plaintiffs. We accordingly agree with the 
Court below so far as properties 2 to 7 of Schedule ka are concerned.” 


As to the movables, the Subordinate Judge held that the 
plaintiffs were entitled to all the jewellery, cash and deposits in 
banks. He also awarded the greater part of sub-items 24 to 83 
of item 20 of Schedule kha to the plaintiffs. He held that the 
defendant was also entitled to retain some furniture and other 
articles. Dealing with this part of the case, he said: 


‘“ Plaintiffs are certainly not entitled to the furniture in the European 
guest house, Dheiya pleasure house, Raja’s Khash Cutcherry, Sadar Cutcherry 
of the Raj estate, and Purulia bungalow. I also do not allow the claim for 
electric light, punkhas and machineries, etc., in the Rajbari, as they would 
follow the estate.” : 


This part of the decree was affirmed by the High Court 
subject to certain variations as to sub-items 24 to 83. 

The Subordinate Judge had not dealt with the plaintiffs’ 
claim to the rents, royalties and other monies which had accrued 
in the lifetime of the late Raja, but had been realised by the 
defendant after his death. The High Court held that these 
belonged to the plaintiffs. 

The High Court also directed an inquiry as to all other 
movable and immovable property that might have been left 
by the late Raja and had come to the defendant’s hands, and 
ordered that it should be delivered to the plaintiffs. 

From this decree of the High Court both parties have 
appealed to His Majesty in Council. The defendant is the 
appellant in the first two appeals (Nos. 71 and 72 of 1925), and 
the plaintiffs are the appellants in the third appeal (No. 79 of 
1925). 

The main contention of the plaintiffs before their Lord- 
ships was that the Courts below had erred in holding that the 
family was joint. They maintained that the findings of the 
two Courts in India on the issue as to jointness were not con- 





P.C. 
Shiba 
Prasad 
Singh 


v. 
Rani Prayag 
Kumari 
Debi. 

Sir Dinshah 
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current, and that the facts as found by them did not establish 
that the family was joint, but, on the contrary, that there was 
a separation; if so, they claimed that they as the heirs of their 
husband were entitled to the Raj and all other properties. 

The defendant relied on what he alleged were the concur- 
rent findings of the Courts below in his favour as to jointness, 
and urged that if he was entitled to the impartible property as 
a member of the joint family, he was also entitled to the other 
properties, both movable and immovable, on the ground either 
that they passed with the Raj by the family custom alleged by 
him or they had been incorporated with the impartible estate. 
Failing thesc, he maintained that he was entitled at the 
least to the furnishings and equipments of the palace and 
other buildings on another ground. This and other subsidiary 
questions raised by him will be referred to later. 

The defendant accepted the concurrent findings against 
him as to the bantannamas and as to the two customs that had 
been pleaded by him. Eliminating these matters, the principal 
questions that remain for their Lordships’ consideration are as 
follows :— 

First, whether the late Raja and the defendant were, at the 
time of the Raja’s death, members of a joint undivided Hindu 
family. 

Second, whether the holder of an impartible estate has the: 
power to incorporate other properties belonging to him with the 
estate. And, if so, 

Third, whether any such properties had in fact been 
incorporated with the estate, and, if so, which? 

First, as to whether the family was joint. The rules as to ~ 
what constitutes separation in the case of arf ordinary joint 
family are well established by the decisions of the Board. 
Generally speaking, “the normal condition of every Hindu 
family is joint. Presumably every such family is joint in food, 
worship and estate. In the absence of proof of division, such 
is the legal presumption’: Tipperah case.1- Separation 
from commensality and joint worship does not necessarily 
effect a division of a joint undivided Hindu family. Such a 
separation may be due to various causes, and the family may 
yet continue joint in estate: Suraj Narain v. Ikbal Narain. To 





1. (1869) 12 Moo. I. As 523 at 540. 
2. (1912) L.R, 40 L A. 40 at 46; I. L. R 35 A. 80: 24 M. L. J. 345 (P.C), 
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constitute separation there must be a clear and unambiguous 
declaration by a member of his intention to separate himself 
from the family: Girja Bat v. Sadashiv ee Kawal 
Nain v. Prabhu Lals. 


Similar rules have been applied by the Board in the case 
of impartible estates. Thus in Chowdhry Chintamun Singh v. 
Mussamui Nowlukho Konwarié Sir J. Colvile, in discussing 
whether a document operated as a separation of a joint family 
in respect of an ancestral impartible estate, said (p. 271): 


“There is nothing in the transaction which evinces any intention on 
the part of the junior members of the family to part with or transfer any 
right or contingent right of property which they might have,” 
and it was held that the family had not separated in respect of 
that estate. A similar test was applied in Jagadamba v. 
Narain Singh,6 where their Lordships said: 

“The cases of Girja Bat v. Sadashiv Dkundiray? and Kawal Nain v. 
Prabhu Lal* are clear decisions that it is competent to a member 
of a joint family to separate himself from the family by a clear and 
unequivocal intimation of his intention to sever; but as in that case the 
person separating forfeits his chance of inheriting the whole of the estate by 
survivorship, it requires strong evidence to establish such separation. The 
latter case illustrates this. It was there found that the separation relied on 
was a complete separation in worship, in food, and.in estate; and, further, 
that there was good reason for the complete separation, and that consequent- 
ly the requisite eyidence was forthcoming. In this case these conditions are 
lacking.” 


The latest case on the subject is Konammal v. Annadana,’ 
a case from Madras. In that case their Lordships, after 
observing that it had been established by the judgment of the 
Board in Batjnath Prashad Singh v. Tej Balt Singh,§ that an 
impartible estate must be considered as the joint property of 
the family for the purposes of succession, and after referring 
to some of the earlier authorities, said as follows :— 


“Those authorities, in their Lordships’ opinion, go far to support the 
inference deduced by Ramesam, J., from an examination of the cases that in 
order to establish that an impartible estate has ceased to be joint family 
property for the purposes of succession, it is necessary to prove an intention 
expressed or implied on behalf of the junior members of the family to give 
up their chance of succession to the impartible estate.” 


In the present case it was admitted for the plaintiffs that 
there was no evidence of any intention on the part of the junior 





3. (1916) L.R. 43 LA. 151: L L. R. 43 C. 1031: 31 M. L. J. 485 (P. C). 
4, (1917) L.R. 44 I.A. 159: I. L. R. 39 A. 496: 33 M. L. J. 42 (P. G). 
5. (1875) L.R. 2 L.A. 263: I. L:R. 1 C. 153 (P. C). 

*6. (1922) L.R. 50 I. A. 1: I. L. R. 2 Pat. 319: 44 M. L. J. 503 (P. C) 
7. (1927) L. R: 55 I. A. 114; I. L. R. 51 M. 189: 54 M. L. J. 504 (P. C) 
8. (1921) L. R. 48 I. A. 195: I. L. R. 43 A. 228: 40 M. L. J. 387 (P. C). 
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members of the family to renounce their right of succession to 
the Raj. The only argument, therefore, open to the plaintiffs 
was that in the case of an impartible estate a separation merely 
in food and worship was sufficient to effect a severance of the 
joint status of the family. But this position could not be main- 
tained in the face of the decision in Batjnath’s case,8 as under- 
stood by the Board in Konammal v. Annadana.7 It was accord- 
ingly argued, relying upon Sartaj Kuari v. Deoraj Kuart,® that 
in the case of an impartible estate there was no co-ownership 
and therefore no jointness in estate; that Batyjnath’s case8 did 
not decide that there was co-ownership even for the purposes 
of succession; that the interest of a junior member, if any, was 
only a spes successtonts, and that there was, therefore, nothing 
in the case of an impartible estate for the junior members to 
renounce. Such being the argument, it is necessary to consider 
what Batjnath’s case8 actually decided. 


The decisions prior in date to Batjnath’s case,8 so far as 
they are material for the present purpose, fall to be divided 
into two classes, namely, (1) those relating to succession to an 
impartible estate, and (2) those relating to other rights in such 
estate. The first class begins with the Shivagunga casel0 in 
1863. The question in that case was one of succession to an 
impartible szemindary, the rival claimants being the represen- 
tatives of a widow and those of the nephews of the last holder. 
The actual decision proceeded on the ground that the semin- 
dary was self-acquired property, but the judgment contains the 
following passages :— 


“The semindary is admitted to be in the nature of a Principality— 
impartible, and capable of enjoyment by only one member of the family at a 
time. But whatever suggestions of a special custom of descent may hereto- 
fore have been made (and there are traces of such in the proceedings), the 
rule of succession to it is now admitted to be that of the general Hindoo law 
prevalent in that part of India, with such qualifications only as flow from the 
impartible character of the subject. Hence, if the Zemindar, at the time of 


` his death, and his nephews were members of an undivided Hindu family, and 


the semsmdary, though impartible, was part of the common family property, 
one of the nephews was entitled to succeed to it on the death of his uncle. 
If, on the other hand, the Zemindar, at the time of his death, was separate 
in estate from his brother's family, the semtndary ought to have passed to 
one of his widows, and, failing his widows, to a daughter, or descendant of a 
daughter, preferably to nephews, following the course of succession which 
the law prescribes for separate estate.” 





7, (1927) L. R. 55 I. A. 114: I. L. R. 51 M 189: 54 M. L. J. 504 (P. C) 
8. (1921) L. R. 48 I. A. 195 : L L. R. 43 A. 228 : 40 M. L. J. 387 (P. C). 
9. (1888) L. R. 15 LA. 51: L L. R. 10 A. 272 (P. GC). 


10, (1863) 9 Moo. L A, 543. 
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The Shivagunga case10 was governed by the Mitakshara law, 
and the principle enunciated above was followed by the Board 
in subsequent Mitakshara cases, where it was held that the 
selection of a successor in the case of an ancestral impartible 
estate descendible by primogeniture was to be determined by 
survivorship. 

The second class of cases begins with Sartaj Kuari v. 
Deoraj Kuari.8 In that case the holder of an ancestral 
impartible estate executed a deed of gift of part of his 
estate in favour of his younger wife. A suit was brought 
by the son by his elder wife for a declaration that the 
estate being ancestral, the Raja had no power to alienate any 
part of it. The High Court of Allahabad held that the Raja 
had no power to alienate, but the Board reversed the High 
Court and upheld the gift. The decision proceeded on the 
ground that the inability of the father under the general law of 
the Mitakshara to aliehate an ancestral estate arises from the 
proprietary right which the sons acquire at birth in such an 
estate, and that this right is so connected with the right to a 
partition that, where that right does not exist, as where the 
estate ig impartible, the proprietary right falls with it. The 
Shivagunga caselo and the other cases following it were distin- 
guished on the ground that the question in all those cases was 
one of succession, and not of alienation, and that all that was 
decided in those cases was “that for the purpose of determining 
who was entitled to succeed, the estate must be considered as 
the joint property of the family.” The decision in Sartaj 
Kuari’s case? was followed in the first Pittapur case,11 where 
the right of the last holder to alienate the estate by will was 
upheld, and in the second Pitiapur case,18 where the right of the 
junior members of the family to maintenance out of the estate 
(except by custom) was negatived. Here ends the second 
class of cases. 

Then came Batjnath’s case in 1921. The contest was as to 
succession to an ancestral impartible estate. The parties were 
governed by the Mitakshara law and the family was joint. If 
the rule of survivorship applicable to ancestral property were 





9, (1888) L. R 15 I. A. 51: I. L. R. 10 A. 272 (P. CG). 


10. (1863) 9 Moo. L 
ł1. (1899) L.R. 26 I. A. 83: LLR 22 M. 383: M.L.J. (Suppt) 1 (P. C). 
M. 778 : 35 M. L, J. 392 (P. C). 
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applied, the respondent would be entitled to succeed; on the 
other hand, if the rules of succession to separate property were 
applied, the appellants would be entitled to succeed. It was 
argued for the appellants before the Board that Sartaj Kuar?s 
case had established that there was no coparcenary in an im- 
partible estate, that that decision was logically extended to the 
question of maintenance in the second Pittapur case, and that it 
should be equally logically extended to succession ; in other 
words, that the estate should descend, not as coparcenary, but 
as separate property. But this argument was not accepted, and 
it was held that thẹ estate being the ancestral property of the 
joint family, the successor wasto be designated by survivorship. 
The earlier decisions were examined at great length by the 
Board, and Sartaj Kuari’s case was distinguished on the ground 
that “the right of the other members that was being considered 
[in that case] was a presently existing right. The chance which 
each member might have of a succession emerging in his favour 
was obviously outside the sphere of inquiry.” Similar obser- 
vations were made as to the second Pttiapur case. It was also 
observed that it would have been possible to decide Sartaj 
Kuarv’s case differently if the theory had been accepted that im- 
partibility, being a creature of custom, though incompatible 
with the right of partition, yet left the general law as to res- 
traint against alienations as it was. ‘Their Lordships consider 
that the judgment in Batjnath’s case reaffirmed the earlier 
decisions of the Board as to succession to an impartible estate. 

The question again arose, though in a different form, in 
Protap Chandra Deo v. Jagadish Chandra Deol8 in 1927. In 


that case the last holder of an ancestral impartible estate died 
leaving a will whereby he bequeathed the Raj to the respondent. 
The case was on all fours with the first Ptttapur case, where 
the right to alienate such an estate by will was recognised. But 
it was argued on behalf of the appellant that the will was in- 
operative, and this was put upon the ground that the judgments 
of the Board in Sartaj Kwuart’s case and the first Ptttapur case 
had proceeded on the view that there was no co-ownership and 
therefore no right of survivorship in an impartible estate, that 
that view was inconsistent with Batjnath’s case, which decided 
that there was a real right of survivorship and no right, there- 
fore, to alienate by will, and that it was open to the Board to 


13. (1927) L. R. 54 T A. 289: I. L, R, 54 C995; 53 M. L. J. 30 (P. C). 
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choose between the two lines of decisién, and that the decision 
in Baijnath’s easc was correct in Hindu Law. But the Board 
held that there was no inconsistency between the two lines of 
decisions, and the will was upheld. 

The keynote of the whole position, in their Lordships’ view, 
is to be found in the following passage in the judgment in the 
Ttpperah case!: “Where a custom is proved to exist, it super- 
sedes the general law, which, however, still regulates all beyond 
the custom”. Impartibility is essentially a creature of custom. 
In the case of ordinary joint family property, the members of 
the family have (1) the right of partition, (2) the right to 
restrain alienations by the head of the family except for neces- 
sity, (3) the right of maintenance, and (4) the right of survi- 
vorship. The first of these rights cannot exist in the case of 
an impartible estate, though ancestral, from the very nature of 
the estate. The second is incompatible with the custom of im- 
partibility as laid down in Sartaj Kwart’s case and the first 
Pitiapur case; and so also the third as held in the second 
Pittapur case. To this extent the general law of the Mitak- 
shara has been superseded by custom, and the impartible estate, 
though ancestral, is clothed with the incidents of self-acquired 
and separate property. But the right of survivorship is not 
inconsistent with the custom of impartibility. This right, there- 
fore, still remains, and this is what was held in Batjnath’s case. 
To this extent the estate still retains its character of joint 
family property, and its devolution is governed by the general 
Mitakshara law applicable to such property. Though the other 
rights which a coparcener acquires by birth in joint family pro- 
perty no longer exist, the birth-right of the senior member to 
take by survivorship still remains. Nor is this right a mere 
spes successtonts similar to. that of a reversioner succeéding on 
the death of a Hindu widow to her husband’s estate. It is a 
right which is capable of being renounced and surrendered. 
Such being their Lordships’ view, it follows that in order to 
establish that a family governed by the Mitakshara in which 
there is an ancestral impartible estate has ceased to be joint, it 
is necessary to prove an intention, express or implied, on the 
part of the junior members of the family to renounce their 
right of succession to the estate. It is not sufficient to show a 
separation merely in food and worship. Admittedly there is no 





| 1, -€1869) 12 Moo. I. Ai 523 at 542. 
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evidence in this case of any such intention. The plaintiffs, 
therefore, have failed to prove separation, and the defendant is 
entitled to succeed to the impartible estate. Being entitled to 
the estate, he is also entitled to the improvements on the estate, 
being the immovable properties specified in items 9 to 19 of 
Schedule kha. These improvements, in fact, form part of the 
impartible estate. 

The second question is whether it is competent to the 
holder of an ancestral impartible estate to incorporate with the 
estate other properties belonging to him. Questions of incor- 
poration have been dealt with in several decisions of the Board, 
but the competency of incorporation was not challenged in any 
of them. The point, however, was raised in a Madras case 
which is referred to later. The question now under considera- 
tion embraces all other properties in dispute, and it is one of 
wide importance. It may be as well to consider first what was 
actually decided in the cases referred to. 

The first of them is Srimat Rant Parbati Kumari Debi 
v. Jagadts Chunder Dhabalia. The contest there was as regards 
succession to an ancestral impartible estate and 4 mouschs that 
had been purchased on behalf of the last holder out of the 
savings of the estate. It was contended that the mousahs had 
been incorporated with the estate and therefore passed with the 
estate. It was in evidence that the rents of the estate were 
collected by the same servant and the collection papers were 
kept with the papers of the estate. In dealing with this part of 
the case, the Board said: 


“Their Lordships do not find in these meagre facts adequate grounds 
for holding that the Raja intended to incorporate the four mousahs with 
the ancestral estate for the purposes of his succession. The four mouschs 
must therefore follow the rule of the Mitokshara as to self-acquired 
property.” 

The next case is Janki Pershad Singh v. Dwarka Pershad 
Singh.18 This was a case under the Oudh Estates Act, 1869. 
The properties alleged to have been incorporated were all im- 
movable properties. In dealing with the question of incor- 
poration, their Lordships said: 

“As has been pointed out by this Board in the case of Svimat: Rani 
Parbals Kumari Debt v. Jagadis Chunder Dhaba the question whether 
properties acquired by an owner become part of the ancestral estate for the 


purposes of his succession depends on his intention to incorporate the 
acquisitions with the original estate.” 





14. (1902) L. R. 29 I.A. 82; I. L. R. 29 C. 433 (P. C.). 
15. (1913) L. R. 401, A. 170: L L., R. 35 A. 391: 25 M L. J. 34 (P. G). 
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It was held upon the facts of the case that the evidence 
was not sufficient to establish such an intention. 


Similar observations were made in Murtasa Husain Khan 
v. Mahomed Yasin Ali Khan16. Here again the properties were 
immovable. 


The last case cited before their Lordships was Rant Jaga- 
damba Kumari v. Wasir Narain Singhi7. In that case the pro- 
perties alleged to have been incorporated consisted partly of 
movables and partly of immovables, and had all been acquired 
by the late Raja out of the income of the Raj. The facts relied 
upon to show that there was an intention to incorporate were 
not very different from those in the first case cited above. The 
High Court of Calcutta held that the whole of the property so 
acquired, except certain Government promissory notes, repre- 
sented an accretion to the estate and descended with it. On 
appeal, the Board held that no part of the property constituted 
an accretion to the estate. Their Lordships observed that the 
income of an ancestral impartible estate was the absolute pro- 
perty of the owner of the estate, and not an accretion to the 
estate, as in the case of an ordinary joint family estate. 
Referring to the judgment of the High Court, the Board said : 


“It is possible that this confusion is due to the consideration of the 
position with regard to an ordinary joint family estate. In such a case the 
income, equally with the corpus, forms part of the family property, and if 
the owner mixes his own moneys with the moneys of the family—as, for 
example, by putting the whole into one account at the bank, or by treating 
them in his accounts as indistinguishable—his own earnings share with the 
property with which they are mingled the character of joint family 
property ; but no such considerations necessarily apply to the income from 
impartible property .... Whether it be possible in any circumstances 
to treat movable property as an accretion to a landed estate of this character 
is a matter not arising for decision... . In both Janki Pershad Singh v. 
Dwarka Pershad Singh” and Murtasa Husain Khan v. Mahomed Yasin Al 
Khan1®, the addition of family property to the original raj is considered. 
Both these cases dealt with property other than movable property. In the 
present case their Lordships can see no evidence in the facts stated of any 
sufficient intention to treat the acquired properties, whether the mansas, 
mortgages or other personal estate, as parl of the original raj.” 


The actual point of the decision in the above case was that 
where the estate 1s impartible, no such presumption as to an 
intention to incorporate can be drawn from the blending of the 
income of self-acquired property with the income of the estate 
as in the case of ordinary joint family estate. The case does 





15. (1913) L. R 40 I. A. 170 : L L. R. 35 A. 391: 25 M. L. J. 34 (P. C). 
16. (1916) L.R. 43 I.A. 269 at 281-282 :I.L.R. 38 A, 552:31 M L.J. 804 (P.C) 
17. (1923) L. R. 50 I.A. 1: I. L. R 2 Pat, 319: 44 M. L. J. 503 (P.C). 
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not decide that if the estate is impartible, there can be no in- 
corporation at all. On the contrary, there is an implication, 
and that too a strong one, that there can be an incorporation 
at least as regards immovable property. 

The power of incorporation now under consideration has 
also been recognised in several cases in India: Lakshmipaths v. 
Kandasamii8; Ramasami v. Sundaralingasam19; Sarabjit 
Partap v. Indarjit Partaps0; Gurusami v. Pandta Chinna Tham- 
biarai. The first of these cases was decided in 1892. 

The arguments advanced on behalf of the plaintiffs may 
now be considered. First, it was said that the estate in this 
case is one of the estates within Bengal Regulations 11 of 1793 
and 10 of 1800, and that there are indications in those Regula- 
tions that no addition could be made to those estates. Their 
Lordships think that neither of these Regulations contains any 
such indication. 

Next, it was argued that there was no principle of law on 
which the power to incorporate could be supported. 


The Mitakshara recognises iwo modes of devolution 
according to the nature of the property. Ancestral or joint 
family property devolves by survivorship;  self-acquired 
property descends to the heirs of the last owner in the order 
prescribed by the law. The Hindu Law, however, enables 
persons governed by that law to alter the course of devolution 
of their property from one channel into another by declaring, 
expressly or impliedly, their intention to do so. Thus, if a 
member of a joint family declares his intention to separate 
from the other members, there is, as already stated, an imme- 
diate separation, and his undivided interest in the joint family 
property will on his death pass not to the surviving members 
of the family, but to his heirs. Similarly, a Hindu possessing 
self-acquired property may incorporate it with the joint family 
property, in which case it will pass on his death not to his 
heirs, but to the surviving members of the family. The 
material text of the Mitakshara on this subject is as follows :— 
“Among unseparated brothers, if the common stock be improv- 
ed or augmented by any one of them, through agriculture, 


= oar 


18. (1892) I. L. R. 16 Mad. 54. 
19. (1894) I. L. R. 17 Mad. 422 at 444, 
20. (1904) LL.R. 27 All. 203. 
21. (1920) I. L. R. 44 Mad. 1:39 M. L. J. 529. 
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commerce or similar means, an equal distribution nevertheless 
takes place: and a double share is not allotted to the acquirer” 
(Mit., ch. i, sec. 4, verse 31). This verse means that if a 
member of a joint family augments joint family property, 
whatever may be the mode of augmentation, the property which 
goes to augment the joint family property becomes part of the 
joint family property, and he is entitled on a partition to an 
equal share with the other members of the family, and not to 
a donble share as in some other cases dealt with in the preced- 
ing verses. This is the verse on which the whole doctrine of 
merger of estates by the blending of income is founded: 
Gooroochurn Doss v. Goluckmoney Dossee. 2 

If a member of a joint family blends the income of his 
self-acquired property with the income of the joint family 
property, it raises a presumption of an intention to incorporate 
the self-acquired property with the joint family property : 
Rajani Kania Pal v. Jaga Mohan Pal.23 But no such presump- 
tion can arise if a member of a joint family who is the holder 
of an ancestral impartible estate mixes the income of his self- 
acquired property with the income of the estate. Blending of 
income, however, is not the only mode of indicating the inten- 
tion to incorporate. A member of a joint family may possess 
self-acquired property which yields no income for the time 
being, as where it is land not yet brought into cultivation. If 
he desires to incorporate such property with the joint family 
property, it may be done by declaring, expressly or impliedly, 
his intention to do so. The crucial test in all such cases is in- 
tention, and the intention may be expressed by the blending of 
income or in some other way. On the same principle a member 
of a joint family, who is the holder of an ancestral impartible 
estate, may declare his intention to incorporate his self-acquired 
property with the impartible estate; by so doing he expresses 
his intention to alter the course of devolution of the self- 
acquired property. This, their Lordships think, he is entitled 
to do, though the ancestral estate is impartible. All that can be 
said against it is that he may alienate the self-acquired property 
the moment after the declaration of his intention to incorporate. 
It is true that he can alienate the property, but that is not be- 
cause the property still retains the character of self-acquired 


ee e a 
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property, but because on incorporation with the impartible 
estate it is impressed with all the incidents of that estate, one 
of which is that he can alienate it at his pleasure. The mere 
fact, however, that he may alienate the property after incor- 
poration does not conclude the matter, for he may not alienate 
it at all. Surely, then, the property will pass not as his senarate 
property, but by survivorship as joint property—devolution by 
survivorship being another incident of an impartible estate. 
The fact is that when self-acquired property is incorporated 
with an ordinary joint family estate, the property so incorpo- 
rated is impressed with all the incidents which attach to an 
ordinary joint family estate; and when self-acquired property 
is incorporated with an ancestral impartible estate, the property 
so incorporated is impressed with all the incidents which attach 
to an ancestral impartible estate. The mere possibility, there- 
fore, of the holder alienating the property after incorporation 
is no reason for denying to him the power which the Hindu 
Law gives him of changing the mode of descent to his property. 
Nor is there anything in that rule of law which is inconsistent 
with the custom of impartibility. Apart, therefore, from the 
question of succession by primogeniture presently to be con- 
sidered, their Lordships are of opinion that the holder of an 
impartible estate is entitled to incorporate other properties 
belonging to him with that estate. 

Lastly, it was argued that the holder of an impartible 
estate cannot so incorporate his self-acquisitions with the estate 
as to make them inheritable by the rule of primogeniture. In 
support of this argument two passages were cited from the 
Tagore case* namely, (1) “A private individual, who attempts 
by gift or will to make property inheritable otherwise than the 
law directs, is assuming to legislate, and the gift must fail, and 
the inheritance takes place as the law directs’; and (2) 
“Upon this point it is unnecessary to repeat what has already 
been said as to the incompetency of an individual member of 
society to make a law whereby a particular estate created by 
him shall descend in a novel line of inheritance, differing from 
that described by the law of the land.” Reliance was also 
placed upon a passage in Rajtndra Bahadur Singh v. Rani 
Raghubans Kunwar,35 which is as follows :— 





24. (1872) L. R. Sup. Vol. 47 at 65. 
25. (1918) L. R. 45 LA. 134 at 143:1.L. R 40 A. 470 (P. C). 
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“The Crown has in British India power to grant or to transfer lands, and P. C. 
by the grant, or on the transfer, to limit in any way it pleases the descent of a 
such lands. Buta subject has no right to impose upon such lands or other Shiba 
property any limitation of descent which is at variance with the ordinary Prasad 
law of descent of property applicable in his case.” Singh 
In that case a taluq had been granted by the Crowntoa Rani are 
Hindu under a sanad, subject to descent by primogeniture, and Kumari 


- it was held that the grantee could not incorporate other lands ae 


with lands comprised in the talug. This decision was followed Sir Dinshah 
in a recent case, in Nawab Mirsa Mohammad v. Nawab Fakr re 
Jahan Begam.4 


On the authority of the above rulings it was argued that 
to allow the holder of an impartible Raj to incorporate his 
self-acquisitions with the Raj would be to allow him to impose 
upon the self-acquisitions a line of descent at variance with the 
ordinary law applicable to his case. Their Lordships do not 
think that the principle of the above decisions applies to the pre- 
sent case. The Raj has not been granted by the Crown, nor has 
any line of descent -been prescribed by any sanad. It is an 
ancient ancestral estate. It is impartible by custom. It descends 
by the rule of primogeniture by a family custom. The family 
is joint. The parties are governed by the Mitakshara school of 
Hindu Law. Under that law ancestral property devolves by 
survivorship to all surviving members of the joint family. In 
the present case the estate devolves not on all, but only on one 
member of the family, and that is by virtue of the family 
custom. 





A Hindu family, no doubt, cannot by agreement between 
its members make a custom for itself of succession to family 
property at variance with the ordinary law. But where a family 
is found to have been governed as to its property by a custom- 
ary rule of succession different from that of the ordinary law, 
that custom 1s itself law. The rule of succession in such a case 
is recognised by the State as part of the law of the family, 
though it is no more than the result of a course of conduct of 
individual subjects of the State constituting the family. “Under 
the Hindu system of law, clear proof of usage,” even if it be a 
family usage, “will outweigh the written text of the law’: 
Collector of Madura v. Moottoo Ramalinga Sathupathys7, 


26. (1931) L. R.59 L A. 1 :62 M. L. J. 320 (P. C). 
27. (1868) 12 Moo. L A. 397 at 436. 
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Had the Raj been an estate granted by the Crown under a 
sanad subject to descent by primogeniture, as was the faluq in 
the Rajendra Bahadur case, the boundaries as defined by the 
sanad could not have been enlarged by any Raja, nor could he 
have added other properties to it so as to make them descend- 
able by the rule of primogeniture. But the Raj here is not 
held under any sanad. ltis impartible by custom, aud il de- 
scends by primogeniture by custom. The boundaries, therefore, 
of such an estate, if they could be circumscribed at all, could 
only be circumscribed by statute or custom. The power to in- 
corporate being a power inherent in every Hindu owner applies 
as well to a customary impartible Raj unless it is excluded by 
statute or custom. There is no question of any statute here. 
Nor is there any evidence of any custom excluding such a power. 
If so, there is no reason why the Raja could not enlarge the Raj 
by adding other properties to it. He is not by so doing creat- 
ing another and a separate estate distinct from the Raj itself. 
He isnot assuming to legislate, nor is he creating another 
Jheria Raj or any other Raj. If other properties are added to 
the Raj estate, they will not form a new estate, but will be an 
accretion to the Raj estate, and will pass, on the death intestate 
of the last holder, as one entity with that estate. To such a 
case the rule in the Tagore case does not apply, nor the rule in 
Rajendra Bahadur’s case. A similar conclusion was reached 
by the High Court of Madras in Gurusamt v. Pandi Chinna 
Thambsar already referred to. 

None of these considerations, however, apply to movable 
property. Such property, their Lordships think, cannot form 
an accretion to an ancestral impartible estate.. The income 
even of such an estate is not an accretion to the estate. As was 
said by the Board in Jagadamba Kumari v. Narain Singht1 “the 
income when received is the absolute property of the owner 
of the impartible estate.” It does not attach to the estate as 
does the income of an ordinary ancestral estate attach to that 
estate. 

The conclusion to which their Lordships have come on this 
part of the case is that while immovable property can be incor- 
porated with an impartible estate, movable property cannot. 

This leads to the consideration of the third question, 
whether there was an incorporation in fact. The movables 
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having been excluded, the enquiry under this head is confined 
to immovable properties only. These are properties that were 
acquired by Raja Rash Behari Lal and Raja Jaymangal, being 
items 2 to 7 of Schedule ka, and those acquired by the late Raja, 
being items 1 to 8 of Schedule kha. 


Considerable evidence, both oral and documentary, was 
produced before the Subordinate Judge on this part of the case. 
The defendant also relied upon the will of the late Raja as evi- 
dence of past incorporation. Both the Courts in India held that 
there was no indication in the will of any past incorporation. 
The Subordinate Judge held upon other evidence in the case 
that items 2 to 7 of Schedule ka were incorporated with the 
estate, and awarded them to the defendant. The High Court 
found that item 2 only was incorporated, but items 3 to 7 were 
not. These they awarded to the defendant upon other grounds 
already stated. Those are legal grounds founded upon facts un- 
connected with incorporation. In the view which their Lord- 
shi, 3 take of this branch of the case, it is unnecessary to cohsi- 
der whether they are good grounds. All that their Lordships 
need say is that they are highly debatable grounds. 


Both Courts concurred in holding that items 1 to 8 of 
Schedule kha were not incorporated with the estate, and they 
awarded them to the plaintiffs. 


It was argued on behalf of the defendant before their Lord- 
ships that the will contained unmistakable indications of a past 
incorporation with the impartible estate of all immovable pro- 
perties which the late Raja possessed at the date of the will, and 
reliance was placed on the second paragraph of the will. That 
paragraph is in these terms :— 


“ The entire Parganas, Jheria and Jainagar, in the district of Manbhum, 
are my ancestral semindaries in respect of which revenue is payable to 
Government, and besides these I have other immovable properties in Man- 
bhum and other districts. Whoever will be my heir on my death, shall get 
the said properties, and it is not necessary to make any direction with regard 
to them. But six annas of the diamonds and other jewelleries, gold and 
silver, etc., mentioned in the schedule hereto, which I have, and those which 
I shall purchase hereafter besides these, and all cash moneys, notes, gold and 
silver, etc, which will be therein my own Tehbil or in the Bank of Bengal or 
any other bank at the time of my death, shall form part of my semindary, 
and whoever will get the semindary at any time shall possess and enjoy the 
same, and my wives (those who will be living at the time of my death) shall 
get the remaining ten annas of the said diamonds, and other jewelleries, the 
notes, cash moneys, silver and gold, etc., in equal shares, and they shall have 
absolute right of ownership thereto, that is to say, they shall be com- 
petent to give away and sell the same at their pleasure and no one shall ever 
be competent to object thereto.’ 


R—28 
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The opening sentence of the above passage relates to the 
Jheria Raj and other immovable properties. As to all these 
the Raja says, ‘‘ Whoever will be my heir on my death shall get 
the said properties, and it is not necessary to make any direction 
with regard to them.” He then goes on to say: ‘ But six 
annas of the diamonds and other jewelleries,” etc. In other 
words, as their Lordships read it, the Raja says that it is 
not necessary to give any testamentary directions as to the 
immovable properties: they will go as a matter of course to the 
next heir to the Raj; but it is necessary to give such directions 
as to diamonds and other jewellery, etc. This, their Lordships 
think, is the only reasonable interpretation that can be put upon 
those words. They indicate that the Raja had, before he made 
this document, treated the immovable properties as part of the 
Raj. The wotd “ but” brings into contrast the immovable pro- 
perties, as to which he says it is not necessary to give any 
directions, with diamonds and other jewellery, as to which he 
proceeds to give testamentary directions. The words “ shall get 
the said properties” in this part of the document are not, in 
their Lordships’ view, words of disposition; they are equivalent 
to “ will get the said properties.” The only inference that can 
be drawn from this part of the document is that the Raja had 
treated the immovable properties which he then possessed as 
part of the Raj and that they were incorporated with the Raj 
estate. Their Lordships may add, to prevent any misconcep- 
tion, that had they considered on the construction of the docu- 
ment that the passage relating to immovable properties contained 
a testamentary disposition of those properties, their Lordships 
could not have given any effect to it, as the document has not 
been proved as a will. 


For the reasons stated above, their Lordships are of 
opinion that the defendant is entitled not only to items 2 to 7 
of Schedule ka, but also to items 1 to 8 of Schedule kka, 
and that the Courts in India were wrotig in rejecting his claim 
as to the latter items. 


The High Court by its decree has directed an enquiry as to 


` whether the late Raja left any other immovable properties 


acquired by him, and ordered that if any such be found, the 
defendant should deliver them to the plaintiffs. In view of the 
opinion already expressed by their Lordships and having regard 
to the terms of the will, this part of the decree must be varied 
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by declaring that such of these properties as might have been 
acquired by the late Raja on or before the date of the will will 
pass to the defendant, but those acquired after that date will 
pass to the plaintiffs, unless it is shown by the defendant that 
they were added by the late Raja to the impartible estate with 
the intention of incorporating them with that estate, in which 
case such of them as were so added will pass to the defendant. 


Their Lordships will now turn to the subsidiary questions 
raised by the defendant in regard to movables and to accounts. 


The defendant recovered after the death of the late Raja 
rents, royalties and other monies that had accrued due to the 
Raja in his lifetime. The decree of the Subordinate Judge is 
silent as to these items. The High Court, on appeal, awarded 
them to the plaintiffs. As to these items, the defendant urged 
before their Lordships that no claim for them was made in the 
plaint, and that even if it was, the Court of the Subordinate 
Judge who tried the case had no jurisdiction to entertain the 
claim. On the question of jurisdiction it was argued that the 
suit was essentially one for the recovery of immovable property 
within the meaning of S. 16 of the Code of Civil Procedure, and 
that no cause of action in respect of the rents, royalties and 
other monies could be joined with a claim for such property 
without the leave of the Court in view of the provisions of 
O. 2, R. 4 of Schedule I to the Code. The material part of that 
rule is as follows :— - 


“No cause of action shall, unless with the leave of the Court, be joined 


with a suit for the recovery of immovable property, except... (c) claims 
in which the relief sought is based on the same cause of action.” 

Their Lordships think that both these contentions must 
fail. The claim is sufficiently covered by the plaint, and it was 
fully considered by the High Court. As to jurisdiction, their 
Lordships are of opinion that the cause of action in respect of 
the rents, royalties and other items was the same as that in 
respect of the immovable properties, namely, wrongful with- 
holding of possession by the defendant, and that the case falls 
under clause (c) of R. 4. 


One other matter on which there is controversy between 
the parties is as to an item of Rs. 48,249-3-9, alleged to have 
been paid by the defendant to the plaintiffs at the time of the 
execution of the bantannamas. The bantannamas were executed 
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on August 5, 1916. Two schedules are attached to edch 
baniannama, Schedule I purporting to be a list of jewellery, 
cash and deposits in banks left by the late Raja, and Schedule II 
showing the shares allotted to each party. All three banian- 
namas, including the schedules, are similar in terms. It appears 
from Schedule H that eight items of jewellery, Rs. 448,400-4.0 
out of the deposits in banks, and Rs. 112,249-3-9 out of the 
cash were allotted to the plaintiffs. From the last item a sum 
of Rs. 64,000 was deducted, which left Rs. 48,249-3-9 to be 
paid to the plaintiffs, and it is this item which is now in dispute. 
As to the Rs. 64,000, it was stated in the bantannamas that this 
money was in a safe which was in the possession of the plain- 
tiffs, and that it had been agreed between the parties that the 
plaintiffs should retain it and that it should be deducted out of 
the plaintiffs’ share in the cash. As to the deposits, it was 
arranged that they should be divided when received from the 
banks. 


The defendant alleged that the jewellery that came to the 
plaintiffs’ share was made over to them in the morning of 
August 9, 1916, and that the sum of Rs. 48,249-3-9 was paid 
to them in the evening of that day. The plaintiffs denied receipt 
of any jewellery or cash. They also denied that the safe 
contained Rs. 64,000 or any other sum. A vast mass of evidence, 
both oral and documentary, was recorded by the Subordinate 
Judge on this branch of the case. The Subordinate Judge pre- 
faces his judgment by characterising all oral evidence in the 
case as “untruthful or biased,” except the evidence of Colonel 
Brown, who, however, did not depose to any of the facts now 
in dispute. The Subordinate Judge then says: “I shall not 
rely upon oral evidence unless it is corroborated by document- 
ary evidence, or unless under the circumstances disclosed | in the 
particular matter under investigation it seems to be natural and 
probable.” He found that no jewellery was given to the plain- 
tiffs nor was there any sum of Rs. 64,000 in the safe, as alleged 
by the defendant. As to the item of Rs. 48,249-3-9, however, 
he found that it was paid to the plaintiffs. On appeal, the High 
Court, while agreeing with the Subordinate Judge as to the 
findings in respect of jewellery and Rs. 64,000, differed from 
him on the finding as to the Rs. 48,249-3-9, and found that the 
amount was not paid. The defendant contends that this finding 
of the High Court is erroneous. 
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It is in evidence that the bantannamas were executed by the 
plaintiffs behind a purdah in a room in the Andar-mehal, and 
that the only person amongst those present who had access to 
the plaintiffs was Pran Krishna, a brother-in-law of the second 
plaintiff. The defendant’s case is that Rs. 48,000 was paid in 
currency notes of Rs. 1,000 each, and that the balance of 
Rs. 249-3-9 was paid partly in small notes and partly in cash, 
that he gave the notes and the cash to Pran Krishna, when the 
bantannamas were executed, for payment to the plaintiffs, and 
that Pran Krishna paid the whole amount to the plaintiffs 
behind the purdah. Pran Krishna was not called as a witness; 
nor is the fact of payment endorsed by the Sub-Registrar, who 
was present at the time, on the bantannamas, probably because 
the money was not paid in his presence, nor was any admission 
of receipt of consideration made in his presence. 


It has been the practice of this Raj for several years past 
to keep a register of currency notes. This register contains 
entries of notes with their numbers received by the Raja 
from banks against cheques drawn by him, and entries also of 
payment out of notes and their numbers. The entries in the 
register relating to the 48 notes alleged to have been handed 
over to the plaintiffs were exhibited at the trial of the 
case. 


It appears that certain properties belonging to one Sinha 
had been sold in execution of a mortgage decree obtained by 
T. Lal and S. Lal against him in the Court at Bhagalpur. The 
mortgagor raised money by selling the properties to Thakur 
Prasad, a son of a sister of the third plaintiff. The sale deed was 
executed on October 26, 1916, and the purchase money, which 
consisted of currency notes, was paid to the pleader of the decree- 
holders. These notes were sent by the decree-holders to the 
Benares Bank at Bhagalpur and they were credited to thcir 
account with the bank. It appears from the register of the 
bank that 26 of these notes bear the same numbers as 26 out of 
the 48 notes in the Raja’s register. The halves of five of these 
notes, which are preserved in the Currency Office, purport to 
bear the signature of the third plaintiff on the back., It was 
admitied by the first plaintiff, who was examined on commis- 
sion, that the third plaintiff sent a lakh of rupees in currency 
notes with a messenger from Jheria for payment of the pur- 
chase money on behalf of Thakur Prasad. Behari Lal De, a 
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Tehstdar in the employ of the Jheria Raj, deposed that the 
signature on each of the five halves was the signature of the 
third plaintiff. The third plaintiff did not give evidence in the 


Case. 


The plaintiffs being Purdanashin ladies, the onus was on 
the defendant to prove the payment, but the identity of 26 notes 
having been established, and the signature on five of them 
having been sworn to as being the signature of the third plain- 
tiff, the burden shifted upon the plaintiffs, and it was then for 
them to show that these notes came into the hands of the third 
plaintiff, not in the way alleged by the defendant, but in some 
other way, and that the signature on the five notes was not her 
signature. But no adequate explanation is forthcoming as to 
the identity of the notes, nor is there any denial of the sig- 
natures by the third plaintiff. It appears to their Lordships 
that the evidence af the Tehsildar, standing uncontradicted as 
it does, is fatal to the plaintiffs’ case. The only criticism made 
against it was that he, having admitted that he had never seen 
the plaintiffs in the Andar-mehal, could not have seen the third 
plaintiff sign, and he could not therefore know her signature. 
But a signature may be proved in other ways, and that is what 
was done in this case. As to the identity of the notes, it was 
argued that the share of the third plaintiff being one-third, she 
could not have received, even if the 48 notes had been handed 
over to the plaintiffs, more than 16 notes, while the notes 
alleged to bear the same numbers were no less than 26. As 
against that, however, there is this fact, that no less than five 
halves have been deposed to as bearing her signature, and she 
has not denied her signature. It was also urged, on the strength 
of the evidence of the first plaintiff and that of Mukhdeshwar 
Baral, a Mohurrir, that the plaintiffs used to get from the 
Raja’s treasury large notes in exchange for small notes, and 
small notes in exchange for large notes. But there is no 
evidence that any of the notes which bear the signature of the 
third plaintiff were so obtained. In fact, the plaintiffs are 
confronted at every point of their case with the signature of 
the third plaintiff on the five halves. Such being the evidence, 
their Lordships find themselves unable to agree with the finding 
of the High Court as to the item of Rs. 48,249-3-9, and they 
agree with the Subordinate Judge that the amount must be 
taken to have been paid. 
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The defendant also claims credit for the expenses of the 
funeral and sradh ceremonies of the late Raja and for all 
monies paid by him to the plaintiffs since the death of the 
Raja. Particulars of this claim appear in part in paragraph 
19 of the petition for leave to appeal to His Majesty in 
Council, and more fully in ground No. 30 of the grounds of 
appeal. Ground No. 30 is in these terms : 

“For that in any case this Honourable Court should have held that 
the defendant is entitled to get credit for the expenses of the funeral and 
Sradh of late Raja Durga Prasad Singh and for all his debts and liabilities 
paid by him and also for all monies paid to the plaintiffs in cash since the 
death of their husband under whatever denomination such payments may 
have been made, including the sum of Rs. 50,000 paid on the 16th March, 
1920, and the aggregate sum of Rs. 44,000 (made up of Rs. 900) a month 
paid from 5th August, 1916, to the middle of October, 1916, and Rs. 1,500 a 
month paid from the 28th January, 1920, to the 27th March, 1921.” 

This was also a ground of appeal to the High Court. The 
High Court allowed the defendant’s claim in respect of the 
debts and liabilities of the late Raja, but no directions have 
been given in respect of the other claims. 


As to the expenses of the funeral and sradh ceremonies, 
the defendant contended before their Lordships that if the 


movables left by the late Raja were awarded to the plaintiffs, 


those expenses should be borne by them. On the other hand, 
it was urged for the plaintiffs that if the defendant’s claim to 
succeed to the Raj was allowed, he as the successor to the Raj 
was bound by custom to perform those ceremonies. These are 
questions of fact on which no evidence appears to have been 
led by the defendant before the trial Judge. Their Lordships 
are therefore unable to entertain this claim at this stage. 


The facts as to the defendant’s claim for monies alleged 
to have been paid by him to the plaintiffs appear to be as 
follows :—Shortly after the institution of this suit the plain- 
tiffs applied for the appointment of a receiver. The applica- 
tion terminated in a compromise, and on January 28, 1920, 
the parties filed a petition containing the terms of the compro- 
mise. Paragraph 4 of the petition is as follows :— 

“Defendant to pay month by month to each of the plaintiffs Rs. 500 
(Rupees five hundred) on account of maintenance from the date heieof. 


This without prejudice to the rights of the parties as to the amount of main- 
tenance or otherwise which may be ultimately payable to the plaintifs. 


Paragraph 9 is in these terms: 


“The defendant will advance to the plaintiffs Rupees two lakhs and fifty 
thousand out of the money withdrawn by him from the Bank of Bengal in 
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part payment of their dues. Defendant will further pay to the plaiutifis a 
further sum of Rupees fifty thousand on account of arrears of maintenance, 
but it is expressly agreed between the parties that this amount will be subject 
to adjustment when and tf the rate of maintenance ts ascertained by 
Court.” 


The decree of the Subordinate Judge directs that credit 
should be given to the defendant for Rs. 250,000, but no direc- 
tions are given in the decree either of the Subordinate Judge 
or of the High Court in regard to the item of Rs. 50,000 or 
the payments alleged to have been made by the defendant of 
Rs. 300 per month to each plaintiff under the terms of the 
bantannamas or of Rs. 500 per month under the terms of the 
compromise. 


It is clear that the bantannamas having been set aside, the 
defendant is entitled prima facie to a refund of all payments 
made by him under them. It appears, however, from the 
judgment of the High Court that the plaintiffs applied to the 
Court to remand the case to the trial Judge to determine what 
maintenance they were entitled to, but the defendant objected 
on the ground that the plaintiffs could not have both the 
property and maintenance, and the High Court refused to 
direct any inquiry and left the question of maintenance to be 
decided in a separate suit. 


It does not appear, at least from the judgment, that the 
defendant at that time asked the High Court to make any 
order as regards the payments alleged to have been made by 
him to the plaintiffs. It may be that the High Court intended 
to leave this question also open. However that may be, their 
Lordships see no reason why the defendant’s claim should not 
be considered in the present proceedings, and why, if the plain- 
tiffs claim maintenance in addition to the properties awarded 
to them, their case also should not be considered together with 
the plaintiffs’ claim. A separate suit would involve a repetition 
of a good many facts already recorded in this suit. 


The only question that remains to be considered is as to 
some of the movables, being the furniture, furnishings and 
equipments of the palace and other buildings situated in the 
Manbhum district and elsewhere. The Subordinate Judge, as 
already stated, awarded to the defendant the furniture in the 
cutcherrtes and four other buildings on the ground that “they 
would follow the estate.” This decision was affirmed by the 
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High Court on appeal. As regards sub-items 24 to 83 of item 
20 of Schedule kka, the Subordinate Judge awarded the greater 
part thereof to the plaintiffs. This part oí the decree was 
varied by the High Court to some extent. No reasons are 
given by either Court in support of its view. 


The claim made by the defendant to the movables on the 
ground that they were incorporated with the impartible 


estate has failed; and so also the claim based on the ground’ 


that all property, whether movable or immovable, left by the last 
holder passed to the next succeeding Raja by a family custom. 
The defendant having failed on both these grounds,the movables 
in question should pass to the plaintiffs in the ordinary course of 
succession, unless the defendant can establish his claim to them 
on some other ground. The only ground urged on his behalf was 
that the very conception of a Raj involved that the Raj should 
carry with it all such furniture, furnishings and equipments 
as were necessary for the support of the dignity of the Raja and 
the gaddi and such as were provided for use and service with 
the palace and the land and buildings connected with it. Their 
Lordships are unable to adopt this view. The question is purely 
one of fact, and there is no evidence on the record to sup- 
port the claim. The claim could possibly have been founded on 
custom, but no such custom was alleged or, proved. Their 
Lordships think that the Courts in India were wrong in award- 
ing any of the furniture, furnishings and equipments to the 
defendant, and that they should all pass to the plaintiffs. 


In the result, tbeir Lordships will humbly advise His 
Majesty that the appeals preferred both by the plaintiffs 
(No. 79 of 1925) and by the defendant (Nos. 71 and 72 of 
1925) should be allowed in part, and that the decree of the High 
Court be affirmed subject to the following dircctions and 
modifications : \ 


(1) That it should be declared that the defendant, and not 
the plaintiffs, is entitled to the immovable properties specified 
in items 1 to 8 of Schedule kka annexed to the decree of the 
Subordinate Judge. 


(2) That it should be declared that if as a result of the 
inquiry directed by the High Court by their decree it be found 
that Raja Durga Prasad left any immovable properties other 
than those specified in Schedules ka and kha annexed to the 
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decree of the Subordinate Judge, the defendant shall be entitled 
to such of them as were acquired on or before the date of the 
Raja’s will, dated August 27, 1915, and that the plaintiffs shall 
be entitled to such of them as were acquired after that date, 
unless it is shown by the defendant that they were added by the 
Raja to the impartible estate with the intention of incorporat- 
ing them with that estate, in which case such of them as were 
so added will pass to the defendant; and that there should be an 
inquiry to ascertain whether any of them were so incorporated. 


(3) That it should be declared that the defendant is enti- 
tled to credit for Rs. 48,249-3-9, with interest thereon at the 
rate of 6 per cent. per annum from August 5, 1916, and that 
this amount should be deducted from the amount payable by 


the defendant to the plaintiffs as provided by the decree of the 
Subordinate Judge. 


(4) That it should be declared that the plaintiffs are enti- 
tled to all the furniture, furnishings and equipments left by 
Raja Durga Prasad, and that the defendant should be directed 
to deliver them to the plaintiffs, or to pay the value thereof as 
determined by the High Court. 

(9) That the case be remitted to the High Court— 


(+) To inquire into and determine the matters specified 
in clause (2) above; 

(11) To determine whether the defendant is entitled to 
credit for the amounts, or any of them, alleged to have been 
paid by him to the plaintiffs, and referred to in ground No. 30 
of the grounds of appeal in his petition (No. 71 of 1925) for 
leave to appeal to His Majesty in Council (other than the ex- 
penses of the funeral and sradh ceremonies of Raja Durga 
Prasad), and to determine also any claim that may be made by 
the plaintiffs in respect of maintenance; and 

(s+) To give effect to the above declarations and 
directions. 

The plaintiffs will pay one-third of the defendant’s costs of 
all the three appeals. The costs of further proceedings in India 
will be dealt with by the High Court. 

On November 2, 1922, an order in Council was made 
disposing of two appeals, being Appeals Nos. 2 and 3 of 1922, 
preferred by the defendant from an order of the High Court, 
dated February 9, 1922. As to the costs of these two appeals, 
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liberty was reserved to the parties to apply to His Maj esty in 
Council after the determination of the appeals from the decree 
of the Subordinate Judge which were then pending in the High 
Court. The plaintiffs will also pay one-third of the defendant’s 
costs of those appeals. 

Solicitors for plaintiffs: Watkins and Hunter. 

Solicitors for defendant: Stanley Johnson and Allen. 


K. J. R. Decree varied. 


— m 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT :—S1R Horace OwEN Compton BEASLEY, Kt., 


Chief Justice, Mr. Justice RamgsaM AND MR. JUSTICE 
CORNISE. 


V. V. R. Firm .. Petttroners* 
(Assessees) 
v. l 
The Commissioner of Income-tax, Madras .. Respondent 
Saget e A (Referring Officer): 


Income-tax Act (XI of 1922), S. 4—Moneys raised by borrowing and 
remitted to another branch—Borrowed money repaid out of mixed funds— 
Remittance, tf out of profits or capital—Presuimption. 


On the 15th January, 1927, the Saigon branch of the petitioners’ business, 
which had considerable accumulated profits but only a small cash balance in 
hand, in response to an urgent demand’ from the Rangoon branch, raised 4 
sum of $59,000 by borrowing from local money-lenders and remitted it to 
Rangoon. Within a few days, the Saigon branch paid off the loans out of 
the mixed funds oi the business, before the return of the loan from Rangoon. 
The amount was assessed to income-tax and on a case directed to be stated, 


Held, that, as the profits of the Saigon business were more than enough 
to cover the remittance made, the presumption was that the payment was 
made out of those profits and not out of capital and so the amount was 
liable to be assessed to income-tax. 

Case stated by the Commissioner of Income-tax, Madras, 


was as follows :— 


1. I have the honour to refer the following case for the 
decision of the Honourable the Judges of the High Court, Madras. 

2. The petitioners are a firm of bankers carrying on busi- 
ness in Rangoon and several other places in Burma and in Saigon 
outside British India. 

3. For the year 1927-28, the petitioners were assessed by the 
Income-tax Officer, Second Circle, Karaikudi, on a total income of 
Rs. 3,54,827 and a taxable income of Rs. 2,62,433. This included 





*O. P. No. 187 of 1929. 16th December, 1931. 
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a sum of Rs. 1,40,375 ($1,00,000) which the Income-tax Officer 
considered to be remittance of profits received by the petitioners 
in British India from their Saigon business. The facts regard- 
ing this remittance are as follows :— 


About January, 1927, there was a run on the petitioners” 
Rangoon, business. The petitioners had to raise funds urgently 
to meet their liabilities at Rangoon. They raised funds in Rangoon 
and Madras, but as these were not sufficient to meet their Rangoon 
liabilities, the petitioners who were at Kanadukathan instructed 
their Saigon agent on the 2nd Thai, Akshaya (15—1—1927) to 
remit a sum of $1,00,000 to their Rangoon business on the assur- 
ance that the sum would be re-paid within a month. The Saigon 
business had at the time only a tash balance of about $6,000. The 
agent, therefore, raised moneys partly by collecting such of the 
debts due to his business as could be collected readily and partly 
by borrowing from local people (Chetti businesses and others) and 
remitted $1,00,000 to Rangoon on the 4th Thai, Akshaya (17—1— 
1927). The sums thus borrowed amounted to $59,000. The Saigon 
business was in a sound financial condition and had considerable 
accumulated profits, but all the profits were, naturally, not retained 
as fluid cash in the firm’s coffers; the profits and the original 
capital were all mixed up and out of these mixed up funds only a 


~ Sum _of- about $6,000 happened to be in the cash chest at the time; 


the balance had all been lent out to various persons. Imme- 
diately after the remittance to Rangoon the Saigon busi- 
ness had various sums of money passing through its hands in 
the course of ils business and the agent re-paid out of 
these sums the loans taken a few days before. He began repay- 
ing the loans on the 7th Thai, had re-paid $42,000 by the 12th, and 
by the end of that month had completely discharged the borrow- 
ings. As the profits of the Saigon business were more than enough 
to cover the remittance made, the Income-tax Officer, held that 
the remittance was one of profit and accordingly included it in 
the petitioners’ assessment. An extract of the Income-tax 
Officer’s order is filed marked Exhibit A. 


4. The petitioners appealed to the Assistant Commissioner 
against the assessment. The Assistant Commissioner confirmed the 
Income-tax Officer's order on this point. An extract of the 
Assistant Commissioner’s order is filed, marked Exhibit B. 

5. The petitioners then applied to my predecessor for a 
reference to the High Court on certain alleged questions of law. 
He declined to make a reference for the reasons stated in his order, 
dated 26th March, 1929. A copy of his order is filed, marked 
Exhibt C. 

6. On the petitioners’ application to the High Court under 
Section 66 (3) for an order directing me to state a case, the High 
Court has by its order, dated 10th April, 1930, directed me to refer 
the following question :— 


a 
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“ Whether from the circumstance that the 59,000 dollars borrowed by 
the Saigon branch and transferred to Rangoon to the Rangoon branch were 
Te-paid by the Saigon branch to the lenders before a retransfer of the 
amount from Rangoon, the Income-tax Commissioner should have drawn the 
inference that the 59,000 dollars were a remittance from capital rather than 
from profits,” 


7. The contention of the petitioners was that because money 
was borrowed for the purpose the remittance was not one of pro- 
fits. ‘The Assistant Commissioner held that in the circumstances of 
the case the borrowing of the money did not affect the question. 
The borrowing was, as he explained, a “resource operation” or 
what may be termed a matter of “ways and means”. To explain, 
profits are never kept in the till as ready cash. There is only a 
small cash balance retained in hand and in the case of a money- 
lending business all the rest of the funds (whether capital or pro- 
fits) will be in the shape of loans. When any payment has to be 
made and particularly if the amount required happens to be large 
it may not be possible at the short notice available to call in enough 
of the funds of the business from its debtors; and in cases, for ex- 
ample, where the moneys have been invested elsewhere on term 
deposits it would even be advantageous not to disturb the deposits 
until they fall due for re-payment. In such cases money is raised 
for the time by what means are most readily available, e.g., by 
temporary loans, overdrafts from the Bank and so on, and the 
loans are discharged as soon as the business gets its own funds, 
This is the businessman’s way of making payments from his own 
funds. This is just what happened in the present case. There 
were considerable profits available in Saigon but they were not in 
the shape of ready cash in the till. The agent of the business 
collected as much money as could be collected from its debtors 
and to make up the balance borrowed money from perons who had 
money immediately available. These borrowings were re-paid 
within a short time from the funds of the business and without 
the agent having to wait for the return of the money from Rangoon. 
The substance of the transaction was that the business had to 
make a remittance of a certain sum of money from its own funds. 
Nothing turns on how it raised the money at the moment for the 
purpose. I consider that the fact that on a particular date money 
had to be borrowed for making up a remittance does not impress 
the remittance with the character of capital. 


M. Subbaroya Atyar for petitioners. 
M. Patanjali Sastri for Commissioner of Income-tax. 
The Court delivered the following 


Jupcments. The Chief Justice —The following question 
has been referred to us, viz., “ Whether from the circumstance 
that the 59,000 dollars borrowed by the Saigon branch and 
transferred to Rangoon to the Rangoon branch were re-paid by 
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the Saigon branch to the lenders before a re-transfer of the 
amount from Rangoon, the Income-tax Commissioner should 
have drawn the inference that the 59,000 dollars were a 
remittance from capital rather than from profits.” 


The facts are that the petitioners carry on banking business 
in Rangoon and also in Saigon. In January, 1927, there was a 
run in their business at Rangoon and it was necessary to raise 
funds for the purpose of discharging their liabilities at that 
place. Large sums of money were borrowed in British India, 
but these were insufficient to fully meet the petitioners’ liabili- 
ties; and the petitioners accordingly instructed their agent in 
Saigon to borrow money and remit $1,00,000 to their Rangoon 
agent agreeing to re-pay the amount to the Saigon business 
within one month. At that time the Saigon business had a cash 
balance of $6,000 only but it was in a sound financial condition 
and had considerable accumulated profits. But these were 
naturally not retained as fluid cash in the firm’s coffers. The 
profits and original capital were all mixed up and out of these 
mixed up funds only a sum of $6,000 happened to be in the 
cash chest at the time and the balance had been lent out to 
various persons. Upon the receipt of instructions from the 
petitioners the Saigon agent raised the money necessary partly 
by collecting some of the debts due to the business, such of 
them as could be collected readily, and partly by borrowing 
from local Nattukottai Chettis and Chinese money-lenders. 


The amount borrowed from the Nattukottai Chettis and 
Chinese money-lenders was $59,000. This together with the 
balance making up the $1,00,000 was duly remitted to Rangoon. 
Within one week of the borrowing of the $59,000 the Saigon 
agent re-paid the lenders $42,000 and the remaining amount a 
short time afterwards. The whole of the amount was re-paid 
within 28 days so that the whole of the debt owing to these 
persons was re-paid within a month of the money having been 
lent to the Saigon business. The order of the Commissioner of 
Income-tax which upheld the Assistant Commissioner's order 
on appeal which upheld the Income-tax Officer's order, was that 
the $59,000 were assessable to income-tax as being a remittance 
to the Rangoon business out of the profits of the Saigon firm. 
The petitioners’ contention here is that this was a remittance of 
money borrowed, that money borrowed is not profits but 
represents capital and that it was, therefore, a remittance of the 
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Saigon firm’s capital to Rangoon and not liable to assessment 
to income-tax. Ordinarily that contention that borrowed money 
is not a profit may be a perfectly sound one but the facts in 
this case show that this was a remittance, as the Income-tax 
Commissioner has found, not of capital but of profit. There 
were large sums in the Saigon business, the accumulated profits, 
more than sufficient to meet the demand inade from Rangoon 
and though they were not actually in the till, they were easily 
realisable. What really happened was that these were short- 
term borrowings from money-lenders in Saigon and the sums 
borrowed were re-paid as before mentioned within a month not 
by means of any remittance back from Rangoon to Saigon but 
out of the accumulated profits at Saigon. I say out of the 
accumulated profits because there were accumulated profits 
more than sufficient to meet the Rangoon demand; and the 
legal presumption is that any payments made were made out of 
those profits and not out of capital; and that presumption has 
arisen in this case and has not been rebutted by any evidence 
on the side of the petitioners. The net result of this transac- 
tion is that whereas there were sums in the shape of accumulat- 
ed profits of more than the amount of $59,000 after the repay- 
ment of the sums borrowed from the local mongy-lenders the 
accumulated profits were reduced by the amount of $59,000 
re-paid to the lenders. Under these circumstances, in my view, 
this was clearly a remittance from Saigon of profits of the 
Saigon business and as such was liable to assessment to 
income-tax. Under the circumstances the answer to the question 
referred must be that the $59,000 were a remittance from 
profits and not capital. Costs of the respondent Rs. 250. 
Ramesam, J.—I agree. 


Cornish, J.—I agree. 


- S. R. Reference answered against the assessee. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE CURGENVEN AND Mr. JUSTICE 
SUNDARAM CHETTY. 


Subbiah Chetty and others .. Appellants® (De- 
fendants 1 to 4) 


v. 


Visalakshi Achi .. Respondent (lst 
Plaintiff). 


Limitation Act (IX of 1908), Art.60—Stridhanam moneys of a woman 
comerted into a hundi and wivested witha firm—Deposit created— Demand 
on the firm to pay back the amount—Unconditional demand essential to 
bring the case within Art. 60 of the Limitation dct. 

The Stridhanam moneys belonging to a Nattukottai Chetti woman, Plain- 
tiff 1, were converted into a hundi for that amount and invested in 1899 with 
afirm of Nattukottai Chettis. Her husband, Plaintiff 2, was transacting busi- 
ness on behalf of her. From the circumstances of the case, if the transaction 
would not amount to the constitution of a trust, at least, ıt amounted to a de- 
posit under an agreement that it should be payable on demand, Two letters, 
one in 1920, Ex. I (a) and another, Ex. I in 1922, were sent by 2nd plaintiff 
demanding payment, but whereas Ex. I (a) was not an unconditional demand. 
Ex. I was clearly in unequivocal terms asking for the payment of the entire 
amount. Having got no satisfaction, the plaintiffs filed a suit in 1925 
within three years from the date of Ex. L 

Held, even viewing the transaction as merely a deposit, the aie would be 
in time within Art. 60 of the Limitation Act where time would run from the 
date of demand. 

In order to satisfy the requirement of Art. 60, a demand should be an 
unqualified demand for the whole sum due. 

MadhavbhatShivbhat v. Fattesing Nathuba:, (1873) 10 Bom.H.C.R. 
487; Jogendra Nath Chuckerbutty v. Dinkoo Ram Krishna Cinttel, (1920) 
25 C.W.N. 981 and Mottgavri v. Naranjt, (1926) 29 Bom. L.R. 423, relied 
upon. 

Appeal against the decree of the Court of the Subordinate 
Judge of Sivaganga in Original Suit No. 40 of 1925. 

T. R. Venkatarama Sastri, A.C. Sampath Atyangar and 
N. Rajagopala Atyangar for appellants. / 

S. Varadachartar and S. V. Venugopalachariar for 
respondent. 

The Court delivered the following 


JupcMENts. Curgenven, J.—-On the occasion of the Ist 
plaintiff's marriage to the 2nd plaintiff in 1899 a sum of 
Rs. 5,454 was given to her by her father’s family as sirtdhanam, 
in accordance with the custom prevailing in the community to 
which the parties belong, that of Nattukottai Chettis. This 
sum, together with other small sums representing presents, 





*Appeal No. 204 of 1928. Sth May, 1932. 
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amounted to Rs. 5,711 on the 27th September, 1899, on which 
date it was deposited with the firm consisting of her three bro- 
thers Raman Chetty, Lakshmanan Chetty and Muthiah Chetty. 
The evidence shows that a hundi for the amount had been 
handed to the 2nd plaintiff’s father and that he handed it back 
to these persons for investment in their firm. The partnership 
constituting this firm lasted until 1915 when there was a parti- 
tion, the two elder brothers forming a new firm with the 
Vilasam “S.R.M.S.L.” and the third brother Muthiah Chetty 
another new firm with the Vilasam “S.M.”. The assets and 
liabilities were divided between these two firms in the propor- 
tion of 2/3rds to 1/3rd, and the sum of money due to the Ist 
plaintiff underwent a similar division. It remained in these 
firms until 1925, notwithstanding certain demands made by the 
2nd plaintiff on his wife’s behalf. Inthat year the plaintiffs 
filed two suits, O. S. No. 39 of 1925 against the one firm and 
O. S. No. 40 of 1925 against the other. They were tried to- 
gether and the learned Subordinate Judge has in each given a 
decree for the amount of the plaintiffs’ claim. The defendants 
in each case preferred an appeal. That arising out of O. S. 
No. 39 of 1925 (Appeal No. 206 of 1928) has been adjusted. 
We are now concerned with the appeal preferred by Muthiah 
Chetty’s sons (he having died) against the decree in O. S. 
No. 40 of 1925. 


It is not now contested that the money was deposited in 
the circumstances alleged by the plaintiffs. The only question 
which has been argued before us was whether the suit for the 
re-payment of the money is in time. We have to see in the first 
place whether when the money came into the hands of the de- 
fendants’ firm it amounted to an entrustment; and if it did not 
so amount, whether it was a deposit and, if so, whether the suit 
would be in time under Article 60 of the Limitation Act. 
Under the first aspect, it has been suggested, although not very 
vigorously, that S. 10 of the Limitation Act would apply. 
That section requires that the property should have become 
vested in trust for a specific purpose, a phrase which has been 
held in Bhurabhai v. Rat Ruxmani,! to be merely a more ex- 
panded mode of expressing the same idea as that conveyed by 
the phrase “express trust” in English Law. I do not think that 





1. (1908) I. L. R. 32 Bom. 394, 
R—30 
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in the present case it can be said that an express trust was 
created, nor do the circumstances resemble those dealt with in 
Pachatyappa Chetty v. Stvakams Ammal,2? in so far as in that 
case a separate fund, which was held to be a necessary condi- 
tion for the application of the section, was created. It is then 
urged that, although S. 10 may not apply, yet the transaction, 
being between persons who bore a fiduciary relationship to each 
other, was in the nature of a trust although it might have 
fallen short of an express trust. The case, it is said, bears a 
resemblance to that dealt with in James v. Holmes, where a 
man with whom a woman was living on intimate terms obtained 
money from her, it being found that he had received it on the 
understanding that he would invest it for her benefit. There 
was there certainly no express trust, but it was held that consi- 
dering the position of the parties, the relationship in which they 
stood the one to the other was that of a trustee and of cestut 
que trust. In In re Richards. Shenstone v. Brock4 the facts 
were that a lady handed a promissory note to her solicitor with 
instructions to pay the amount of it to a female servant, if still 
in her service at the time of her death. It was held that the 
solicitor was constituted a trustee of ihe note for the servant by 
the circumstance that it was handed to him for the purpose de- 
scribed and with the intention expressed by the lady who gave 
it. The inference I draw from cases such as these is that the 
Court on finding that a fiduciary relationship exists will put a 
wide construction on the expression “trust” rather than regard 
the transaction in the light of its mere formal characteristics. 
In Annamalai Chettiar v. A. M. K. C. T. Muthukaruppan 
Chettiar it was held by the Privy Council that an equitable 
claim against a trustee liable to account would fall under 
Article 120 of the Limitation Act, which provides six years from 
the date on which the cause of action arose; and it is not dis- 
puted that on this view the suit would be within time, there 
having been an acknowledgment of liability within less than 
that period before suit. 


If it be held that the circumstances do not amount to the 
constitution of a trust, the only alternative view is that the 
money was deposited under an agreement that it should be pay- 





2 (1925) 49 M.L.J, 468. 
3. (1862) 31 L. J. Ch. 5 4. (1887) 36 Ch. D. 541, 
5, (1930) E, R. 581A. p L. R. 8 Rang. 645: 60 M.L.J. 1 (P.C). 
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able on demand, and under Article 60 time would run from the 
date when demand was made. There were two written de- 
mands, Ex. I (a) on the 17th April, 1920 and Ex. I on the Ist 
April, 1922. Each of these was embodied in a letter written by 
the 2nd plaintiff. The point has been raised whether a deman 
made by him would bind his wife and the real owner of the 
money, but the deposit was made in his name, and since there is 
evidence that according to the custom of the community he was 
to transact all business relating to it, I do not think that hts 
competence can be successfully disputed. There is no doubt 
that the terms of Ex. I are sufficiently explicit to start time 
running; but that demand was within three years of the suit. 
- There is some reference in this letter to previous demands, 
which with the exception of Ex. I (a) must have been oral. 
Bui we have no evidence as to their terms and the defendants 
have not succeeded in showing that they were more than for 
sums on account. The case, therefore, turns upon whether 
Ex. I (a) contains such a demand as is contemplated in 
Article 60. In order to satisfy this requirement a demand 
must, I think, be an unqualified demand for the whole sum 
due. That was laid down in Madhavbhat Shivbhat v. 
Fattesingh Nathubare in the case of promissory notes. In 
Jogendra Nath Chuckerbutty v. Dinkoo Ram’ it was held that 
mere requests for money on account would not amount to such 
a demand and in Motigavri v. Naranji® it was held that time 
would run from the date on which a demand for the whole 
balance due had been made. I think that a perusal of Ex. I (a) 
will show that it was not an unconditional demand of this 
kind. The writer certainly states that he is in need of the 
money for expenses, but he does not unequivocally demand the 
whole money, only asking for Rs. 500 to be sent to him and so 
much as can be collected or is available of the balance to be 
remitted to his firm in Rangoon. As I read the letter he asks 
for the payment of the whole if it suits the convenience of his 
correspondent to pay it, but in any case he asks them to send 
such money as they may be able to collect. It can hardly be 
said that nothing short of paying the whole money would be 
compliance with a request conveyed in this language, and I 
think it would be unfair to hold that a qualified demand like 





6. (1873) 10 Bom. H.CR. 487. 7. (1920) 25 C.W.N. 981. 
8. (1926) 29 Bom, L, R. 423. 
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this should cause time to run for the whole amount due. This 
leiter may be compared with the terms of the letter, Ex. I, 
which is very differently worded and in clearly unequivocal 
terms. I think accordingly then that even if the transaction 1s 
viewed merely as a deposit the suit will be in time. It is upon 
this ground that the learned Subordinate Judge has answered 
the question of limitation in plaintiffs’ favour, and I agree with 
his conclusion. I would accordingly dismiss the appeal with 
costs. 


Sundaram Chetty, J.—I agree. 
K.C. 





Appeal dismissed. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 

PRESENT :—Sm Horace OwrEN Compton BeEaAsLEY, Kit. 
Chief Justice, Mr. Justice RAMESAM AND MR. JUSTICE 
CORNISH. 

The Commissioner of Income-tax, Madras .. Petitioners 
Vv. 
A. Rm. A. L. A. Arunachalam Chettiar .. Respondent. 


Inmcome-tax Act (XI of 1922), Ss 22 (3) and 28—Incorrect return 
deliberately made—Revised return filed subsequently—Penalty inflicted in 
respect af prenions reiurn— Legality. 


Where the previous return is shown to have been dishonestly made it is 
open to the Income-tax Officer, while making the assessment on the basis of 
the revised return, to impose a penalty upon the assessee under S. 28 of the 
Income-tax Act in respect of the previous return. To such a case S. 22 (3) 
of the Act has no application ; that section applies only where the assessee 
makes a bona fide discovery that he has made a previous incorrect return. 


Case stated by the Commissioner of Income-tax, Madras, 
was as follows :— 

1. I have the honour to refer the following case for the deci- 
sion of the Honourable the Judges of the High Court under section 
66 (2) of the Income-tax Act, XI of 1922. 

2. The petitioner objects to a penalty of Rs. 2,000 imposed 
on him under S. 28 of the Income-tax Act in the assessment for 
the year 1928-29. The facts relating to this penalty are as 
follows :— 

The petitioner, an assessee on the file of the Income-tax Off- 
cer, Salem, is a Nattukottai Chetti money-lender carrying on busi- 
ness at Rasipuram in the Salem District, Devakottai in the Ramnad 
District, and Ettiyapuram in the Tinnevelly District. He is also 
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a partner in two firms carrying on business at Natham and Nagala- 
puram in Bntish India and in two other Nattukottai Chetti firms 
carrying on business at Mysore and Nunjengode outside British 
India. He is assessed on the income that he derives in British 
India from property, from dividends and from the businesses car- 
ried on whether by himself or in partnership with others in British 
India and on such of his profits in the firms in the Mysore State 
as are remitted to him in British India. The last occasion before 
the assessment now in question when he was assessed on such 
remittances was in the year 1926-27. 

In response to a notice issued under Ss, 22 (2) and 38 of the 
Income-tax Act for the assessment of the year 1928-29, the peti- 
toner submitted a return on the 22nd of August, 1928, showing 
the following income :;— 


Rs, A. P, 

Property T 500 0 0 
Income from the monef-lending business at Rasipuram 

Ettiyapuram and Devakottai .. 38,126 9 3 





38,626 9 3 


e 


The notice under sections 22 and 38 was in Form I.T. 10, a 
specimen copy of which is filed, marked Ex. A. Paragraph 5 
of the notice requires that if an assessee represents a Hindu un- 
divided family he should submit with the return a státement 
giving the names and addresses of the manager and the adult male 
members of the family. The petitioner did not state that he repre- 
sented a Hindu undivided family ; nor did any statements as required 
by that paragraph accompany the return. 

The Income-tax Officer called upon the petitioner to produce 
his accounts relating to the Devakottai and Rasipuram businesses 
for examination on the 21st November, 1928. The accounts were 
produced on that date and were examined on the 21st, the 23rd and 
24th November, 1928. On the 24th November, the Assistant Income- 
tax Officer who examined the accounts noticed certain entries in the 
accounts of the Rasipuram business which suggested remittances to 
the petitioner in British India from the Mysore businesses. The 
accounts of the firms in Mysore and Nunjengode in which the peti- 
tioner was a partner had meanwhile been submitted for examination 
before the Income-tax Officer, Karaikudi, by another partner in the 
business who was an assessee on the file of that Officer. That Officer 
noticed that both profits and remittances were shown in those books 
under vilasams which had ostensibly no connection with the profits 
account or the personal accounts of the partners. He commu- 
nicated this information to the Income-tax Officer, Salem, and 
also sent for his perusal a statement recorded from the other part-/ 
ner which contained information as to the manner in which the 
profits and remittances had been concealed. The Income-tax Off- 
cer, Salem, directed the petitioner to produce the accounts of the 
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Mysore and Nunjengode firms and the accounts of Devakottai 
on the Ist December, 1928. The books were produced by the peti- 
tioner’s clerk on that date. A cursory examination of the accounts 
made in the presence of the clerk showed that remittances had, 
as the Income-tax Officer, Karaikudi, had noticed, been made under 
different vilasams. The Income-tax Officer, therefore, wanted to 
examine the accounts more closely but the petitioner’s clerk said 
that he was ill and could not, stay to explain the accounts. The 
Tncome-tax Officer, therefore, adjourned the case for further scru- 
tiny of the accounts to the 7th January, 1929. When the accounts 
were taken up for further examination on the 7th January, 1929, the 
petitioner filed a “revised return” showing the following income:— 


Rs, A. aP Rs, A P. 
Property a T 500 0 0 
Income from Rasipuram and 
Ettiyapuram 44302 0 3 
Remittances from Afysore and 
Nunjengode P 34,327 7 9 
78,629 8 0 
Less loss at Devakottai ay 1,709 13 0 
ee renee ee 76,919 11 0 
Share income from firms at 
Natham and Nagalapuram .. ay 11,263 0 0 
Dividends a it 16 0 0 
Total .. 88698 11 0 








This return differed from the one submitted on the 22nd 
August, 1928, in two respects The first and the most important 
was that a sum of Rs. 34,327 being remittances of profits from the 
firms at Mysore and Nunjengode which had not been shown in the 
first was shown in this return. The second was that at the head 
of this second return the petitioner was careful to describe himself 
as “the Hindu undivided family consisting of himself and his son.” 

The examination of the accounts was continued and the Income- 
tax Officer found— 

(1) that all the profits of the businesses were not shown in 
the profits folio, and 

(2) that the remittances to the partners were shown under 
vilasams which to all appearance had no connection with the partners. 

Profits.—A considerable portion of the profits had, instead of 
being taken to the profits folio, been credited in personal accounts 


under the vilasams ø. g.and g. ø. in the Mysore accounts and 
under the vilasams wy. g. Ge. and Qo. w. p. in the Nunjengode 
accounts; the expenditure on account of interest had also been 
inflated by various sums exhibited as having been paid to (or 
credited to) various ‘creditors represented by the vilasams OP. A. 
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aps. and s. wax. in the Mysore books and the vilasams sr. Gp. AG 


J. s. s. and æ. gy. œ. in the Nunjengodeaccounts. These vilasams, 
it was found, represented the petitioner. 


Renuttances.——The remittances to the petitioner had been 
recorded in folios headed s. 9. g. in the Mysore accounts and 
a. #. a. in the Nunjengode accounts. 


As the accounts had been so maintained that they neither 
exhibited the profits as profits nor showed the remittances to part- 
ners as remittances to them and as there was no guarantee that 
the Department had succeeded in detecting all the devices adopt- 
ed by the petitioner to conceal the profits or the remittances the 
Income-tax Officer declined to accept the result shown by the 
accounts so far as the firm in Mysore and Nunjengode were con- 
cerned and estimated the income from remittances from these 
businesses to be Rs. 80,000. The Income-tax Officer further levied 
a penalty of Rs. 2,000 under S. 28 of the Act for the petitioner’s 
omission to declare his income from remittances in his return of 
income, dated the 22nd August, 1928. The assessment was com- 
pleted on the 25th February, 1929. In computing the amount of 
super-tax due, the Income-tax Ofticer did not make the special 
allowance which is provided in the Act for a Hindu undivided 
family but computed the tax on the footing that the petitioner 
was an individual. A copy of the Incometax Officer’s order is 
filed, marked Ex. B. 


In his appeal to the Assistant Commissioner the petitioner 
contended among other things that the assessment made on him 
as an individual was void in law as he, his son and-his grandsons 
constituted a Hindu undivided family, that he ought to have been 
assessed as representing the Hindu undivided family and that the 
Hindu undivided family was entitled to the statutory allowance 
of Ks. 75,000 in the computation of its income for purposes of 
super-tax. The Assistant Commissioner accepted the plea that 
the petitioner represented the family and allowed a deduction of 
Rs. 75,000 but otherwise dismissed the appeal. A copy of the 
Assistant Commissioner’s order is filed, marked Exhibit C. 


The petitioner then applied to my predecessor under S. 66 (2) 
of the Income-tax Act to refer to the High Court various alleged 
questions of law said to arise out of the Assistant Commissioner’s 
order. My predecessor considered that as the various vilasams 
under which the assessee’s personal accounts were exhibited in the 
Mysore and Nunjengode books were found mentioned in the Deva- 
kottai (headquarters) books it was not necessary for the Income- 
tax Officer to have totally rejected the accounts relating to the 
Mysore and Nunjengode firms. In exercise of his powers under 
S. 33 he revised the assessment by substituting the figure of remit- 
tance shown by the Mysore and Nunjengode books, vis., Rs. 34,327, 
for the figure adopted by the Income-tax Officer, vig., Rs. 80,000, 
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After this decision of my predecessor the only question which 
remains is one which relates to the penalty, and I refer the follow- 
ing question for the decision of their Lordships :— 


“Whether on the facts of this case the return submitted on the 
7th January, 1929, should have been treated as a revised return covered by 
the provisions of S. 22, sub-section (3) of the Income-tax Act.” 


The petitioner’s contention appears to be that if an assessee 
omits to show certain income in his return and later submits a “re- 
vised return” showing such income before the assessment is made, 
no matter whether the omission to show it in the first return was 
deliberate or otherwise, such later return is return covered by the 
provisions of S. 22 (3) of the Act and secures him immunity from 
a penalty under section 28. J] am of opinion that the section cannot 
bear this interpretation, because a return filed under this section 
can be a proper return within its terms only when the assessee dts- 
covers the omission. In the present case the Income-tax Officer 
and the Assistant Commissioner have found that the petitioner 
must have been aware of the understatement of his income when 
he made the first return and that his omission to show the income 
from remittances in that return was deliberate. The petitioner 
is a Nattukottai Chetti familiar with remittances from profits; he 
has himself been assessed on such remittances in the past; the remit- 
tances in question amounted to Rs. 34,327 out of an admitted in- 


.come of Rs. 88,698; and the remittances had been shown in the 


accounts not as straightforward remittances to the petitioner but 
as debits to vilasams which but for the careful scrutiny which was 
made in this case would have thrown the authorities entirely off 
the track. I therefore agree with the finding of the authorities 
below that the omission to show the income in the first return was 
deliberate and that the petitioner was aware of the understate- 
ment at that time. He cannot be said to have discovered later 
on what he was aware of from the beginning. The Income-tax 
authorities came to know of the devices adopted and the true im- 
port of the vilasams mentioned above on the 24th October, 1928, 
and the 7th November, 1928, when the accounts of the Mysore 
and Nunjengode firms were examined at Karaikudi and one of 
the partners of the firm was examined on oath at that place. The 
Tncome-tax Officer, Salem, had this information confirmed when 
he examined these books on the lst December, 1928. The peti- 
tioner filed the revised return on the 7th January, 1929, after the 
omission had been discovered by the Income-tax Officer. The 
second return filed by the petitioner on the 7th January, 1929, 
under the circumstances of this case is in my opinion not a 
revised return within the meaning of section 22 (3). 


M. Patanjali Sastri for Commissioner of Income-tax. 


R. Kesava Aiyangar for Assessee. 
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The Court delivered the following 


JupeMents. The Chief Justice —The Commissioner of 
Income-tax has of his own motion referred to us the following 
question :— 

“Whether on the facts of this case the return submitted on the 


7th January, 1929, should have been treated as a revised return covered by the 
provisions of S. 22 (3) of the Income-tax Act.” 


The assessee made a return of his income on the 22nd 
August, 1928. Unfortunately that return was incorrect, not with 
regard to a small amount hut to the extent of Rs. 34,327. The 
Income-tax Officer has found, and his finding has been upheld 
by the Assistant Commissioner and the Commissioner of 
Income-tax, that the omission ofthat sum was deliberate. We 
take that to mean that the assesseq knew when he made his 
return that it was false. After the Bssessee had made that 
return, the Income-tax Officer, whilsf\examining some other 
accounts, made certain discoveries and in the beginning of 
January, 1929, he appeared to be on the point of discovering 
this deliberate and fraudulent omissiox of the assessee. Faced 
with this impending discovery the assessee put in a revised 
return on the 7th January, 1929, under S. 22 (3) of the Indian 
Income-tax Act which reads as follows :— 






“Tf any person has not furnished a return within the time allowed by or 
under sub-section (1) or sub-section (2), or having furnished a return under 
esther of those sub-sections, discovers any omission or wrong statement 
therein, he may furnish a return or a revised return, as the case may be, at 
any time before the assessment is made, and any return so made shall be 
deemed to be a return made in due time under this section.” 

The Income-tax Officer assessed the assessee to income-tax 
on his revised return but at the same time inflicted on him a 
penalty of Rs. 2,000 under S. 28 of the Acl owing to the 
concealment of income. It 1s argued here that the assessee 
discovered on the 7th January, 1929, that his previous return 
was an inaccurate one and that he was, therefore, entitled to 
claim the benefit of S. 22 (3) and makea revised return and as 
that has been accepted no penalty can be inflicted upon him for 
having concealed his income. That certainly is a correct state- 
ment of what an assessce is entitled to do, if he makes a bona 
fide discovery that he has made a previous incorrect return but 
it certainly does not apply to the facts of this case which show 
clearly that the previous return was deliberately dishonestly 
made. It is seriously argued that, notwithstanding that fact, 
the assessee is still enabled to put in a return correcting his 
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former inaccurate one and that he is to be absolved from 
liability to have any penalty inflicted upon him. That, it seems 
to me, is to put a premium on dishonesty and nowhere in the 
Income-tax Act do we find any provision which does anything 
of the kind. The contention that this was a discovery within 
the meaning of S. 22 (3) is of course futile. As the Income-tax 
Commissioner points out in his order of reference the assessee 
did not discover on that day that he had made an incorrect 
return because at the time when he made his previous return 
he knew it was incorrect and he copld not at any subsequent 
time have discovered something which he knew at an earlier 
time. Under these circumstances, the Income-tax authorities 
were perfectly correct and ithin their rights in inflicting the 
penalty upon the assessee~ The answer to this question must, 
therefore, be that, althaligh the later return inay, for the pur- 
poses of assessability income-tax, be treated as a revised 
return under S. 22 (3), the Income-tax authorities are entitled 
to look at the previous incorrect return and are under S. 28 
entitled to inflict a penalty upon the person who has made it. 
Costs to the Commissioner Rs. 250. © Ei 


Ramesan, J.—-I agree. 


Cornish, J.—I agree. 
B. V. V. Reference answered againsi the assessee. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. JUSTICE CURGENVEN AND Mr. JUSTICE 
SUNDARAM CHETTY. 


Jeevakore Bhai .. Appellants (Claimant) 
v. 
Krishnadoss Paramanandadoss and Respondenis (Counter- 
another. claimants). 


IV ill—HW'ords—Whether dispositve—Consiruciion— W kether absolute 
estaie conferred ona widow—Provision in wul for adoplion—Whether 
iuconsistent with the absolute nature of the widows estate. 


Where a person ill of body and wishing to make a will while he was in 
the enjoyment of his understanding wrote a will saying, “It 18 a long time 
since a division was made between mc and my pangalts. They have no 1ight 
whatever to my propettics, namely, the house, ground, jewels, ready money 
and all immovable and movable propertics and all the properties I have 
been enjoying. But they have only to observe pollution but have no other 





*Appeal No, 219 of 1926. 25th April, 1932. 
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rights. Therefore my wife J has the right to my properties and all the pro- 
perties which I have been enjoying up to this time. No others have the least 
right thereto, and then proceeded to confer on his wife the power to 
adopt, 


Held, that considering the last clause, in the light of the surrounding 
circumstances, it is virtually a dispositive clause whereby the testator wanted 
to confer an absolute estate in his properties on his widow. 


Shalg Ram v. Charanjit Lal, (1930) L. R. 57 I. A. 282: L. L. R. 11 
Lah, 645: 59 M. L. J. 437 (P. C), relied on. 


The giving of an authority to the widow by a will to adopt is not 
necessarily inconsistent with conferring on her an absolute estate. 


Appeal against the order of the District Court of 
Chingleput, dated 4th December, 1925 and made in O. P. No. 69 
of 1925. ` 

K. Rajah Atyar, V. Ramaswami Aiyar and K. Gopalasami 
for appellant. l 

T. Krisimamachariar and P. Gangadara Atyar for respon- 
denis. 

The Court delivered the following 

JUDGMENTS. Curgenven, J.—The question which this case 
raises is as to the manner in which certain proceeds of land 
acquisition should be dealt with. The claimant is the widow of 
one Jamnadoss Govardhanadoss and the counter-claimants are 
his reversioners. The question turns upon whether the widow 
gets an absolute estate or only a life-estate under a will Jamna- 
doss Govardhanadoss executed on the 10th December, 1899. This 
will begins by reciting that being ill in body and wishing to 
make a will while he is in the enjoyment of his understanding 
he has written the will, and proceeds as follows :— 


“It is a long time since a division was made between me and my 
pangalts. They have no right whatever to my properties, namely, the house, 
ground, jewels, ready money and all immovable and movable properties and 
all the properties I have been enjoying. But they have only to observe 
pollution but have no other rights. Therefore my wife Jukore Bai has the 
right to my properties and all the properties which I have been enjoying up 
to this time. No others have the least right thereto.” j 


It then proceeds to authorise the widow to make an adop- 
tion if she wishes to do so. The District Judge before whom 
the reference came has come to the conclusion that this docu- 
ment is not a will at all. He considers that the instrument 
which was dealt with by their Lordships of the Privy Council 
in Jagannatha Bheema Deo v. Kunja Behari Deol affords a 
parallel. But that was plainly not so because that related to a 
bare power to adopt and did not make, or purport to make, any 
reference to the disposition of property whatsoever. He finds 
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then that if it be a will, the widow takes only a limited estate 
for the reason that coupled with the disposition of property is 
an authority to adopt. I do not think that he is right upon the 
legal aspect of this question because it has been held in Lrram 
Reddi Chenchu Krishnamma v. Maram Reddi Lakshmi- 
narayana? that where there is an absolute disposition of pro- 
perty with an authority to adopt, the implied intention of the 
testator must be that on an adoption being made the widow is 
divested of the absolute estate, which passes to the adopted 
son. However, as we have only to discover what was in the 
testator’s mind whenʻhe made the will, we need merely concern 
ourselves with what he might have thought would be the effect 
of an adoption, and that cannot be discovered by discussing case- 
law. The only question which caused me some doubt was 
whether he would not have thought that the power of adoption 
was ordinarily speaking incompatible with giving his wife an 
absolute estate and I think that such a combinationof provisions 
would be a rather unusual one fora testator to make. But I 
am not prepared to say that this can afford us any clear indica- 
tion as to the dispositive part of the will. On that point it 
appears to me that two constructions are possible. In the first 
place, as the portion of the will which I have quoted will show, 
the testator appears to have been somewhat apprehensive that 
his coparceners might lay claim to the property on the ground 
that no partition had taken place and that therefore his status 
was still one of jointness. hat seems to me to be rather 
indicated by his reference to their having no rights whatever to 
his property since a division had taken place a long time ago. 
Then there is the objection that the actual grammatical form in 
which the reference to the properties descending upon his wife 
is couched is not dispositive but merely declaratory. He says: 
« My wife Jukore Bai has the right to my properties,” which 
no doubt can be construed as ‘ will have the right to my pro- 
perties upon my death,” and “no others have the least right 
thereto”. These two features of the will occasioned me a 
good deal of doubt as to whether he has not merely making a 
statement, in order to protect his wife’s interests, as to what 
her legal position would be upon his death. But against that 
there has to be set the circumstances that he not only termed 
what he was executing a will but also recited, as is ordinarily 
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done in wills, that he was ill in body but in the possession of 
his faculties, and I think therefore that a considerable presump- 
tion is raised that he intended to do something more than merely 
define what would be the existing rights of his wife if he died 
intestate. There is certainly no obligation upon an unskilled 
draftsman, as in this case the testator appears lo have been, to 
select words which must be clearly dispositive in graiumatical 
effect and although no actual cases have been put before us in 
which a phrase of this sort has been discussed and found to be 
sufficiently dispositive to make the document a will, yet in some 
cases such, for instance, as Parkash v. Chandar Parkash’ and 
Chunilal v. Bat Multa the language is very similar in form of 
expression, thongh I cite these cases only to show that docu- 
ments have been drafted in such terms and have been acted 
upon as wills. I think after a careful consideration of this 
point that it must be taken that the testator had something 
more than the intention simply to safeguard the interests of 
his wife and that he did in fact intend the document to be of 
testamentary effect. 


The second question which then arises is with regard 
to the estate which his wife would take under it. Judicial 
opinion has altered very much upon this question and a large 
number of cases have been rendered obsolete by recent deli- 
verances by the Privy Council upon it. No useful purpose will 
therefore be served by referring to any case-law that originat- 
ed before Shaltg Ram v. CAaranjit Lals and Jagmohan Singh 
v. Sri Nath.8 The latter of these two cases related to a gift 
and not a will and the document contained the phrase “from 
generation to generation”; moreover it was conceded that an 
absolute estate was given and the only question that arose was 
whether a power of alienation was included within it. I do not 
therefore rely upon thai case so much as upon Shalig Ram 
v. Charanjtt Lal, where the trend of recent decisions upon 
the question of how far it is necessary for a testator in the case 
of females to express himself with regard to conferring an 
absolute estate is considered. In that case the phrase used was 
that the three widows who were eventually to get the property 
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would be the “heirs” to whatever was left of the property after 
meeting the expenses. Their Lordships after adverting to the 
earlier view taken of this question cited a passage from Bhat- 
das Shivdas v. Bat Gulab? to the effect that, if words were 
used conferring absolute ownership, a wife would enjoy such 
ownership unless circumstances or the context were sufficient 
to show that such an absolute ownership was not intended, and 
commenting upon this decision they add their view that there 
was nothing in the circumstances of the case which they had 
under consideration or in the context to indicate that it was the 
testator’s intention to limit the estate bequeathed to any of the 
three persons to a life-estate or a limited estate similar to a 
widow’s estate under the law of inheritance. So here, it 
appears to me that if the words which this will contains are 
dispositive at all, they are dispositive without restriction and 
that nothing in them can be pointed to which would go to show 
that the estate to be enjoyed by the widow was no more than 
an ordinary woman’s estate with reversion. In fact, if the 


- words are dispositive at all, such a construction of the will 


would mean that no occasion whatever existed for the will to 
have been made. 


In these circumstances I am unable to agree with the 
learned District Judge either that the instrument is not a will 
or that there are grounds for holding that it would confer only 
a limited estate. I would therefore allow the appeal and direct 
that the money in question be paid to the claimant, who will 
get her costs in both Courts. 


Sundaran Chetty, J.—I agree with the judgment just now 
pronounced by my learned brother and wish only to say a few 
words. 


The dispute’ in this case in respect of the will in question is 
twofold: (1) Whether it is a will at all, and (2) whether the 
estate conferred upon the widow of the testator is an absolute 
estate or only a limited estate of a Hindu widow. As to the 
first point, the terms of the will have to be considered, in order 
to see whether there is any dispositive clause or not. The 
sentences in the will, namely, “My wife Jukore Bai has the 
tight to my properties and all the properties which I have been 
enjoying up to this time. No others have ihe least right there- 
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to” may at first sight seem to be of a declaratory nature. But 
we have to take into consideration the fact that the document is 
styled as a will both in the beginning and ai the end and also 
the fact that after declaring his status to be that of a divided 
member or separate owner, the testator proceeds to say that his 
dayadies have only a right to observe pollution and have no 
other rights whatever. He further says that his wife alone 
has the sole right to his properties and no others have the least 
right thereto. Obviofisly, he seems to have meant that his 
dayadies should have no sort of right whatever in his proper- 
ties in the sense, that they should not even have the right of 
reversion after the death of his widow. If that was his inten- 
tion, necessarily he must have meant to confer an absolute 
estate on his widow; so that the reversioners would not have 
the right to take the property on the death ef the widow. I 
may also add that if he only wanted to safeguard the interests 
of his widow by declaring that he was a separate owner, the 
further clause that she has the right to his properties would be 
unnecessary, because even without any such declaration on his 
part, she would have such a right as a Hindu widow in case 
her husband dies as a separate owner. There must be some 
purpose in his laying special emphasis on the fact that she 
alone has the right to his property and none else has. Consi- 
dering this clause in the light of the surrounding circumstances, 
it seems to me that it is virtually a dispositive clause, whereby 
he wanted to confer an absclute cstate in his properties on his 
widow. As observed by my learned brother, the recent Privy 
Council decision in Shalig Ram v. Charanjit Lab would 
govern this case in the matter of interpreting a clause of this 
_kind as to whether he conferred absolute rights or only a 
limited estate. In the Privy Council case, with respect to the 
residue of the estate, the testator declared that his two widows 
and the widow of his son should be the heirs; in other words, 
that they should have the right to the residue of the estate. In 
the present case, the testator has declared that his widow 
should have the right to his properties. In considering the 
terms of the will which was the subject of the case before the 
Privy Council, their Lordships observed that the intention of 
the testator was to confer upon each of his two widows and 
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his daughter-in-law full proprietary rights in one-third share 
of the residue of the estate. This decision, I think, is a clear 
authority in favour of the appellant in the matter of determin- 
ing the legal consequence of this clause. The authority to 
adopt given by the testator to his widow under this will is not, 
in my opinion, inconsistent with the absolute disposition in 
favour of the widow. Even if the authority to adopt is con- 
ferred upon the widow, she can have an absolute estate in the 
property of the husband till she chooses-to make the adoption, 
and once she exercises that power she must necessarily be 
divested of her estate in favour of the adopted son. This 
result would occur even if she has the ordinary estate of a 
Hindu widow. Once she chooses to exercise the authority 
given by her husband, she must be divested of her interest in 
the property, whether it is an absolute estate or a limited one, 
and therefore the giving of the authority to adopt is not neces- 
sarily inconsistent with conferring on her an absolute estate. 


As to the nature of the estate conferred upon her by the 
provisions of the will in question, the trend of the recent deci- 
sions clearly goes to show that cven in the case of a disposition 
made in favour of a female, the same rules of construction as 
are applicable to males must apply and, in the absence of words 
of restriction or limitation, it must be presumed, as in the case 
of males, that an absolute estate was intended to be conferred 
on a female member. In the will in question there are no 
words of limitation or restriction or express words giving 
absolute power of alienation. In the absence of restrictive 
expressions, the same rule must apply and I am therefore of 
opinion that not only is the document a will, but the disposition 
thereunder amounts to conferment of an absolute estate on the 
widow. 

I therefore agree to the allowing of this appeal and to the 
appellant getting the amount in deposit as the sole claimant. 


K. C. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE JACKSON AND MR. JUSTICE 
KRISHNAN PANDALAI. 
Marukkolandayammal .. Appellants (Plaintiff) 
v. 
The Secretary of State for India in Council, 
represented by the Collector of Salem 
and another .. Respondents (Defend- 
ant and L. R. of 1st 
Defendant). 


Madras Revenue Recovery Act (II of 1864), S.59—Applicabiltty— 
Irregularities in conducting sale and absence of jurisdictton—Disturction 
between—Notices under Ss. 25, 27 and 36 addressed to dead person— Sale 
—Pulidity of—Suit to set aside. 


There is a clear distinction between irregularities in publishing and 
conducting the sale in which case the suit must be brought within six months 
prescribed by S. 59 and essential preliminary steps which are necessary to 
give the revenue authorities jurisdiction to conduct the sale, the omission of 
which makes the sale null and void. In the latter case, S. 59 does not apply 

The whole procedure in connection with sale of immovable properly is 
based on the assumption that there is a defaulter living who can receive the 
notices and avail himself of a chance to avoid the sale of his property by 
payment of the arrears. So where the village officers knew that the pattadar 
had long ago died but had not coriected the register and on default of pay- 
ment, notices of demand, attachment and sale were sent addressed to the 


dead man and affixed to the property, the sale is void. A suit to set it aside — 


is not subject io the period of limitation prescribed by S. 59 of the Act. 


Debi Bakhsh Singh v Habib Shah, (1913) L. R. 40 I. A. 151: I L. R. 
35 All. 331: 25 M. L. J. 148 (P. C.), relied on. 


Appeal against the decree of the Court of the Subordinate 
Judge vf Salem in A. S. No. 9 of 1925 (A. S. No. 20 of 1925 
on the file of the District Court of Salem) prelerred against 
the decree of the Court of the District Munsif of Krishnagiri 
in O. S. No. 368 of 1923. 

Salem Ramaswami Atyar for appellant. 

The Government Pleader (P. Venkataramana Rao) and 
C. V. Harihara Aiyar for respondents. : 

The.judgment of the Court was delivered by 

Krishnan Pandalat, J—The question in this case is whether 
a sale of land for arrears of revenue under Act II of 1864, 
all the proceedings in which were conducted after the death 
of the defaulter in the register and without the prescribed 
notices being given to any living person as defaulter, is valid. 
There is no direct authority on the point though it must have 
occurred frequently. 
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The facts are not in dispute. Chinnaswami Chetty, who 
died about 10 years before the suit, was the registered pattadar 
of field No. 101, 4 acres 79 cents in extent, in Tattampatti 
village in Krishnagiri Talug in Salem District. The plaintiff is 
his widow. He and his widow lived in Kallavi village in 
Uttankarai Talug about 10 miles from the property. 


After Chinnaswami Chetty’s death the register was not 
corrected as it should have been by the Collector under Regula- 
tion XXVI of 1802. But the village officials were content to 
collect the revenue from the plaintiff who paid it till fasli 1330. 
In fasli 1331 there was an arrear of Rs. 22-5-4 out of the annual 
assessment of Rs. 25-12-0. The plaintiff alleged in the suit that 
the Village Munsif was scheming to acquire the property and 
with that object made her believe that there would be a remis- 
sion of revenue that year and hence she did not pay in time and 
that taking advantage of this the sale was brought about 
secretly by the Village Munsif at which the 2nd defendant, a 
cousin of his, bought the land for Rs. 310, a gross under-value. 
This part of the case is however not accepted by the Lower 
Courts and is not material. What is material however is that the 
Village Munsif knew, as found by the lower appellate Court, that 


the registered pattadar was long ago dead. According to the 


Act the demand notice and attachment and sale notices could 
not be issued to his widow unless her name was put on the 
register. In this state of facts, the demand notice under S. 25 
and the notices of attachment under S. 27 and of sale under 
S. 36 were sent addressed to Chinnaswami Chetty. The return 
to these notices is what was to be expected. The return to the 
demand notice, dated 25th January, 1922, reads “As the 
pattadar is not present this was affixed to the palmyra of the 
land”. To the attachment notice it is that “ The pattadar 
mentioned herein does not reside in the village. Hence the 
notice was affixed on the land on 14th June, 1922, and proclama- 
tion made by tom tom”. The sale notice under S. 36 is to the 
effect that the undermentioned iands selected out of those 
attached in satisfaction of arrears of land revenue by Chinna- ° 
swami Chetty of Tattampatti, the present registered landholder 
and a revenue defaulter, will be sold on 18th July. The return 
to this notice ts that as the paitadar mentioned herein does not 
reside in the village the notice was affixed on the land and 
publication made by tom tom and a copy served by affixture on 
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the land. The sale took place on 18th July when the 2nd de- 
fendant, a cousin of the Village Munsif, was the highest bidder 
for Rs. 310. The Collector duly confirmed the sale on 21st 
September, 1922 and put 2nd defendant in possession. The 
plaintiff on 16th November, 1922 and 28th November, 1922, 
filed objection petitions to the Collector who rejected them on 
Oth January, 1923. This suit was brought on 28th July, 1923. 


The defence of both defendants was in substance that the 
sale had been duly conducted under the Act and that whether 
this is so or not, the suit was barred by limitation as it was not 
brought within six months from the date of the cause of action. 
The plea of limitation will not avail unless the sale proceedings 
were conducted under the Act in accordance with the provi- 
sions of the Act in essential procedure such as gives jurisdiction 
for the sale—Ravala Nagamma v. The Secretary of State for 
India.1 There is a clear distinction between irregularities in 
publishing and conducting the sale in which case the suit must 
be brought within the six months prescribed by S. 59 and 
essential preliminary steps which are necessary to give the 


revenue authorities jurisdiction to conduct the sale, the omission — 


of which makes the sale null and void, in which case S. 59 does 
not apply. A notice under S. 8 in case of movables and 
under S. 25 in case of immovables is of the latter class. The 
absence of such notice makes the whole of the subsequent 
procedure for sale null and void: Mekaperuma v. Collector of 
Salem: and Bommayya Natdu v. Chidambaram Chetttar.8 The 
Government Pleader relies on Venkata v. Chengadu4 for the 
view that'failure to give notice under S. 25 is only an irregu- 
larity. But this case has not been followed on this point in 
subsequent decisions and the better opinion in this Court is as 
stated above. In Vadlur Chinna Nagi Reddi v. Devineni 
Venkataramiah’ which followed Venkaia v. Chengadu4 the 
other cases abovementioned were not referred to It does 
not appear from the report in Narayanan Nambudri v. Dano- 
daram Nambudrié in what respect the sale was not duly notified 
and what was the irregularity. The case was really one of 
alleged fraud in bringing about the sale. In Rajah Gotnden v. 


1. 1913 M. W. N. 75. 2. (1889) I.L R. 12 M, 445. 
3 (1899) I. L.R 22M. 440 at 446:9 M. L. J. 190. 
4. (1888) 12 M. 168 at 176 (F. B). 5. (1917) 7 L. W. 468. 


6. (1893) 4 M. L. J. 79. 
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Rajah Gounden’ the sale was in contravention of Regulation X 
of 1831 which prohibits the property of minors from being sold 
for arrears of revenue and it was held that notwithstanding 
this the sale could not be attacked except in a suit brought 
within 6 months. This decision is no longer law in view of the 
Full Bench decision in Szvaminatha Aiyar v. Govindaswami 
Padayachs8 that a sale of a minor heir’s properties after his 
father’s death for arrears of revenue in contravention of 
Regulation X of 1831 is ultra vires, that this is not cured by 
the minor’s mother’s name being entered in the register as the 
registered pattadar as it is the duty of the Collector under 
Regulation XXVI of 1802 to enter the name of the minor as 
the proper owner and thata suit to set aside such a sale is not 
governed by S. 59 of the Act. 

This being the effect of not giving a notice of demand 
under S. 25, the only point left is whether it makes any 
difference that a nolice was addressed to a dead man and 
affixed to the property on the wholly futile ground that “ the 
pattadar does not reside in the village” or that he is “not 
present”? It secms to us that the whole procedure in connec- 


tion with sale of immovable property is based on the assump- 


tion that there is “a defaulter,” +. e., in the case of a human 
being a living person who is in default. It is the duty of the 
Collector to maintain the land registers correctly. In this case 
the village officers knew that the pattadar had long ago died 
and there appears to have been no valid reason why the register 
was not corrected before the sale of land was decided upon. 
However that may be, to go through, with the name of a dead 
man, the procedure intended for giving living men a chance of 
saving their property is a farce and a futility. The Government 
Pleader suggested that as it has becn held in Venkanna Iyer 
v. The Secretary of State for India! that the modes of services 
of the notice mentioned in S. 25 are independent, it is open to 
the revenue authorities to choose any one of the modes pre- 
scribed and that in this case the last mode of affixing the notice 
to a conspicuous part of the land was selected and that that is 
a sufficient compliance with the law. In the first place in the 
decision relied on, both Judges did not lay down the proposition 





7. (1893) 4 M. L. J. 85, 
8. (1918) I. L. R. 41 M. 733: 34 M. L. J. 536 (F. B.). 
9, 1913 M, W. N. 494, 
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contended for, as one of them did not think it necessary to 
decide it. But whether the modes of service are dependent or 
independent, we have no doubt that all of them equally contem- 
plate that the defaulter for whose information the notice is 
intended is alive. The object of sending a notice, however it 
may be served, is that the person notified may know the thing 
notified. How can a notice be intended for a dead man? 
A similar situation to the present arose in Debt Bakhsh Singh v. 
Habib Shah!0 in which a suit was dismissed for default of 
appearance of the plaintiff, the truth being that before the date 
of hearing the plaintiff had diced and on that day his son was 
engaged in the funeral ceremonies. The Privy Council set aside 
the order saying that it is vitiated by applying to a dead man 
orders and rules applicable toa living man. We think that 
that is the vice of the sale proccedings in this case which in 
our opinion were of no force and offoct by reason of the 
absence of the fundamental requisite for giving the revenue 
authorities jurisdiction to conduct a sale, 4. e., that there should 
be a defaulter living who can receive the notices and avoid the 
sale by payment of the arrears ‘The sale was therefore void 
and S. 59 does not stand in the way. 


The 2nd respondent asked us in case we held against the 
sale that the purchase money may be directed to be returned. 
The Collector will no doubt pass the proper orders in case the 
sum is still with Government and we need not add that it will 
be open to him in case of need to take steps in accordance with 
law to recover any arrears of revenue. 


The decrees of the Lower Courts are reversed and the 
plaintiff will have a decree declaring that the revenue sale, dated 
18th July, 1922, of the suit property is void and of no effect 
and directing the 2nd respondent (2nd defendant) to deliver 
possession of the property to plaintiff with mesne profits from 
the date of suit to date of delivery at a rate to be determined in 
execution. The plaintiff will have her costs throughout from 
the defendants. 


S. R. Appeal alowed. 





10, (1913) L. R 40 I. A. 151 : L L. R. 35 A, 331: 25 M. L. J. 148 (P; C). 





Sri 
Ishwara- 
nanda 
Bharathi 
Swami 


t. 
The Board 
of Commis- 
sioners for 
Hindu Reli- 
giovs Ën- 
dowments, 
Madras. 


Ananta- 
krishna 
Aiyar, J. 


254 THE MADRAS LAW JOURNAL REPORTS. [ vot. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice REILLY AND MR. JUSTICE 
ANANTAKRISHNA AIYAR. 
Sri Ishwarananda Bharathi Swami Pettitoner® 
v. 
The Board of Commissioners for Hindu 
Religious Endowments, Madras Respondent. 


Madras Hindu Religious Endowments Act (Iof 1925), S 84 (2)— 
Application under—Jurisdiction of District Court—Procedure ap plycable— 
Right of patties to adduce evidence. 


When an application is made to a District Court under S. 84 (2) of the 
Madras Hindu Religious Endowments Act in respect of a decision arnved at 
by the Board on the question whether an institution is a math or temple 
within the meaning of the Act, the jurisdiction of the Court 1s not restricted 
to that of an appellate or revisional tribunal and the application being one to 
which the ordinary procedure of the Court will apply, the parlics have the 
right to produce such evidence as they wish. 


Damodaran v H R. E. Board, Madras, (1929) I.L.R. 53 Mad. 266: 58 
M. L. J. 494 (E. B.) and Chengashisseri v. The Board of Commissioners, 
fl, R. E , (1931) 61 M L. J. 862, referred to. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order -of the District Court of South 
Kanara, dated 4th April, 1930 and made in O. P. No. 56 of 
1928. i 


B. Sttarama Rao for petitioner. 
The Government Pleader (P. Venkataramana Rao) for 
respondent. 


The Court delivered the following 


JUDGMENTS. Anantakrishna Aiyar, J.—This case raises a 
question of importance. A question was raised before the 
Board of Commissioners for the Hindu Religious Endowments, 
Madras, whether the building in which the petitioner resides 
and in which the worship of the deity Sri Gopalakrishna 
Devaru is performed was an institution to which the Madras 
Hindu Religious Endowments Act applies. The Religious 
Endowmenis Board by its order, dated 27th April, 1927, decided 
that the institution was a math within the meaning of the Act, 
after giving notice to the petitioner and holding an enquiry. 
The petitioner filed a plaint in the District Court of South 
{Canara on 17th April, 1928, for a declaration that the building 
in question is not a math within the meaning of the Act nor an 


institution to which the Act would apply. He also filed an 
ee les 
°C. R, P. No. 891 of 1930, 22nd February, 1932, 
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application (O. P. No. 56 of 1928) to the District Court of 
South Kanara to modify or set aside the decision passed by the 
Board, and that application was filed within one year from the 
27th April. 1927. The original suit (No. 4 of 1929) as well 
as the original petition (No. 56 of 1928) were both posted for 
hearing on the same date in the District Court. The suit was 
dismissed by the District Court on the preliminary ground that 
it was barred by the provisions of S. 84 (2) of the Act and 
that the petitioner’s remedy was by means of an application 
to the Court under that section. Pending disposal of the 
appeal preferred to the High Court against the decision in O.S. 
No. 4 of 1929, the hearing of the original petition (No. 56 of 
1928) was adjourned. The High Court dismissed the appeal on 
4th March, 1931, holding that when by an act of the Legislature, 
powers are given to any person for a public purpose from 
which the individual may receive injury, and when the mode of 
redressing the injury is also pointed out by the statute, as has 
been done by S. 84 (2) of the Act, viz., by an application to 
the District Court, a suit for the said purpose is not maintain- 
able. When the suit was pending before the District Court, a 
commission had been issued to examine a witness, the warrant 
of commission being headed as issued both in O. S. No. 4 of 
1929 and O. P. No. 56 of 1928. When the petitioner applied 
for extension of time for the return of the warrant, the Court 
passed the following order on 4th April, 1930:— 


“The application for a commission was made in the suit. The suit has 


been dismissed. Ina petition under S. 84, I will not take additional evidence ` 


regarding it as an application for revision or as an appeal. Therefore the 
order for recording the petitioncr’s evidence on commission is revoked.” 

The present Civil Revision Petition is against that order 
of the learned District Judge. 


On behalf of the petitioner it was argued that the learned 
District Judge failed to exercise his jurisdiction in the matter 
by declining to take evidence, and that he erred in regarding 
the proceeding before him as an application for revision or as 


an appeal. It was contended that the proceeding before the’ 


District Court was an original proceeding in which the Court 
had to decide judicially on the rights of the parties, and that the 
Court was bound to allow evidence which the parties wished to 
let in to be recorded, following the procedure prescribed by the 
Code of Civil Procedure in disposing of suits and original 
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petitions (applications). Reliance was also placed on the 
observations made by the Full Bench in the case reported in 
Damodaran v. H.R.E. Board, Madrasl, to the effect that “these 
applications are analogous to a regular suit filed by an unsuc- 
cessful claimant” and also on Chengazhisseri v. The Board of 
Commnusstoners for Hindu Religious Endowments® in which it 
was held that the District Court had no jurisdiction under 
S. 84 (2) of the Act to direct a remand and re-hearing of the 
case by the Board. 

On behalf of the Board, the learned Government Pleader 
argued that when a dispute arises as to whether an institution 
is a math or temple as defiucd in the Act, the Board inquires 
into the matter, records evidence and then passes its decision, 
and that the only remedy available to any person affected by 
such decision is to apply to the District Court to modify or set 
aside such decision, and that the jurisdiction of the District 
Court is confined to allow evidence to be taken when there is a 
lacuna or defect in the evidence recorded or when the Board 
had erroneously excluded evidence or declined to allow 
evidence to be adduced or when the Court wants additional 
evidence to enable it to dispose of the matter. He strongly 
opposed the view suggested by the petitioner that the proceed- 
ings are to be taken de novo in the District Court, ignoring the 
proceedings taken before the Board. He submitted that the 
procecdings before the Court under S. 84 (2) of the Act are 
not in the nature of “an original petition,” nor of “an original 


* suit,” in which the Court would be bound to confine its decision 


to the evidence adduced therein and he stated that though the 
Court would have jurisdiction to supplement the evidence that 
was before the Board in proper cases, the proceedings before 
the Court was in essence one by way of appeal against the 
decision passed by the Board. He emphasised on ihe use of 
the word “decision” in S. 84, and drew attention to the circum- 
stance that the aggrieved party’s remedy was by an “applica- 
tion” to the Court, and not by way of “suit”. He pointed out 
that while some sections of the Act provide for a “suit” being 
filed in the District Court, some other sections provide for an 
“application” being fled. He maintained that the Board wasa 
statutory body, that rules and by-laws had been framed for the 





1. (1929) I. L. R. 53 Mad. 266 at 269; 58 M. L, J. 494 (F.B.). 
2. (1931) 61 MLL. J. 862, 
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conduct of proceedings before the Board, that witnesses were 
examined and evidence taken by the Board, and that it was 
only after consideration of the whole evidence that the Board 
passed its “decision” to the effect that the institution in question 
is a math, and that it is opposed to the whole scheme of the 
Act to ignore all these proceedings and say that the aggrieved 
party is entilled to begin a fresh proceeding in the District 
Court and start investigation from the very beginning, and 
practically—in the generality of cascs—adduce the same evi- 
dence that was adduced before the Board. Whether viewed as 
an appeal or revision, he contended that the petitioner had no 
unrestricted right to let in evidence, and thai the District 
Judge’s order was right. 


Mr. B. Sitarama Rao, the learned advocate who appeared 
for the petitioner, as well as the learned Government Pleader 
who appeared for the respondent, invited us to certain provisions 
of the Land Acquisition Act and of the Provincial Insolvency 
Act with reference to tne powers of the Court on applications 
made to it under certain sections of those Acts; we thought that 
we are not likely to derive material help in deciding the present 
matter by reference to those provisions in the other Acts; and 
we are of the opinion that the question before us should be 
decided by reference to the provisions contained in the Madras 
Hindu Religious Endowments Act. 


On going through the material sections of the Act to which 
our attention was drawn, we find that the Legislature has given 
the Board the right to decide in the first instance whether a 
particular institution is a math or temple within the meaning of 
the Act. It is very rarely that the Legislature invests a claimant 
himself with the right to decide the question in dispute between 
himself and another. We are not now concerned with the 
policy of the Legislature. The Legislature has, however, 
provided for the decision in the first instance by the Board itself 
on the question whether an institution which is claimed by the 
Board asa math or a temple coming within the definitions 
of the Act is such when the same is disputed by the other party. 
The question now before us is as to the exact nature of the 
proceedings which the aggrieved party is entitled to take in the 
District Court under S. 84 of the Act with reference to the 
decision of the Board. It was argued on behalf of the peti- 
tioner that the so-called “decision” is one by the Board in its 
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own favour holding that the institution comes within its juris- 
diction and powers, and that it is impossible to assume that the 
Legislature made the Board a judge of its own claims as 
against a partly who contests the same, and that all that the Act 
provides for is an investigation by the Board of the nature of 
the institution with a view to deciding whether the Board should 
withdraw from the matter or not, and that any inquiry made by 
the Board in such a matter could not be said to be in any way 
a judicial inquiry by a judicial tribunal. It was argued that 
the so-called decision is really in the nature of an executive 
order—and, in any event, a summary order—and that the 
aggrieved party is-entitled to have his rights inquired into and 
decided by a Civil Court in the ordinary manner. 

The matter is an important one, and some of the provisions 
of the Act are difficult to construe. But after the best con- 
sideration I have been able to give to this case, I have come to 
the conclusion that the contention raised by the petitioner 
should be upheld. 

It was pressed upon us by the learned Government Pleader 
on behalf of the respondent that the only remedy open to the 
petitioner is “to apply to the Court to modify or set aside the 
decision of the Board” as “the order of the Board” is declared 
to be “final subject to the result of such application”. The 
ordinary right of suit which a party possesses when his legal 
rights are interfered with is not available to a person in the 
position of the petitioner, since the Act contains special provi- 
sions as to the mode of obtaining relief when a person’s rights 
are interfered with under the Act. It was so decided in a suit 
between the present parties by the High Court. See Iswara- 
nanda Bharathi Swami v. Commisstoners, H. R. E. Boards. 
Emphasis is laid on the use of the words “apply” and “appli- 
cation” in S. 84, and it was argued that the proper construction 
of the section is that the aggrieved party is given the right to 
apply to the Court to exercise powers in the nature of an 
“appeal” or “revision”, as contra-distinguished from the right 
of “suit”. Prima facte, this argument is entitled to weight as 
ordinarily there is a distinction between an “application” and a 
“suit”; in fact, the Act uses the word “suit” in several 
sections, 55 (4), 57 (3), 57 (4), 63 (4), 65, 67 (5) and 73, 
and the word “application” in some other sections, 44, 62, 70 





3. (1931) I. L. R, 54 Mad, 928: 61 ML. J. 117, 
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(2), 76 (2), 77 (2), 78 and 84 (2). But an examination of 
some Of the relevant sections of the Act discloses that the 
Legislature has not clearly kepi the distinction in view through- 
out this Act regarding the use of the word “application”. 


Turning to S. 53 (3) of the Act, we find the following :— 


“ A lruslee suspended . . . . under this section may, within thice 
mouths of the date of the communication of the order of suspension, removal 
or dismissal, appeal to the Board against such order: provided that a here- 
ditary trustee may, in lieu of appealing to the Board, apply within the same 
period to the Court to modify or cancel the order of the Committee.” 

In the same sentence we see the words “appeal” and “apply” 
used,—“‘appeal” to the Board and “apply” to the Court. If by 
the term “apply” it was intended that the application is by way 
of appeal, why should the Legislature not use the word 
“appeal” in connection with the Court also; why not say, in lieu 
of appealing to the Board he may appeal to the Court. This is 
rather significant. Again, in connection with the Board, it is 
mentioned in ihe Act that the trustee may appeal to the Board, 
and nothing is mentioned regarding the reliefs that may be 
granted by the Board on appeal. One can understand that 
position. Prima facte, and in the absence of anything to the 
contrary in the enactment creating the right of appeal, the 
appellate tribunal has got the same powers as the tribunal whose 
orders are complained against, and the appellate tribunal could 
confirm, modify, reverse, or pass other orders as it should 
think fit. The appellate tribunal may reverse the order appeal- 
ed against and remand the proceedings for fresh disposal. All 
these powers could be ordinarily exercised when a right of 
appeal is conferred ona tribunal. But the Legislature has in 
S. 93 (3) enacted that hereditary trustee may in lieu of 
“appealing” to the Board “apply” within the same period to 
the Court to modify or cancel the order of the Committee. 
Why were the words “modify or cancel” used in connection 
with the application to the Court, if by the term “application” 
the Legislature rcally meant an “appeal”. The use of these 
words in connection with the application to the Court in such 
cases under S. 84 of the Act formed the basis of the recent 
decision of this Court in the case reported in Chengashisseri 
v. The Board of Commissioners, H. R. E3 There, the 
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learned Judges, Wallace and Madhavan Nair, JJ., observed as 
follows:-— 


“Tn our view the District Court had no authority under S. 84 (2) of 
the Madras Hindu Religious Endowments Aci to direct a remand and re- 
hearing of the case. The powers conferred on the Court by that section are 
only to modify or set aside the decision of the Board and, of course, to 
dismiss the application. If the section had meant that the Court was an 
appellate authority with all the normal powers of an appellate Court, we 
should expect that to have been stated.” 

The use of the word “appeal” with reference to 
the Board, and “ apply” with reference to the Court, 
coupled with the provision that the Court could modify 
or cancel the order, is prima facte a strong indication that 
the Legislature did not in this section intend to use the 
two words to connote the same idea. No doubt the word 
“suit” is used in some sections in connection with the aggricved 
parties’ right to resort to Court; the aggrieved party is given 
the right “to institute a suit in Court to modify or set aside 
particular orders,’ or, he may “appeal to the Board against 
such orders”. [See Ss. 55 (4) and 67 (4)]. The word ‘suit’ 
is used in other sections also as already mentioned. The 
circumstance that under S. 84 the aggrieved party is given the 
right ‘to apply’ to Court, and not the right ‘to institute a 
suit’, is undoubtedly a very important one; but is it conclusiver 


We find there is a provision to the following effect in 
some of the sections of the Act—“the order of the Court, when 
such application is made, shall be final’. See Ss. 76 (3), 33 
(4). On the other hand, we find no such qualifying words 
either in S. 77 or in S. 84, and the omission of these words in 
those two sections seems to be rather significant. Applications 
by way of originating summons could he made by trustees to 
the Court for advice and directions in particular matters. See 
Ss. 34 and 36 of the Indian Trusts Act, for example. It is a 
question for consideration whether in some of the provisions 
of the Madras Hindu Religious Endowments Act, the word 
“application” was not used in that sense—the Court’s order 
being in such cases final and not open to appeal—and whether 
when in some other sections the word “application” is used, 
oinitting at the same time the words “the order of the Court 
shall be final,” the Legislature did not really mean simply that 
the aggrieved party may move the Court—t.e., take appropriate 
proceedings in Court with a view to have particular orders 
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modified or set aside or cancelled, —not caring to describe the 
exact technical legal nomenclature of the proceeding to be 
taken in Court. 


It is rather curious that the Legislature has chosen to use 
two different expressions in connection with an aggrieved 
person’s remedy in the District Court. We have seen that in 
Ss. /6 and 53, the Legislature has said that “the order of the 
Court when such application is made shall be final”. In Ss. 77 
and 84, on the othet-hand, the Legislature has said that “subject 
to the result of such application to Court, the order or decision 
of the Board shall be final’. | In Ss. 55, 57, 64 and 67 we find 
the following :—“Subject to the result of such suit, the order 
shall be final”. The question suggests itself whether there is 
any, and, if so, what difference betwéen saying that “the order 
of the .Court when such application ts made shall be final,” and 
saying “subject to the result of such apphication to Court, the 
order shall be final’. When the Législature stated that 
“subject to the result of such suit, the order shall be final,” it 
may be taken that it is the ultimate and final result of the suit 
by the final appellate authority that was evidently meant. 
Does the use of the words “subject to the result of such 
application” in Ss. 77 and 84 suggest any such wider meaning? 
It is not necessary at present to pursue this line of discussion. 


In this connection, I may refer to the circumstance 
(though by no means a conclusive one) that in Schedule IJ, 
column 3 of the Act, the court-fee payable on an application 
contemplated by S. 84 (2) is “the fee leviable on a plaint under 


Art. 17, Schedule II, of the Madras Court-Fees Act”. Thus ' 


court-fee payable on such a proceeding is that payable on a 
plaint. This circumstance is not, of course, conclusive. 

The learned Governinent Pleader emphasised on the use 
of the word “decision” of the Board in S. 84 and argued that 


it is the decision of a judicial trihunal, and that the Legis- .- 


lature obviously meant that though the decision may he called 
in question by way of appeal to the Court, it should not be 
ignored and all proceedings preceding it thrown away, as 
would be the case if the Court has to begin everything de novo, 
according to the contention raised by the petitioner. But I do 
not think that the use of the word <decision” in S. 84 would 
by itself be conclusive that it is the opinion arrived at by a 
judicial tribunal in a judicial manner. The word “decision” 
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occurs also in S. 56 (4) of the Act, but it cannot be said that 
the word “decision” used in S. 56 imports all the above. | 
It was then contended that the Board inquires into the 
matter carefully, records evidence, and hears counsel on behalf 
of the parties interested. While it speaks very well of the 
Board that the public body takes every reasonable care that its 
conclusions are arrived at after careful inquiry and considera- 


‘tion, it could not be said that the decision of the Board regard- 


ing the matters like the one now before ugis the decision ofa 
judicial tribunal arrived atin a judicial manner. The ques- 
tion before the Board was whether the institution in question 
was a math within the definitiofi of the Act, it being contend- 
ed on the other side that it was not. The Board would have 
no jurisdiction over the institution in question unless it be a 
math. Therefore ina case where the Board claims that it isa 
math, and is in the pogition of a claimant while the other party 
disputes the same, the Board has to decide whether its conten- 
tions have been proved. Thus in one sense the Board is to_ 
judge on its own claims. It is true that the duty of the Court 
is only lo interpret the statute and give effect to the same, and 
not to question the policy of the statute. But in considering 
the effect of an order passed by the Board when the terms of 
the statute are not clear, it is, I think, legitimate to start with 
the assumption that, in the absence of a clear provision to the 
contrary, orders passed by the Board upholding its own claims 
could have been meant only to be tentative and subject to be 
agitated before the Civil Courts in the usual way. Several 
other sections to which our attention was drawn deal with 
matters where the position of the Board is materially different. 
Our attention has not been drawn to any specific provision of 
ihe Act which clothes orders like the one in question with the 
characteristics and binding nature of a Civil Court’s adjudica- 
tion. The Board is nowhere expressly styled a judicial body, 
no section expressly gives it the right to administer oath, nor 
does any section expressly throw upon it the obligation to decide 
judicially on the rights of parties as a Civil Court. The Local 
Government is, no doubt, given power under S. 71 (e) of the 
Act to make rules with reference to the powers of the President 
and Commissioners of the Board to make inquiries and to 
compel the production of documents. The Local Government 
may or may not make such rules, and, in making such rules, 
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may restrict the powers of the Board, with reference to those 
matters, in any way they like. Some of the rules framed by 
the Local Government were read to us: one of the rules is to the 
effect, that “it shall not be necessary to take down the evidence 
of the witnesses in writing at length, but as the examination of 
each witness proceeds, a memorandum of the substance of 
what cach witness deposes shall be written and signed by the 
presiding Commissioner, or by the Commissioner, as the case may 
be, and shall form part of the record.” A Civil Court sitting 
as an appellate tribunal in such matters may find it extremely 
difficult to properly appreciate the evidence so recorded in such 
cases. The Board is entitled under S. 19 to make by-laws, 
among others, as “to the manner irk which their decision shall 
be ascertained otherwise than at meetings.” The arrangement 
by which a decision is arrived at by members of a Board by 
circulation of papers may have something to recommend it, if 
considered as an executive or administrative body. But it is 
ordinarily unknown to the judicial tribunal system, under which 
personal discussion among members- of ‘the tribunal and open 
argument in public Court by parties or counsel are given very 
great importance. A decision arrivel at by the Board after 
full inquiry would no doubt be entitled to great consideration, 
but we do not ihink that its decision in the present case could 
be said to be the decision of a judicial tribunal, or that the 
Legislature treating it like that, has provided only for an appeal 
to the Civil Court under S. 84 of the Act. It may here be noted 
that, excepting the President, the other Commissioners of the 
Board need not necessarily be persons having legal qualifica- 
tions. See S. 12 of the Act. Under the Act the Commissioners 
are not bound to note the points for decision, the findings 
thereon, nor the reasons for the same. 








As already mentioned, the dispute relates to the very exist- 
ence of a math in the present case. The Board asserts its 
existence, whereas the other party denies it. In such a matter, 
in the absence of clear indication to the contrary in the Act, 
we should not he justified in holding that the Civil Court which 
has been given jurisdiction in the matter could only proceed on 
the materials which were before the Board. The absence in 
S. 84 of the words “the order of the Court shall be final,” 
which find a place in Ss. 76 and 53 of the Act, seems to indicate 
that the Legislature pursued a different policy with reference to 
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S. 84, evidently having regard to the importance of the nature 
of the dispute between the parties. It is curious that these 
words do not find a place in S. 77 of the Act, which deals with 
the determination by the Board as to what portion of the endow- 
ment or property belongs to the religious portion of the institu- 
tion and what portion to the secular portion of the institution, 
in a case where the property has been given to an institution 
which is partly of a religious and partly of a secular character. 
There also, the Board has to practically decide as between its 
claims and the claims of another, and so the matter seems to 
have been dealt with in exactly the same way as in S. 84. 


par 

It was further argued fọř the petitioner that right of suit 
in the District Court is given by the Act to aggrieved parties in 
respect of comparatively less important matters, ihe sugges- 
tion being that the right of suit (in effect) in respect of such a 
vital question, viz., whether an institution in question is a math 
or not, is not likely tẹ have been withheld. It was also men- 
tioned that the period bf one year allowed to aggrieved parties 
to apply to the District Court would rather indicate that the 
real nature of the proceedings is not ‘“appeal’—as ordinarily 
understood—the suggestion being that in respect of appeals 
properly so called, a comparatively shorter period is fixed by 
the Act in other cases, and that such a long period of one year 
is not likely to be allowed if the proceedings were considered to 
be “appeal proceedings”, as ordinarily understood. It seems 
to ine that these considerations by themselves would not be 
conclusive in the absence of other clear indications in the Act 
itself. 


No doubt some of the considerations mentioned above are 
not of great significance; but having regard to general prin- 
ciples and also to the indications derived from the other 
portions of the Aci, I am inclined to think that the jurisdiction 
of the District Court in disposing of the matter that comes be- 
fore it under S. 84 of the Act is not confined to the jurisdiction 
of the Court of Appeal in the matter of allowing evidence to be 
adduced. The decision of the learned Judges in the case re- 
ported in Chengazhtssert v. The Board of Commissioners, 
H. R. E3 in so far as it goes, supports this view. Further, I 
think that there are some observations in the judgment of the 


a ee E 
2, (1931) 61 M L. J. 862. 


< LXUI] THE MADRAS LAW JOURNAL REPORTS. 265 


Full Bench of this Court in the case reported in Daniodaran v. 
H. R. E. Board, Madras! which would directly help us in the 
decision of the matter before us. The question before the Full 
Bench was as to the exact amount of court-fee payable on an 
application made under S. 84 (2) of the Act. At page 269 it 
was observed: 

“These applications are analogous to a regular suit filed by an unsuc- 
cessful claimant. They are not really suits for any declaratory decrees The 
observations of the Privy Council in Phil Kumari v. Ghanshyam Misrat 
may be considered in dealing with a matter like the present.” 

Thus, the Full Bench, while holding that they are not 
really suits for any declaratory decrees, in which case court-lee 
is to be calculated in a different way, was of opinion that an 
application under S. 84 (2) is “analogous to a regular suit”. 
This opinion of the Full Bench is relevant to the present case, 
and is of great help to us. If they are analogous to a “regular 
suit” they could not ordinarily be analogous to “an appeal” or 
“revision”. The Court’s powers in respect of taking evidence 
in proceedings before it are governed by the provisions of the 
Code of Civil Procedure. In this connection the observation 
of the House of Lords in National Telephone Company, 
Limited v. Postmaster-Generald are useful; there at page 562 
Lord Parker observed as follows :— 

- “Where by statute matters are referred to the determination of a Court 
of record with no further provision, the necessary implication is, Í think, that 
the Court will determine the matters, as a Court. Its jurisdiction is enlarged, 


but all the incidents of such jurisdiction, including the right of appeal from 
i(s decision, remain the same.” 


See also Parthasaradhi Naidu v. Koteswara Raos. 


It might he asked- why the words “to modify” or “set 
aside” such decision occur in S. 84, if a right to question the 
decision of the Board in the ordinary way in the Civil Court is 
given to the aggrieved party. If an explanation has to he sug- 
gested for the use of the words in the section, it may be said 
that the words were probably used to make it clear that it is not 
obligatory on the Civil Court to simply set aside the order of 
the Board for irregularity, etc., if it should come to the conclu- 





1. (1929) I. L. R.53 M 266:58M. L. J. 494 (F. B). 
4, (1907) L. R. 35 I. A. 22: I. I. R, 35 Cal 202: 17 M. L. J. 618 (P. C). 
5. (1913) A. C. 546. 
6. (1923) I. L. R. 47 Mad. 369 at 373146 M. L. J. 201 (F. B.). 
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sion that a modification of the order passed by the Board would 
represent the real rights of the parties. Compare Article 13 of 
the first schedule of the Limitation Act with Article 14 of the 
said schedule. Suits to alter or set aside a summary decision 
or order of a Civil Court not established by Letters Patent, are 
well known to law, and the court-fees due on such suits is 
provided for by Article 17 of the Court-Fees Act, Schedule II. 


Finally, it may be noted that under S. 53 (3) of the Act, a 
hereditary trustee may, in lieu of appealing to the Board, apply 
to the Court to modify or cancel the order of the Committee. 
What is the exact nature of the jurisdiction of the Court when 
dealing with the order of the Committee, (it is not an order of 
the Board)? Is the Committee also a judicial body? One nee 
not pursue the matter further. . 


Statutes which limit common law rights must be express- 
ed in clear and unambiguous language; and an illustration 
given is the case of a statute which detracts from rights of 
ownership or that which takes away the jurisdiction of the 
High Court. See Halsbury’s Laws of England, Vol. 27, pages 
150 and 151. The decisions of the Privy Council in the cases 
reported in Raw Veeraraghavulu v. Venkata Narasimha 
Naidu Bahadurt and Secretary of State for India v. 
Cheltkant Rama Raos and of the House of Lords in National 
Telephone Company, Limited v. Postmaster-Generals are nol 
directly useful in solving the exact question before us at this 
stage of the proceedings. A passage from the judgment of the 
Privy Council in the case reported in Secretary of State for 
India v. Chelikani Rama Rao8 at page 624 may, however, be 
cited: 


“The claim was the assertion of a legal right to possession of and pro- 
perty in land; and if the ordinary Courts of the country are seized of a dis- 
pute of that character, it would require, in the opinion of the Board, a 
specific limitation to exclude the ordinary incidents of litigation ” 

Section 84 of the Act does not state that the jurisdiction 
of the Court is by way of appeal from the decision of the 
Hindu Religious Endowments Board, in the same way as it has 
described, in other sections of the Act, that the nature of the 


jurisdiction of the Board is by way of appeal from the orders 


m= e 
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passed hy the Committee. We cannot, therefore, uphold the 
contention that the jurisdiction of the District Court is 
restricted to that of an appellate tribunal. In a popular sense, 
it might be said that what the District Court does in such 
matters is, in a way, similar to an appeal against the decision 
passed by the Board. Under Act XXVIII of 1860, “an appeal 
by way of regular suit’ before the District Court against the 
decision of the Survey Officer was provided for. See Kamaraju 
v. The Secretary of State for India.2 It is only in such a 
sense that the District Court’s jurisdiction could be said to be 
that of an appellate tribunal; but we are concerned here with 
the question whether the District Court, in proceedings under 
S. 84 of the Act, has got only the powers of a Court of appeal 
as provided by the Code of Civil Procedure. As the Legisla- 
ture has not specifically mentioned that the jurisdiction is by 
way of appeal from the decision of the Board, but has given 
the right to the aggrieved party to apply to the District Court 
to alter or set aside the order, I feel that I am not justified in 
cutting down the rights of the aggrieved party in his proceed- 
ings before the District Court in the absence of any specific 
provision in the Act to the contrary. l 


The use of the words “apply” and “application” is not, in 
my opinion, conclusive in favour of the respondent’s contention. 
In Wharton’s Law Lexicon the meaning of the word “applica- 
tion” is given as foilows :— s 

“ A request, a motion to a Court or Judge,—the disposal of a thing.” 
See page 67. 

It was observed in International Financial Society v City 
of Moscow Gas Companyıo that the word “application” is not 
inapplicable to the hearing of a suit as well as to an interlocu- 
tory proceeding. Thesiger, L.J., observed at page 246 as 
follows :— 


“ The words used in the rule, ‘refusal of an application,’ are certainly 
not very happily chosen to express the dismissal of a bill. But at the same 
time it scems to me that they are wide enough to include it, and that they are 
equally wide enough while they become appropriate to the refusal of relief 
applied for in a statement of claim, which is the form of procedure to which 
this rule is primarily applicable.” 


The question in that case turned on the construction of 
O. 58, R. 15 of the Rules of the Supreme Court. The argument 
of the appellant’s counsel (see page 243) was this: 








— 
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“ An ‘application,’ as the word is used in the rule, and as it is commonly 
understood, is made by motion or summons, and when it is refused no for- 
mal order nced be drawn upatall. . . The decision of the Court on the 
hearing of the cause is always called in the rules a ‘jSudgment’.” 

In meeting that argument, James, L. J., observed at page 
243 as follows :— 


“ It is impossible, as it seems to me, to read the word ‘application’ in 
any limited sense as an application for an interlocutory order, because it 18 
quite obvious that the rule applies to other than interlocutory orders.” 


Similarly, Baggallay, L. J., observed at page 246: 

“ It has been suggested that the word ‘application,’ as used in the above 
sentence, has a limited meaning, and that it docs not include a motion for 
decrce at the hearing. I can see no ground whatever, in the o1dinary gram- 
matical construction of ihe rule, to give it so limited a meaning, aud certainly 
if we refer to other portions of the Order and the several rules under the 
Orders, we shall find the word ‘application’ and the word ‘apply’ constantly 
used with reference to every class of application.” 

Very valuable rights of property are in question. The 
District Court is given jurisdiction in the matter. The provi- 
sions of the Act are not clear that the jurisdiction of the 
District Court under S. 84 (2) is only that of a Court of 
appeal or revision. Nor is it clear that the decision of the 
Board on a mattér like this is that of a judicial tribunal, as 
ordinarily understood, arrived al in the usual judicial manner 
of Courts? The use of the word “decision” in S. 84 is not 
conclusive having regard to its use in S. 56 of the Act. 
Nothing of a conclusive nature could be inferred from the use 
of the words “apply” and “application” in S. 84. Those words 
do not seem to have been used in any technical sense in that 
section, having regard to the use of those words in some other 
sections of the Act. If the term “suit” had been used in S. 84, 
the matter would have been conclusive in favour of the peti- 
tioner’s contention. The omission of the words “ the order of 
the Court shall be final” from Ss. 77 and 84 of the Act, while 
they are used in some other sections of the Act [see Ss. 53 (4) 
and 76 (3) ] with reference to orders passed by the Court on 
applications would seem to indicate that the nature of the 
orders passed by the Court under these two sections is different 
[rom the nature of orders passed by the Court under the other 
sections of the Act. The court-fee payable in respect of an 
application under S. 84 is, under Schedule II of the Act, that 
payable on a plaint under Article 17 of the Schedule II of the 
Court Fees Act. A Bench of this Court has held that the 
District Court in proceedings under S. 84 has no jurisdiction 
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to remand the proceedings to the Board for fresh inquiry. The 
observations in the Full Bench judgment of this Court in the 
case reported in Damodaran v. H.R. E. Board, Madras,\ in- 
dicate that the proceedings under S. 84 are “analogous to a 
regular suit”. The use of two different words “appeal” and 
“apply” in S. 53 of the Act would prima facte indicate that they 
were used to connote two different ideas and not one and the 
same—the aggrieved person is to “appeal” to the Board, but 
to “apply” to the Court. 

On the other hand, the use of two different expressions 
‘institute a suit” and “apply to the Court” by the Legislature 
in various sections of the Act would seem prima facte to 
indicate in the contrary direction. Iam not now directly con- 
cerned with the question whether an appcal lies against the 
decision passed by the District Court in such a matter, nor as 
regards the exact nature of such an appeal. Even in the matter 
of disposing of original applications which involve disputes 
about valuable legal rights, when they are properly filed in the 
District Court, that Court has jurisdiction to take evidence and 
hear arguments before piving its decision; and I am unable to 
see why it should be different in the case of proceedings taken 
in Court under S. 84 in the absence of any clear provision to 
the contrary in the Hindu Religious Endowments Act. 

The provisions of the Act, in my opinion, are not clear in 
this matter; having regard to the considerations mentioned 
above, could it be said that the application made to the Court 
under S. 84 is by way of “appeal’’ or “revision” within the 
meaning of the Code of Civil Procedure. On the whole, I 
think that the learned District Judge was in error in regarding 
the application before him as “an application for revision or as 
an appeal”. His order will accordingly be set aside, and he 
will be directed to pass fresh orders on the application to take 
evidence on commission. 

Costs of this Revision Petition will be costs in the cause 
and should be provided for by the District Judge when passing 
final decision on the proceedings pending before him. 

Rely, J.—I agree. I may add that in my opinion the 
contention of the Board that an application under S. 84 (2) of 
ihe Act is only in the nature of an appeal or revision petition, 
which must be disposed of on evidence taken by the Board, is 
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obviously untenable unless the decision of the Board under 
S. 84 (1) is the decision of a judicial tribunal reached by pro- 
cedure appropriate to a Court of law. It may be noticed that 
only one of the members of the Board need be a person of any 
legal training or experience. And the Legislature has not 
thought fit to prescribe the procedure of the Board in arriving 
at its decision. There need be no pleadings on record. Evi- 
dence need not be given on oath, and none necd be recorded. 
No reason need be given for the decision. No pleader need be 
heard. ‘The proceedings need not be conducted in public. The 
Local Government by rules and the Board itself by by-laws have 
provided for some of these things: but they need not have 
done so. In my opinion it is impossible to suppose that the 
Legislature in giving any person affected recourse to the Court 
against such a decision of such a tribunal intended to restrict 
the Court to such evidence as the Board might happen to have 
recorded or cven to such evidence supplemented to the extent 
to which a Court of Appeal can supplement the evidence taken 
by a Court of first instance. In my opinion the only reasonable 
interpretation of S. 84 (2) isthat the application to be made 
under the sub-section is, so far as the Court is concerned, an 
application, to which the ordinary procedure of the Court will 
apply and on which the parties have the right to produce such 
evidence as they wish. Not only are the ordinary powers of 
the Court and the ordinary rights of parties applying toa 
Court for relief not taken away explicitly; if they did not 
exist, the remedy provided by the Legislature might well be 
illusory. 

B. V. V. Petitton allowed. 
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Contract Act (I of 1872), S 73—Contract for sale of goods--Breach 
of—Measure of damages. 
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In assessing damages against the seller for breach of contract for the 
sale and délivery of goods, if there was an available market for the goods at 
the date of breach, the damages must be based on the difference between 
that market price and the contract price. 


Appeal No. 9of 1931 from iwo judgments of the High 
Court, Patna, dated the 7th May, 1928 and the 28th May, 
1929, affirming, but with material variation, two judgments 

f the Subort nate Judge of Purnea, dated the 12th March, 
1924 and the 21st July, 1928. 


The suit giving rise to the appeal was brought by the plaintiff- 
appellant against the defendant-respondent for damages for breach 
of a contract tor the sale of a quantity of indigo seed. The High 
Court, applying the rule in Grebert-Borgins v. Nugent, awarded 
Rs. 850 as damages, and also ordered the refund of Rs. 1000, earnest 
money. 


Against the said decree of the High Court, the plaintiff appealed 
to His Majesty in Council. 


J. D. Casswell for appellant. 
Dunne, K. C. and Wallach for Ist respondent. 


l6th June, 1932. Their Lordships’ judgment was deli- 
vered by 


Lorp WricHt.—The questions in this appeal are whether 
the first respondent, who was substituted for his father as 
defendant on the latter’s death, is responsible in damages and 
if so, in whai sum to the appellant, who was plaintiff in the 
action. The claim was on a contract, dated the 9th November, 
1919, for the sale of 200 maunds of new crop Java indigo seed 
at Rs. 22 a maund excluding bags, f.o.r. Purnea railway station, 
delivery to be made in April, 1920, the plaintiff paying (as in 
fact he did) on the date of the contract Rs. 1000 as earnest 
money. The first question is whether that contract was made, 
as it purported to be made, by one Hervey (who was on the 
plaint joined as a defendant in the suit, but was dismissed from 
it on 12th March, 1924) as agent for the defendant, who will 
be hereafter referred to under the description of respondent, 
which term will be applied equally both to the original and the 
substituted defendant. Hervey was at the date of the contract 
manager of the respondent’s factory at Kajah; it was denied 
that he had actual or implied authority to make the contract. 
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Their Lordships are of opinion that this contention is not now 
open to the respondent, since it involves a question of fact 
which has now been concluded by the concurrent findings of 
two Courts: that Hervey had autl®rity has been held first 
by the Subordinate Judge of Purnea and thenby the Judges of 
the High Court of Patna. There was ample evidence before 
the Courts that Hervey haa made in the past for the respond- 
ent similar contracts, which had been duly carried out, and 
also that it was in the ordinary course of an employment such 
as his to make such contracts for his employer. No question 
of law was involved. Indeed, the argument on behalf of the 
respondent on this aspect of the case seems to have been that 
the actual contract, made as it was before the extent of the 
then next succeeding indigo crop on the Kajah estate could be 
foreseen (because the crop is not harvested until between 
February and April), was speculative and improvident from 
the standpoint of his employer’s interest rather than that it was 
unauthorised as against oulside dealers. Their Lordships are 
of opinian that the contract must now be held to be a valid 
contract binding the respondent. 

The respondent failed to make any deliveries either by the 
end of April, 1920, or at all. The question then is, what are 
the damages, that is, at what date are they to be estimated and 
on what basis. Hervey had left the respondent’s service in 
December, 1919, and was, succeeded by C. J. Berrill. The 
appellant wrote on the 3rd May, 1920, to Berrill pressing for 
delivery, and again on the 10th May, 1920, to the « Manager, 
Kajah concern”. On the 2nd June, 1920, he received a reply 
requesting him to send a copy of the contract he had stated had 
been entered into, but by letters of the 1st June and 11th June, 
1920, he was informed that the contract was unauthorised and 
invalid and was offered a refund of the deposit of Rs. 1000; 
and the same repudiation was reiterated on the Ist July, 1920. 
The Subordinate Judge at Purnea found that the contract was 
finally repudiated on the Ist June, 1920, and accordingly 
treating that as the date of breach assessed the damages on the 
basis of a market price then ruling of Rs. 60 per maund. On 
appeal, the Judges of the High Court at Patna held that the 
date of the breach was the 30th April, 1920, by which date the 
contract, according to its terms, ought to have been completed 
by full delivery. Their Lordships are of opinion that this was 
the correct date of breach: there is no evidence that the contract 
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time was varied or extended: all that happened was that the 
appellant wrote pressing for delivery after that date, but the 
respondent never acknowledged any obligation to deliver, or did 
anything but repudiate the contract. Their Lordships accord- 
ingly pronounce against the appellant’s claim that the proper 
date was either the Ist July, 1920, or the 11th June, 1920, or 
the Ist June, 1920. On the basis of the date of 30th April, 
1920, it is now necessary to consider how the damages are to be 
estimated. If there was an available market for the goods at 
the date of breach the damages must be based on the difference 
between that market price and the contract price: a contract of 
re-sale becomes immaterial, because if there was a market, the 
law presumes that the buyer can minimise his damages by pro- 
curing substituted goods in the market, so that he is thus in the 
same position, apart from the difference in price, as if the seller 
had not made default. Hence the difference of price, if the 
market price exceeds the contract price, is the sole damage in 
general recoverable. The Subordinate Judge had proceeded on 
the basis of there being an available market, but at the wrong 
date. The Judges of the High Court on appeal held there was 
no market price which could be relevant to consider unless there 
was a market at Purnea, and the Judges accordingly remanded 
the case to the Subordinate Judge to find what was the market 
price for Java indigo seed at Purnea or its neighbouring districts 
on the 30th April, 1920. The Subordinate Judge had evidence 
before him that dealings in the Purnea district in Java indigo 
seed were controlled by the market at Cawnpore, but as Cawn- 
pore was 300 or 400 miles away from Purnea, he, following 
the direction from the High Court, rejected evidence which was 
tendered by the appellant relative to the market at Cawnpore, 
and refused to allow proof of the prevailing rate at Cawnpore, 
the appellant having given evidence that there was no recognised 
market for the seed at Purnea. He found, however, that the 
market price at Purnea was Rs. 15 per maund, on evidence led 
for the respondent of two transactions between the respondent 
as landlord and certain growers as his tenants. The Judges of 
the High Court on appeal held that these were special transac- 
tions depending on the relationship of the parties and afforded 
no criterion of a market price. They held that there was no 
market for the goods at Purnea, and that being so, that the 
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the price under the contract sued on, and that under a sub- 
contract of sale made between the appellant and a merchant at 
Cawnpore called Varma, dated the 14th November, 1919, on 
terms similar except as to price to those in the contract sued 
on, treating that as evidence, in the absence of a market price 
of the true value of the goods. Their Lordships are of opinion 
that if it were right*to exclude consideration of market prices 
ruling at Cawnpore, and to hold that there was no relevant 
market price, still the measure of damage adopted by the Judges 
of the High Court would not be correct, because what is 
material is the value of spot goods at the date of the breach, 
whereas the prices in the two contracts were those ruling in the 
previous November for future goods deliverable in April, 1920. 
But in their Lordships’ opinion the learned Judges were wrong 
in excluding evidence of the market prices for indigo seed 
ruling at Cawnpore. It is clear on the evidence that Cawnpore 
was the central market for indigo seed, to which growers at 
Purnea would resort, if need were, to sell and purchasers would 
resort, if need were, to buy. The merchants dealing in that com- 
modity carry on business there: the Judges of the High Court 
treat the place of delivery (f.0.r. Purnea) as fixing the locality 
of the relevant market (if any) as at or near Purnea. In their 
Lordships’ opinion, this is a fallacy: the place of delivery may 
in this case have relevance to the extent of involving some 
adjustment of price, but as it seems clear that transactions of 
sale or purcnase f.o.r. Purnea are dealt with at Cawnpore, the 
damages, in their Lordships’ opinion, must be based on the facts 
of this case on the market price ruling at Cawnpore on the 


- 30th April, 1920, and on that alone. Both Courts have rejected 


the appellant’s further or alternative claim based on an award 
of damages made against him at the suit of Varma on the 
contract of the 14th November, 1919. 


The difficulty in now fixing this relevant market price arises 
because the Subordinate Judge, under the direction of the 
Judges of the High Court, excluded evidence tendered by the 
appellant to establish what that price was. It was contended on 
behalf of the respondent that in the event of their Lordships 
finding as they now do, the case must again be remanded to the 
Subordinate Judge for a finding of fact. Their Lordships are 
not prepared to adopt that course. The amount involved in the 
suit is small and the case has already twice been considered by 
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the Subordinate Judge and twice by the High Court at Patna. 
It is true that some further evidence might have been available 
for this Board, if the Courts had not excluded that evidence: 
but the respondent cannot complain of that result because the 
exclusion of the evidence was at the instance of his Counsel: 
Their Lordships feel that there should be an end of this litiga- 
tion and that they should arrive at an estimate on the materials 
before them, which if not the best possible are at least sufficient 
to enable a finding of the relevant market price, and their Lord- 
ships accordingly fix it at Rs. 40 per maund, as against the 
appellant’s claim on the relevant basis of Rs. 50 per mauhd. 
Their Lordships are of opinion, therefore, that the appellant is 
entitled to damages on the basis of Rs. 18 per maund on 200 
maunds, and is also entitled to the return of the earnest money 
Rs. 1000 with interest thereon from the 9th November, 1919, to 
the date of the Order in Council made on the appeal, at 12 per 
cent. per annum. The appeal in their Lordships’ opinion should 
thus be allowed and the appellant have his costs of the proceed- 
ings in the Courts below, and of this appeal. Their Lordships 
will humbly advise His Majesty accordingly. 
Solicitors for appellant: Douglas, Giant and Dold. 
Solicitor for respondents: H. S. L. Polak. 
» KJR. Appeal allowed. 


PRIVY COUNCIL. 

[On appeal from the Supreme Court of Mauritius. ] 
PRESENT:—LorRD BLANESBURGH, LoRD RUSSELL OF 
KILLOWEN AND LORD MACMILLAN. 


Appellant 


Raymond Lincoln 
v. i 
Mrs. Alice Poupinel de Valence, the widow 
of Louis le Breton Respondent. 


Negligence—Motor accident—Personal mjuries— Action for damages 
— Variance between pleading and proof—Reltef on facts proved. 


In an action for damages for personal injumes sustained in a motor 
accident, ihe burden of proof is qn the plaintiff; if he is unsuccessful in 
proving the case which both 1n averment and in evidence he sets out to make, 
he must inevitably fail. 
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Nor is the plaintiff entitled to throw over the case of negligence which 
he has alleged and spoken to inevidence and then ask the Court of Appeal 
to find negligence established ona quite different species facti. To permit 
this might work grave injustice to a defendant who had properly directed his 
evidence to the case which he had been told he had to meet. 


Appeal No. 31 of 1931 from the decision of the Supreme 
Court of Mauritius. 

Charles Doughty, K.C., T. Mathew and Gerald Johnstone 
for appellant. 

H. I. P. Hallett for respondent. 

16th February, 1932. Their Lordships’ judgment was 
delivered by 


Lorp MacMILLAN.—Their Lordships on this occasion find 
themselves in the unusual position of being the first Court of 
Appeal from the trial tribunal. Any disadvantage, however, 
which might otherwise have arisen from the absence of any 
intermediate review is compensated by the fact that the Court 
of first instance was composed of three Judges of the Supreme 
Court of Mauritius, at whose hands the case has manifestly 
received prolonged and careful consideration. 


The action is one of damages for personal injuries sustain- 
ed by the plaintiff in a motor accident, such as 1s commonly 
tried in this country by a Judge and jury, and resulted ina 
unanimous judgment for the defendant. Inasmuch as the appeal 
isnot fromthe verdict ofa jury, their Lordships have conceived 
it to be their duty to review the whole case on its merits and 
not merely to consider whether there was evidence before the 
Court below on which the judgment pronounced could proceed. 
At the same time, in a case such as this, in which the. issues are 
entirely confined to questions of fact and credibility, their 
Lordships recognise that the Judges in Mauritius, who not only 
saw and heard the witnesses, but also twice viewed the locus 
of the accident, possessed advantages in weighing the evidence 
which are denied to their Lordships. 


The accident occurred about 5.30 in the afternoon of the 
25th December, 1928, in broad daylight, in the Rue Royale, an 
important thoroughfare in Port Louis, at a spot close to the 
entrance to the house and grounds of a Mr. d’Unienville. The 
road is here on a rising gradient from the direction of L’Eau 
Coulee towards the Curepipe Road Station, and is about 274 
feet broad, with a ditch on each side, and apparently no regular 
footpath on either side. The entrance to Mr. d’Unienville’s 
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house and grounds is by a drive leading off at right augles from 
the road on the left side as it ascends, and the ditch is at this 
point covered over in order to give access for foot passengers 
and vehicles to his premises. The church of Ste. Helene is on 
the same side of the road as Mr. d’Unienville’s property, about 
fifty or sixty yards away in the downhill direction. 


On the occasion of the accident the plaintiff was proceeding 
up the road on a motor-bicycle towards Curepipe Road Station 
on his own, the left-hand, side of the road. The defendant’s 
motor-car was being driven by the defendant’s chauffeur, who 
was its sole occupant, in the opposite direction and was on its 
way to Mr. d’Unienville’s house. 

The plaintiff alleges that the defendant’s chauffeur so 
negligently managed and drove his motor-car that it collided 
with the plaintiff's motor-bicycle, with the result that the plain- 
tiff and his motor-bicycle were thrown into the ditch and the 
plaintiff so seriously injured that his right leg had to be 
amputated. He avers in his statement of claim that “the 
negligence of the defendant’s chauffeur consisted in driving the 
said motor-car at a speed and in a manner dangerous to the 
public, having regard to the nature, condition and use of the 
highway, and in turning the said motor-car without warning and 
suddenly across the said highway iowards the entrance to the 
drive of an adjoining house, when the said motor-car collided 
with the said motor-cycle.” The defendant denies that the 
accident was due to the negligence of her chauffeur and avers 
that the collision was the direct result of the plaintiff s reckless 
driving of his motor-cycle at an excessive speed, that her 
chauffeur did all he could to avoid the accident, and that the 
plaintiff was alone to blame. 


The plaintiff gave evidence which conformed generally 
with the allegations in his statement of claim. He said that he 
was proceeding up the Rue Royale at a normal speed on the 
extreme left of the roadway and was near the church of Ste. 
Helene when he observed the defendant’s motor-car approaching 
from the opposite direction. It was then abreast of the entrance 
to Mr. d’Unienville’s house. As he had, he said, a perfectly 
clear course in front of him he continued on his way till he had 
got almost past Mr. d’Unienville’s entrance, when the defend- 
ants motor-car turned “brusquement et rapidement” across 
the road, with the result that the plaintifPs motor-cycle collided 
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with it about four feet from the ditch. Up to the moment when 

the motor-car suddenly turned upon him he had no warning, 
and saw no indication that it was going to cross over to 
Mr. d’Unienville’s entrance. Wheh he saw it, it was parallel 
with the direction of the road, and if it had started across the 
road before he came up he would have noticed it. If he had 
seen it slanting across to enter Mr. d’Unienville’s drive he 
could probably have passed behind it if it had not suddenly 
turned upon him. The plaintiff is not able to say whether before 
the collision the motor-car had stopped on the other side of the 
road before turning across. It may be added that the plaintiff 
in his evidence made a point of the clearness and accuracy of 
his recollection of the events immediately preceding the collision. 

He had also, as the Acting Chief Judge Nairac points out, the 

unusual advantage, owing to the course which the proceedings 

took, of being afforded an opportunity of adding to or correct- 
ing his evidence after it was first given. 


Such being the account of the facts put forward by the 
plaintiff in the Court below and adhered to by him in his 
printed case to this Board, it is manifest that were it accepted 
he would be well on the way to establishing his claim. Unfortu- 
nately for him, the Judges in Mauritius unanimously rejected 
his story, and when the appeal was opened at their Lordships’ 
bar the plaintiff’s Counsel candidly admitted that he could not 
rely on his client’s account of the matter. This circumstance 
of itself would in the ordinary case be enough to justify the 
dismissal of the appeal, for, the burden of proof being upon 
the plaintiff, if he is unsuccessful in proving the case which 
both in averment and in evidence he sets out to make, he must 
inevitably fail. Mr. Doughty, however, submitted on his client’s 
behalf that, accepting in almost all material respects the very 
different account of the facts which the Judges below found 
proved and praying in aid portions of the evidence of the 
defendant’s chauffeur, he was still entitled to succeed, as on 
this different presentment of the facts he was still able to show 
that the defendant’s chauffeur had been guilty of negligence. 
Their Lordships heard Counsel’s argument in full, but they 
must observe that they cannot lend any countenance to the view 
that a plaintiff is entitled to throw over the case of negligence 
which he has alleged and spoken to in evidence and then ask 
their Lordships to find negligence established on a quite 


LXI] THE MADRAS LAW JOURNAL REPORTS. 279 


different spectes fact. To permit this might work grave 
injustice to a defendant who had properly directed his evidence 
to the case which he had been told he had to meet. This is 
illustrated in the present instance by the fact that neither in 
the evidence nor in the judgments below was attention directed 
to the elucidation of the case as now presented at their Lord- 
ships’ bar, and matters are left uncertain which would doubtless 
have heen cleared up had the case now sought to be made been 
advanced below. It is true that the story told by the defendant’s 
chauffeur also failed to find acceptance at the hands of the 
Judges, and their Lordships had the remarkable experience of 
hearing Counsel on each side declining to rely upon the testi- 
mony of his leading witness. But the circumstance that the 
evidence of the two participants in the accident, the plaintiff 
and the defendant’s chauffeur, has not been accepted by the 
Judges who heard the case, and is not put forward by either 
side before their Lordships as reliable, certainly does not 
advance the appellant’s case or entitle him io avail himself of 
coincidences in their inaccuracies. 


Fortunately, in the interests of truth, the Court in Mauritius 
had the advantage of hearing the testimony of two independent 
eye-witnesses of the accident, whose evidence the Court accepted 
and whose account of the matter their Lordships are satisfied is 
accurate. 


One of these witnesses is Mr. Houdet, who with his wife 
and two daughters was on his way up the road from the church. 
He says that a little before he reached Mr. d’Unienville’s 
entrance he saw a motor-car coming in the opposite direction 
and heard the chauffeur sound his horn and saw him make a 
signal by holding out his arm. As he saw that the car was 
about to enter Mr. d’Unienville’s drive he and his family 
stopped, and the chauffeur observing them brought his car to a 
stand to allow them to pass. “Iam certain,” he says, “that 
when I crossed Mr. d’Unienville’s entrance the car had already 
slanted across and had stopped in an oblique position relatively 
to Mr. d’Unienville’s entrance. The distance between the outer 
edge of the culvert at Mr. d’Unienville’s and the place where 
the car was standing was about five to seven feet; the distance 
could not have been more as we had to pass in Indian file.” 


The other independent eye-witness was Mr. Le Meme, 
who at the time of the accident was walking up the road on the 
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opposite side; that is, on the side on which the defendant’s car 
approached. His evidence is not so precise as that of 
Mr. Houdet, but he speaks to seeing the defendant’s motor-car 
turning slowly to its right to enter Mr. d’Unienville’s drive 
before the accident occurred. He is not sure, but is “under the 
impression that the car had practically stopped to let some 
people go by.” “The car,” he says, “ looked stationary at the 
moment when it was making the curve; it was going so slowly 
that I thought it had stopped.” The only other witness who 
actually saw the accident was a cake-seller, Dawood Bheekhoo, 
who was coming down the road on Mr. d’Unienville’s side, and 
who stopped, on a signal from the defendant’s chauffeur, to let 
the car enter the drive, but as he is characterised by one of the 
Judges as a “downright liar” and no one believes him, his 
contribution may be disregarded. 


It will have been observed that in Mr. Houdet’s testimony 
there is an item of what may be termed real evidence, namely, 
that he and his family had to fall into Indian file in order to pass 
between the defendant’s car and the edge of the culvert covering 
the ditch at Mr. d’Unienville’s entrance. The plaintiff himself 
seems to admit that the Houdets passed in single file in front of 
the car, for, when asked if he did not think that they and two 
other persons occupied a space of four feet from the ditch, his 
answer was, “Non. Il me semble que ces personnes etaient a la 
file indienne, Pune derriere lautre; je n’ai pas vu que ces per- 
sonnes occupaient la largeur du chemin.” Now the fact that 
the Houdet family had to go in Indian file in order to pass 
between the defendant’s car and the side of the road is con- 
clusive of two things: first, that the car must have been, as Mr. 
Houdet said, stationary at the time, and, second, that the front 
of the car must have been only a short distance from the edge 
of the road. 


Accepting the fact, contrary to the appellant’s evidence, 
that the car had pulled up on the slant at a distance of from five 
to seven feet from the ditch to allow the Houdets to pass, and 
admitting that up to this point there was no negligence on the 
part of the defendant’s chauffeur, the appellant’s Counsel sub- 
mitted that it was negligent on the part of the defendant’s 
chauffeur to set his car in motion after the Houdets had passed 
and to proceed towards Mr. d’Unienville’s drive without looking 
round to see if any other traffic was coming up on his- left 
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between him and the ditch; if he had looked, it was urged, he 
must have seen the plaintiff approaching and about to pass 
through the space between the car and the culvert. But it is not 
proved that the defendant’s chautfeur did in fact restart before 
the collision. On this point the appellant’s Counsel sought to 
avail himself of the evidence of the defendant’s chauffeur, but 
the appellant cannot legitimately invoke for this purpose evidence 
directed to another and quite different story which has not been 
believed. This belated attempt to establish a new ground of 
negligence against the defendant’s chauffeur on the reconstituted 
facts as found by the Court below and accepted by their Lord- 
ships demonstrates the danger of allowing a new case to be put 
forward at this late stage, for what is now sought to be made 
the crisis of the case is a point to which neither the evidence 
nor the attention of the Judges below was directed. Their 
Lordships are in consequence unable to ascertain whether or 
not the Judges below were of opinion that the defendant’s car 
was restarted after the Houdets passed in front of it, while the 
evidence on the subject is left quite inconclusive. In such a 
state of matters it would be out of the question for their Lord- 
ships to find that negligence on the part of the defendant’s 
chauffeur had been proved. 


As the plaintiffs evidence was that his side of the road 


was clear ahead and that the defendant’s car was on the other 
side of the road until it suddenly turned in upon him, he has, of 
course, given no explanation of how he did not see the defend- 
ant’s car standing at rest aslant across the road, and of why 
he came on in these circumstances without slackening his speed 
—which was certainly not less than 15 miles an hour, and may 
well have been more, for after the collision his cycle went on 
for some 42 feet before it collapsed into the ditch, incidentally 
striking Mr. Houdet and the cake-seller on its way. The plain- 
tiff himself says that if he had seen the car in such a position 
as that in which it is now found to have been he could have 
passed behind it. If it is necessary to reach any conclusion as 
to what really happened, it is most probable either that the 
plaintiff never observed the car standing athwart the road at all 
or if he did that he thought he could pass between the standing 
car and the culvert, and by an unhappy miscalculation just hit 
the side of the defendant’s car. l 


R—36 


PG 





Raymond 
Lincoln 


v. 
Airs. Alice 
Poupinel de 
Valence. 


PG 





Raymond 
Lincoln 


v. 
Mrs. Alice 
Poupinel de 
Valence. 





Lord 
Afacmillan. 


282 


THE MADRAS LAW JOURNAL REPORTS. [VOL 

As iheir Lordships have indicated, the complete failure of 
the appellant to establish the case of negligence averred in his 
pleadings and spoken to in his evidence would have justifed the 
dismissal of the appeal on this ground alone, but their Lord- 
ships, recognising the seriousness of the matter to the appellant, 
have re-examined the whole case on its merits and, having done 
so, they find themselves in complete agreement with the result 
reached by the Court below. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal be dismissed. The defendant will have her costs 
of the appeal. 

Solicitors for appellant: Ranger, Burton and Frost. 
Solicitors for respondent: White & Co. 


S.R Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SırR Horace OWEN Compton BEASLEY, Kt., 

Chief Justice AND MR. JUSTICE CORNISH. 

Kumaraswami Mudali, minor, by 


next friend Ganapathi Mudali.. Petitioner in both* (Platn- 


tiff 
v. 
Muniratna Mudali Respondent in C. R.P. 
No. 608 of 1927 


The Board of Revenue, Madras 


and another Respondents in C. M.P. 


No. 3228 of 1927 (Defen- 
dants). 


Certiorari— When issued—Board of Revenne—Second appeal—Order 
made without hearing pariy—Jurisdiction—Madras Hereditary Village 
Offices Act (III of 1895), S. 23—Rules framed under S. 20—Standing 
Order No. 172, paragraph 11, rule 16— Government of India Act (5 and 6 
Geo. V, c. 61), S. 107—“Subordmate Court’—Board of Revenue, not a. 


A writ of certiorari will only issue where it is shown that the Court, 
whose order it ıs sought to be made the subject of the writ, has acted either 
without jurisdiction or ın excess of it, And it is only discretionary. 


It is only in cases of reference of questions of law to the Board of 
Revenue that it is bound, on the request of the parties, to hear them. This 
is made clear by R. 16 framed under Standing Order No. 172 read with 
S. 18 of Act III of 1895. In a second appeal to the Board under S. 23 of 
the Act, the Board has jurisdiction to make an order in the absence of the 


party. 
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The High Court has no power to take cognizance of a claim to any of 
the offices specified in S. 3 of the Act (vide S. 21), and the Board of Revenue, 
when deciding such a claim, does not stand in the place of a subordinate 
Court and is not subject to the revisional jurisdiction of the High Court. 


Chinnayya Gounder, In rc, (1921) 41 M. L. J. 577, followed. 

C. R. P. No. 608 of 1927,—Petition under S. 115 of Act 
V of 1908 and S. 107 of the Government of India Act praying 
the High Court to revise the order of the Board of Revenue, 
Madras, dated the 30th March, 1927 and made in Mis. Case 
No. 863 of 1927 (Suit Appeal No. 2 of 1926 on the file of the 
Court of the District Collector of North Arcot—Revenue Suit 
No. 1 of 1925 on the file of the Court of the Deputy 
Collector of Ranipet). 


C. M. P. No. 3228 of 1927.—Petition praying that in the 
circumstances stated in the affidavit filed with C. M. P. No. 
1703 of 1927 and in the Memorandum of Grounds in C. R. P. 
No. 608 of 1927 on the file of the High Court, the High Court 
will be pleased to issue a writ of certiorari to bring in and 
quash and set aside the judgment and proceedings of the Board 
of Revenue, Madras, in Mis. Case No. 863 of 1927, dated 30th 
March, 1927. 


L. A. Govindaraghava Aiyar and P. S. Ramachandra 
Atyar for petitioncr. 

C. S. Venkaiachariar and T. K. Srinivasa Thathachariar 
for respondent. 

The Government Pleader (P. Venkataramana Rao) on 
behalf of the Government. 

The Court delivered the following 


Jupements. The Chief Justice —This is an application for 
the issue of a writ of certiorari. There is also a Civil Revision 
Petition. Both arise out of an order made by the Board of 
Revenue in a second appeal to it under S. 23 of the Madras Here- 
ditary Village Offices Act. The petitioner in a suit before the 
Revenue Divisional Officer got himself registered as a village 
officer. An appeal under the Act was taken to the District Col- 
lector who confirmed the Revenue Divisional Officer’s order and 
there was a second appeal to the Board of Revenue. The 
Board of Revenue allowed the appeal. The petitioner argues 
that he is entitled to a writ of certiorari or to have the order of 
the Revenue Board revised here on a Civil Revision Petition. 
A preliminary objection is taken both to the petition for a writ 
of certiorari and the Civil Revision Petition. With regard to 
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the issue of a writ of certtorart, it has been laid down by this 
Court, following the decisions of the English Courts, that a 
writ of certiorart will only issue where it is shown that the 
Court, whose order is sought to be made the subject of the 
writ, has acted either without jurisdiction or in excess of it. It 
is clear also thal, even ií either of these essentials is present, 
the issue of the writ is purely discretionary in the High Court. 
We have got to consider here, first of all, what is the want of 
jurisdiction or excess of it alleged by the petitioner. It is 
stated—and it is a fact—that the Board of Revenue came to a 
decision and made its order in the second appeal without hear- 
ing the petitioner. It is said that, in doing so, the Board acted 
in excess of its jurisdiction. This contention has to be 
examined in the light of the Act itself and of the rules made 
both under the Act and in consequence of the Act. By S. 23. 
of the Act, in such cases as the present, an appeal is given from 
the District Collector to the Board of Revenue. Certain rules 
are made by the Board of Revenue with the approval of 
Government under S. 20 of the Act and amongst others are 
rules for the holding of enquiries under Ss. 6, 7 and 8 and the 
hearing of appeals under S. 23. It is with the hearing of the 
appeal under S. 23 that we are concerned here. Those rules 
commence at No. 11 and provide for the service of notice upon 
the parties to the suit and the appeal and also for the hearing 
of the parties on an appeal to the District Collector. Although 
the rules proceed to lay down the procedure to be adopted on 
second appeal to the Board of Revenue, they are silent with re- 
gard to the hearing of the parties io the appeal. Hence it is 
argued on behalf of the Board that, whilst the rules provide for 
the hearing of the parties both in the suit stage of the case and 
in its first appellate stage, when it reaches the stage of a second 
appeal, that provision is expressly omitted. The matter is, 
however, made more certain by rule 16, (under Standing Order 
No. 172, paragraph 11), which is not a rule made under S. 20 
of the Act. That is as follows :— 

“The Board will not hear either petitioners or their counsel in person 


except as provided by S. 18 (2) of Madras Act III of 1895 or by Ss, 190 and 
205 of Madras Act I of 1908.” 


Section 18 (1) deals with the reference in certain cases of 
questions of law by the Collector to the Board of Revenue; and 
sub-section (2) of the same section provides the procedure and 
states that the Board of Revenue shall, if any of the parties so 
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request, hear him or his agent and shall decide the point refer- 
red. Here there is in the Act an express provision for the 
hearing of the parties when the case is considered by the Board 
of Revenue on a reference and it seems to me that this shows 
that an exception is made to the case which comes up to the 
Board on second appeal. In my view it is only in cases of 
reference of points of law to the Board of Revenue that it is 
bound, on the request of the parties, to hear them. It is, how- 
ever, argued on behalf of the petitioner that Rule 16 is ultra 
vires because it goes beyond anything in the Act and it is con- 
trary to law and justice that, in the absence of a party, his 
tights should be injuriously affected. For the reasons which I 
have already stated, I am of the opinion that Rule 16 is certainly 
not inconsistent with the sections dealing with this matter in 
the Act. It seems to me that S. 18 by expressly providing for 
parties’ counsel to be heard in cases of reference makes the pro- 
cedure not allowing the parties to be heard on second appeals 
to the Board of Revenue quite consistent. It is, therefore, clear 
that the Board of Revenue in making its order in the absence 
of the petitioner was not acting in excess of its jurisdiction. 
That being so, this is certainly not a case for the issue of a writ 
of certiorari. Upon this point there is a case in this High 
Court, viz., a decision of Ayling, Offg. C. J., and Odgers, J. in 
In re Chtnnayya Gounder.1 The case deals with the question of 
the right of the High Court to interfere with the orders of the 
Board of Revenue made under the Hereditary Village Offices 
Act, under either S. 115 of the Code of Civil Procedure or 
S. 107 of the Government of India Act. Dealing with S. 107 
of the Government of India Act, Ayling, Offg. C. J., says: 

“ Appellate jurisdiction no doubt includes the power to interfere in revi- 
sion and 1s not confined to cases in which the law allows a regular appeal. As 
stated by Subramania Aiyar, J., in Chappan v Moidin Kutti,? the two things 
required to constitute appellate jurisdiction are the existence of the relation 
of superior and inferior court and the power on the part of the former to 
review the decisions of the latter. I accept this definition but I cannot see 
here either the relation or the power. It cannot be assumed that every 
officer exercising statutory powers in this Presidency stands to this Court in 
the relation of an inferior court to a superior or that we have the power to 
review his decisions. Madras Act III of 1895 is a self-contained Act which, 
as set out in its preamble, purports to provide, for the succession to certain 
hereditary village offices in the Presidency of Madras; for the hearing and 


disposal of claims to such offices or the emoluments annexed thereto; for the 
appointment of persons to hold such offices and the control of the holders 


thereof; and for certain other purposes’. 





1° (1921) 41 M.L.J. 577. 2. (1897) LL.R. 22 Mad 68:8 M.L.J. 231 (F.B.). 
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It is difficult to say how in such a case as this it can be 
argued that a Revenue Court is a Court which stands in relation 
to the High Court as an inferior court to a superior court, 
when reference is made to S. 21 of the Act which says: 

“No Civil Court shall have authority to take into consideration or decide 


any claim to succeed to any of the offices specified in S. 3 or any question as 
to the rate or amount of the emoluments of any such office .. .” 


This is one of the offices specified in S. 3 and, if a Civil 
Revision Petition lies, then the High Court will be taking into 
consideration a claim to one of the offices specified in that sec- 
tion. That is expressly barred by S. 21 of the Act. However, 
it is argued that, the Act being a purely local one, it cannot by 
its legislation take away the powers which the High Court 
possesses under its Charter. It is quite true that a local Act 
cannot take away any of the powers which the High Court 
possesses but it is perfectly clear that the High Court never did 
possess the power of interference in such matters as this. That 
also is pointed out in In re Chtunayya Gounder! already refer- 
red to. At page 580, Ayling, Offg. C. J., says: 

“Ji has been suggested that if this be so, Act III of 1895 purported to 
take away powers which the High Court possessed prior to its enactment and 
to thal extent is ul/ira vires; but I can discover no basis for this. Prior to 
its enactment the sition of hereditary village ofhcers was governed by 
Regulation VI of 1831; and this Regulation is, if possible, even more explicit 


than the Act now in force in placing such village officers as the petitioner 
under the exclusive control of the Revenue authorities.” 


The preamble to that regulation is as follows :— 


“ And whereas effectually to prevent the appropriation of such cmolu- 
ments to purposes other than those for which they were originally designed, 
it is requisile to declare that all such emoluments are inalienable by 
mortgage, sale, gift or otherwise; to provide that no claim to such ofhces, or 
to any of the emoluments annexed thereto, shall be cognizable by the 
ordinary courts of judicature.” 


That, in my view, makes it perfectly clear that the High 
Court never did have any power of interference with the 
Revenue Courts in such matters as this. For these reasons, the 
petition for the issue of a writ of certtorart and the Civil 
Revision Petition must be dismissed with costs (two sets). 

Cornish, J—I am of the same opinion. The question is, 
whether the Board, which clearly had jurisdiction to decide the 
appeal, had jurisdiction to decide it without giving the peti- 
tioner an opportunity of being heard. The answer to that 
question depends upon whether Rule 16 of Standing Order 





1, (1921) 41 M. L. J. 577, 
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172 of the Board of Revenue (paragraph 11) is slira vires. 
That rule is not described as a rule made under S. 20 (2) of 
the Act, but it is obviously made with reference to the Act and 
to the powers given by S. 20, and must, I think, be taken to be 
a rule made in regard to the hearing of appeals under S. 23. 
S. 20 requires that the rule so made shall not be inconsistent 
with the provisions of the Act. The test, then, whether this 
rule is slira vires is whether it is inconsistent with anything 
provided in the Act. Itis only necessary to look at S. 18 of 
the Act, which is the one section in the Act expressly providing 
for the procedure in matters coming before the Board, to see 
how completely consistent with it the rule is. S. 18 (2) makes 
a special provision for allowing the parties or their agents to be 
heard on a reference to the Board of a point of law under 
S. 18 (1) if any of the parties so request. In my view, it is 
quite consistent that the right of being heard in person or by 
counsel should be limited by rule to the only occasion on which 
this right is given by the Act. 

With regard to the Civil Revision Petition which has been 
argued before us, in my judgment, the jurisdiction of the High 
Court to revise the decision of the Board on the petitioner’s 
claim is expressly excluded by S. 21 of the Act. This is not a 
case of a Provincial Act purporting to take away from ihe 
High Court a right to supervise courts of inferior jurisdiction, 
for, as was held in In re Chinnayya Gounder1 the power of con- 
trol given to Collectors over village officers was never subject 
to the High Court’s superintendence. I agree that both the 
petitions should be dismissed. 


S. R. Petitions dismissed. 





PRIVY COUNCIL. 
[On appeal from the Chief Court of Oudh at Lucknow. ] 
PRESENT :—LorD THANKERTON, SIR LANCELOT SANDERSON 
AND SIR GEORGE LOWNDES. 


Dulahin Jadunath Kuar Appellant 
v. 
Raja Bisheshar Bakhsh Singh Respondent. 


Oudh Estates Act (I of 1869, as amended by Untted Provinces Act III 
of 1910), Ss. 19, 22, sub-section (10)—Validity of unattested wiuls executed 


* P, C. Appeals Nos. 102, 103 and 104 of 1929. 4th December, 1930 and 
8th March, 1932, 
Oudh Appeals Nos. 38 of 1927 and 2 and 9 of 1928. 
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after passiny of the 1869 Act but before publication of ihe lists under Ss. 8 
and 9—“Male agnate’—Meaning of—Hindu Late—Succession—Gotraja- 
sapinda— Fulfilment of both conditions essential. 


The provisions of S. 19 of the Oudh Estates Act, 1869, requiring (inter 
alia) that the will of a taluqdar, to be valid, must be duly attested in accord- 
ance with S 50 of the Indian Succession Act, 1865, apply to every will exe- 
cuted after the passing of the 1869 Act (viz., the 12th January, 1869), irres- 
pective of the date when the list of taluqdars was prepared and approved 
under Ss. 8 and 9 of the Act. 


In ascertaining the meaning of the words "male agnate” in S. 22, sub- 
section (10) of the Oudh Estates Act, I-of 1869, as amended by the United 
Provinces Act, III of 1910, recourse must necessarily be had to the personal 
law of the individual to whom the succession is to be established. Where, 
for instance, the parties are Hindus governed by the Mitakshara School, 
“male agnate ” denotes a gotraja-sapinda, and a plaintiff, in order to qualify 
as a male agnate, must satisfy two conditions, viz., (a) that he is of the same 
gotra, of, as it may be expressed, of a common patriarchal stock, and (b) that 
he is a sapinda of the deceased, that is, connected by blood through a com- 
mon ancestor, the connection being traced through males. The plaintiff must 
satisfy the Court of the fulfilment of both these conditions, and it is not 
sufficient for him to prove merely that he was a sapinda of the propositus. 
He must further establish the identity of his gotra with that of the 
proposilus. | 


Raghura; Chandra v Subhadra Kunwar, (1928) L.R. 55 I. A. 139: 
I.L.R. 3 Luck. 76:55 M.L.J. 778 (P.C.); Bhyah Raw, Singh v. Bhyah Ugar 
Sinyh, (1870) 13 Moo. I. A. 373; Lallubhai v. Casstbai, (1880) L.R.71. A. 
212: I. L. R. 5 B. 110 (P. C.) and Ramchandra Mariand v. V mayak, (1914) 
L. R. 411. A. 290: I. L. R. 42 C 384: 27 M. L. J. 333 (P. C), referred to. 


Judgment of the Chief Court of Oudh (I. L. R. 3 Luck. 326) varied. 

Consolidated appeals Nos. 102, 103 and 104, from a judg- 
ment and decrees, dated the 15th December, 1927, of the Chief 
Court of Oudh (Stuart, C. J. and Wazir Hasan, J.), which 
varied a judgment and decree, dated the 4th January, 1927, of 
Mr. Justice King, sitting on the Original Side. 

The facts of the case are fully set out in their Lordships’ two 
judgments delivered on the 4th December, 1930 and 8th March, 1932; 
and in the judgment of Stuart, C.J. and Wazir Hasan, J., in the 
Court below, reported in I. L. R. 3 Luck. 326. 

Beside those referred to in the judgment, the following authori- 
ties were cited during the arguments in Appeals Nos. 102 and 103, 
which were heard in October, 1930 :— 


Hurpurshad v. Sheo Dyal, Rajah Rameshar Baksh Singh 
v. Arjun Singh,? Rani Mewa Kuwar v. Rani Hulas Kuwar, Khunni 
Lal v. Gobind Krishna Naraint Ramsumran Prasad v. Shyam 
Kumari Achal Ram v. Udai Partab,* Narindar Bahadur Singh v. 





1. (1876) L.R. 3 I. A. 259. 2. (1900) L.R. 28 L.A. 1: LL.R. 23 A. 194 (P.C). 
3. (1874) L. R. 1I. A. 157. 
4. (1911) L. R. 38 I. A. 87: I. L. R. 33 A. 356: 21 M. L. J. 645 (P. C). 
5. (1922) L. R. 49 I. A. 342: I. L. R. 1 Pat. 741: 44 M. L. J. 751 (P.Č). 
6. (1883) L. R, 11I. A. 51: I. L. R, 10 C 511 (P. C). 
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Achal Ram," Bal Gangadhar Tilak v. Shriniwas Pandit, Chaudhri 
Satgur Prashad v. Kishore Lal} Thakur Sheo Singh v Rani Raghu- 
bans Kunwar," Mohammad Abdussamad v. Kurban Husain, 
Thakurain Balraj Kunwar v Rae Jagatpal Singh? Rup Narain v. 
Mt. Gopal Devs” and Mata Prasad v. Nageshar Sahai." 


During the course of the arguments in Appeal No. 104, which 
was reheard before a larger Board in January, 1932, reference was 
made also to Rutcheputty Dutt Iha, Bholaunauth Iha v. Rajunder 
Narain Rae and Coowar Mohatnder Narain Rae Ramchandra v. 
Gopal’ and Debi Pershad Chowdhry v. Rani Radha Chowdhrain.™ 


Sir John Simon, K. C., De Gruyther, K. C., Dumme, K. C. 
and Dube, K. C., for defendant No. 1, Dulahin Jadunath Kuar, 
in Appeals Nos. 102 and 103. 

Upjohn, K. C., Wallach and A. P. Sen for plaintiff, Raja 
Bisheshar Bakhsh Singh, in Appeals Nos. 102 and 103. 

Dunne, K. C. and Parikh for defendant No. 2, Lal 
Pratap Harihar Bakhsh Singh, in Appeal No. 104. 

Upjohn, K. C., De Gruyther, K. C. and Wallach for 
plaintiff, in Appeal No. 104. 

4th December, 1930. Their Lordships’ judgment was 
delivered by 


Lorp THANKERTON.—These are three consolidated appeals 
from two decrees, dated the 15th December, 1927, passed by the 
Chief Court of Oudh, which varied a decree, dated the 4th 
January, 1927, of a single Judge of the same Court sitting as a 
Court of Original Civil Jurisdiction. 


L XII] THE MADRAS LA W JOURNAL REPORTS. 


The plaintiff in the suit out of which these appeals have 
arisen was Raja Bisheshar Bakhsh Singh, and he is appellant in 
the second of these appeals (No. 103 of 1929). The defend- 
ants in the suit were (1) Dulahin Jadunath Kuar (hereinafter 
referred to-as defendant No. 1), who is appellant in the first 
appeal (No. 102 of 1929), (2) Lal Pratap Harihar Bakhsh 
Singh (hereinafter referred to as defendant No. 2), who is 





7, (1893) L. R. 20 I. A 77:1.L R.20C. 649 (P C 
8. (1915) L. R. 421. A. 135: I. L. R. 39 B. 441: 29 M. L. J. 34 (P. C.) 
9. (1919) L. R. 46 I. A. 197: I. L. R 42 A. 152: 38 M. L. J 259 (P. C.) 
10. (1905) L. R. 32 I. A. 203: I. L. R. 27 A. 634 : 15 M. L. J 352 (P. C) 
11. (1903) L R. 311I. A. 30: I. L.R 26 A. 119 (P. C.) 
12, (1904) L. R. 31 I. A. 132: I. L. R. 26 A. 393 (P. C. 

13. (1909) L R 36I. A 103: I.L. R. 36 C.780:19 M. L. J. 548 (F. C). 
14, (1925) L. R. 52 I. A. 398: I. L. R. 47 A. 883: 50 M. L. J. 18 (P. C). 
15. (1839) 2 Moo. I. A 132. 16 (1908) I L.R. 32 Bom. 619. 

17, (1904) L. R 31 I. A. 160: I. L. R. 32 Cal. 8 (P. C) 
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appellant in the third appeal (No. 104 of 1929), and (3) 
Mahabir Singh. The last-named is not a party to the first two 
appeals, as, by agreement with the plaintiff, the appeal which 
he bad taken from the decree of the Trial Judge to the Chief 
Court was dismissed on the 15th of March, 1927. 


In the suit the plaintiff claims possession of the Taluka 
Gangwal, consisting of sixty villages as set out in the schedule 
attached to the plaint, lying in District Bahraich and District 
Gonda, as the nearest male agnate according to the rule of lineal 
primogeniture, of Raja Suraj Pragash Singh, the last male 
holder, who died in 1899, in terms of S. 22 (10) of the Oudh 
Estates Act, 1869, as amended by the Oudh Estates (Amend- 
ment) Act, 1910. In the suit the plaintiff also claimed certain 
other property, as to which no question arises in these appeals. 


Two main questions arise in the present appeals, viz. :— 
(a) Whether the succession is governed by the provisions of 
the Oudh Estates Act, which arises in the first appeal, and, if 
so, (b) whether the plaintiff is “the nearest male agnate accord- 
ing to the rule of lineal primogeniture” within the meaning of 
the Act, which arises in the third appeal. 


A minor question is raised in the second appeal as to cer- 
tain villages, which the Chief Court held defendant No. 1 
entitled to hold during her life, thereby varying the decree of 
the Trial Judge. 


Raja Sitla Bakhsh Singh was the first Talukdar of Gangwal, 
and his name was entered in Lists I and II, prepared in accord- 
ance with the provisions of S. 8 of the Act of 1869. The 
Act was passed on the 12th January, 1869, and in terms of S.9 
these lists were approved by the Chief Commissioner of Oudh 
on the 20th July, 1869, and published in the Gazette of India 
on the 31st July, 1869. 


On the 3rd April, 1869, Raja Sitla wrote a letter to the 
Deputy Commissioner of Bahraich, in which he said: “I beg 
to state that, firstly, I hope to have issues, and they will, after 
me, succeed me. Incase there be no hope of issue, the two 
legally-wedded Ranis of mine are (malik) proprietors (of my 
estate). After my death, the Rani Saheba have power. Share 
in the estate shall not be divided.” It was not disputed before 
this Board that, as concurrently found by both Courts below, 
this document is of a testamentary nature. It was equally 
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undisputed that this document was not attested as required by 
S. 19, which incorporated S. 50 of the Indian Succession Act, 
but the application of S. 19 was disputed. If this document 
was both valid and operative as a will, it was not disputed that 
its effect was to take the succession outside the operation of 
the Act, with the consequent failure of the plaintiff’s case. 

The defendants stand on the defensive and put the plaintiff 
to proof of his title to claim the estate. 


The question of the validity of the will depends on con- 
struction of the original Act of 1869, apart from its amendment 
by the Act of 1910. Both the Courts below have held that the 
will was invalid on the ground that it was not attested as re- 


quired by S. 19 of the Act of 1869, the material part of which 


is as follows :— 


“19. Sections 49, 50, 51, 54, 55, and 57 to 77 (both inclusive), and 
Ss. 82, 83, 85, and 88 to 98 (both inclusive), of the Indian Succession Act 
(No. X of 1865), shall apply to all wills and codicils made by any Talukdar 
or Grantee, or by his heir or legatee, under the provisions of this Act, for the 
purpose of bequeathing to any person his estate, or any portion thereof, or 
any interest therein: Provided that marriage shall not revoke any such will 
or codicil: Provided also that nothing herein contained shall affect wills 
made before the passing of this Act.... 

Defendant No. 1, who is appellant in this issue, maintains 
that the provisions of S. 19 of the Act of 1869 with regard 
to the attestation of wills made by talukdars did not apply to a 
will made before approval and publication under S. 9 of the 
lists prepared under S. 8, even though, as in the present case, at 
ihe time of his making the will, the talukdar’s name was 
included in the lists made up for the purpose of subsequent 
approval and publication. This contention is based on the 
definition of talukdar in S. 2, which is as follows :— 


“ Talukdar means any person whose name is entered in the first of the 
lists mentioned in section eight.” 


The material portion of S. 8 is as follows :— 


“8. Within six months after the passing of this Act, the Chief Com- 
missioner of Oudh, subject to such instructions as he may receive from the 
Governor-General of India in Council, shall cause to be prepared six lists, 
namely :— 


“First—A list of all persons who are to be considered Talukdars 
within the meaning of this Act... .” 
Sections 9 and 10 may also be conveniently cited here: — 


“9. When the lists mentioned in section eight shall have been approved 
by the Chief Commissioncr of Oudh, they shall be published in the Gasette 
of India. After such publication, the first and second of the said lists shall 
not, except in the manner provided by section thirly or section thirty-one, as 
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the case may be, be liable to any alteration in respect of the names entered 
thercin. If, at any time after the publication of the said lists, it appears to 
the Governor-General of India in Council that the name of any person has 
been wrongly omitted from or wiongly entered in any of the said lists, the 
said Governor in Council may order the name to be inserted in the proper 
list, and such name shall be published in the Gasette of India in a supple- 
mentary list, and such person shall be treated in all respects as if his name 
had been from the first inserted in the proper list. 


“10. No persons shall be considered Talwkdars or Grantees within the 
meaning of this Act, other than the persons named in such original or supple- 
mentary lists as aforesaid. The Courts shall take judicial notice of the said 
lists and shall regard them as conclusive evidence that the persons named 
therein are such Talukdars or Grantees.” 


Defendant No. 1 maintained that there could not be a list 
within the meaning of the definition until at least the approval 
of the Chief Commissioner had been obtained, that the reference 
to lists in the definition was imperative and not merely evi- 
dentiary, and that the definition applied to S. 19 as fully as to 
any other section. The plaintiff, on the other hand, maintained 
that the reference to lists in the definition was merely eviden- 
tiary and that the Act applied, as from its passing, to every 
talukdar who came within the terms of S. 3, which, apart from 
the definition, appears to be declaratory of the rights of an 
existing class. He further maintained that, even if the defini- 
tion is imperative, it was repugnant to the context of S. 19 and 
in particular to the proviso as to wills made before the passing 
of the Act. The plaintiff did not maintain that the provisions 
of S. 13 as to registration applied in the present case, as he was 
unable to say that the legatee was not a person excepted from 
the operation of the section. 


The history of events from the annexation of Oudh in 1856 
up to the passing of the Oudh Estates Act in 1869, including the 
Summary Settlement, the preparation of lists of talukdars and 
the granting of sanads to talukdars was fully dealt with before 
their Lordships, and the plaintiff founded on the two orders of 
the Governor-General incorporated in the first schedule to the 
Act, but their Lordships are of opinion that the Act only re- 
cognised a statutory class of talukdars and that this is made 
clear by the provision of S. 10 that no persons should be con- 
sidered talukdars “ within the meaning of this Act ” other than 
the persons named in the original and supplementary lists. 
Further, their Lordships are of opinion that such lists, in the 
case of the original lists, did not become operative as lists until 
they had been approved by the Chief Commissioner, but that 
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they became operative as from the date of such approval, the 
subsequent publication being merely public notification of the 
fact. 


The plaintiff founded on certain passages in the judgment 
of this Board, delivered by Mr. Ameer Ali, in Murtasa Husatn 
Khan v. Mahomed Yasin Alt Khanl. In that case the original 
talukdar, whose name appeared in lists 1 and 2 prepared under 
S. 8, had died in 1865, prior to the passing of the Act, and the 
property in dispute was not part of the falukdari estate under 
the Act, it being undisputed that the taluka fell under the pro- 
visions of the Act. It was held that, upon the death in 1899 
of a subsequent talukdar, the succession to his property, not 
forming part of his talukdars estate, was subject to a rebuttable 
presumption that there was a family custom of descent to a 
single heir. In referring to the original talukdar, Mr. Ameer 
Ali said (at p. 276) : 


“As already observed, a summary settlement of the Government 
revenue had beep made with Jamshed Ali Khan on January 22, 1859, 
a talugdari sanad was granted to him on October 17, 1861, and his name 
was entered as a taluqdar in the first of the lists. He had acquired, as 
declared by S. 3, ʻa permanent, heritable, and transferable right’ in his estate, 
and was unquestionably a talugdar within the meaning of the Act. His 
death before the Act was passed into law makes no difference in his status or 
in his rights. The lists which the Chief Commissioner was directed to ‘cause 
to be prepared’ were obviously in course of preparation long before the 
passing of the Act; the limit of six months was clearly meant as a limit for 
their completion, and not for their initiation. In fact it is beyond dispute 


now that Jamshed Ali and his heirs and successors to the estate are such 
talugdars.”’ 


No argument arose in that case as to whether the deceased 
talukdar became a talukdar within the meaning of the Act as 
soon as it passed or only on approval of the lists, and, in their 


Lordships’ opinion, either view is consistent with the general 
expressions used in this passage. 


As regards S. 19, their Lordships consider that operative 
effect should be given, if a reasonable construction so permits, 
to every provision of a statute, and that to apply the definition 
of talukdar to S. 19 so as to limit its operation to wills made 
after the approval of the lists wouid have the effect of render- 
ing the proviso as to wills made before the passing of the Act 
purposeless; they are therefore of opinion that the definition is 
to that extent repugnant to the context and is inapplicable. It 
follows that, in their Lordships’ opinion, the provisions of 
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S. 19 applied to wills made after the passing of the Act by 
talukdars of the statutory class prescribed by S. 10, and that it 
applied to the will here in question, so that, being unattested 
as required by S. 50 of the Indian Succession Act, 1865, it was 
invalid as a will. 


It therefore becomes unnecessary to consider whether, on 
the assumption that it was a valid will, it ever became operative 
or was abandoned by the legatee, Raja Sitla’s widow, as to 
which a separate argument was raised. 


With regard to the plaintifi’s pedigree, there are concur- 
rent findings of fact by the Courts below to the effect that the 
plaintiff has proved his pedigree, and their Lordships see no 
reason for disturbing these findings, which establish that, in 
blood relationship, the plaintiff is the nearest male blood rela- 
tion according to the rule of lineal primogeniture of the last 
male holder of the taluk. But this leaves open the issue in the 
third appeal, in which defendant No. 2 raises a point of law on 
the construction of S. 22 (10) of the 1869 Act as amended by 
the Act of 1910. 


In the first appeal defendant No. 1 also sought to raise a 
question as to whether a village called Rajapur Grant was com- 
prised in the taluka, though no such point was raised in her 
case of appeal, but, even if it were not too late to raise the 
point, their Lordships were not prepared to disturb the concur- 
rent findings of fact by the Courts below that the taluka 
consisted of the sixty villages claimed in the plaint, including 
the village of Rajapur Grant. 


In the second appeal (No. 103 of 1929) the plaintiff takes 
objection to the variation of the decree of the Trial Judge made 
by the Chief Court, in that they held that defendant No. 1 was 
entitled to remain in possession during her life of five villages 
of which she was in possession under an agreement, dated the 
29th June, 1899. 

Raja Sitla, the original talukdar, died in 1885, leaving 
surviving him his widow, Rani Sukhraj Kuar, and his half- 
brother, Narpat Singh. Under a compromise of a suit raised 
by the latter against the former, Narpat Singh was declared to 
be the absolute owner of the entire estate of Gangwal, and the 
Rani was allowed to remain in possession of five villages by 
way of gusara, besides some other property, which is not in 
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issue in these appeals. Narpat remained in possession of the 
taluka of Gangwal until his death in 1892, when he was 
succeeded by his son, Raja Suraj Prakash Singh, who died in 
1899, having been predeceased by his only son, Mahesh Bakhsh 
Singh. Raja Suraj Prakash Singh was survived by— 

(a) Rani Sukraj Kuar, Raja Sitla’s widow, who died in 
1922; 

(b) Rani Itraj Kuar, the senior widow of Raja Suraj 
Prakash Singh, who died in 1925, and on whose death the 
present dispute arose; 

(c) Rani Abhiraj Kuar, the junior widow of Raja 
Suraj Prakash Singh, who died before 1925; and 


(d) Defendant No. 1, the widow of Mahesh Bakhsh 
Singh, the predeceasing son of Raja Suraj Prakash Singh. 


On the 29th June, 1899, an agreement was entered into 
between the two widows of Raja Suraj Prakash Singh and 
defendant No. 1, the material portion of which is as follows :— 


“ Whereas Raja Suraj Pragash Singh, Taluqdar of Gangwal, died child- 
less and intestate, while we, ie, Rani Itraj Kuar, the first widow, Rani 
Abhairay Kuar, the second widow, Dulhin Saheba, viz., Jadunath Kuar, 
widow of Bachcha Mahesh Bakhsh Singh, the son of the late Raja and Rani 
Achal Raj Kuar, the mother of the deceased Raja, are the heirs, and now we, 
by mutual consultation, have decided that the mutation of Taluqa Gangwal, 
Districts Bahraich and Gonda, and purchased Pattis Chaisar, etc., be effected 
in favour of Rani Itraj Kuar and, during her (Itraj Kuar’s) life Rani 
Abhairay Kuar, Musammat Dulhin Jadunath Kuar, and Rani Achalraj Kuar, 
the mother of the deceased Raja, having received the following Bhaiyai 
villages, which have always remained in the possession of the heirs to the 
estate and also were held for a long time by Raja Narpat Singh during the 
Shahi rule, should support themselves because this Bhairai right now belongs 
to Rani Abhairaj Kuar and Musammat Dulhin Jadunath Kuar, the heirs to the 
estate, who, after me, Rani Itraj Kuar, shall gradually become the succes- 
sors,” 


As Rani Sukraj and Rani Abhiraj Kuar died in the life- 
time of Rani Itraj Kuar, defendant No. 1 was in possession of 
the gusara villages at the time of Rani Itraj Kuar’s death in 
1925. 


The Chief Court held that the agreement was a reasonable 
family settlement, made for the purpose of settling controver- 
sies as to the mutation of names consequent on the death of 
Raja Suraj Prakash Singh, and they further said: 

“ Prina facie a provision for maintenance must be deemed to be intend- 


ed to enure for the lifetime of the grantee—Kaja Rameshwar Bakhsh Singh 
v. Arjun Singh”, In the present case the provision was to cease earlier, but 
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only in the event of the grantee coming into the possession of the estate. We 
are unable to discover anything in the document to justify the interpretation 
that it was to cease on the death of Rani Itray Kuar, and during the lifetime 
of the grantee, when the succession to the estate 1s withheld from her ona 
ground not contemplated by the settlement.” 

Their Lordships find themselves unable to agree with this 
construction of the agreement, as, in their opinion, the words 
“during her (Itraj Kuar’s) lifetime” do not qualify the antece- 
dent part of the provision, but qualify the subsequent part of 
the provision, under which alone defendant No. 1 has any claim 
to the gusara villages. It follows that defendant is not entitled 
to retain possession of these villages, and it is unnecessary to 
consider whether the settlement was valid and reasonable. 


The third appeal involves a question of construction of the 
Oudh Estates Acts of general importance, which does not 
appear to their Lordships to have been clearly or adequately 
placed before either of the Lower Courts, and, in view of the 
importance and difficulty of the question, their Lordships feel 


that it will be more satisfactory to have this appeal re-heard 
before a fuller Board. 


Until the advice to be humbly tendered by their Lordships 
to His Majesty in respect of the third appeal is deterinined, it 
will not be possible to settle the terms of the order in respect of 
the first two appeals. 


PRESENT:—Lorp Tomin, Lorp THANKERTON, Lorp 
SALVESEN, SIR GEORGE LOWNDES AND Sir DINSHAH MULLA. 


8th March, 1932. Their Lordships’ judgment was deliver- 
ed by 


LorpD THANKERTON.—In accordance with the view ex- 
pressed in the judgment of this Board, dated the 4th — 
December, 1930, the issue raised in the third appeal has been 
re-heard before a fuller Board. By that judgment it was 
decided that the succession to the Taluka Gangwal is governed 
by the Oudh Estates Act, and in particular by S. 22 (10), 
which, as amended in 1910, is as follows :— 


“ (10) Or in default of or on the death of such mother, then to the 
nearest male agnate according to the rule of lineal primogeniture, subject as 
aforesaid.” 


The last Talukdar was Raja Suraj Prakash Singh, and the 
plaintiffs pedigree shows Bhaya Partap Singh as their common 
ancestor, and in accordance with the previous judgment the 
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plaintiff must be held to have established that, in blood relation- 
ship, he is the nearest male blood relation according to the rule 
of lineal primogeniture of Raja Suraj, the last male holder of 
the Taluka. It is clear from the context that this finding relates 
to physical blood relationship and does not exclude the possibility 
——raised by the issue in the third appeal—of the legal right of 
succession, so far as expressed as blood relationship, having 
been lost, e. g., by adoption. 

The sole question in the third appeal is whether the plain- 
tiff has proved that he is an “agnate” of the propositus within 
the meaning of S. 22 (10) ; if so, he is admitted to be the nearest 
male agnate according to the rule of lineal primogeniture. 

In the first place, their Lordships are clearly of opinion 
that the meaning of “male agnate” for the purposes of the 
section cannot be determined without recourse to the ordinary 
law which would govern the succession apart from the statute 
—in this case the Hindu law of succession according to the 
Tules of the Mitakshara. The term “agnate” is not a term of 
art in the English legal system; in the English language, though 
not in frequent use, it is a known term, used to indicate rela- 
tionship on the father’s side or exclusively through males. In 
their Lordships’ opinion, it is a word expressive of relationship, 
similar to “ son ” or “ brother, ” to which the rule of construc- 
tion laid down in Raghuraj Chandra v. Subhadra Kunwari 
falls to be applied. The only express prescriptions of the Act 
Telative to “ male agnate” are that it denotes only legitimate 
relatives (S. 2), and that it applies only to najsib-ul-tarfain, i.e., 
those of noble birth on both sides (S.21). Subject to these 
qualifications, the meaning of “male agnate” falls to be 
ascertained by the personal law of the individual, to whom the 
succession is to be established. 

Turning to the law of the Mitakshara, their Lordships have 
no doubt that “male agnate” denote a gotraja-sapinda, as to 
which an authoritative exposition is to be found in Bhyah Ram 
Singh v. Bhyah Ugur Singh.2 Sir Robert Phillimore, in 
delivering the judgment of this Board, says (p. 390) : 


“The Mitacshara, in the 5th and 6th sections of the second chapter, 
recognises two successive classes of heirs: first, ‘Gentiles’: next, Basidhoos; 
after them it places certain special persons, and after these last the State, 
the timis haeres. Whatever descent prevails, and even where the State 
takes by escheat, the duty of some ceremonial performance to the deceased is 





1. (1928) L. R. 55 I. A. 139: I. L. R. 3 Luck 76: 55 M. L. J. 778 (P. C). 
2. (1870) 13 Moo. I. A. 373. 
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still enjoined. The family is the cherished institution of Hindoos. Individual 

te ownership is less the subject of the general remarks of Commentators 
on the Hindoo Law than the associated aggregate community, the family. In 
this respect an analogy is observed between family ownership and that of the 
old village community. Consequently, family union or connection derived 
from a common head, the founder of the family, may reasonably be regarded, 
amongst a patriarchal people, as the source of the entire class from which a 
succession of heirs may be derived. Again, as males are preferred to females 
in succession, from religious reasons, this same class may be rcasonably 
subject to the condition that the descent be generally derived from males, 
who, for the same reason, may obtain a constant preference. The text of the 
whole of the 5th and 6th sections of the 2nd chapter of the Mstacshara is in 
the strictest conformity to these principles. The Gentiles, or Gotraja (from 
the Gotra), are described as descending from one common stock, a male, and 
derived generally through males, as forming a family, though embracing 
possibly many families, and such original bond of unionis regarded as 
necessary to the constitution of the Gotra. These conditions are all that are 
stated as necessary to the constitution of the class of Gentiles. As regulating 
preference of succession amongst them, the law of succession amongst 
Gentiles classifies them further, as Sapindas and Samanodacas ; the first it 
treats as prior to the second, but excludes neither, within limits wide enough 
to include the present plaintiffs. As the plaintiffs, then, in this case show 2 
common ancestor, 2 Gotra, a community of family, a descent which extended 
to the deceased and themselves, they appear to satisfy every condition of 
the text.” 

From this it is clear that, in order to qualify as a male 
agnate, or gotraja-sapinda of the propositus, the plaintiff must 
satisfy two conditions, viz., (a) that he is of the same gotra, 
or, as it may be expressed, of a common patriarchal stock, and 
(b) that he is a sapinda of the deceased, that is, connected by 
blood through a common ancestor, the connection being traced 


through males. 

It is now settled that sapinda-ship under the Mitakshara 
law arises from the community of corporal particles, and is not 
dependent on the right to participate in the offering of funeral 
oblations; the latter may be of importance in settling the order 
of preference of heirs in the same class, but is not relevant in 
a question of exclusion from a class of heirs. Luloobhoy 
Bappoobhoy v. Casstbat,3 Ramchandra Martand Watkar v. 
Vinayak Venkatesh Kothekar« It may further be noted that 
the bandhus, or cognates, have a technical meaning in the 
system of the Mitakshara and signify the bhinna-gotra sapindas, 
that is, those not belonging to the same gotra or family ( Ram- 
chandra, supra ctt.). 

The pedigree of the plaintiff in the present suit shows his 
community of corporal particles with the propositus through a 
common ancestor, Bhaya Partab Singh, traced through males, 





3. (1880) L. R..7 L A. 212: I. L. R. 5 B. 110 (P. C). 
4, (1914) L. R 41 I. A, 290: I. L. R. 42 C. 384: 27 M. L. J. 333 (P. C). 
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and, to that extent, the pedigree has been held proved, as already 
stated. He has, therefore, satisfied one of the two requisite 
conditions, 4. e., that he is a sapinda of the propositus; but the 
main issue in the third appeal is whether the plaintiff has proved 
that he satisfies the other condition, namely, that he is of the 
same patriarchal stock or gotra. In the absence of challenge on 
this point, it might well be that proof by the plaintiff that he 
was a sapinda of the propositus would be sufficient to raise a 
presumption that he was also gotraja, but, on his being challeng- 
ed by defendant No. 2 on this point, it is for the plaintiff to 
satisfy the Court that he complies with this condition also. 
before he can succeed in his claim to the succession. 

Defendant No. 2 maintains in this appeal that it is 
established on the evidence that the gotra of the propositus was 
Vatyaghra, and the plaintifl’s gotra being admittedly Atri, they 
cannot be related as agnates (gotraja sapinda) under the 
Mitakshara law, and that, in any event, the plaintiff has failed 
to prove that the propositus, like himself, belonged to the Atri 
gotra. The plaintiff maintains that the evidence sufficiently 
establishes that he was of the same gotra as the propositus, but 
that, if this conclusion is not justified, the case should be 
remitted for further enquiry on this point, as the issue was not 
fairly or fully raised in its present form at the trial or in the 
Courts below. 

It was ultimately agreed by both parties (a) that, if in 
fact the propositus was of the Vaiyaghra gotra and the plaintiff 
was of the Atri gotra, this difference of gotra necessarily led 
to the conclusion that ihe plaintiff is not an agnate, t.e., gotraja 
sapinda, of the propositus, and (b) that such difference of 
gotra could only be accounted for by adoption into a different 
gotra, of the plaintiff or one of his paternal ancestors since the 
common ancestor, Bhaya Partab Singh. 


In the previous judgment their Lordships expressed the 
view that this issue had not been clearly or adequately placed 
before either of the Lower Courts, and, after reconsideration 
before a fuller Board, their Lordships are confirmed in this 
view. 

The question of gotra was not raised in the pleadings, 
written or oral. Defendant No. 2 put the plaintiff to the proof 
of his pedigree, and his only express contention was that Jugraj 
Singh, the younger son of Partab Singh, died childless. The 
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only issue that could be held to cover this point was No. 7, 
which is as follows: “Is the plaintiff the nearest heir under 
the Act by the rule of lineal primogeniture to Suraj Prakash 
Singh, or under the custom applicable to the family?” 


At the trial, gotra was first mentioned during the cross- 
examination of the plaintiff, when he stated “ My gotra is Atra 
gotra”; he was not further examined on this point by either 
side. It is next referred to in cross-examination, for defendant 
No. 2, of two witnesses for defendants 1 and 3 (D. W. 15 and 
D. W. 18), and is dealt with by a series of witnesses for defend- 
ant No. 2. About halfway through this latter body of 
witnesses a statement by plaintiff's counsel is recorded to the 
effect that the plaintiff did not admit that the gotra of the 
Gangwal family was Vaiyaghra, but that ihe Gangwal family 
belonged to Atri gotra. 


It seems reasonably clear from the judgment of the trial 
Judge that difference of gotra was only used before him as 
affecting the question whether Jugraj Singh had died childless, 
in other words, as involving a break in the blood relationship 
of the plaintiff with Jugraj Singh. There appears no trace of 
an argument that, granted the blood relationship, the difference 
of gotra would still negative the plaintiff’s claim to be the 
nearest agnate. : 


The learned trial Judge held it proved by the defendants’ 
witnesses that the Gangwal falukdars were of the Vaiyaghra 
gotra, though he thought that this conclusion was weakened by 
the fact that that point was not put to the plaintiff or his 
witnesses in cross-examination; he also thought it possible that 
the plaintiff might have stated his gotra incorrectly or his 
ancestors might have forgotten to what gotra they belonged and 
then taken whatever gotra was suggested by their prohits or 
priests. On consideration of Sastri’s Treatise on Hindu Law and 
Dr. Gour’s Hindu Code, he came, apparently reluctantly, to the 
conclusion that it is possible that persons descended in the male 
line from a common ancestor can belong to two different 
gotras, and stated “whatever the explanation of the difference 
of gotras may be, I am not prepared to accept this difference 
as conclusive proof that the plaintiff and his family are not 
agnatic relations of the talukdars of Gangwal in the manner 
claimed. Counsel for defendant 2 should have put his case to 
the plaintiff in cross-examination. Probably he feared that if 
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he did so the plaintiff might be able to explain the apparent 
diffculty. I think it is impossible to explain away the admis- 
sions made by Raja Sitla Bakhsh Singh and his Mukhtar to 
which I have referred above.” The admission referred to was 
made in a suit in 1868 by Sheo Nath, the plaintiff’s father, against 
Raja Sitla, the first talukdar of Gangwal, claiming that certain 
- villages had been given as bhayai to the plaintiffs ancestors; in 
his answer the Raja stated “The plaintiffs do belong to the 
defendant’s family, but these villages were not given to them 
as a bhayat, i.e., portion. Defendant’s ancestors gave Gularia to 
plaintiff’s ancestor in 1244 as jagir.” The learned Judge also 
referred to the conduct of Rani Itraj Kuar in 1900, when Sheo 
Nath Singh made an application to have the estate taken under 
the Court of Wards on the ground of misinanagement by Rani 
Itraj Kuar and the detriment to himself as next reversioner, 
and the omission of the Rani to suggest that Sheo Nath Singh 
was in no way related to the Talwkdar’s family and therefore 
had no locus standi to present the application. The learned 
trial Judge concludes: . 


s In my opinion, therefore, the plaintiff has satisfactorily established his 
agnatic relationship to Raja Suraj Prakash Singh in the manner set forth in 
his pedigree.” 

Their Lordships are satisfied that the admissions of Raja 
Sitla and conduct of Rani Itraj Kuar do not involve any admis- 
sion as to identity of gotra between the two families. 

The Chief Court, in their judgment, say : 

“ On the question of the plaintiffs relatonship with Raja Sitla Bakhsh 
Singh” [? Raja Suraj Prakash Singh] “the case put forward and argued 
before us on behalf of Lal Harihar Partab Bakhsh Singh, the defendant- 
appellant in Appeal No. 19, is that Jugra; Singh, the second son of Partap 
Singh, died issueless, or at least that the plaintiff has failed to prove that he 
is the descendant of Jugra; Singh It was not disputed that Jugra; Singh 
was one of the two sons of Partap Singh. We agree with thc trial Court 
that the plaintiff has succeeded in establishing the fact that he is the descend- 
ant of Jugra; Singh according to the line of descent indicated in the pedigree 
above set forth. The evidence seems to be overwhelming and there is no 
evidence worth the namc in rebuttal.” 

Aiter dealing with the evidence, including the admissions 
of Raja Sitla about 1868, the learned Judges state: 


“In agreement with the trial Court, we therefore hold that the plaintiff 
has succeeded in establishing the fact that he is an agnate of the late Sura) 
Prakash Singh.” 


It is obvious that the word “agnate” is loosely used in that 
finding, for after disposing of a question as to the seniority of 
the plaintifPs line, which was not in dispute before this Board, 
the judgment proceeds : 
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“ Against the broader question of relationship, which we have decided 
in agreement with the trial Court in favour of the plaintift, the only argu- 
ment advanced on behalf of the defendants and particularly Lal Harihar 
Pratap Bakhsh Singh, defendant No. 2, is that the plaintiff and Raja Suraj 
Prakash Singh could not be held to be related to each other, in spite of all 
the evidence to the contrary, on the ground that the two belonged to 
different gotras. On the face of it the argument is highly technical and its 
pursuit has landed us into the region of Hindu tradition.” 


After quoting the first part of the passage cited above 
from the judgment of this Board in Bhyah Ram Singh's case® 
the learned Judges state: 


“ Technically and prima facie, therefore, if the plaintiff and the talukdar 
of Gangwal arc descended from a common ancestor, they should have one 
and the same gotra” 


Differing from the trial Judge’s view of the evidence as 
to the gotra of the talukdar of Gangwal, the learned Judges 
considered that the matter was not free from doubt, and sug- 
gested that there were two meanings of gotra, one technical and 
the other popular. They seek to attribute to the plaintiff’s use 
of the term gotra a so-called popular meaning as referring to 
his being a Sombansi, and they conclude as follows: “On these 
grounds we are unable to give effect to this argument as 
sufficient to outweigh the direct and positive evidence as to the 
relationship of the two families.” 


As already indicated, their Lordships are of opinion that 
gotra has only one meaning, and they find it difficult to believe 
that, if the question now raised had been clearly in issue ab 
tntito, there would have been any difficulty in producing 
evidence to identify beyond judicial doubt or speculation the 
gotras of the plaintiff and of Raja Suraj Prakash Singh. Their 
gotras must be well known to relatives who attended the 
Sraddh ceremonies, at which the gotra of the three paternal 
ancestors is recited, and such evidence is conspicuous by its 
absence. There should be no need to resort to the “region of 
Hindu tradition”. 

Their Lordships are therefore of opinion that the case 
should be remitted to the Chief Court in order that the plaintiff 
may have the opportunity of establishing the identity of his 
gotra with that of Raja Suraj Prakash Singh; upon this issue 
his success or failure in his claim to the taluka will now depend. 


In accordance with the previous judgment of this Board, 
dated the 4th December, 1930, and this judgment, their Lord- 





2. (1870) 13 Moo. I. A. 373 at 391. 
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ships will humbly advise His Majesty as follows:—That the 
decree of the trial Judge, dated the 4th January, 1927, be 
recalled except in so far as it dismisses the plaintiffs claim in 
respect of the property mentioned in Schedules B, C, E and F 
appended thereto, that the decrees of the Chief Court in Civil 
Appeals Nos. 19 and 24 of 1927 be recalled; that the first 
appeal (No. 102 of 1929) be dismissed, the appellant (defend- 
ant No. 1) to pay the plaintiff’s costs of the appeal and ol 
Civil Appeal No. 24 of 1927; that the second appeal (No. 103 
of 1929) be allowed, the appellant’s costs to be paid by defend- 
ant No. 1; that the third appeal (No. 104 of 1929) be allowed 
without costs, and the case be remitted to the Chief Court as 
above proposed, the costs of all parties in the trial Court, of 
the parties in Civil Appeal No. 19 of 1927, and of further 
procedure to be adjudged by the Chief Court. 

Solicitor for plaintiff: H. S. L. Polak. 

Solicitors for defendant No. 1: Watkins and Hunter. 

Solicitors for defendant No. 2: Douglas Grani and Dold. 


K. J. R. Decrees of the Chief Court varied. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE ANANTAKRISHNA AIYAR. 


Alimane Sahiba .. Petitioners (Plaintif) 
V. 
Kolisetti Subbarayudu .. Respondent (Defendant). 


Stamp Act UI of 1899), Ss. 12 and 36—Promissory note—Unstam ped 
document—Inadmussibility— Admission in evidence of unstamped document 
and marked as exhibii—Whether its admisstbutty could be reopened— 
Simultaneous execution of note with the advance of loan on the same day 
—W kether suit can he on the original cause of action. 


In a suit by the plaintiff on a prumissory note the defendant admitted 
execution of the note but pleaded discharge. When the argument upon the 
question of discharge was proceeding the defendant discovered a legal objec- 
Hon to the maintainability of the suit on the ground that the stamp affixed to 
ihe note had not been cancelled as required under S. 12 of the Stamp Act 
and that the promissory note should accordingly be treated as unstamped. At 
that stage plaintiff came with an application for amending the plaint by 
inserting certain allegations to the effect that money was lent on the same 
day and as such he was entitled to sue on the debt apart from the promissory 
note. The promissory note in question had been exhibited in evidence and 
marked as exhibit in the case. 

Held, that having regard to the finding of the Lower Court that the 
loan as well as execution of the promissory note were simultancous the 
decision in Muthu Sastrigal v. Visvanatha Paxdarasaxnadht, (1913) I. L. R. 
38 Mad. 660: 26 M. L. J. 19, applied and hence the suit could not be main- 
tained. 


* C. R. P. No. 841 of 1929. 4th April, 1932. 


Bakhsh 
Singh. 


Lord 
Thankerton. 
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Case-law reviewed. 

Held, further, that once the document had been admitted ın evidence 
and marked as exhibit, then having regard to the provisions of S. 36 of the 
Stamp Act, its admissibility could not be reopened on the ground of the 
document not having been duly stamped. 

Petition under S. 25 of Act IX of 1887 praying the 
High Court to revise the decree of the Court of the District 


Munsif of Nellore in Small Cause Suit No. 861 of 1928. 

LT. V. Ramanatha Atyar and S. Sttaraman for petitioner. 

K. Umamaheswaran for respondent. 

The Court delivered the following 

JUDGMENT.—Tnis revision petition has been filed by the 
plaintiff in S. C. Suit No. 861 of 1928 on the file of the District 
Munsif’s Court, Nellore. The plaintiff instituted the above 
small cause suit on the footing of a promissory note, dated 4th 
August, 1925, executed by the defendant in plaintifs favour 
for Rs. 180. The plaint was filed on 4th August, 1928, namely, 
the last day of the period of limitation for filing a suit on the 
promissory note. The defendant, after obtaining time to file 
a written statement, filed a written statement on Ist October, 
1928, in which he admitted the execution of the promissory 
note sued on but pleaded discharge. Subsequently, as the 
learned District Munsif remarks in his judgment, “when the 
argument upon the question of discharge was proceeding, the 
defendant discovered a legal objection to the maintainability of 
the suit on the ground that the stamp affixed to the promissory 
note had not been cancelled as required by S. 12 of the Stamp 
Act and that the promissory note should accordingly be treated 
unstamped for any purpose.” The learned District Munsif, 
after noting that the stamp on the promissory note was in no 
way cancelled but remained intact without any marks on the 
same, came to the conclusion that the promissory note must be 
taken to be unstamped and accordingly inadmissible in evidence. 
At that stage, the plaintiff came with an application for amend- 
ing the original plaint by inserting certain allegations to the 
effect that money was lent to the defendant the same day, 
though a promissory note was also executed by the defendant 
on the same day, and claiming that the plaintiff would be 
entitled to recover the money, as money lent, even though the 
promissory note be held to be inadmissible in evidence. The 
learned District Munsif, as I read his judgment, understood the 
case of the plaintiff to be that the advance of the loan and the 
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execution of the promissory note were simultaneous; and rely- 
` ing on the decision of this Court in Muthu Sastrigal v. Visva- 
natha Pandara Sannadht1 he came to the conclusion that the 
plaintif was not entitled to recover even onthe foot of the new 
allegations, seeing that the promissory note was inadmissible in 
evidence. He accordingly dismissed the suit. The plaintiff 
has preferred the present revision petition. 


The question was elaborately argued before me whether a 
plaintiff who takes a promissory note in respect of moneys 
advanced by him to the defendant the same day would be entitled 
to recover on the footing of the money advanced in cases where 
the promissory note is inadmissible in evidence. The learned 
advocates who argued the case before me drew my attention to 
the difference of opinion that apparently exists on this point 
between the decisions of the several High Courts in India. It 
was submitted that the decision in Muthu Sasirigal v. Vtsva- 
natha Pandara Sannadhti by Sadasiva Aiyar and Spencer, JJ. 
is clear that, in a case where the advance of the money and the 
execution of the promissory note are simultaneous, it would be 
against the policy of S. 91 of the Indian Evidence Act to allow 
the plaintiff to recover on the footing of money advanced when 
the promissory note is inadmissible in evidence. It was also 
mentioned to me that that decision of the learned Judges has 
been subsequently followed in this Court in other cases, though 
it must be said, that in none of the other cases, to which my 
attention was drawn, were the advance of the loan and execu- 
tion of the promissory note simultaneous and part and parcel 
of the same transaction. The view held by the learned Judges 
in Muthu Sastrigal v. Visvanatha Pandara Sannadhsi has been 
accepted by a Full Bench of the Allahabad High Court 
in the case reported in Nasir Khan v. Ram Mohan’. The 
view of the Lahore High Court would also appear to be 
the same. See Chanda Singh v. The Amritsar Banking Co.3 and 
Gurdas Mal Singh v. Ishar Dass. The decisions of the 
Calcutta, Patna and Rangoon High Courts would seem to be 
different in this respect. See Sudhir Chandra Das v. Gobinda 


1. (1913) I. L. R. 38 ML 660: 26 M. L. J. 19. 
2. (1930) I. L. R. 53 A. 114 (F. B.). 
3. (1921) I. L. R. 2 Lah. 330 at 334. 4. (1921) 3 L. L. J. 157. 
R—39 
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Chandra Roy,’ Ram Ragubhir Lal v. The United Refineries 
(Burma), Lid.e and Dhaneswar Sahu v. Ramrup Girt. The 
decisions in Krishnajit Narayan v. Rajmal Mantkchands and 
Jacob and Co. v. Vicumseye would also seem to be against the 
Madras view. In the latest Bombay case reported in Jacob 
and Co. v. Vtcumsey® one learned Judge of that Court divided 
cases that are likely to occur under such circumstances into 
three classes, and would seem to be of the opinion that, in cases 
where the loan and the promissory note form part of the same 
transaction, the plaintiff would not be entitled to recover, though 
in the other two cases put by the learned Judge the plaintiff 
would be entitled to recover. Illustration (b) of S. 91 of the 
Indian Evidence Act would also prima facte seem to be against 
the plaintiff in such cases. The learned Judges in Muthu 
Sastrigal v. Visvanatha Pandara Sannadhil, when informed by 
counsel of the fact that other High Courts have taken a differ- 
ent view, declined, as I understand their judgment, to have the 
decision of the Madras High Court re-opened on this point but 
were quite satisfied that the Madras view should be followed in 
this Presidency. Now, if the question arose in that neat form, 
namely, when the advance of the loan and the execution of the 
promissory note are simultaneous and form part of the same 
transaction, there is no doubt that I would be bound by the 
decision in Muthu Sastrigal v. Visvanatha Pandara Sannadhi1 
by a Bench of this Court, and the circumstance that some of 
the other High Courts have come to a different opinion on this 
matter is not really of very greai use to me. It was also 
mentioned to me that in Somaraju v. Venkatasubbarayuduld a 
learned Judge of this Court even declined to have a case said 
to raise a similar point referred to a Bench of two Judges. It 
being then clear that my duty, in a case involving the same 
question, would be to follow the decision in Muthu Sasirigal v. 
Visvanatha Pandara Sannadhti the question arises, what 
exactly is the finding of the learned District Munsif in the pre- 
sent case? The District Munsif had before him the original 


1. (1913) L L. R. 38 M. 660: 26 M. L. J. 19. 
5. (1917) I. L. R. 45 C. 538. 
6. (1930) I. L. R. 9 Rang. 56. 7. (1928) I. L. R. 7 Pat. 845. 
8 (1899) I. L. R. 24 Bom. 360. 9. (1926) 29 Bom. L. R. 432. 
10. (1924) 20 L. W. 943. 
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plaint, which apparently contained a rather clear statement 
relevant to the question that I am now considering, and also 
the allegations in the application for amendment filed by the 
plaintif. The learned District Munsif came to the conclusion 
that in the present case the loan and the execution of the pro- 
missory note should be taken to be simultaneous. I do not find 
any trace in the Lower Court’s proceedings that the plaintiff 
wanted to let in any further evidence on this point; and I see 
no sufficient reason why the finding of the Munsif should not 
be accepted by me. So far as this portion of the case is con- 
cerned, then, having regard to the finding of the Munsif, as I 
understand the same, and having regard to the decision in 
Muthu Sasirigal v. Visvanatha Pandara Sannadhs\ the first 
argument raised by the learned advocate for the plaintiff- 
petitioner before me should be overruled. 


But, in my opinion, this does not, by itself, settle the ques- 
tion. An application for amendment of the plaint was made in 
the Lower Court, as already mentioned by me. The plaintiff 
who wants to have the plaint amended by including a cause of 
action based upon something other than the execution of the 
promissory note, will have to make other material averments 
in order to entitle him to a decree, in spite of and outside the 
promissory note. The question will arise whether he would be 
entitled, in such circumstances, to have such an amendment 
made. If I had to consider on the merits, the plaintiff's appli- 
cation to amend the plaint in the present case, then, a recent 
decision of a learned Judge of the Bombay High Court in 
Burjorji v. Hormusjt,11 will be relevant and will have to be 
carefully considered. In the present case there is the further 
circumstance that the plaintiff filed her plaint on 4th August, 
1928—that is, on the last day of three years from 4th August, 
1925—-whether there were two transactions, one independently 
of the other, or there was only one transaction, on 4th August, 
1925. Prima facte, therefore, a plaintiff, who wants to have a 
new cause of action added to the plaint long after the period of 
limitation for enforcing that cause of action had expired, would 
have a difficult point to get over, and I am not surprised that in 
the present case the District Munsif was not inclined to allow 
the amendment, having also regard to the fact that, if a fresh 





1. (1913) I. L. R. 38 M. 660: 26 M. L. J. 19. 
11. (1931) 34 Bom. L. R. 643. 
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suit had then been filed on the new cause of action, the same 
would admittedly be barred by limitation. Having regard to 
the view I take on two other points that Iam going to mention, 
I do not think it necessary for me to give a decision on the 
question whether the plaintiff is entitled to have the amendment 
prayed for in this case. 


Two more points remain for consideration. The first 1s, 
what is the effect of the admission made by the defendant in 
the written statement filed by him on Ist October, 1928, admit- 
ting the allegations in the plaint and the promissory note on 
which the suit was based? The only defence raised in the 
written statement was one of discharge, and from the notes- 
paper I find that that is the view that the District Munsif also 
took of the written statement. Having then admitted execution 
of the promissory note but only pleaded discharge, I have to 
consider the effect of S. 58 of the Indian Evidence Act on the 
rights of the parties to the present case. Under S. 58 of the 
Indian Evidence Act “no fact need be proved in any proceed- 
ing which the parties thereto or their agents agree to admit at 
the hearing, or which, before the hearing they agree to 
admit by any writing under ;their hands,.... provided 
that the Court may in its discretion require the facts admitted 
to be proved otherwise than by such admissions”. I may 
state that, so far as I understand the proceedings in this 
case, the District Munsif has not thought it necessary to call in 
aid the proviso attached to the section. I find that the note he 
made in the notes-paper is that “the defendant admitting the 
promissory note pleads discharge’ and the only question for 
consideration, therefore, is “the plea of discharge’. The de- 
fendant having admitted the execution of the promissory note 
but having only raised a plea of discharge, what is the effect of 
the subsequent discovery made by the defendant that the pro- 
missory note was not “duly stamped”? As I said, the objection 
relating to ihe promissory note not being duly stamped arises 
from the circumstances that, though the promissory note has a 
proper stamp affixed to it, there are no indications on the stamp 
of the same having been in any manner cancelled as required by 
S. 12 of the Stamp Act. Under the provisions of S. 12, there- 
fore, it must be taken that this promissory note was not duly 
stamped, and accordingly, if any question arose as to its admis- 
sibility in evidence, the same may have to be held to be 
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inadmissible. But having regard to the provisions of S. 58 of 
the Evidence Act just referred to by me, facts admitted need 
not be proved, and therefore the circumstance that the promis- 
sory note was not admissible in evidence is immaterial for the 
purposes of this case. The whole discussion turning on the in- 
admissibility of the promissory note is, as far as I am able to 
see, quite irrelevant in the circumstances, having regard to the 
defendant’s admission referred to by me. 


The second point that has to be considered is this: the 
promissory note in question has been exhibited and marked as 
- Ex. A in this case. I have looked into the document. It bears an 
endorsement to the following effect :—Produced on 4—8—28 by 
plaintiffs pleader, admitted by the defendant in his written state- 
ment on 10—12—28 and filed as Ex. A” ; then there is the initial 
or signature of the District Munsif. The usual appendix 
of list of documents filed and witnesses examined, attached to 
the judgment, also contains these remarks :—“Ex. A, 4 825, 
suit promissory note”. Now, when once this document has 
been admitted in evidence and marked as an Exhibit, then having 
regard to the provisions of S. 36 of the Indian Stamp Act, its 
admissibility could not be re-opened on the ground of the docu- 
ment not having been duly stamped. That position being clear 
under the provisions of S. 36 of the Stamp Act, the whole 
discussion would thus seem to be entirely unnecessary, and for 
no purpose, so far as the facts af this case are concerned. 


The result, therefore, is this. So far as the present case is 
concerned, I must take it that the promissory note sued on is 
admitted by the defendant. It has further been exhibited and 
marked as Ex. A. The plea raised by the defendant, namely, 
discharge, has to be tried, and the basis for the dismissal of 
the suit by the District Munsif, viz., that the promissory note 
has not been duly stamped, either does not in the circumstances 
arise, or, is no longer available, as the document has been 
admitted having regard to the provisions of S. 36 of the Indian 
Stamp Act. 


For the above reasons, I reverse the order passed by the 
learned District Munsif on 14th December, 1928, and remand 
S. C. S. No. 861 of 1928 for disposal in accordance with law. 

As regards the costs of this revision petition, I must state 
that the plaintiff's conduct in this case, in not ltaving drawn the 
attention of the Lower Court to the admission in the written 
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statement and to the provisions of S. 36 does not, in my opinion, 
justify the costs of the present Civil Revision Petition being 
awarded to her. The order, therefore, as to the costs of this 
petition is that each party will bear the costs of the revision 
petition. The costs of the suit will be provided for by the 
District Munsif in the final decree to be passed by him. 


K. C. Reversed and remanded. 


m e aaa 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr. JUSTICE CURGENVEN AND MR. JUSTICE 
SUNDARAM CHETTY. 
Mattapalli Venkataratnam and others.. AppeHanise (Plffs.) 
v. 
Tota Varahaliah and another .. Respondents (Defis.). 


Transfer of Property Act UV of 1882), Ss. 55 and 58 (d)— Mortgage 
of leased ont properties—Lessees 1n possesston—Deeds reciting them 
as mortgages with possession—Covenant to pay amount roth speci- 
fied period and in defanlt imortgagees to recover by sale of property 
mortgaged, etc.—Suit by niortgagees to eject lessees after termination of 
their period of lease—Nature of mortgage whether simple or usufructuary 
—Mortgagees whether had right to eject lessees. 


Certain lands in the possession of lessees, defendants in the suit, were 
mortgaged by their owner to the plaintiffs under deeds. The deeds were 
styled deeds of mortgage with possession and contained an express covenant 
to pay the entire balance within three years coupled with a further provision 
that in case of default on such payment the mortgagees might recover the 
money due by means of the mortgaged property and also from the mortgagor 
personally. The plaintiff sued to eject the defendants from the suit lands as 
the period of lease granted to them was over. 


Held, that the deed of mortgage evidenced a combination of a simple 
mortgage and an wsufructuary mortgage. In their capacity as usufructuary 
mortgagees the plaintiffs would be entitled to recover not only the rents due 
on the suit lands but also to eject the defendants after the expiration of the 
term of their lease, and get possession of the same for appropriating the 
profits thereof towards the mortgage debt. 

Moti Ram v. Vitai, (1888) I. L. R. 13 Bom. 90 (F. B.), followed. 


Bisheshar Bakhsh Singh v. Debi Bakhsh Singh, (1912) 17 I. C 329 and 
Partab Bahadur Singh v. Gajadhar Baksh Singh, (1902) L. R 29 L A. 148: 
I. L. R. 24 AIL 521 (P. C.), referred to. 


As usufructuary mortgagees plaintiffs had whatever power of ejectment 
that might be exercisable by the mortgagor. 


Appeal against the decree of the Court of the Subordinate 
Judge of Cocanada in O. S. No. 54 of 1926. 

Ch. Raghava Rao and D. Krishnaswamt for appellants. 

The Government Pleader (P. Venkataramana Rao) and 
S. Kanakam for respondents. 


*Appeal No. 470 of 1930. 27th April, 1932. 
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The Court delivered the following 


JupGMENTS. Sundaram Chetty, J.—The plaintiffs (appel- 
lants) have filed the suit out of which this appeal has arisen to 
recover possession of 51 acres and 20 cents of land in the village 
of Veeravaram, from the defendants, together with arrears of 
rent and mesne profits for the year 1925. Various conten- 
tions were set up by the defendants in their written statement. 
Issue 2 runs thus : 


“Whether the plaintifs are entitled to eject the defendants and obtain 
possession” 


The first part of issue 3 is : 
“Whether the defendants are tenants of plaintiffs,” 


These two points were found by the Subordinate Judge 
against the plaintiffs, and, as a result of his findings, he has dis- 
missed the plaintiffs’ suit without going into the other issues 
framed in the suit. 


Plaintiffs case is, that one Venkataraghaviah became the 
owner of the suit lands, and that by virtue of the two registered 
deeds (Exs. A and B) executed by him in their favour, they 
must be deemed to be usufructuary mortgagees, entitled to 
collect the rents due by the defendants under Ex. D, which 
‘were executed by them on 30th December, 1908, and to eject 
them from the suit lands, as the period of lease (15 years) 
granted to them under Ex. D was over by the end of fasli 1334. 


So far as the suit lands are concerned, Exs. A and B are 
both styled as deeds of mortgage with possession. There is no 
doubt, that on the dates of these deeds, the suit lands were in 
the occupation of the defendants as lessees under Ex. D. The 
position of the mortgagor was that of a lessor in respect of 
these lands when he created these mortgages. A mortgage is 
the transfer of an interest in specific immovable property for 
the purpose of securing the payment of a debt. S. 58 of the 
Transfer of Property Act defines four kinds of mortgages. 
The question for consideration is, whether the deeds, Exs. A 
and B, evidence any one of those mortgages, and if so, what 
kind of mortgage it is. It is contended for the defendants 
(respondents) that the mortgage created thereunder is only a 
simple mortgage, and therefore the plaintiffs are not entitled to 
ask for possession of the suit lands, ejecting the defendants 
therefrom. Unless the mortgage in favour of the plaintiffs can 
be deemed to be an usufructuary mortgage, their present suit 
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in ejectment must fail. There is also a third alternative. If the 
deeds evidence a combination of simple and usufructuary mort- 
gages, the mortgage would be an anomalous mortgage, in which 
case the intention of the parties should be gathered from the 
terms of the instrument as controlled by the provisions of the 
Act. The rights and liabilities of the parties have to be 
determined by their contract. 

For a discussion of this question, il is enough if the 
provisions of Ex. A are referred to. Though it is styled as a 
mortgage with possession, there is an express covenant to pay 
the entire balance of principal and interest in 3 years, coupled 
with a further provision, that in case of default in such pay- 
ment, the mortgagees may recover the money due, by means of 
the mortgaged property and also from the mortgagors personally. 
These are the ingredients of a simple mortgage, and so far as 
these provisions are concerned, the deed sounds like a simple 
mortgage deed. The more difficult question is, whether it 
evidences an usufructuary mortgage also. The definition in 
S. 58 (d) of the Transfer of Property Act (as it stood before 
the Amending Act XX of 1929) would apply to Ex. A. The 
transaction would be an usufructuary mortgage, where the 
mortgagor delivers possession of the mortgaged property to the 
mortgagee, and authorises him to retain such possession until 
payment of the mortgage money and to receive the rents and 
profits accruing from the property, in lieu of interest, or in 
payment of the mortgage money. The delivery of possession 
of the mortgaged property is thus an essential ingredient of an 
usufructuary mortgage. It has to be seen whether the delivery 
of constructive possession of the mortgaged property, which 
the owner has at the time of the mortgage, as it is in the physical 
occupation of a tenant by reason of a lease having been pre- 
viously granted to him for a term, would suffice to bring the 
transaction within the aforesaid definition. In the case reported 
in Patant v. Selambara,1 relied on by the learned advocate for 
the appellants, the learned Judges have considered what would 
amount to delivery of possession of land, mentioned in S. 48 of 
the Registration Act. The learned Judges held, that it is not 
confined to delivery of actual or physical possession, but 
delivery of constructive possession, by directing the tenants in 
occupation to pay their rents to the vendee, and by the tenants 





1, (1886) I. L. R. 9 M 267, 
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agreeing to doso. The principle of the decision seems to be, that 
the transfer of such possession as the vendor had at the time of 
sale, according to the circumstances of the interest he had in the 
property, would be delivery of possession within the meaning 
of that section. In the present case, the mortgagor has under 
the deed Ex. A transferred to the mortgagees the right to 
collect the rents due in respect of the suit lands from the tenants 
in occupation thereof, vig., the defendants, authorising them to 
receive the rents and appropriate the same towards interest and 
principal. It is alleged in para. 7 of the plaint that as soon as 
Ex. A was registered, the mortgagor Venkata Raghavayya 
issued a registered notice to the defendants, directing them to 
pay the rents due as per the lease deed, Ex. D, to the mortgagees 
(plaintiffs). This fact is admitted by the defendants in para. 7 
of their written statement, as also the fact of their having paid 
the rents to the 1st plaintiff accordingly for some years. In the 
face of these circumstances, we must take it, that there was 
delivery of constructive possession of the mortgaged lands, 
under Ex. D, which is as efficacious as delivery of actual 
physical possession, as was held in Palani v. Selambara.1 
There is a further provision in Ex. A, which is clearly 
indicative of an intention to create an usufructuary mortgage. 
On the date of this deed, the mortgagor was able to put the 
mortgagees in constructive possession only, and he did give such 
possession. According to the settlement with the mortgagees, 
he should also deliver them actual possession of the suit lands 
under this deed on the expiration of the term of lease granted 
to the defendants, and, for that purpose, a clause is added in 
Ex. D authorising the mortgagees to take possession from the 


tenants (defendants) and appropriate the rents and profits 
towards the mortgage debt. 


The contention of Mr. Venkataramana Rao for the res- 
pondents, if I understood him aright, seems to be, that unless 
one is in actual physical possession of immovable property, there 
is no possibility for him to create an usufructuary mortgage. 
This argument is based on the view that delivery of possession 
mentioned in S. 58 (d) can only mean delivery of actual 
physical possession. For the reasons stated by me, this view 
seems to be an untenable position. In dealing with an instru- 
ment analogous to Ex. A in some important features, which 


1. (1886) I. L. R. 9 M, 267, 
R—40 


Venkata- 
ratnam 


v. 
Varahaliah, 





Sundaram 
Chetty, J. 


314 THE MADRAS LAW JOURNAL REPORTS. [ vot. 


came up for consideration by a Full Bench of the Bombay 
High Court in Mottram v. Vitat,2 Sargent, C. J., held that it 
came under the class of mortgages termed “ simple mortgages 
usufructuary ”, one of the analogous mortgages referred to in 
S. 98 of the Transfer of Property Act. By reason of the 
covenant to pay within four years, the instrument partook of 
the character of a simple mortgage, but by reason of the clause, 
that in default of such payment, the mortgagee should take 
possession and management of the mortgaged property, it was 
also an usufructuary mortgage. The following observation of 
Birdwood, J., at page 100 is pertinent to the present case: — 

“Where, however, a right of entry is given to the creditor, tbere is a 
transfer of an interest in immovable property just as much asif possession 
were actually transferred. The delivery of possession of mortgaged property 
is recognised in the Transfer of Property Act asa transfer of such an 


interest, for usufructuary mortgages clearly come within the general defini- 
tion of a mortgage given in S. 58 (a).” 


As found in that deed, there is an express recital in Ex. A 
also, vig., “we have executed this mortgage deed with posses- 
sion to you.” This shows that the intention of the parties 
was to create a possessory mortgage, though delivery of 
actual possession was to be on a future date. The view adopted 
in Mottram v. Vitar has been taken in the decision reported in 
Bisheshar Bakhsh Singh v. Debt Bakhsh Stngh,8 [following the 
Privy Council decision in Pratab Bahadur Singh v. Gajadhar 
Baksh Singh. 


I am, therefore, of opinion that the deed Ex. A evidences 
a combination of a simple mortgage and an usufructuary mort- 
gage. Intheir capacity as usufructuary mortgagees, the plain- 
tiffs would be entitled to recover not only the rents due on the 
suit lands (as per Ex. D), but also to eject the defendants after 
the expiration of the term of their lease, and get possession of 
the same, for appropriating the profits thereof, towards the 
mortgage debt. Plaintiffs would, of course, not be entitled to 
eject the defendants, unless the mortgagor has such a right. 
But the learned Subordinate Judge has not gone into the ques- 
tion of the mortgagor’s right to eject. Plaintiffs stand in the 
shoes of the mortgagor, and can enforce his right, in the 
present suit. 





2. (1888) I. I. R. 13 B. 90 (F. B.). 3. (1912) 17 I C. 329, 
4, (1902) L. R. 29 I. A. 148: I. L. R, 24 A. 521 (P. C). 
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If the plaintiffs can eject the defendants on the strength of 
the title of the mortgagor to the suit lands, it is unnecessary to 
establish the relationship of landlord and tenant, between them 
and the defendants. I think, such a relationship has not been 
created, in the absence of a complete assignment of Ex. D in 
favour of the plaintiffs. But under the terms of Ex. A, the 
right to collect the rents is transferred to them, and even as 
transferees of an actionable claim, they would be entitled to 
recover the rents from defendants in this suit. The Lower 
Court has ignored this aspect completely, and non-suited the 
plaintiffs. 

The finding of the Lower Court on the preliminary issue 
No. 2 is set aside. As I hold that the relationship of landlord 
and tenant as between the plaintiffs and defendants is not made 
out, I confirm the Lower Court’s finding on the first part of the 
third issue. 


I would set aside the decree of the Lower Court and re- 
mand the suit for trial on the other issues and disposal. The 
appellants will get their costs of this appeal from the respond- 
ents. The costs of suit will abide the result. The Court-fee 
paid on the memorandum of appeal will have to be refunded to 
the appellants. 


Curgenven, J.— My learned brother, whose judgment I 

have had the advantage of reading, has given reasons, in which 

I concur, for holding that the mortgages created by Exs. A and 

B possessed an usufructuary character, although they may not 

have been usufructuary mortgages pure and simple, as defined 

in S. 55 of the Transfer of Property Act. There is, it is true, 

a covenant to pay the mortgage debt within three years but 

there is no reason for holding that a stipulation of that kind 

will deprive a mortgage of any usufructuary character which 

it would otherwise possess. Ido not understand Mr. 

~ ~~—~-Venkataramana to hrave pone so far as that. He rather took 
the line that a property under lease, as was this property, could 

not be usufructuarily mortgaged because no such possession as 

such a transaction would require could be given; that possession 

be physical and actual, and not merely constructive. This 
think, a tenable view. The definition of an usufruc- 
tgage already referred to expressly contemplates the 
receiving “the rents and profits accruing from the 
d there can be no ground for holding that a rent 









Venkata- 
ratnam 


v. 
Varahaliah, 





Sundaram 
Chetty, J. 


ven, J. 


Muthu- 
raman 
Chetty 
v. 
Sivasubra- 
mania 


Chetty. 


—_— 


316 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


is not a form of usufruct equally with other receipts more 
directly derived from the land. In a case where property is 
under lease the mortgagor gives his mortgagee such possession 
as it is capable of, and the mortgagee, who takes possession by 
assuming the right to receive rents from the tenants, gains his 
usufruct in such form as the property is capable of yielding. 
These propositions appear to me elementary and in no need of 
support from authority. There can be no doubt that in the 
present case the plaintiff entered into possession as mortgagee, 
and indeed received rent from the tenants for several years. It 
has not been disputed that, granting the position set forth 
above, the plaintiff would be entitled to a decree for rent. It 
must fallow, too, from his pusilluu as ustittuctuary mortgagee, 
that he has whatever power of ejectment might be exercisable 
by his mortgagor. I agree with the orders proposed by my 
learned brother. 


iG, Decree of Lower Court set aside and suit 
renianded to be tried op other issues. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KRISHNAN PANDALAIL. 
A. M. P. R. Muthuraman Chetty by agent 
Subramania Aiyar and others .. Petitioners» (Plain- 
- iff and Defendants 25, 26 and 31 


transposed as party Plaintiffs) 
v. 


Sivasubramania Chetty and others .. Respondents (De- 
fendants Nos. 1 to 12). 


Court Fees Act (VII of 1870), S. 17—A pplicabutty—Single Mortgage 
in favour of several creditors ~Sutt to enforce—Court-fee payable as on 
suigle subject. 


Where certain creditors, who had taken for their common protection a 


mortgage for the entire sum due to them in lieu of their se arate claims 


against the debtor, sued to enforce the mortgage ab a whole for their 
common benefit, i 


Held, that Court-fee was payable on the entire amount claimed as one 
subject and that the suit did not embrace distinct subject4 within the meaning 
of S. 17 of the Court Fees Act. 


In re Parumeswara Pattar, (1930) I.L.R. 54 M. Í : 59 M.L.J. 
relied on. 


— a 






*C, R. P. No. 1278 of 19N. 
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Seth Bansiram Jashamal v, Gunnia Naga Aiyar, (1930) 59 M.L.J. 928, 
distinguished, 

Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order of the Court of the Subordinate Judge of Coimbatore, 
dated 4th September, 1931 and made in O. S. No. 301 of 1928. 

T. Arishnaswami Atyangar and S. K. Narasimhachariar 
for petitioners. 


The Government Pleader (P. Venkataramana Rao) and 
M. Krishna Bharathi for respondents. 


The Court delivered the following 


JUDGMENT.-—The question is whether the suit brought by 
the petitioners (plaintiffs) embraces two or more distinct sub- 
jects within the meaning of S. 17 of the Court Fees Act so as 
to require them to pay Court-fees separately on each of the said 
subjects. 


The suit is on a mortgage in favour of the nine plaintiffs 
fora total sum of Rs. 38,376-48 and interest thereon mort- 
gaging all the properties of the defendants whohad been traders 
and in the course of trade became indebted to the nine plaintiffs 
in different sums which together made up the total mortgage prin- 
cipal. In one sense, t.e., before the mortgage, it is quite true 
that the plaintiffs had only separate claims against their debtor. 
That is the sense in which the Lower Court’s opinion that the 
claim of each of the plaintiffs in the mortgage amount is a 
separate subject is right. But that by no means concludes the 
question whether the creditors having taken for their common 
protection a mortgage for the entire sum due to them, there 
does not arise thereby a new and independent cause of action 
common to them all no doubt springing from their former and 
separate claims but distinct from it to enforce the mortgage as 
a whole for their common benefit and share rateably in the pro- 
ceeds. That that was the intention is clear from the facts. The 
Lower Court has ignored the aspect of the matter that whatever 
the rights of the creditors before the mortgage, they have indi- 
vidually under the mortgage no priority against each other, and 
are not entitled to claim the whole of their dues from the pro- 
ceeds of the security but must share them rateably according to 
the sums due to each as set out in the deed. There is nothing 
in the deed expressly enabling each of the nine plaintiffs to sue 
for his. own dues under the mortgage or the mortgagors to 
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redeem the security in parts by paying each of the plaintiffs 
separately. The suit is for the entire amount against the whole 
property. The case is analogous to a suit by trustees or the 
holders of debentures of a series, secured hy a mortgage in 
which case the suit to enforce the security must be brought on 
behalf of all and the Court will not give judgment in favour of 
one such holder as by so doing he will be put in a better posi- 
tion than the others. (Simonson on Dehentures, 4th Edition, 
pp. 349 and 350 citing In re Uruguay Central and Hyguertias 
Railway Company of Monte Viedol and Hope v. Croydon and 
Norwood Tramways Company.) 


The case cited by the learned Judgein Seth Banstram Jasha- 
nial v. Gunnia Naga Aiyar3 isnot in point. That was a case 
where one of several mortgagees to whom separate amounts 
were due as tenants-in-common sued for the amount due to 
himself and the question was whether he could maintain a suit 
for part of a mortgage money or must sue for the whole. It 
was held relying on Sunittbala Debi v Dhara Sundari Debt 
Chowdhurant’ that S. 67 of the Transfer of Property Act is 
not a bar to such a suit and it followed that the plaintiff could 
not be asked to pay Court-fees on the amount due to the other 
mortgagees for which he did not sue. That decision does not 
touch the question whether in a suit brought for the entire 
amount due on a mortgage by persons who though as between 
themselves entitled to portions of that amount have a common 
interest in the whole Court-fees should be paid on the whole 
sum as one claim or on the several portions as separate claims. 
In such a case it seems to me incorrect to say that because 
separate suits by each sharer may he possible, when a suit for the 
whole amount due on a mortgage is brought by all mortgagees 
together the suit embraces not one subject but as many differ- 
ent subjects as there are persons entitled to the proceeds of the 
mortgage. If such were thecase a suit on a mortgage taken by 
the heirs of a deceased Mahomedan for a debt due to him, on 
the proceeds of which they are ev hypothesi entitled to distinct 
shares, would be one embracing not one subject but distinct 
subjects. This would in my opinion be straining the language 
of the section in view of the decisions referred to by the learned 


mc ——_—_—_$__ $C SL 


1. (1879) 11 Ch D. 372 2. (1887) 34 Ch. D. 730. 
3. (1930) 59 M. L. J. 928. 
4. (1919) L. R. 461, As 272: I. L. R 47 Cal. 175: 37 M. L. J. 483 (P. C). 


~ 


Lxi] THE MADRAS LAW JOURNAL REPORTS. 319 


Judge which show that even where a plaintiff could have 
brought different suits, e.g., for the price of goods sold on 
different dates, a suit for the price of a series of sales is one 
subject for the purpose of Court-fees. See also Parameswara 
Pattar, In re5 and the decision in The Rajah of Vizstanagram 
v. The Government.6é 


The order of the learned Judge is set aside. The costs oi 
this petition will be costs in the cause and will be provided for 
in the decree. 


B. V. V. EEEE | Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE CURGENVEN AND Mr. JUSTICE 
SUNDARAM CHETTY. 


Manikya Nayanim Varu and others .. Appellants» (Defend- 


ants 3 to 7) 
Y. 


Lakshminarasimha Sastrulu and others .. Respondents (Platn- 


tf and Defendants 1 and 2 and 
8 to 10). 


Civi Procedure Code (V of 1908), S. 2 (11)— Proper legal represenia- 
tives not brought on record—Third party without title or possession bring- 
wg himself on rezord—Decree obtained agamst—Enforceability against 
real legal representatwes—Estoppel—Specific plea necessary. 


If the plaintiff wants to rely upon an estoppel, either as a rule of evi- 
dence or as part of the substantive law, he must sct up such a plea specifically 
in the plaint making the neccessary averments for sustaining the plea. 


The widow of the last male owner brought a suit against the tenants for 
Rs, 3,863 as arrears of rent. The tenants in turn claimed that a sum of 
Rs. 16,000 was due to them on account of certain expenses of litigation incu- 
red by them in accordance with the terms of the tenancy. Pending the suit, 
the widow died. Defendants 3 and 4 (in the present suit) were the nearest 
reversioners really entitled to the estate after the death of the widow but one 
C, claiming to be the adopted son of the last male owner, brought himself on 
record as the legal representative of the widow and was made the second 
plaintiff. The suit was compromised. C promised to pay Rs. 15,000 to the 
tenants and created in their favour a charge for the amount on the lands 
leased to them. It was found that C was never adopted by the last male 
owner; nor was he, at the time of the death of the widow, in possession of 
any of her properties. Ina suit for a declaration by the tenants that the 
charge was binding on defendants 3 and 4, the reversioners entitled to the 
estate, 


Held, that C could not be deemed the “legal representative” of the 
widow and that the decree obtained in a suit wherein the proper legal repre- 
sentatives of the deceased party were not brought on record was not binding 
on the estate in the hands of the true legal representatives. 


*Appeal No. 10 of 1930. 6th April, 1932, 
5, (1930) I. L. R. 54 M. 1:59 M. L. J. 469 (F.B.). 
6. (1932) 63 M. L. J. 73. 
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Pukhraj Jeshraj v. Jamsetji Rustum, (1926) I. L. R. 50 Bom. 802, 
followed. 

Appeal against the decree of the Court of the Subordinate 
Judge of Chittoor, dated 14th March, 1929 in O. S. No. 18 of 
1927. 


T. Kumarasamiah for appellants. 
V. Ganapathi for respondents. 
The judgment of the Court was delivered by 


Sundaram Chetty, .—This appeal has been preferred by de- 
fendants 3 to 7 and arises out of a suit brought by the plaintiff 
(frst respondent) for a dleclaratory relief in the Court of the 
Subordinate Judge of Chittoor. The facts of the case have been 
set out in the judgment of the Subordinate Judge and a brief 
reference to them is necessary in order to understand the nature 
of the dispute in this case. Palayagar Chengama Nayanim Varu 
(No. 1) was in possession of 62 villages including the three 
villages mentioned in the plaint schedule B as usufructuary 
mortgagee under two mortgage deeds, dated the 17th May, 1890 
and executed by the Rajah of Karvetnagar. He died in or 
about 1893 leaving behind him four sons, namely, Vijayappa 
Nayanim Varu, Govindasanii N ayanim Varu and defendants 3 
and 4. By means of an award, a partition was effected among 
these four sons, whereby 14 out of the 62 villages including the 
three villages mentioned in Schedule B were allotted to the 
share of Govindasami Nayanim Varu who died in 1897. Ilis 
widow was Venkatamma. His elder brother Vijayappa 
Nayanim Varu had two sons, namely Chengama Naidu (No. 
2) and the present second defendant. Defendants 5 to 7 are 
the sons of the 4th defendant. According to the plaintiff’ s 
case, Chengama Naidu (No. 2) was the adopted son of 
Govindasami Nayanim Varu. The present first defendant is 
the minor son of Chengama Naidu (No. 2). Subsequent to the 
death of Govindasami Nayanim Varu, his estate became a 
veritable apple of discord and was the subject-matter of several 
suits in a long series of litigation. Venkatamma denied the 
truth and validity of the adoption of Chengama Naidu (No. 2) 
which was set up by his natural father Vijayappa. The dis- 
putes between them were referred to the arbitration of one 
Krishnamachariar, a Pleader of Tirupati, who passed an 
award on the 5th January, 1898 (Ex. E). Curiously enough, 
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this arbitrator purporting to act on a consent statement given 


by the parties effected a sort of division between them. without 
deciding the question. of adoption one way or the other. He 
divided the properties between Chengama Naidu (No. 2) and 
the widow Venkatamma in the proportion of 3:1. Itis under 
this award that Venkatamma got the three villages mentioned 
in Sch. B with absolute rights, whereas, the properties allotted 
to Chengama Naidu (No. 2) were subject to a defeasance 
clause to the effect, that, if Wenkatamma should beget a male 
child, he should be divested of the properties given to him 
under the award. The dispute did not end with this award, 
but it proved to be the beginning of further disputes. 
Venkatamma filed O. S. No. 21 of 1900 on the file of the Sub- 
Court of Chittoor for a declaration that the award is void and 
that the alleged adoption is neither true in fact nor valid in 
law. To this suit Vijayappa and his son Chengama Naidu 
(No. 2) the alleged adopted son and also the present defend- 
ants 3 and 4 were parties. (Ex. II.) In the written state- 
ment filed by defendants 3 and 4 they denied the truth and the 
validity of the alleged adoption, questioned the award as being 
a fraudulent one and also set up an oral will by the late 
Govindasami Nayanim Varu, whereby he bequeathed all his 
properties in their favour to be divided equally between them. 
(Ex. IV.) That suit ended in a rast and was dismissed. Sub- 
sequently, the present 4th defendant filed O. S. No. 16 of 1905 
in the District Court of North Arcot for the recovery of 
Govindasami’s estate on the strength of the nuncupative will 
alleged to have been left by him. He also sought for a 
declaration that the alleged adoption of Chengama Naidu 
(No. 2) is neither true nor valid. Vijayappa and the alleged 
adopted son were defendants 1 and 2 in that suit. The present 
3rd defendant was also the 3rd defendant, and Venkatamma 
was the 4th defendant and her brother was the 5th defendant 
in that suit. It would appear that a decree was passed in that 
suit declaring the adoption of Chengama null and void, but sub- 
sequently the decree was set aside and the suit was restored to 
file. It was numbered as O S. No. 26 of 1908 on the file of 
the District Court of North Arcot. Eventually, it ended in a 
razinama decree on the 31st July, 1909 (Exs. VII and VIII), 
The compromise was between the plaintiff in that suit and de- 
fendants 1, 2 and 3 therein. Venkatamma and her brother 
R—41 
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were no parties to that compromise and they were exonerated 
from the suit. Under this razinama, one of the 14 villages 
above referred to, namely, Nandimangalam, was allotted to 
Chengama Naidu (No. 2) who was the 2nd defendant therein 
with the burden of paying one-third of the debts due by the 
deceased Govindasami and the other properties should be taken 
by the plaintiff and the 3rd defendant therein, (the present 
defendants 3 and 4) in equal shares with the corresponding 
liability of paying two-thirds share of the debts due by the 
deceased. This razinama was entered into without deciding 
the status of Chengama Naidu in either way but leaving that 
question completely open. As Venkatamma was exonerated 
from the suit with costs she was not bound by this compromise. 
The right which she acquired to- the three villages as per the 
award referred to above remained unaffected by the razinama 
decree which was passed on the 31st of July, 1909. There is 
no doubt that defendants 3 and 4 who survived the widow 
Venkatamma would he entitled to the estate of Govindasani as 
the nearest reversioners, if the alleged adoption of Chengama 
Naidu (No. 2) be not true and valid. It is pretty clear that, 
though the question relating to this adoption was raised in ever 
so many proceedings, somehow the decision of this question 
was shelved and some arrangement with respect to the proper- 
ties in dispute in those proceedings were entered into as a result 
of compromises, leaving the question relating to the adoption 
in a nebulous condition. 


While matters stood thus, Venkatamma was dealing with 
the three villages given to her under the award by creating 
mortgages over the same and also leased them to the present 
plaintiff’s father on the 27th March, 1907, for a period of 
20 years fixing the annual rent at Rs. 950. It is alleged in 
para. 8 of the plaint that under the terms of the lease deed the 
lessee could appropriate the expenses incurred by him in con- 
nection with the litigation concerning the villages out of the 
rents and profits thereof. During the continuance of the lease, 
Venkatamma filed O. S. No. 34 of 1918 on the file of the Sup- 
Court, Chittoor, against the present plaintiff and his brothers 
for the recovery of arrears of rent, namely, Rs. 3,863-12-0. In 
the written statement filed by the defendants therein, they 
pleaded that a sum of Rs. 16,000 was due to them on account 
of the expenses incurred by them on behalf of Venkatamma in 
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conducting the litigation relating to those villages. During the 
pendency of that suit, Venkatamma died and Chengama Naidu 
(No. 2) brought himself on record as her legal representative 
and was made the second plaintiff. The suit was subsequently 
transferred to the Additional Sub-Court, Chittoor and numbered 
as O. S. No. 26 of 1920. A razinama was eventually pul in on 
the 17th March, 1920 and was recorded by ihe Court (vide 
Ex. G). Under this razinama, Chengama Naidu (No. 2), the 
second plaintiff therein, agreed to pay to the defendants therein 
a sum of Rs. 15,000 together with interest till payment and 
further created a charge for the realisation of this sum over 
the three villages (mentioned.in the present B schedule), which 
formed the subject-matter of the lease granted by Venkatamma. 
It is on the strength of this razinama that the present plaintiff, 
who says that the amount due under this razi decree was 
allotted to him in a partition between him and his brothers, has 
filed this suit for a declaration. 


The usufructuary mortgage right in the aforesaid 62 
villages possessed by the family of Palayagar Chengama 
Nayanim Varu (No. 1) is now represented by the amount de- 
posited in the Sub-Court, Chittoor, in pursuance of a re- 
demption decree passed in O. 5. No. 31 of 1919 in favour of 
the Mahant of Tirupati who filed that suit for redemption, as 
he became the purchaser of the equity of redemption in those 
62 villages in execution of a decree obtained against the Raja 
of Karvetnagar. Out of the proportionate amount due to 
Govindasami Nayanim Varu in respect of his offi right in the 
fourteen villages allotted to his share in the family partition, a 
certain amount would be payable to the owner of the of/u right 
in the three villages mentioned in the B schedule by apportion- 
ment, and what the present plaintiff wants in this suit is a 
declaration of his right to receive that amount by virtue of the 
razinama decree in O. S. No. 26 of 1920, whereby a charge is 
created in his favour over the otht right in those three villages. 
This claim is opposed by defendants 3 and 4 who state that 
Chengama Naidu (No. 2) was never adopted by Govindasami 
and the alleged adoption is also invalid in law. They further 
contend that on the death of Venkatamma they became entitled 
to the estate of her husband Govindasami as the nearest rever- 
sioners. They attack the razinama in O. S. No. 26 of 1920 as 
collusive and fraudulent and contend that they are in no way 
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bound by that razinama and the debt mentioned in that 
razinama is neither true nor binding upon them as reversioners 
to the estate. 


Plaintiff’s claim to enforce the charge created under the 
razinama in O. S. No..26 of 1920 as against the oths right held 
by the deceased Govindasami in the three villages now in 
question is mainly based on the case set up in the plaint, 
namely, that Chengama Naidu (No. 2) who entered into that 
razinama as the legal representative of Venkatamma, was com- 
petent to do so as he was the validly adopted son of 
Govindasami. The truth and validity of his adoption having 
been denied by the reversioners, namely, the present detendants 
3 and 4, this question was ‘made the subject of the first issue. 
The learned Subordinate Judge has found that issue in the 
negative. As observed by him in paragraph 21 of his judg- 
ment, the direct evidence about the alleged adoption is so 
meagre and worthless that no reliance can be placed upon it. 
He has discussed the circumstances connected with this point, 
and in the face of thé improbabilities and suspicious features 
connected with the story of adoption, it must be held that the 
finding of the Lower Court is the only possible conclusion upon 
the evidence. No serious attempt has been made before us by 
the learned advocate [or the plaintiff (first respondent) 
to challenge the correctness of that finding. He had to concede 
the utter inadequacy of the proof adduced in support of the 
alleged adoption, but what he tried to do was to persuade us to 
hold that defendants 3 and 4 are in some way estopped from 
disputing the truth and validity of the adoption. In the first 
place, it must be observed that no such case of estoppel has been 
set up in the plaint. If the plaintiff really wanted to rely upon 
an estoppel, either as a rule of evidence or as part of the sub- 
stantive law, which would preclude defendants 3 and 4 from 
disputing the adoption in the present case, he must have set up 
such a plea specifically in the plaint making the necessary 
averments for sustaining such a plea. Such a specific plea is 
conspicuous by its absence in the plaint, nor was any issue 
taken on this point in the trial Court. The adoption 
on which alone the plaintiff based his claim in the plaint 
not having been made out, we have to hold that Chengama 
Naidu (No. 2), who intervened in O. S. No. 26 of 1920 aiter 
the death of Venkatamma (tHe plaintiff therein) as her legal 
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representative, was not competent to represent the estate, and 
consequently the razinama entered intoby him with the defend- 
ants therein, whereby a charge was created by him for a 
certain amount over the properties appertaining to the estate is 
invalid and unenforcible against the actual heirs who became 
entitled to the estate on the death of Venkatamma, namely, the 
present defendants 3 and 4. 


It is, however, argued on behalf of the Ist respondent that 
Chengama Naidu (No. 2) could at least be deemed to bea 
legal representative within the definition given in S. 2 (11) of 
‘the Civil Procedure Code, if it could be shown that he was an 
intermeddler with the estate of the deceased by getting into 
possession of some portion thereof. The three villages in 
question having been leased out by Venkatamma to the father 
of the present plaintiff, they were not in the possession of 
Chengama Naidu (No. 2) when he brought himself on record 
in O. S. No. 26 of 1920 after the death of Venkatamma. It is 
not clearly shown that he was in possession of any other pro- 
perty appertaining to the estate of Govindasami about that 
time, in order to make him a legal representative in the sense 
of an intermeddler with the estate. Here again, an attempt has 
been made to invoke for aid the plea of estoppel in order to 
prevent defendants 3 and 4 from disputing the status of a legal 
representative to Chengama Naidu (No. 2) in O. S. No. 26 of 
1920. This contention is based upon the facts relating to certain 
proceedings carried on after the death of Govindasami. One 
Mari Subbaraya Chetti filed O. S. No. 37 of 1909 on the file of 
the District Court of North Arcot to recover a sum of money 
due on a mortgage executed by Vijayappa as guardian of 
Chengama Naidu (No. 2), the alleged adopted son of Govinda- 
sami. The widow Venkatamma and also the present defendants 
3 and 4 were made parties to that suit. These defendants denied 
the adoption in their written statement. However, the suit 
ended in a compromise (vide Exs. D and D-1). At about that 
time the will suit above referred to, namely, O. S. No. 26 of 
1908 filed by the 4th defendant, was pending. By virtue of the 
aforesaid compromise, the mortgagee was allowed to havea 
decree in his favour for the amount claimed by him irrespective 
of any decree that may be passed in the will suit. As pointed 
out by the learned Subordinate Judge, the trend of the razinama 
Ex. D-1 is that, irrespective of any finding as to the will or 
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adoption that may be given in O. S. No. 26 of 1908, the mort- 
gagee could recover the amount due to him. This decree was 
allowed to be passed in that manner without having the effect 
of an admission of the adoption by defendants 3 and 4. 
Similarly, in the subsequent compromise entcred into in O. S. 
No. 26 of 1908 (vide Ex. VIII) there was no reference to the 
adoption at all and in fact it was neither affirmed nor negatived. 
A decree for money was obtained by one Chandra Veerasami 
Naidu against the estate of Govindasami. That decree was 
transferred to Messrs. P. Orr & Sons. The latter executed the 
decree against Venkatamma (the widow) and Chengama Naidu 
(No. 2). The present defendants#3 and 4 were not made 
parties to the execution proceedings. It would appear that the 
present 3rd defendant took a transfer of that decree in 1914 
and paid off the money due to Messrs. P. Orr & Sons. It is 
argued that by such conduct defendants 3 and 4 must be deemed 
to have recognised Chengama Naidu at least as a joint legal 
representative with Venkatamma in respect of the estate of 
Govindasami. It is significant that in the aforesaid two pro- 
ceedings execution was taken out against the widow and 
Chengama Naidu (No. 2). If the latter was really treated as 
the adopted son of Govindasami, there was no need to implead 
the widow. If there was no adoption, the widow would be the 
proper and sole legal representative. However, as the adoption 
was being set up though that question was never allowed to be 
decided one way or the other in any of the proceedings, the 
creditor who was interested in the recovery of the money due 
to him under the decree chose to implead both the widow and 
the alleged adopted son by way of abundant caution. There ts 
hardly any doubt that the present defendants 3 and 4 were 
throughout denying the truth and the validity of the alleged 
adoption of Chengama Naidu (No. 2) and their objection was 
so constant and persistent that the Court had to order the 
deletion of the description of Chengama Naidu as the adopted 
son in some transfer deeds (vide Ex. I). In O. S. No. 39 of 
1922 on the file of the Sub-Court of Chittoor, which was filed by 
B. Kuppuswami Reddi against the present first defendant and 
some others including the present defendants 3 and 4, the same 
questions were raised as would appear from the judgment in 
that suit (vide Ex. XII), which was given on the 18th November, 
1924. The alleged adoption of Chengama Naidu (No. 2) was 
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found to be neither true nor valid and it was held that 
Venkatammia had no absolute rights in the three villages in 
question. In this tangled mass of proceedings, it is impossible 
to draw any reasonable inference, that the present defendants 
3 and 4have, by any declaration or conduct, intentionally caused 
or permitted the present plaintiff to believe that Chengama 
Naidu (No. 2) was either the adopted son of Govindasami or 
his proper legal representative. In no proceeding to which the 
present plaintiff was a party could he show that anything was 
done by defendants 3 and 4 so as to create ai estoppel in his 
favour. That being so, we are clearly of opinion that not only 
was Chengama Naidu (No. 2) not the adopted son of Govinda- 
sami but he was also not the proper legal representative of 
Venkatamma in O. S. No. 26 of 1920. Even assuming that 
Venkatamma was absolutely entitled to the three villages 
mentioned in the B Schedule which formed the subject of the 
lease granted by her to the present plaintiff’s father, we fail to 
see how Chengama Naidu (No. 2), if he was not the adopted 
son, could be her legal representative for the recovery of the 
money claimed in O. S. No. 26 of 1920 or for creating a charge 
over her properties for any amount alleged to be due by her. 
The present defendants 3 and 4 either as reversioners to the 
estate of Govindasami or as heirs to Venkatamma could not be 
bound by the razinama filed in O. S. No. 26 of 1920 to which 
they were no parties. The debt mentioned in that razinama is 
impugned by them to be untrue and the razinama itself 1s 
attacked as collusive and fraudulent. That being so, the present 
plaintiff, who seeks to enforce the terms of that razinama as 
against defendants 3 and 4, should prove the truth and the 
binding character of the debt therein mentioned by adducing 
the necessary evidence. The recital in the razinama cannot be 
deemed to be proof of the debt or its binding character as 
against persons who were no parties to it. No independent 
proof has been adduced in this case. If Venkatamma herself 
was a party to that compromise and if the villages in question 
were her absolute property, it can be said that her heirs should 
be bound by that compromise and should take her estate subject 
to the encumbrances created by her. That is not the case here. 
What right had Chengama Naidu (No. 2) to interpose in her 
suit as her legal representative and to create a charge or an 
encumbrance over the villages which belonged to her? The 
answer to this question must be in the negative. The principle 
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that a decree passed in a suit wherein the true legal representa- 
tives of a deceased party were not brought on record would 
not be binding on the estate of the deceased party in the hands 
of the true legal representatives has been clearly stated ina 
decision of the Bombay High Court in Pukhraj Jeshray 
yv. Jamsetji Rustum.1 This question has been discussed at some 
length by Marten, C. J. That learned Judge has observed 
that, in view of the altered wording of O. 22, R. 4 of 
the Civil Procedure Code, it would not be sufficient for 
an applicant to allege that a particular person is the legal 
representative of a deceased defendant to enable a decree 
to be passed which should be valid against the true heir, 
although that heir is not a party to the suit. Ifa plaintiff who 
seeks to enforce a debt owing by the deceased adds wrong 
persons as legal reptesentatives and obtains a decree, such a 
decree, even in the absence of fraud, will not be binding against 
the true representatives or heirs of the deceased. This principle 
clearly governs the present case. The learned Subordinate 
Judge has failed to consider the vital questions in this case 
which are in a narrow compass, though he has discussed at 
length various subsidiary matters. From what hc has stated in 
paragraph 24 of his judgment it seems to us that he took tt for 
granted that the razinama in question should be binding on 
defendants 3 and 4, if an outsider like the present plaintiff bona 
fide believed Chengama Naidu to be the legal representative of 
Govindasami when he entered into it. As we have already 
pointed out there is no estoppel alleged in the plaint against 
defendants 3 and 4, nor is it made out in the evidence in respect 
of the razinama in question. Even assuming that Chengama 
Naidu (No. 2) was believed to be a legal representative, is it 
not necessary for the plaintiff to prove the truth and the 
binding character of the debt specified in the razinama so as to 
enforce it against the true reversioners or heirs? The need for 
such proof has been entirely overlooked by the learned Subor- 
dinate Judge. We cannot, therefore, accept his finding on the 
second issue. We are clearly of opinion that the plaintiff has 
failed to make out that the razinama decree in O. S. No. 26 of 
1920 relates to a true debt binding upon the reversioners to the 
estate of Govindasami or the heirs of Venkatamma. Consequent- 
ly, the plaintiff is not entitled in this suit to any declaration on 
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the strength of that razinama decree as against the reversioners 
or heirs. 


In the result. the plaintiff’s claim for a declaration in 
respect of the amount standing to the credit of the mortgagees 
in O. S. No. 31 of 1919 on the file of the Sub-Court, Chittoor, 
should fai, and this appeal is allowed with costs payable by the 
plaintiff—first respondent. He should pay the costs of defend- 
ants 3, 4 and 10 in the Lower Court and bear his own costs. 
The other defendants will bear their own costs. 


Dk Appeal allowed. 





PRIVY COUNCIL. 

[On appeal from the High Court of Judicature at Fort 
William in Bengal. ] 

PRESENT:—LorD BLANESBURGH, Lorp TomMLIN, Lorp 


RUSSELL OF KILLOWEN, SIR GEORGE LOWNDES AND Sir DIN- 
SHAH MULLA. 


N apgendra Nath Dey and another Appellants 
v. 
Suresh Chandra Dey and others . Respondents. 


Indian Limstation Act (IX of 1908), Art. 182, clause 2—“Where there 
has been an appeal’—Appeal dismissed as bemg irregular and wcompetent 
—Limitation enlarged even as against sudgment-debtors who were not 
parties to the appeal. 


Under the Limitation Act, Art. 182, clause 2, “where there has been an 
appeal”, time for execution of the decree runs from the date of the decree of 
the appellate court. The words of the Article are plain and without any 
qualification either as to the character of the appeal or as to the parties to it. 


Held, therefore, that where an appeal, irregular in form and insufficiently 
stamped, tas dismissed both on the ground of irregularity and upon the 
merits, that it was nevertheless an “appeal” within the meaning of Art. 182, 
clause 2, and though the judgment-debtors against whom execution was now 
sought were not parties to the appeal, time only ran against the decree- 
holders from the date of the appellate court’s decree dismissing the appeal. 


Equitable considerations are out of place in the construction of the sta- 
tute of limitation, and the strict grammatical meaning of the words must be 
given effect to. 


Judgment of the High Court, Calcutta, reversed. 

Appeal No. 84 of 1928 from a judgment and decree, dated 
the 16th February, 1926, of the High Court, Calcutta, reversing 
a judgment and order, dated the 4th August, 1924, of the 
Subordinate Judge of Hooghly. 





*P. C. Appeal No. 84 of 1928. 
Bengal Appeal No. 16 of 1926. 
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The main question for consideration on the appeal was whether 
the application of the decree-holders-appellants made on the 3rd 
October, 1923, for the execution of a decree was barred by Hmita- 
tion. That depended upon whether time was taken as having run 
from the date of the decree of the Subordinate Judge, dated the 
24th June, 1920, or from the date of the decision of the subsequent 
appeal, which was decided by the High Court on the 24th August, 
1922, The High Court held, applying the ruling in Christiana 
Sens Law v. Benarasht Proshad Chowdhury that as the appeal 
did not imperil the whole decree, the terminus a quo was the former 
date and that the application was consequently barred by Art. 162 
of the Limitation Act. 

Against the decree of the High Court dismissing the applica- 
tion for execution as time-barred, the decree-holders appealed to 
His Majesty in Council. The appeal came on for hearing on the 
16th and 17th April, 1931, before a Board composed of Lords 
Russell and Macmillan and Sir Dinshah Mulla, and was re-argued 
before a larger Board (Lord Blanesburgh, Lord Tomlin, Lord 
Russell, Sir George Lowndes and Sir Dinshah Mulla) on the 25th 
aml 26th February, 1932. 

De Gruyther, K.C. (with Jinnah) for appellants —The 
words of Art. 182, cl. 2 are quite plain and without any restriction 
whatever. There having been an appeal, it was unnecessary to 
enquire whether the appeal was against the whole or only a portion 
of the decree, or whether the whole decree was or might have 
been imperilled by the appeal. When there is any appeal by any 
party, it suffices to save limitation under cl. 2 of the article: 
Abdul Rahiman v. Maidin Satba* Shivram v. Sakharam,? 
Viraraghava Iyengar v. Ponnammal,? Krishnama Chanar v. Man- 
gammalt Gopal Chunder v. Gosain Das, Satish Chandra v. Girish 
Chondra, Dewan Abdul Alim v. Abdul Hakam" and Sonar Singh 
v. Mt. Premdes.® 

We also rely on the minority judgment of the Full Bench 
in Mashiat-un-Nissa v. Ran? which has been adopted in all the 
recent decisions. 

(Their Lordships observed that the present ponda were 
not made parties to the previous appeal, and the question was, 
whether, under these circumstances, limitation could be enlarged 
as against them.) 

It is not necessary, in order that the extended period allowed 
by cl. 2 may apply against a particular party, that he must have 
been a party to the appeal. 

Narasimham and Subba Rao for respondents.—“Appeal” 
in cl. 2 of Art. 182 means an appeal of such a nature that the 
T E E S E A 


1. (1914) 19 C. W. N. 287. 1-a (1896) I. L. R. 22 Bom. 500. 
2, (1908) LL.R. 33 Bom. 39. 3. (1899) LL.R. 23 M. 60: 9 M.L J. 284, 
4 (1902) I. L. R. 26 M. 91 (F.B.). 
5. (1898) I.L. R. 25 Cal. 594 (F.B.). 6. (1920) I. L. R. 47 Cal. 813, 
7. (1926) I. 2 - 53 CaL 901. 8. (1924) I. L. R. 3 Pat. 327. 
9, (1889) I. L. R. 13 A. 1 (F. B.). 
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result of it is likely to affect the decree: Mashiat-un-Nissa v. Rani? 
(majority judgment) and Christiana Sens Law v. Benarashi Pro- 
shad Chowdhury,» which was approved in Lokenath Singh v. Guju 
Singh. The appeal must “imperil” the whole decree. The pre- 
sent respondents were not parties to the appeal and could not in 
any event be affected by the result thereof. 

2lst April, 1932. The judgment of their Lordships was 
delivered by i 

SIR DinsHAH MuLLa.—This appeal raises a question as 
to the construction oí Article 182 of Schedule I of the Indian 
Limitation Act, 1908. 

In a suit brought many years ago for partition of certain 
properties held jointly by the parties to this appeal and their 
predecessors, a receiver was appointed with power to raise a 
loan on the security of a mortgage of the properties. The 
receiver borrowed Rs. 18,000 from some of the co-sharers, and 
on the 10th July, 1894, he executed a mortgage of the proper- 
ties in their favour. Amongst the mortgagees were Nagendra 
Nath Dey and Pulin Behari Dey, who are the appellants before 
this Board, and Madan Mohan and his son, who are respond- 
ents Nos. 24 and 27 respectively. The position at that date 
was that some of the co-sharers were mortgagees and all the 
co-sharers were mortgagors. 


In 1907, after the shares of the several co-sharers in the 
partition suit had been allotted to them and the receiver dis- 
charged, Madan Mohan and his son instituted the suit out of 
which the present appeal arises in the Court of the Subordinate 
Judge of Hooghly to enforce the mortgage. In this suit Madan 
Mohan claimed that the appellants (defendants Nos. 11 and 
12) had assigned their interest in the mortgage to him. The 
Subordinate Judge upheld his claim, and after taking accounts 
between the parties, passed a preliminary mortgage decree 
declaring tnter alta the liability of the appellants to pay a sum 
of Rs. 4,467 which they accordingly brought into Court. 


On appeal to the High Court at Calcutta a compromise 
was effected between the parties, and on the 10th June, 1913, a 
preliminary decree in supersession of the decree of the Subor- 
dinate Judge was passed by the High Court in terms of the 
compromise. 





1. (1914) 19 C. W. N. 287. 
9. (1889) I. L. R. 13 A. 1 (F. B.). 10. (1915) 20 C. W. N. 178. 


Pe Oe 
Nagendra 
Nath Dey 

v. 

Suresh 

Chandra 
Dey. 


Sir Dinshah 
Mulla. 





332 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


Under this decree Madan Mohan’s claim against the appel- 
lants was disregarded, and the appellants were shown as mort- 
gage-creditors for Rs. 14,615-15-3. The appellants thereupon 
applied to the Subordinate Judge for the withdrawal of the 
Rs. 4,467. Madan Mohan opposed their application, reassert- 
ing his former claim, but his contention was overruled, and the 
appellants were allowed to withdraw their deposit. Madan 
Mohan appealed to the High Court, but his appeal was 
dismissed. i 


In the preliminary decree as passed by the High Court the 
co-sharers were ranged into two groups, one of decree-holders 
consisting of six sets of co-sharers, and the other of judgment- 
debtors consisting of eight sets of co-sharers. After the date 
of the decree two out of the eight judgment-debtors paid the 
amount due from them under the decree. The rest did not pay, 
and on the 4th June, 1916, Madan Mohan applied to the Subor- 
dinate Judge for a final mortgage decree. In his application he 
again claimed that the appellants had assigned their interest in 
the mortgage to him, and prayed that an order should be made 
to that effect. On the 24th June, 1920, the Subordinate Judge 
delivered his judgment, disallowing Madan Mohan’s claim, and 
a final decree was passed for the sale of the mortgaged proper- 
ties that had come to the share of the remaining six judgment- 
debtors. The decree was drawn up on the 2nd August, 1920, 
but properly dated as of the 24th June.1 It contained a declara- 
tion, in conformity with the judgment, that the appellants 
were entitled to payment of the abeve-mentioned sum of 
Rs. 14,615-15-3 out of the proceeds of the sale of the 
properties. 

On the 27th August, 1920, Madan Mohan presented an 
application to the High Court purporting to be an appeal from 
the “order” of the Subordinate Judge of the 24th June, 1920, 
and alleging, what was clearly untrue, that no decree had been 
drawn up. His objection was only to.the decision against him 
in respect of the assigninent, and he joined as parties to the 
appeal only the other decree-holders and not the judgment- 
debtors. 


The appeal, though irregular in form as not being an 
appeal against the decree of the Subordinate Judge, and being 








l. Vide Order 20, Rule 7, Civil Procedure Code.—K. J.R. 
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insufficiently stamped for this purpose, was adinitted and heard 
in due course by Woodroffe and Subrawardy, JJ. Objection 
was taken to the form of the appeal; Madan Mohan asked to 
amend but this was refused. In the result, the appeal was 
dismissed both on the ground of irregularity and upon the 
merits, and the dismissal was embodied in a decree of the High 
Court, dated the 24th August, 1922. 


It is upon the effect of this appeal that the decision of the 
question under Article 182 of the Limitation Act now before 
the Board depends. 


On the 3rd October, 1923, the appellants presented an 
application to the Subordinate Judge for execution by sale of 
the mortgaged properties. It was opposed by some of the 
judgment-debtors, the present respondents Nos. 1 to 4, on the 
ground that it was barred by Article 182. The material portion 
of that Article is in these terms :— 
eee 


Period of Time from which pe1iod 
limitation begins to run. 
$$$ eee 


Description of application. 





For the execution of a | Three years ..| 1. The date of the decree 
decree or order of any or order; or 

Civil Court not provided 2. (where there has been 
for by Article 183 or by an appeal) the date of 
section 48 of the Code of the final decree or order 
Civil Procedure, 1908. of the Appellate Court. 










If the three years are to be calculated, as the respondents 
contend, from the date of the decree of the Subordinate 
Judge, viz., the 24th June, 1920, the application was manifest- 
ly out of time; it was within time if the critical date is that of 
the decree of the High Court of the 24th August, 1922, and the 
decision of this question depends on whether Madan: Mohan’s 
appeal which was dismissed on the latter date was an appeal 
within the meaning of the second clause in the third column of 
the article cited above. The Subordinate Judge held that it 
was, and that the application was in time; the judgment- 
debtor-respondents appealed, and the High Court took the 
opposite view, and dismissed the application of the appellants. 


The dismissal is supported upon three grounds, namely, 
(1) that Madan Mohan’s application of the 27th August, 1920 
(hereinafter for convenience referred to as the 1920 appeal), 
was by reason of its irregularity not an appeal at all, but merely 
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an abortive attempt to appeal; (2) that an appeal in order to 
save limitation under clause 2 of the article must be one to 
which the persons affected, f.e., in the present case the judg- 
ment-debtors, were parties; and (3) that it must also be one in 
which the whole decree was imperilled. 


In their Lordships’ opinion there is no force in the first of 
these contentions. There is no definition of appeal in the Code 
of Civil Procedure, but their Lordships have no doubt that any 
application by a party to an appellate Court, asking it to set 
aside or revise a decision of a Subordinate Court, is an appeal 
within the ordinary acceptation of the term, and that it is no 
less an appeal because it is irregular or incompetent. The 1920 
appeal was admitted and was heard in due course, and a decree 
was made upon it. 


The second and third contentions have been the subject of 
much difference of opinion in India. In Mashiat-un-Nissa v, 
Rant! three of the Judges in the Full Court took one view, and 
two the other. In Gopal Chunder Manna v. Gosain Das Kalays 
a Calcutta Full Bench followed the Allahabad minority, though 
drawing a distinction between cases of joint and of several 
decrees. Subsequently further differences of opinion manifest- 
ed themselves even in the Calcutta court; see Christiana Sens 
Law v. Benarasht Proshad Chowdhury’ (upon which the judg- 
ment of the High Court in the present case was based); and 
Satish Chandra Chaudhuri v. Girish Chandra Chakravarty and 
Dewan Abdul Alim v. Abdul Hakam) in both which cases the 
opposite view seems to have prevailed. In the Courts of 
Madras, Bombay and Paina, the view which was taken by the 
minority in the Allahabad case, and which favours the present 
appellants, has ultimately prevailed. ; 


Thei Lordships think that nothing would be gained by 
discussing these varying authorities in detail. They think that 
the question must be decided upon the plain words of the 
article: “where there has been an appeal,” time is to run from 
the date of the decree of the appellate Court. There is, in 
their Lordships’ opinion, no warrant for reading into the words 
quoted any qualification either as to the character of the appeal 





1. (1889) LL.R.13 Al 1 (F B.). 2. (1898) LL.R. 25 Cal. 594 (F.B.). 
3. (1914) 19 C, W. N. 287. 4, (1920) I. L. R. 47 Cal 813, 
5. (1926) I. L. R. 53 Cal. 901, 
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or as to the parties to it; the words mean just what they say. 
The fixation of periods of limitation must always be to some 
extent arbitrary, and may frequently result in hardship. But 
in construing such provisions equitable considerations are out 
of place, and the strict grammatical meaning of the words 1s, 
their Lordships think, the only safe guide. It is at least an 
intelligible rule that so long as there is any question sub judice 
between any of the parties those affected shall not be compelled 
to pursue the so often thorny path of execution which, if the 
final result is against them, may lead to no advantage. Nor in 
such a case as this is the judgment-debtor prejudiced. - He may 
indeed obtain the boon of delay, which is so dear to debtors, 
and if he is virtuously inclined there is nothing to prevent his 
paying what he owes into Court. But whether there be or be 
not a theoretical justification for the provision in question, their 
Lordships think that the words of the article are plain, and that 
there having been in the present case an appeal from the mort- 
gage decree of the 24th June, 1920, time only ran against the 
appellants from the 24th August, 1922, the date of the appellate 
Court’s decree. They are therefore in agreement upon this 
point with the Subordinate Judge, and they think that the order 
passed by him on the 4th August, 1924, was right. 


Their Lordships will accordingly humbly advise His 
Majesty that this appeal should be allowed, that the decree of 
the High Court, dated the 16th February, 1926, should be set 
aside, and the order of the Subordinate Judge, dated the 4th 
August, 1924, restored. The respondents Nos. 1 to 4 must pay 
the cost of the appellants in the High Court and before this 
Board. 

Solicitors ‘for appellants: Watkins and Hunter. 

Solicitors for respondents: Chapman, Walker and Shep- 
hard. 


K. J. R. Appeal lowed. 
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PRIVY COUNCIL. 
[On appeal from the Chief Court of Oudh at Lucknow. ] 


PRESENT :—LorpD BLANESBURGH, LORD TomLin, Lorp 
RUSSELL OF KILLOWEN, SIR GEORGE LOWNDES AND SIR DIN- 
SHAH MULLA. 


Sardar Nisar Ali Khan .. Appellant* 
y 
K. B. Sardar Mohammad Ali Khan .. Respondent. 


Vall (Shiah Muhammadans)—Construction—IFill creatmg succession 
of three esiates—Lsfe-interests or absolute estates—Rule of estoppel— 
Civil Procedure Code, 1908, S. 17—Jurisdiction of Court—Clatm to pro- 
perty as trustee under a waqf and as owner under will—Joinder of causes 
of action — Permissibilty. 


A Shiah Muhammadan, by his will, bequeathed his property to one F, 
“with powers of possession and enjoyment as owner (wohi tkhitiarat ba 
gabs-o-tasarruf-e-altkana)"”. The will further provided (inter alia) that 
after the lifetime of the said legatee, M shall, if alive, be his successor “and 
shall also have the very same powers as have been bestowed on F”, and that 
after the lifetime of the said M, “one H shall be his successor, provided he 
be alve”. 


Held, on the construction of the will as a whole, that the first legatee F 
did not take an absolute interest in the property, and that the dominant in- 
tention of the testator was to create a series of three life-estates in succes- 
sion. 

Held, further, that the rule of estoppel laid down in (inter alia) Board 
v. Board, (1873) L. R. 9 Q. B. 48, that when a person having no title at all 
went into possession as a limited owner under an invalid will, he was preclud- 
ed from disputing the title of the remaindermen under the will, had no appli- 
cation to the circumstances of the present case. 


A claim to succeed as owner under a will cannot, under S. 17 of the 
Civil Procedure Code or otherwise, be joined with a claim as trustee under a 
waqt. The latter is a separate and different cause of action, and the suit in 
respect thereof can only be entertained in the Court of the district where the 
property is situate. 


Judgment of the Chief Court of Oudh, Appellate Bench, (LLL.R. 5 Luck. 
305) affirmed. 

Consolidated appeals No. 116 of 1930 froma decree of the 
Chief Court of Oudh, dated the 22nd April, 1929, which modi- 
fied a decree passed by a single Judge of that Court, sitting as 
a Court of Original Jurisdiction, dated the 5th September, 1927. 

The dispute giving rise to the litigation deals with the succes- 


sion to the estates enjoyed by the late Nawab Sir Fateh Ali Khan, 
a Shiah Muhammadan, who died on the 28th October, 1923, and 








*P, C. Appeal No. 116 of 1930. Zlst April, 1932. 
Oudh Appeals Nos. 10 aud 11 of 1929. 


- 
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the main question for determination by the Board was as to the PC 
true construction of the wills, dated the 15th July, 189%, executed , 
by Nawab Nasir AH Khan, uncle of the aforesaid Nawab Sir Bice 
Fateh Ali Khan. The facts of the case and the material terms of ee 
the wills are fully set out in the judgment of the Chief Court Mohammad 
reported in I.LR. 5 Luck. 305 and also in the judgment of the Ali Khan 
Judicial Committee. 

De Gruyther, K.C. and Wallach for appellant-defendant— 
Full proprietary rights were conferred by the wills on the defend- 
ant’s father, Nawab Sir Fateh Ali Khan, and the subsequent dis- 
positions in the wills were consequently void as being repugnant 
to the absolute estate thus conferred on the first taker, Fateh Ali 
Khan, The expression malik connotes an absolute estate. 


Dunne, K.C. and Parikh for respondent-plaintiff—Taking 
the will as a whole, only a limited estate was given to Nawab Sir 
Fateh Ali Khan. The paramount intention of the testator was 
to create three successive life-estates, 


We also submit that under the rule laid down in Board v. 
Board’ and Dalton v. Fitsgerald* the defendant was estopped from 
denying the plaintiff’s title. 


De Gruyther, K.C. replied. 





21st April, 1932. Their Lordships’ judgment was deli- 
vered by 


Lorp TomLin.—These consolidated appeals are concerned Lord 
with four properties, one in Oudh and three in the Punjab, of | Tomlin 
which at his death on the 28th October, 1923, the late Sir Fateh 

“Ali Khan, k.c.1.8., was in possession. 


Nisar Ali Khan, who is the appellant in the first appeal 
and respondent in the second appeal, and is hereinafter called 
the appellant, is Sir Fateh’s son. 


Mohammad Ali Khan, who is the respondent in the first 
appeal and the appellant in the second appeal, and is hereinafter 
called the respondent, is a first cousin of Sir Fateh, being a son 
of Sir Fateh’s uncle’ Nawab Nasir Ali Khan, who died on the 
19th November, 1896, in possession of the four properties. 


On the death of Nawab Nasir, Sir Fateh entered into 
possession of the estates in question and remained in possession 
thereafter until his death. 








1. (1873) L. R. 9 Q. B. 48. 2. (1897) 1 Ch. 440 and (1897) 2 Ch. 86. 
R—43 
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The following pedigree sufficiently explains the descent of 
Sir Fateh and the positions in the family of the appellant and 
respondent respectively :— 


NawaB ALI Raza KHAN 
(died the 24th June, 1865). 
| 





"| | | 
Sir Nawazish Ali Nawab Nasir Nisar Ali Khan 


Khan, K.C.LE. Ali Khan (died 1878). 


(died 1890). (died 19th oe 1896). 


| | | | 
Hidayat Ali Zorah Begam Khan Bahadur Barkat Ali Sir Fateh Ali 


Khan (born (died 1912). Sardar Khan (born Khan, K.C LE. 
about 1878, Mohammad 1856, died (born about 
died 25th Ali Khan, llth April, 1863, married 
October, 1924). c.s3.L (born 1912). Zorah Begam, 
about 1870), | died 28th 


plaintiff and Ali Mohammad October, 1923). 
respondent. Khan (born 
1879, died Nisar Ali 
14th October, Khan (born 
1926). 1901), 


The family are Shiah Muhammadans of the Asna Ashari 
sect governed by the Imamia Law. By family custom women 
do not inherit. 


Sir Fateh’s grandfather, Nawab Ali Raza Khan, who died 
in 1865, was granted for distinguished service to the British 
Government a property in the Bahraich district of Oudh, 
described in the lists 1 and 5 attached to the Oudh Estates Act 
of 1869 as the estate of Nawabganj. 

This property, being a Taluqa governed by the Act to which 
reference has been made, is held for a heritable and transferable 
estate. If the Taluqdar makes a will in accordance with the 
Act such will is valid irrespective of any personal law as to 
testamentary disposition to which he may be otherwise subject. 
Under S. 8 of the Act intestate succession to the estate is 
regulated by the rule of primogeniture. 

On his death Nawab Ali Raza Khan was succeeded in this 
property by his eldest son, Sir Nawazish Ali Khan. This 
property is hereinafter referred to as the Oudh property. 

By a deed, dated the 9th May, 1868, Government, after the 
death of Nawab Ali Raza Khan, made a grant to Sir Nawazish 
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Ali Khan of a property in the Lahore district known as and 
hereinafter called the Rakh Khamba property. 


The deed granted the property to Sir Nawazish Ali Khan 
for life, then to his next brother Nasir Ali Khan for life, and 
then to his youngest brother Nisar Ali Khan for life. It then 
provided that on the death of the survivor the estate “ shall go 
and belong to whichever of the lawful male heirs of the said 
Nawab Ali Raza Khan shall be chosen by the said male heirs 
as the fittest person to succeed to the said estate, his heirs and 
successors . . . and in the event of the said male heirs being 
unable to agree within a reasonable time then to such one of 
the lawful heirs of the said Nawab Ali Raza Khan as His 
Honour the Lieutenant-Governor may consider fittest to succeed 
to the said estate, his heirs and successors.” There were certain 
conditions attached to the Grant including conditions that the 
holder of the estate should make due provision for the main- 
tenance of certain persons and that the Local Government 
might at any time require the holder to set aside from the 
proceeds of the estate such sum as it thinks necessary for that 
purpose. 


Nisar Ali Khan, the youngest son of Nawab Ali Raza 
Khan, was the father of Sir Fateh, and died in 1878 in the 
lifetime of Sir Nawazish. 


By a deed, dated the 23rd September, 1871, there was con- 
veyed to Sir Nawazish on a purchase by him from the Govern- 
ment a property in the Punjab called and hereinafter referred 
to as the Khalikabad property. This property was held fora 
heritable and transferable estate subject to the ordinary law of 
inheritance by which: the family was governed. 


By a deed, dated the 25th April, 1886, Government granted 
to Sir Nawazish in full proprietary rights a property in Tahsil 
Lahore known as and hereinafter referred to as the Juliana 
property. This property was also subject to the ordinary law 
of inheritance by which the family was governed. 


Sir Nawazish died in 1890, and on his death Nawab Nasir 
Alt Khan succeeded without dispute to all four properties—as 
to the Rakh Khamba property as the next tenant for life named 
in the grant, and as to the other three properties under a will 
of Sir Nawazish presumably in the case of the Khalikabad and 
Juliana properties with the consent of the heirs, as under the 
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appropriate law only one-third of such properties could be 
disposed of testamentarily without such consent. 


On the 1st January, 1892, Nasir Ali Khan was created an 
hereditary Nawab by a sanad granted by the Viceroy. After 
the death of Nasir Ali Khan Sir Fateh was recognised by the 


Government as his successor in the Nawabship. 


On the 17th June, 1892, Nasir Ali Khan executed a deed 
of endowment and the Khalikabad property was included in the 
wakf. He named himself as the first trustee and provided that 
after him “ the trusteeship would revert to that person who 
would be my successor and this office would devolve in future 
upon other successors in the same manner.” On his death Sir 
Fateh entered into possession of the property as trustee and 
remained in possession until his death. 


On the 15th July, 1896, Nasir Ali Khan made two wills, 
one relating to the Oudh property and the other relating to the 
Juliana and Rakh Khamba properties. These wills were, with 
one exception, to which attention will be directed, identical 
mutatis mutandis. 

Both wills were signed by the respondent and his sister, 
but both Courts below have held that they did not sign as 
witnesses but to show their assent to the provisions of the will. 
The will relating to the Oudh property, according to the trans- 
lation accepted in the Courts below, was as follows :— 


“Tn the name of Allah the most beneficent and the most meraful. 


I am Haji Nawab Nasir Ali Khan, son of the late Nawab Ali Rara 
Khan, may God forgive him, caste Qizilbash, malik (owner) and Taluqdar 
of Nawabganj Aliabad, Bahraich district in the Province of Oudh, at present 
resident of Lahore—whereas the borrowed life is transitory, wherefor consi- 
dering the appointment of an executor and my successor one of the necessities 
and a duty—while in possession of sound senses and stable intellect, without 
repugnance and compulsion—do hereby affirm and write that whereas the 
estate comprising Taluqdari Nawabganj Aliabad, parganas Charda and 
Bhinga, district Bahraich, and also situate in Bahraich city proper, in the 
province of Oudh along with all property and articles movable and immov- 
able, and all internal and external rights and right of easement, which was 
given to me by my elder brother the late Sir Nawab Haji Nawazish Ali Khan 
Sahib, may God forgive him, by means of the regisiered will, dated 14th 
February, 1882 a.D. made under S. 11 of Act I of 1869 A v. and subsequently 
in 1889 A.D. the said Sir Nawab Sahib in his lifetime having got this very 
above-mentioned Taluqdari estate, with all rights and interests, mutated in 
my name made me like himself owner without anyone else’s partnership, bia 
shirkat ghaire—accordingly I have been continuously and am still in posses- 
sion (qabis) and owner (alik) of this very Taluqdari estate from the date 
of mutation till to-day. Now, under S. 11 of Act I of 1869 a.p. I, by means 
of this will; do hereby appoint Nawab Fateh Ali Khan, son of my late brother 
Nawab Nisar Ali Khan, may God forgive him, my executor and successor of 
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all this Taluqdari estate with all the 1ights and interests aforesaid and do 
hereby authorise the legatec that whatever Talugqdari powers over the above- 
mentioned Ilaga and over all the properties movable and immovable I the said 
declarant have, my legatee, to wit, Nawab Fateh Ali Khan, after my lifetime 
shall have like myself (imisi matre), the very same powers with powers of 
possession and enjoyment as owner (‘woht tkhitarat ba qabsa-o-tasarruf-e- 
maltkana’) provided he be alive. Similarly after the lifetime of the legatee 
Nawab Fateh Ali Khan, my son Nawab Mohammad Ali Khan, shall, if alive, 
be his successor. He shall also have the very same powers as have been 
bestowed on Nawab Fateh Ali Khan by means of this deed of will. After 
the lifetime of my son Nawab Mohammad Al Khan, Nawab Hidayat Ali 
Khan, son of the late Sir Nawab Haji Nawazish Ali Khan Sahib shall be his 
Successor, provided he be alive. After all these three successors the fit 
amongst the descendants of the successors shall succeed. The last legatee 
shall have. power to nominate his successor anyone whom he considers fit 
from amongst the descendants of each of the three successors ; and if the 
last legatee die without nominating a successor the male descendants of each 
of the three successors shall have power to appoint as successor whomsoever 
they consider fit and superior amongst themselves. 


The line of successors shall continue according to this very rule. In the 
event of disagreement the Government shall have power to appoint as suc- 
cessor anyone amongst the descendants of each of the three successors whom 
it considers the fittest. And if anyone amongst our family claims main- 
tenance contrary to the wishes of the Taluqdars, to wil, my successors, 
he shall, in no way, be entitled as of right io get maintenance. The succes- 
sors shall have power to give or not (?) maintenance in the event of good 
conduct and obedience. And if anyone of our family or heirs makes any 
claim of proprietary rights in respect of the said Ilaqa or any movable 
or immovable property whether in whole or in part, as against the successors, 
it shall then be invalid and unentertainable. I, therefore, execute this deed 
of will under S.11 of Act I of 1869 a.n., so that it may remain a ‘Sanad’ 
(documentary proof) and may be of use in case of necessity.” 

In the will relating to the Punjab properties instead of the 
phrase “that whatever Taluqdari powers over the above-men- 
tioned Ilaqa and over all the properties movable and immovable 
I the said declarant have” and the phrase “contrary to the 
wishes of the Taluqdars to wit my successors” there were sub- 
stituted respectively the phrase “that whatever powers I, the 
declarant, have in respect of the said movable and immovable 
properties” and the phrase “contrary to the wishes of the grantee 


and owner (muafidar and malik) to wit my successors.” 


Nawab Nasir died on the 19th Noveinber, 1896, and the 
soem or third day ceremony after his death took place on the 
morning of the 21st November, 1896. In the afternoon of the 
same day the dastarbands, or tying of the turban ceremony, 
took place. 


There was at the trial a serious conflict of evidence as to 
what todk place at this afternoon ceremony, it being alleged on 
the one hand by the appellant that Sir Fateh was then elected 
to succeed to the Rakh Khamba property in accordance with the 


Nisar Alt 
Khan 


v. 
Mohammad 
Ali Khan, 
Lord 
Tomlin. 
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terms of the grant, and on the other hand by the respondent 
that Sir Fateh, the respondent, and Sir Nawazish’s son, Hidayat 
Ali Khan, were recognised by the family as successors to all four 
properties in accordance with the terms of Nawab Nasir’s wills. 


At any rate Sir Fateh entered into possession of all four 
properties, but in the case of the Khalikabad property as trustee 
and remained in possession until his death on the 28th October, 
1923. 

On the death of Sir Fateh his eldest son, the appellant, 
took possession of the four properties, and on the 9th 
December, 1925, the respondent instituted in Oudh the suit out 
of which these appeals arise. 


The trial Judge held that upon the true construction of the 
wills Sir Fateh took a life-interest only and that after his death 
the respondent succeeded to the properties which the wills 
affected either as next tenant for life or as heir of Nawab 
Nasir. He also held that so far as was necessary for the dis- 
position of the entirety of any property affected by the wills the 
heirs of Nawab Nasir had assented tio the wills. His conclu- 
sion therefore was that the respondent had made out his title 
to the Oudh and Juliana properties. 


With regard to the Rakh Khamba property the learned 
Judge took the view that having regard to the terms of the 
grant Nawab Nasir had no power of testamentary disposition, 
that there had been no election of a successor in accordance 
with the terms of the grant but that Sir Fateh had been recog- 
nised by the family as succeeding to this property under the 
will and that the defendant was estopped from denying that he 
had so succeeded. 

As to the Khalikabad property the learned Judge held that 
he had jurisdiction (which the appellant questioned) to decide 
the matter and that the respondent having succeeded to the 
Rakh Khamba property must be treated as successor of Sir 
Fateh and therefore trustee of the waqf. 

The learned Judge, therefore, made a declaration of the 
respondent’s right to possession of all four properties. 

On appeal to the Chief Court of Oudh the judgment below 
was affirmed as to the Oudh and Juliana properties, but reversed 
as to the Rakh Khamba and Khalikabad properties. As to the 
Rakh Khamba property the Chief Court took the view that Sir 
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Fateh had been selected either by the heirs or by the Govern- 
ment in accordance with the terms of the grant to succeed to 
the Rakh Khamba property, and therefore that the appellant as 
luis heir was entitled to this property. 

As to the Khalikabad property the Court was of opinion 
that whoever succeeded to the hereditary Nawabship would be 
entitled to be trustee of the wagqf, but that as no selection for 
the Nawabship had been made the respondent could show no 
title and the suit must fail against the appellant who was in 
possession.. Both parties appealed to His Majesty in Council. 

Before their Lordships? Board it was argued by the 
appellant that the Courts below were wrong with regard to the 
Oudh and Juliana properties, because the wills of Nawab Nasir 
upon their true construction conferred a series of absolute 
interests, and therefore that Sir Fateh took absolutely as the 
taker of the first absolute interest, all subsequent interests and 
provisions being repugnant and bad. 

_ It is a matter of difficulty to determine from translations 
the true effect of testamentary instruments framed in the verna- 
cular by persons with customs and habits of mind differing 
widely {rom the customs and habits of mind of testators in this 
country, and it would be unwise to adhere too rigidly to rules 
of construction formulated for the interpretation of instru- 
ments created in a different environment. 


Their Lordships have been referred to a number of deci- 
sions of the Board with reference to the word malik, and these 
decisions are in their Lordships’ minds in arriving at their 
conclusions upon the wills in the present case. 

Their Lordships are of opinion that there is no substantial 
difference between the two wills and that it would not be 
possible to give one a meaning which the other would not 
bear. The dominant intention of the testator as displayed by 
each of the wills is in their Lordships’ judgment an intention 
that the property should pass to three persons in succession and 
thereafter to some one or more persons selected in a specified 
manner. This intention is inconsistent with the idea of a 
series of absolute interests and could only be given effect to 
with such a series if each taker voluntarily denied himself the 
exercise of all power of alienation, inter vivos, and disposed of 
the property testamentarily to the next taker in accordance with 
the testator’s scheme. 


P. C. 


Nisar Ali 
Khan 


v. 
Mohammad 
AH Khan. 





Lord 
Tomlin, 
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Without a succession of limited interests, the dominant in- 
tention cannot have effect and regarding each will as a whole 
their Lordships are of opinion that life-interests only are con- 
ferred. This view receives additional support from the fact 
that the grit to each subsequent taker is expressed to be to him 
if alive or provided he be alive and after the lifetime of the 
previous taker and that the testator refers to all three named 
takers as his successors. 


The gift in the Oudh will of Taluqdari powers and in the 
Punjab will of the same powers as the testator had must in 
their Lordships’ opinion be read as a gift of such powers so 
far as is consistent with the subsequent provisions of the 
instrument. 


The appellant’s appeal therefore fails, as upon this construc- 
tion their Lordships are of opinion that the respondent was 
entitled on Sir Fateh’s death to succeed to the Oudh and 
Juliana properties as next tenant for life, both Courts below 
having held that the will was assented to by Nawab Nasir’s 
heirs so far as was necessary to comply with Muhammadan law 
in regard to the Juliana properties. 


Their Lordships express no opinion as to the effects of the 
wills after the death of the respondent the third tenant for life 
being already dead. 


The respondent on his own appeal seeks to restore the 
order of the trial Judge in regard to the Rakh Khamba and 
Khalikabad properties. 


With regard to the Rakh Khamba property it is not suff- 
cient for the respondent to displace the title of the appellant 
who is in possession. He must establish substantively a better 
title in himself. He sought to do so before their Lordships’ 
Board by alleging some agreement between members of the 
family either in the life of Nawab Nasir or on his death that 
effect should be given to the Punjab will in regard to this 
property. There seems to their Lordships to be three fatal 
objections to this case, namely, (1) it has not been pleaded or 
proved, (2) the defendant was not born at the time and would 
not be bound by any such agreement, and (3) effect could not 
be given to the agreement at any rate as against the Govern- 
ment as it is inconsistent with the terms of the grant. 
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He further alleged that there was in the circumstances 
some estoppel against Sir Fateh which bound the appellant and 
precluded him from denying that the Punjab will had effect in 
regard to the Rakh Khamba property. 

The following passage occurs in para. 9 of the amended 
plaint :— 

“Nawab Sir Fateh Ali Khan enjoyed full benefits given him by the wills 


and the deed of waqf aforementioned, and it is not now open to the defend- 
ant to assert a title inconsistent with the terms of the said deeds.” 


Except for this passage their Lordships do not find that 
any case of estoppel was hinted at in the pleadings, but issue 
No. 12 was settled in the following terms: “Is the defendant 
estopped from claiming that any portion of the wills of 1896 is 
invalid?” and the learned trial Judge found that both by accept- 
ance of the wills as a whole and by assertions which led the 
respondent to suppose that he was the accepted heir, Sir Fateh 
created an estoppel to the present claim of his son that one 
portion of the property, namely, the Rakh Khamba property, 
came to him by some means other than the will on which his 
original title was based. 

Their Lordships are unable to accept the view that the 
assertions to which the trial Judge refers even if they were 
sufficient to estop Sir Fateh could create an estoppel against 
the appellant. 

It was, however, said that Sir Fateh in fact went into 
possession under the wills and that upon the principle of the 
decisions in Board v. Board! and Dalton v. Frtsgerald® the 
appellant is estopped from disputing the title of the remainder- 
men under the wills. 

Now the argument proceeds on the basis that there was no 
selection of Sir Fateh in accordance with the terms of the 
grant. Obviously if such a selection was proved, that fact 
would be inconsistent with the allegation that Sir Fateh went 
into possession under the wills. 

Ex hypothest, therefore, Sir Fateh had no title at all, and 
although if he went into possession under the wills he might be 
estopped from denying the remaindermen’s title, their Lord- 
ships are unable to see upon what principle the appellant enter- 
ing into possession after his father’s death without any title at 
all because his father had nothing to pass to him can be affected 
by any estoppel. 


— 


a es 
1. (1873) L. R. 9 Q.B. 48. 2. (1897) 1 Ch 440 and (1897) 2 Ch. 86. 
R—44 
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In each of the cases cited the entrant into possession under 
the invalid instrument had acquired a good title from another 
source and his purchaser or devisee of that good title was not 
allowed to set it up, because as such purchaser or devisee he was 
a privy of him who was estopped by having entered under the 
invalid instrument. l 


Here on the hypothesis of no selection the appellant takes 
nothing through his father, and the mere fact that he would 
have succeeded as heir to his father if his father had left an 
heritable estate does not make him a privy of his father for the 
purposes of the rule in Board v. Board.. He can rely on his 
own possession as a squatter. 


It follows therefore in their Lordships’ judgment that the 
respondent’s appeal in respect of the Rakh Khamba property 
must fail, whether he proves or fails to prove that Sir Fateh 
entered under the wills. If he fails to prove it he has no basis 
for his plea of estoppel from which alone he seeks to evoke a 
title for himself. If he does prove it, he cannot in their Lord- 
ships’ opinion for the reason already indicated support the plea 
of estoppel against the appellant. 


In these circumstances it is unnecessary for disposing of 
this appeal to determine the issue of fact whether or not there 
was any selection of Sir Fateh to succeed to the Rakh Khamba 
property in accordance with the terms of the grant, and this 
issue will therefore remain open to be adjudicated upon on 
some future occasion should circumstances so require. 

There remains the question of the Khalikabad estate. 
Here the respondent cannot succeed unless he shows that under 
the terms of the deed creating the wagf he is the trustee. That 
question depends upon the construction of the deed. It is a 
separate and different cause of action from those which found 
the proceedings in respect of the other three properties. 


Their Lordships are unable to find any justification for 
bringing the suit in respect of this property elsewhere than in 
the Court of the district where the property is situate. Such 
justification cannot, in their Lordships’ judgment, be found in 
S. 17 of the Code of Civil Procedure upon which the 
respondent relied. 


1. (1873) L. R 9 Q. B. 48. 
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There were certain ev parte applications made by the re- 
spondent at an early stage of the suit as the result of which he 
determined to combine and did in his plaint combine his claims 
in respect of all four properties in one suit in the Court in 
Oudh. The appellant in his written statement at once took 
objection to the jurisdiction so far as the claim in respect ol 
the Khalikabad property was concerned. 


There was nothing in what occurred in connection with the 
respondent’s er parte applications to render the appellant’s 
objection to the jurisdiction inadmissible. ‘That objection has 
been properly considered in the Courts below, and is proper to 
be adjudicated upon before their Lordships’ Board. The 
objection in their Lordships’ judgment succeeds and is fatal to 
the respondent’s appeal in respect of the Khalikabad property. 

It becomes therefore unnecessary to consider the true 
effect of the grant creating the wagf, and their Lordships must 
not be taken as expressing any views upon th: conclusions 
reached on this matter in the Courts below. 

_ A number of minor issues were considered and dealt with 
in the Courts below but were not debated before their Lord- 
ships’ Board. 

In the result therefore both appeals fail and should be dis- 
missed, and their Lordships will humbly advise His Majesty 
accordingly. 

There will be no costs on either side except that, as regards 
K.B. Sardar Mohammad Ali Khan’s petition for the discharge 
of a receiver, K. B. Sardar Mohammad Ali Khan will pay to 
Sardar Nisar Ali Khan his costs of that petition as directed by 
Order in Council of the 23rd July, 1931. 

Solicitor for Nisar Ali Khan: H. S. L. Polak. 

Solicitors for Mohammad Ali Khan: T. L. Wilson & Co. 


KJR Appeals dismissed 
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PRIVY COUNCIL. 
[On appeal from the Supreme Court of Canada. ] 


PRESENT:—ViscounT DuNnepin, Lorp BLANESBURGH, 
Lorp Merrivate, Loro RUSSELL oF KILLOWEN AND SIR 
LANCELOT SANDERSON. 


The King .. Appellants 
v. 
The B. C. Fir and Cedar Lumber Com- 
pany, Limited .. Respondents. 


British Columbia Taxation Act (1924), Ss. 2, 44 (1) and 48 (3)—In- 
come from business—Moneys received under use and occupancy polictes— 
Liability to assessmeni—Interpretation of Statutes—Interpretation clanse— 
“Include” —~Meantng of. 


Moneys received by a company under use and occupancy policies insuring 
them against loss of profit resulting from the cessation of business conse- 
quential upon fire are liable, under the British Columbia Taxation Act, to be 
brought into account by them for assessment. The insurance receipt was the 
product of a revenue payment. It had to be brought into their revenue 
account for determining the profits available for dividend. Asa result of the 
receipt, the company had secured for themselves a net receipt involving gain, 
which, though unusual, was not so divorced from the business as to prevent 
it entering the accounts as a receipt arising therefrom. Inordinary parlance 
and within the meaning even of the interpretation clause, it was “income from 
a business” which had necessarily to be brought into receipt as such in the 
profit and loss account of the business referred to in S. 48 (3) of the Act. 


When in the interpretation clause of a statute, a word is said to 
“include” things that follow, the word includes, unless the context otherwise 
requires, not only those things which the clause declares it shall include but 
such things as the word signifies according to its natural import. 


Appeal No. 77 of 1931 from a judgment of the Supreme 
Court of Canada, dated 13th May, 1931, reversing the judgment 
of the Court of Appeal of British Columbia, dated 7th 
October, 1930. 

The facts of the case are fully stated in their Lordships’ 
judgment. 

Geoffrey Lawrence, R. C. and Wilfrid Barton for appel- 
lant. 


W. N. Tilley, K. C. and J. W. Scobbell Armstrong for 
respondents. 

8th March, 1932. Their Lordships’ judgment was 
delivered by 

Lorp BLANESBURGH.—This, by special leave, is an appeal 
from a judgment of the Supreme Court of Canada of the 





* P. C Appeal No. 77 of 1931. 8th March, 1932. 
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13th May, 1931, whereby, in effect, judgment in favour of the 
plaintiff-appellant, pronounced at the trial by the Supreme 
Court of British Columbia and affirmed on the 7th October, 
1930, by the Court of Appeal of the same Province, was dis- 
charged. The appellant now seeks to have these two earlier 
judgments restored. 


The broad question for decision is whether certain moneys 
received by the respondents under use and occupancy policies 
insuring them against loss of profit resulting from the cessation 
of business consequential upon fire are liable, under the British 
Columbia Taxation Act, 1924, to be brought into account by 
them for assessment to income-tax. 

This question has led, in these proceedings, to an acute 
difference of judicial opinion. The learned Judges of the 
Supreme Court unanimously favoured a negative answer to the 
question, and their view had the support of Mr. Justice Martin 
in the Court of Appeal of the Province. On the other hand, 
the four remaining learned Judges of that Court, supporting 
the learned trial Judge, were all in favour of the view that the 
moneys in question must be brought into account by the 
respondents for taxation purposes. 


The respondents are a company incorporated under the 
Companies Act of British Columbia. Since 1921 they have 
been carrying on business at the city of Vancouver as manu- 
facturers of and dealers in lumber and lumber products. On 
the 21st August, 1923, their plant and premises were destroyed 
in a conflagration. These subjects were insured against loss 
aud damage by fire under annual policies, taken out or renewed 
in the previous March with some seventeen insurance com- 
panies. The respondents were also insured by the same com- 
panies against the further loss or damage they might sustain in 
the event of their plant either in whole or in part and for a 
period long or short being shut down or its working suspended 
in consequence of fire. These policies, the use and occupancy 
insurances already referred to, were separate from but com- 
plementary to the main policies. They insured the respondents 
in the total sum of $84,000 in respect of loss of “fixed charges” 
and $60,000 in respect of loss on “net profits”. The nature of 
the liability so assumed by the insuring companies, with the 
character and quality of the payments made to the respondents 
in its discharge, is made sufficiently apparent by the definitions 











350 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


of the expressions, “fixed charges” and “net profits,” contained 
in the policies themselves. “Fixed charges” are there defined 
to mean: “ All the standing charges and expenses which must 
necessarily continue to be paid or incurred by the assured 
during the time the said plant shall be inoperative.” “Net 
profits” are defined to mean “ the net profits that would have 
accrued had there been no interruption of business caused by 
fire.” 


The annual premium upon the use and occupancy in- 
surances amounted to $3,828.29. This premium had, in ordinary 
course, been brought into the accounts of the respondents as a 
revenue charge, and it is stated to bave been allowed by the 
taxation authorities as a permissible deduction in the computa- 
tion of the net income of the respondents for the purpose of 
income-tax under the Taxation Act. This payment of premium 
out of revenue and its allowance as a disbursement are circum- 
stances of importance in the case. 


The loss payable under the main fire policies was, it would 
appear, separately adjusted with the Companies, was duly re- 
ceived by the respondents, and as to that receipt, admittedly a 
receipt on capital account, no question is raised. As to the claims 
of the respondents under the use and occupancy policies, the 
respondents and the adjuster of the insuring `wmpanies agreed 
that the period of interruption of the responders’ business was 
215 business days, this being the length of time estimated to be 
required for the rebuilding of the plant, and the loss was 
adjusted on the following basis :— 


Loss of net profits, estimated for $317.23 per 


day, and allowed at $200 per day .. $43,000 
Payment of fixed charges, estimated and 
allowed at $234.80 per day .. $52,427.90 
Total .. $95,427.90 





It is not disputed that as between the tax years 1923 and 
1924 this sum if assessable to tax at all is properly apportionable 
as follows :— 

1923—113 business days: 

Net profits .. $22,600.00 
Fixed charges ©» $27,555.05 
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1924—1002 business days: 
Net profits $20,400.00 
Fixed charges $24,872.85 


The sum ef $95,427.90 having been duly received, the 
respondents in their income-tax returns to the Province for the 
year 1923 included the sum of $41,293.20 as an income receipt, 
and in their return for the year 1924 they included as a similar 
receipt the sum of $33,706.80. In the result, provincial income- 
tax for the years 1923 and 1924 was in fact paid in respect of 
these stims aggregating $75,000 out of the total sum of 
$95,427.90 received as already stated. 

The respondents did not bring into account for either year 
the balance—$20,427.90. Their view even then was that that 
sum was exempt from liability to tax for the reason that it 
represented moneys received from the insurance companies in 
excess of the actual loss sustained, the rebuilding of the plant 
having in fact taken a less number of days than that estimated 
for and allowed by the adjusters. 


Now, with reference to these matters two things can at 
once be said. On the one hand, the $75,000 were brought in 
before any advice was taken, and it is agreed between the 
parties that the mere fact that income-tax was inadvertently 
paid by the respondents thereon is not to prejudice them to the 
extent to which in these proceedings it is not established that 
these moneys were liable to be brought into charge. On the 
other hand, it has not been contended by the respondents that 
any distinction in the matter of liability to tax can really be 
drawn between the $75,000 in respect of which its existence 
was originally assumed by them, and the balance of $20,427.90 
in respect of which exemption was always claimed. 


On the 28th November, 1927, the action out of which this 
appeal arises was commenced. There was a claim for arrears of 
personal property tax for interest and for penalties. But it 
soon emerged that there was no dispute between the parties 
with reference to the personal property tax. The claim which 
remained—not, it must be agreed, very clearly alleged—was 
originally, in effect, one for income-tax, upon the balance figure 
of $20,427.90, already mentioned. At the trial, however, as a 
result of preliminary admissions of fact between the parties, it 
was found that, for special reasons which for the moment their 
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Lordships pass by, the accountability of the respondents to 
income-tax in respect of the receipts representing fixed charges 
need not be further disputed, and that the real question, effective 
in result, was confined to the alleged liability of the respondents 
for income-tax in respect of “the loss of net profits ” receipt, 
and it was agreed that, if it were held that the respondents 
were liable to income-tax on that receipt, the sum remaining 
recoverable in the action, after all adjustments, was $3,922.86, 
any question of liability to penalties being held over. Thus it 
was that the learned trial Judge who held the respondents to be 
so accountable, entered judgment for the Crown in the sum 
stated. Thus also it was that in all the Courts attention has 
been focussed on this one major issue, and it is with reference 
thereto alone that the judgments under review have been given. 


The question whether this “loss of net profits " receipt is 
one which must be brought into calculation for the purpose of 
arriving in each of the tax years in question at the sum for 
which the respondents are assessable to provincial income-tax 
must depend upon the provisions, properly construed, of the 
taxing statute of the Province. But it will be convenient before 
these provisions are applied to that receipt to ascertain apart 
from any question as to imcome-tax its precise place and 
character in the economy of the respondents’ business. And 
there is, it would appear, little difficulty in ascertaining this. 

The main purpose of the respondents, as it is of all similar 
industrial units, is the acquisition of gain, such acquisition in 
the case of each unit being effected by the exercise of such 
of the powers conferred upon it by its constitution as it may 
determine to exercise. In the case of the respondents acquisi- 
tion of gain was primarily to result from their carrying on of 
the business of manufacturers of and dealers in lumber a: + 
lumber products. In the conduct of that business they were 
exposed to the grave risk of fire, and the insurance of their 
premises and plant was an insurance against a possible capital 
loss dictated by every consideration of prudence. If the risk 
were not so guarded against, then by a fire sufficiently disastrous 
the whole operations of the respondents might definitely be 
brought to a close and acquisition of gain for them definitely 
ended. 


But such a fire, even if so far insured against, might still 
prove a hindrance more or less prolonged to the unbroken 


~- 
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acquisition of gain from their business by reason of the fact 
that its continuance might not be possible during the period of 
reinstatement. 


This insurance receipt therefore was the product of a 
revenue payment prudently made by the respondents to secure 
that the gains which might have been expected to accrue to 
them had there been no fire should not be lost, but should be 
replaced by a sum equivalent to their estimated amount. 


Further, this was a receipt which had to be brought into 
the respondents’ revenue account, so that it might enter into 
the calculation necessary to determine their profits available for 
dividend. It had been produced by a premium out of revenue, 
and therefore out of potential profits—a premium paid for the 
express ptirpose of ensuring in an event a sum in substitution 
for and the equivalent of net business profits over a defined 
period of time. All this is clear from the terms of the insurances 
themselves. Accordingly this insurance receipt was necessarily 
a revenue receipt of the business, which must. not only have 
been brought into the respondents’ revenue account, but if, for 
instance, it had happened that any of the stockholders were 
specially interested in the profits of a particular year, being, 
for example, non-cumulative preference stockholders, then the 
receipt must have been brought into credit proportionately for 
the years in which the profits represented would but for the 
stoppage presumably have been earned. 


Finally, the receipt was one of which, as their Lordships 
think, it can be fairly said that it arose from the business of 
the respondents. The two English cases of The Commissioners 
of Inland Revenue v. Newcastle Breweries! and J. Gliksten & 
Son, Limited v. Green? are authorities for this proposition. 
This receipt was inseparably connected with the ownership and 
conduct of the respondents’ business. Had the respondents not 
been insured under their main fre policies, these particular use 
and occupancy policies would not have been available to them. 
As a result, the respondents have secured for themselves a net 
receipt involving gain—an unusual mode of deriving gain from 
the business, it may be agreed, but, as Lord Warrington said in 
similar circumstances in the Newcastle Breweries casel, not so 





1. (1927) 12 T. C, 927 at 947. 2, (1928) 2 K, B. 1931 1929 A, C. 381, 
R—45 
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divorced from the business as to prevent it entering the accounts 
as a receipt arising therefrom. And it was not a windfall. As 
observed by Sargant, L. J., in Gliksten’s case8 it was an ordinary 
receipt in the sense, not that it would occur every year or 
regularly at stated intervals, but in the sense tlrat inthe case of a 
business prudently conducted it would ordinarily be received 
so often as the risk insured against materialised. 


This then as applied to the respondents’ business is the 
nature of the receipt with reference to which the inquiry must 
now be made, whether under the Taxation Act, 1924, it is of a 
character to be brought into charge. 


That Act is very lengthy, it consists of 200 sections, but its 
provisions relevant to the inquiry in hand are not numerous. 
Section 2 is an interpretation section. It places a meaning 
upon 28 expressions used in the statute. In 13 instances the 
definitions which follow are said to be “ included ” in the term 
defined; in 15 instances the term defined is said to “mean” that 
which follows. | 


The word “income” is in the former class, and their 
Lordships cannot doubt that in consequence the word, as used 
in the statute, includes, unless the context otherwise requires, 
not only those things which the interpretation clause declares 
that it shall include;-but such things as the word signifies 
according to its natural import. See Dilworth v. Commissioner 
of Stamps.8 By S. 2, unless the context’ otherwise requires, 


“income,” amongst many other things, “includes” the gross amount 
“earned, derived, accrued or received from any source whatsoever, the product 
of capital, labour, mdustry or skill... and includes all income, revenue, 
rent, interest or profits arising, received, gained, acquired or accrued due from 

. . real and personal property, or from money lent, deposited or invested, or 
from any indebtedness secured by deed, mortgage, contract, agreement or 
account, or from any venture, business or profession of any kind whatsoever.” 


“ Person ” includes corporations. 
By Section 4 (1) it is provided that— 


“To the extent and in the manner provided in this Act and for the 
raising of a revenue for provincial purposes — 


(a) All Property within the Province and all output and income of 
every person resident in the Province . . . shall be liable to taxation.” 


Part III of the Act relates to taxation of income, and certain 
classes of income are made exempt from taxation by S. 42. 





2. (1928) 2 K, B, 193 at 203. 3. (1899) A, C, 99 at 106, 


po 
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Section 44 (1) is as follows :— 


“The net income of every person shall be ascertained for the purposes 
of taxation by deducting from his gross income the exemptions provided in 
S. 42... and all expenses incurred in the production of that part of his 
income which is liable to taxation. . and the income-tax thereon payable 
to the Crown ın right of the Dominion ... but the following shall not in 
any case be allowed as expenses incurred in the production of income. 

+ * a m a 4 


“(e) Any loss or expense recoverable under any insurance policy or 
contract of indemnity. 


“48, (1) A return of income as required by this Act shall be made by 
each taxpayer annually without any notice or demand and filed with the 
Assessor of the assessment district in which the income is liable to 
laxation.... 

+t td + a * * 


“ (3) Where the return contains a statement of income derived from 
any business, the taxpayer shall attach thereto a copy of his certified balance 
sheet and profit and loss account relating to that business for the period 
covered by the return 

k k pa lad a I: 


“51, The tax on income shall be assessed, levied and paid annually 
upou the net income of the taxpayer during the last preceding calendar 
year.” 


A reference to S. 44 (1) (4) and S. 48 (3) shows very 
clearly why in this case the receipt by the respondents in 
respect of “ fixed charges ” disappeared from the discussion. In 
their accounts for the purpose of arriving at their “ net income ” 
the respondents were entitled to the benefit of a deduction for 
fixed charges as an expense: they were, however, required by 
S. 44 (1) (4) as against these lost fixed charges to bring in the 
fixed charges insurance receipt. The effect (the account being 


otherwise in credit) was necessarily to increase by the amount - 


of that receipt the ultimate net income of the respondents. 


Leaving therefore that item, the question is whether within 
the meaning of the Act the insurance receipt in respect of “ loss 
of net profits” was also “income” to be brought into account 
so as to enter into the calculations for determining the “ net 
income ” of the business for income-tax purposes. 


In view of the nature and origin of the receipt, as they 
have traced these, their Lordships have reached the conclusion 
that within the meaning even of the interpretation clause this 
receipt was “income from a business” and that in ordinary 
parlance it was income or gain derived from the business of the 
respondents which had necessarily to be brought into receipt as 
such in the profit and loss account of the business referred to 
in S. 48 (3) of the statute. 











"~ 
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In effect, this was the view taken by the learned trial 
Judge and by the majority of the Court of Appeal of British 
Columbia.. Mr. Justice Martin’s dissenting view, although 
perhaps less clearly expressed, may be taken to coincide with that 
of the learned Judges of the Supreme Court, which was that 


the statute nowhere provides for taxation of moneys paid by 


way of indemnity for profits not earned but irretrievably lost: 
that the moneys in question represented insurances placed by the 
respondents in order to meet the possibility of destruction by 
fire of its means of earning profits: that that event occurred, 
with the result that the respondents made no profit out of the 
property which could be taxed for the period in question: that 
there were therefore no profits to tax, and, in the absence of 
clear language authorising such a course, there was no warrant 
for taxing money substituted for profits by way of ae 
for their loss. 


Their Lordships feel that the true question at issue has not 
in this statement been really dealt with by the learned Judges 
of the Supreme Court. The real question was whether the 
insurance moneys in question constituted “income” of the 
respondents within the meaning of the Taxation Act, and not 
whether these moneys were “ profits ”’ of its business. Moneys 
which are not strictly “ profits ” of a business may yet be income 
of the taxpayer. But even on the question whether the moneys 
here could properly be described as “ profits ” the learned Judges 
do not seem to have referred to the reasoning of the House of 
Lords in Gliksten’s case, supra, which would appear to be in 
conflict with their own. 


= But however the receipt be described, it is because it is 
truly “income ” of the respondents that it must be brought into 
charge in their revenue account for the purpose of arriving in 
respect of the year of charge at the respondents’ net income. 
Whether the whole or any part of it is finally chargeable depends 
upon the result of the whole annual expenditure and revenue 
accounts of which it-constitutes one item only. 


For these reasons their Lordships find themselves in the 
result in agreement with the learned trial Judge. They are 
unable to concur in the conclusion of the Supreme Court. They 
think accordingly that this appeal should be allowed, and the 
judgment of the Court of Appeal of British Columbia restored. 
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This will automatically revive the judgment of the learned trial 
Judge. 

And their Lordships will humbly advise His Majesty 
accordingly. 

The Crown must have its costs before the Supreme Court, 
but in view of the observations of their Lordships upon this 
subject made on the application for special leave there will be 
no costs of this appeal. 

Solicitors for appellant : Gard, Lyell & Co. 

Solicitors for respondents : White & Leonard. 

S. R. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE PAKENITAM WAALSI. 
Achambat Abdurahiman, minor, by his 
mother Thithachummaand another.. Appellants»  (Pett- 
toners) 





v. 
Kelavarman Puthentheruvil Kizhak- 
kayil Imbichunny (dead) and Gopalan 
added as L. R. of Ist Respondent 
(vide Order dated Sth March, 1931, 
on C. M. P. No. 749 of 1931) .. Respondents (Counter- 
petitioner and his L. Rs.). 


A ppeal—A pplication for review— Dismissal after notice—A ppeal from 
original decree—Competency of— Civil Procedure Code (V of 1968), O. 47, 
R. 7. 


Where, on an application for 1eview of an order, the Court after notice 
to the opposite party dismissed it on the ground that “the mistakes pointed 
out by the petitioners are unimportant and cannot in any way modify the con- 
clusion I have arrived at in that order. ‘The petition is rejected,” 


Held, that the order in question did not have the effect of re-opening 
the whole matter, that the mere fact that the merits were considered did not 
have the effect of superseding the former decree and that an appeal from the 
former decree was competent. 


Gour y. Nilmadhab, (1922) 36 C.L.J. 484, applied 

Vadtal v. Fulchand, (1905) I L. R. 30 Bom. 56, referred to. 

Appeal against the order of the Court of the Subordinate 
Judge of Ottapalam in A. S. No. 26 of 1929 (A. S. No. 55 of 
1929, District Court, Calicut) preferred against the order of 
the Court of the District Munsif of Parpanangadi in E. A. 
No. 166 of 1928 in O. S. No. 782 of 1916. 


Ne, 


*C. M. S. A. No. 107 of 1930. 25th February, 1932, 


Abdu- 
rahiman 
v, 
Imbichunny. 


Abdu- 
rahiman 


v. 
Imbichunny. 
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N. R. Sesha Aiyar for appellants. 
K. Kuttikrishna Menon for respondents. 


The Court delivered the following 

JuDGMENT.—This appeal arises in ihe following way. In 
execution of the decree in O. S. No. 782 of 1916 on the file of 
the District Munsif’s Court of Parpanangadi the suit properties 
were attached. A petition against such attachment was put in 
—E. A. No. 166 of 1928—and the Court found that the 
petitioners had no right to the property and passed an order 
dismissing the petition on 10th December, 1928. Against that 
order an appeal was filed in the District Court which was 
transferred to the Subordinate Judge’s Court of Ottapalam. 
After the passing of the order against which the appeal 
was filed, the appellants fled E. A. No. 1670 of 1928 
in the District Munsif’s Court of Parpanangadi for a review 
of the order; and on that review application notice was issued 
to the respondent to appear by pleader and file objections, and 
the Court passed its order on 18th January, 1929, rejecting the 
petition. When the appeal against the order in E. A. No. 166 
of 1928 came on for hearing, a preliminary objection was 
raised that the appeal was not competent and the Subordinate 
Judge, holding that It was not competent, dismivued it. Agaluot 
this order the present appeal has been filed. 

The matter is one of considerable difficulty. The learned 
Subordinate Judge held that, though the effect of the order, 
dated 18th January, 1929, on the review application was to 
repeat the former decree, nevertheless on the authority of Vadi- 
lal v. Fulchand! the whole matter having been re-opened, there 
was a fresh decree and therefore the appeal against the order 
of LOth December, 1928, was not competent. The decision in 
Vadilal v. Fulchandı and Gour v. Ntlmadhabe lay down clearly 
the procedure which should be followed in regard to an appli- 
cation for review. As stated in the latter case, a review proceed- 
ing commences ordinarily with an ex parte application. The 
Court then may either reject the application at once or may grant 
a rule calling on the other side to show cause why the review 
should not be granted. In the second stage the rule may either 
be admitted or discharged, and the hearing of this rule may 
involve to some extent an investigation into the merits. If the 


— 





1. (1905) I, L, R. 30 Bom. 56 at 58, 2, (1922) 36 C. L. J. 484, 
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rule is discharged, then the case ends. If, on the other hand, 
the rule is made absolute, then the third stage 1s reached; the 
case is re-heard on the merits and may result in a repetition of 
a former decree or in some variation of it. Though, in one 
aspect, the result is the same whether the rule is discharged or 
on the re-hearing the original decree be repeated, in law there 
is a material difference, for, in the latter case, the whole matter 
having been re-opened, there is a fresh decree; in the former 
case, the parties are relegated to and still rest on the old decree. 
The real difficulty in the present case is to determine whether 
the order was passed in the second or third stage. It seems to 
me clear that the Court which passed it did not realise that 
there were three stages and we have, therefore, to gather from 
what has happened at what stage the final order was passed. It 
is stated at page 487 in Gour v. Nilmadhab’ that 


“ The failure to recognise the distinction between the second and third 
stages has, as appears from the cases in the books, led to the embarrassment 
of litigants in many instances,” 

In that case also it was stated that the various stages 
through which an application for review may pass were not 
clearly appreciated by the lower appellate Court. In that case, 
however, the decree was reviewed, so that the present difficulty 
did not really arise. The appellants rely very strongly on this 
sentence in the order “ The petition is rejected”. The other 
side relies on the order to show that the whole matter was gone 
into and reliance is specially placed on the words “ The 
mistakes pointed out by the petitioners are quite unimportant 
and cannot in any way modify the conclusion I have arrived at 
in that order’. It seems to me that the facts in this case are 
closely similar to those in Vadilal v. Fulchand1. But though 
the lower appellate Court has relied on this case for its decision, 
I am inclined to think that it supports the appellants. It is 
stated there at page 57: 


“A rule nist was issued requiring Vadilal (counter-petitioner in that 
case) to show cause why the application should not be granted and he resisi-« 
ed the application on the ground that it was time-barred . . . The Subordi- 
nate Judge overruled the said plea, and dismissed the application (on 14th 
September, 1903) on the following ground :— 


‘As to the merits I do not think that the applicant can succeed. Mr, 
Karpurram has thrown all costs on the applicant Fulechand and Vadilal’s 





1, (1905) I. L. R, 30 Bom, 56, 2, (1922) 36 CL, J. 484, 


Abdu- 
rahiman 
U, 
Imbichunny, 


Abdu- 
rabiman 


v. 
Imbichunny. 
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darkhast was due to Fulchand’s default. He raised frivolous objections in 
Vadilal’s application for execution and I consider the order made is a good 


3 3) 


one. The application for review 18 rejected with costs’. 


On appeal against this order the appellate Judge amended 
the order granting review to a certain extent. It was held that 
no appeal lay from the order of 14th September, 1903 and the 
proper procedure was to file an appeal from the order of 20th 
December, 1902. So far as I gather from this case, the Court 
which refused review in the first instance did not issue anything 
which it called a “rile nist’ because we find no reference to a 
discharge of any such rule in its final order. On the procedure 
which the Bombay High Court Jaid down in that case the High 
Court must have held that in spite of the failure to say anything 
in the order about the discharge of the rule the rule was in fact 
discharged in that order and the third stage had not been 
reached. I gather therefore that by the statement at page 57 
that a “rule nisi? was issued what was meant was the issue of 
a notice to the counter-petitioner to show cause why the 
application should not be granted. Now, applying this view 
it seems to be on all fours with the present case. It is quite 
clear that the mere fact that the merits were considered 
will not prevent the order being one in the second stage. The 
Subordinate Judge in that case, as already stated, apparently, 
did not realise that there are three stages and his order appears 
to be exactly similar to the one in the present case. He says, 
«The application for review is rejected with costs.’ I may 
note that in the text of the judgment quoted above it is said 
that the application was “dismissed”. If there is any distinction 
between dismissal and rejection, I think it strengthens the 
argument for the appellants. In that case the word used by the 
Court itself was “rejected” asin this. But the High Court 
seems to have considered that even if the application had been 
dismissed the result would have been the same zud the proceed- 
ings would not have passed the second stage. On full consi- 
deration, therefore, I consider that the facts in Vadim v. 
I'ulchand1 appear to be precisely the same as thosé in the pre- 
sent case and that this case really supports the contention of the 
appellants rather than that of the respondent seeing that it was 
there held that the order was passed at the end of the second 





e, 


1, (1905) L L, R. 30 Bom, 56, 


—— me e 
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stage. I therefore allow this appeal and the original appeal 
will be remanded for decision on the other points. 


Costs of this appeal will abide the result of that appeal. 
S. R. Petition allowed. 





PRIVY COUNCIL. 


[On appeal from the Court of the Judicial Commissioner 
of the Central Provinces. ] 


PRESENT:—LoRD BLANESBURGH, Lorp RUSSELL oF 
KILLOWEN AND SR DinsHAH MULLA. 


The Commissioner of Income-tax, Central 
Provinces and Berar .. Appellants 
v. 
Sir S. M. Chitnavis, since deceased (now 
represented by Krishna Rao, minor, 
through his guardian Parwati Bai Lady 
Chitnavis) .. Respondent. 
Income-tax Act (XI of 1922), S. 24—Bad debts, deduction for, when 


allowable—Assessee not the sole arbiter to decide whether a debt is bad 
and when 1t became bad. ' 


Although ın assessing to incometax the amount of the profits and gains 
of a year, bad debts of a business are necessarily deductible, they must be 
bad debts incurred in that particular year. For the purpose of computing 
yearly profits and gains each year 13a separate self-contained period time, in 
regard to which profits earned or losses sustained before its commencement 
are irrelevant. 


Whether a debt is a bad debt, and, if so, at what point of time it became 
a bad debt, are questions of fact to be determined, in the event of dispute, 
not by the ipse dixit of the assessee or by the exercise of any so-called 
“option” on his part, but by the appropriate tribunal upon a consideration of 
all relevant and admissible evidence. 


Judgment of the Full Bench of the Court of the Judicial Commissioner, 
Central Provinces, (117 I. C. 258), reversed. 


Appeal No. 71 of 1930 from a judgment of the Court of 
the Judicial Commissioner, Central Provinces, dated the 
6th December, 1928, upon a reference by the Commissioner of 
Income-tax, Central Provinces and Berar, under S. 66 of the 
Indian Income-tax Act, 1922. 


The main question for determination on the appeal was: Has 
an assessee an absolute option to decide in what year a debt due 
to him or any part of that debt is to be treated as bad and there- 
fore to affect the amount of profits received in that year? The 
Full Bench of the Court of the Judicial Commissioner having 
answered the question in favour of the assessee-respondent, a 





* P. C Appeal No. 71 of 1930. 26th April, 1932. 
R—46 
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petition was preferred by the Commissioner of Income-tax under 
S. 66-A of the Income-tax Act, and S. 109 (c) of the Civil Proce- 
dure Code, for leave to appeal to His Majesty in Council. The 
learned Judicial Commissioners held, following Banarss Prasad v. 


Kashi Krishna Narain, that the case was fit for appeal (under 


S. 109 (c) of the Civil Procedure Code) on the ground that the 
point in dispute was of great public importance. 

The order granting leave to appeal is reported in Commis- 
sioner of Income-tax, Nagpur v. Chitnaus.* 

A preliminary objection by the respondent that the case was 
not a fit one for leave to appeal to His Majesty in Council and 
that the leave was not properly given, was overruled by their 
Lordships. 

Dunne, K. C. and Reginald Hills for appellant. 

Latter, K. C. and Jinnah for respondent. 

26th April, 1932. Their Lordships’ judgment was deli- 
vered by 

Lord RUSSELL oF KıLLowen.— This is an appeal from a 
judgment of the Court of the Judicial Commissioner, Central 
Provinces, upon a reference of questions of law, made at the 
instance of an assessee, under S. 66 (2) of the Indian Income- 
tax Act, 1922, which will hereafter be referred to as the Act. 

The questions involved were considered by the said Court 
to be of such importance that the case was (after argument 
before two Commissioners) re-argued before a Full Bench. 

Two separate and distinct matters were raised for decision 
before the said Court, and its adjudication upon each was 
adverse to the present appellant. In respect of one of such 
matters he made no attempt to appeal, and the dispute in 
regard thereto is at an end. In regard to the other matter, 
however, he applied to the said Court for leave to appeal to 
His Majesty in Council, and in response to that application the 
Court certified that the requirements of S. 109 (c) of the 
Code of Civil Procedure, 1908, were fulfilled, “inasmuch as a 
question of great public importance is involved in the case. ” 

Their Lordships draw attention to this aspect of the case 
at the outset in view of the contentions which were advanced 
before them on behalf of the respondent. 


The facts of the case may now be stated. 





1. (1900) LL R. 28 I. A. 11: L L. R. 23 A. 227: 11 M. L, J. 149 (P. G). 
2. (1929) 119 I. C. 689. 
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Sir Shankar Rao Chitnavis (who will be referred to as the 
assessee) for the purpose of assessment to income-tax for the 
year 1926—1927 had, under S. 22 of the Act, to make a 
return of his total income during the year 1925—1926. He 
returned that income at Rs. 74,668. The Income-tax Officer, 
proceeding under S. 23 of the Act, by his order, dated the 
17th January, 1927, assessed the total income at a figure of 
Rs. 1,16,480 In arriving at this figure the Officer had (inter 
alia) disallowed certain deductions which had been made by the 
assessee. The assessee appealed, under S. 30 of the Acct, 
against the assessment to the Assistant Commissioner, who, by 
his order, dated the 25th April, 1927, reduced the amount of the 
assessment to Rs. 1,13,012. The Assistant Commissioner allowed 
some, but disallowed others, of the said deductions. 


Among the deductions which the assessee had made from 
the gross income of his business was a sum of Rs. 17,983-11-6 
for bad debts. The Officer had disallowed Rs. 7,481-13-9 of 
this deduction, thereby increasing the figure of assessment by 
that amount. The Assistant Commissioner affirmed this dis- 
allowance. It is round this sum of Rs. 7,481-13-9, and the 
right of the assessee to deduct it, that this appeal revolves. 


The Officer, in his order, dealt with the matter thus: 


“Bad debts claimed amount to Rs. 17,983-11-6, Lists were called for 
and scrutinised and found that as much as Rs. 7,481-13-9 are very old and 
time-barred ” 


He accordingly would not allow the Rs. 7,481-13-9 to be 
deducted. | at 


The Assistant Commissioner, in his order, used the 
following language :— 


“It is urged that the whole of the bad debt amounting to Rs 17,982 
should have been allowed. Lists were called for showing details of dates 
when the amounts were due in order to ascertain when the debts were really 
ascertained to be bad and on examination it was found that Rs. 7,481 were 
on account of old bad debts which could not be allowed in the account year. 
The rest were allowed. Mr. Zinzarde argues that it should be left to the 
assessee to declare when the debts were bad and the Income-tax Officer 
should not go on the presumption that the amount had become time-barred in 
previous years. It appears to me that the criterion to know when the debt 
is bad is that all the legal remedies to recover fail. The assessee could not 
be said to be able to recover an old debt although he may entertain a hope to 
recover. Mere hope will not convert an irrecoverable loan into a recoverable 
item It is, I think, not mght to allow sums which had become time-barred 
long before the account year.” 


The assessee then required the Commissioner to refer to the 
High Court, under S. 66 (2) of the Act, certain questions of law 
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alleged to arise out of the order of the Assistant Commissioner, 
that which related to the said sum of Rs. 7;481-13-9 being 
described in the assessee’s petition in these terms :— 


“ Has not the assessee got the option of declaring debts bad when he 
finds after sufficient waiting that from the circumstances of the debtors he is 
unable to recover them ? Can the Income tax authority deprive the assessee 
of this option ? Should not the Income-tax Officer and the Assistant Com- 
missioner have allowed Rs. 7,481-13-9 to the assessee on the same considera- 
tions on which the remaining amouut out of Rs. 17,982 claimed by him was 
allowed ?” 


An oral affirmation was made by the general agent of the 
assessee, which contained the following statement in regard to 
the bad debts :— 


“The bad debts, amounting to Rs. 7,481, had already gone bad, owing to 
their being time-barred much before the account year. That is they had gone 
time-barred ın previous account years. But we did not write them off in the 
hope that they would be collected later on. But as they did not come to be 
so collected, they were writlen off during the account year.” 


The Commissioner, in accordance with S. 66 (2) of the 
Act, drew up a statement of the case and referred it, with his 
own opinion thereon, to the Court of the Judicial Commis- 
sioner. The statement contains two passages which require to 
be set out. The first is this: 


“Rs 7,481-13-9.—In all, the assessee had claimed a deduction of 
Rs. 17,982 on account of bad debts. Of these, debts amounting to Rs, 10,105 
were such as had fallen bad during the account year and were written off in 
that year and were allowed. Debts amounting to Rs. 7,481-13-9 were very 
old and had become bad on account of being time-barred or otherwise much 
before the account year. They should have been written off in those years 
and were therefore not allowed.” 


The other passage runs thus: 


“T beg to say that the assessment is to be made on the income of the 
previous year. This is arrived at after making certain deductions or allow- 
ances specified in the Act. These deductions or allowances must also relate 
to the previous year. Expenditure, actual or notional, that does not relate to 
the previous year cannot be allowed. The Act does not allow losses to be 
carried forward from one year to another. Bad debts are a form of notional 
expenditure and such expenditure must be deemed to be incurred when the 
debts become bad, that is when they are found to be irrecoverable. When 
they become bad 1s a question of fact to be determined by the Income-tax 


. Officer. Itis clear, I submit, that an assessee cannot be allowed to accu- 


mulate bad debts and write them off in a year when he will escape the largest 
possible amount of income-tax by doing so. This answers the first two parts 
of the first question. The contention that the bad debts amounting to 
Rs. 7,481 should have been allowed on the same ground as the balance of the 
total claum of Rs. 17,982 was allowed does not hold good, inasmuch as the 
remaining debts became bad during the account year and were written off 
during that period and as such were correctly allowed. I submit therefore 
that this part of the question should be answered in the negative.” 


The opinion of the Full Bench was unanimous on the 
points involved in the reference, and in accordance therewith 
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the Court of the Judicial Commissioner by order of the 13th 
December, 1928, answered the question in relation to bad debts 
as follows :— 

“ The assessee has the option of declaring debts bad when he finds, after 
sufficient waiting, that from the circumstances of the debtors he is unable to 
recover them. As the law at present stands the income-tax authority cannot 
deprive the assessee of this option. The present non-applicant was, there- 
fore, entitled to the deduction of Rs. 7,481-13-9 on the same consideration on 
which the balance of the amount of Rs. 17,892 was allowed.” 

The grounds for this decision are contained in the opinion 
delivered by Mr. Kinkhede, Additional Judicial Commissioner, 
with which the two other members of the Court merely express- 
ed their agreement.. He took the view as their Lordships read 
his opinion, (1) that am assessee is entitled in ascertaining his 
profits for a year to deduct such debts as he adjudges to be in 
that year bad debts; (2) that in assessing the taxable profits 
for any account year the assessee is entitled to have deducted 
the whole amount which the assessee has in fact written off as 
irrecoverable in his accounts of that year; and (3) that in this 
regard the assessee is the sole arbiter, and that his decision is 
final. That this correctly represents the view of the Judicial 
Commissioner may be seen from the following passages in his 
opinion. After stating that the argument of the assessee’s 
Counsel {based upon some official Manual*) was correct, he 
said: ‘It entitles the assessee to urge that in deducing the 
taxable income in the shape of book profits of the account year, 
the whole of the amount of bad debts written off by him in his 
account as irrecoverable in the account year must be deducted”’. 
And later on he uses the following language: “The assessee 
must for obvious reasons be the sole arbiter of his own rights 
and privileges as regards the business he conducts in his own 
interest. What is to his interest, and what is prejudicial to 
him, must depend upon his own decision. It therefore follows 
that on the question whether to treat any particular debt as bad 
or irrecoverable, his word or decision must be final; for he 
alone is or can be the judge of the risks, chances and circum- 
stances which may affect the recovery or non-recovery of that 
debt from his debtor.” In other words, the Judicial Commis- 
sioner thinks that the assessee is the sole person to decide 
whether a debt is bad and when it became bad. 





*The Manual referred to is the “Jncome-tax Manual,” 2nd edition, 
Vol. I, Part III, paragraph 35, pages 97,98.—K J.R 
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The Judicial Commissioner in coming to this view seems 
to have been to some extent influenced by the mistaken belief 
that if a creditor writes a debt off in his books as bad, that act 
in some way puts an end to any right ever to recover the debt. 
This would appear from the following extract from his 
opinion :— 

“ An entry in the creditor’s account books writing off a debt as a bad 
debt in any particular year is under such circumstances likely to be inter- 
preted by the debtor as prima facie good cvidence of conduct on the part 
of the creditor wherefrom an abandonment of his right to demand it might 
reasonably be inferred so as to serve asa good answer toany future demand, 
on the occasion of any adjustment or fresh loan. Such an entry 1s, in my 
opinion, a conscious act on the creditor’s part whereby he determines his 
election, once and for ever, to treat the debt referred to therein as bad or 
irrecoverable. It, therefore, stands to reason that the creditor must have 
full discretion in the matter, because, it is he, and not the _Income-tax Officer, 
who knows, or must be dcemed to know, the circumstances and rsks as well 
as chances of recovery from his debtor. The Income-tax Officer cannot, 


therefore, legally insist that the assessee must subordinate his own will or 
discretion and even his decision in the matter to his decision.” 


Their Lordships are of opinion that the views of the Judi- 
cial Commissioner enumerated above are erroneous, and that 
the assessee has no such decisive voice as suggested. 


Although the Act nowhere in terms authorises the deduc- 
tion of had debts of a business, such a deduction is necessarily 
allowable. What are chargeable to income-tax in respect of a 
business are the profits and gains of a year; and in assessing 
the amount of the profits and gains of a year account must 
necessarily he taken of all losses incurred, otherwise you would 
not arrive at the true profits and gains. But the losses must be 
losses incurred in that year. You may not, when setting out to 
ascertain the profits and gains of one year, deduct a loss which 
had in fact been incurred before the commencement of that 
year. If you did, you would not arrive at the true profits and 
gains of the year. For the purpose of computing yearly profits 
and gains, each year is a separate self-contained period time, in 
regard to which profits earned or losses sustained before its 
commencement are irrelevant. It thus follows that a debt, 
which had in fact become a bad debt before the commencement 
of a particular year, could not properly be deducted in 
ascertaining the profits of that year, because the loss had not 
been sustained in that year. 


Whether a debt is a bad debt, and, if so, at what point of 
time it became a bad debt, are questions which in their Lord- 
ships’ view are questions of fact, to be decided in the event of 
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dispute by the appropriate tribunal, and not by the ipse dixit of 
any one else. The mere fact that a debt was incurred at a date 
beyond the period of limitation will not of itself make the debt 
a bad debt; still less will it fix the date at which it became a 
bad debt. A statute-hbarred debt is not necessarily bad; neither 
is a debt which is not statute-barred necessarily good. The age 
of the debt is no doubt a relevant matter to take into considera- 
tion. In every case it is a question of fact to be determined 
after consideration of all relevant circumstances. 


If, therefore, the order and decision of the Court of the 
Judicial Commissioner depend upon the view that this question 
of fact is one as to which the sole arbiter is the assessee, that 
order and decision cannot stand. 

It was, however, argued by Mr. Latter on behalf of the 
respondent that the appeal must be dismissed. He conceded 
that an assessee was not entitled, in computing his business 
profits and gains of one year, to deduct a loss in fact incurred 
in an earlier year: Further he said that he was not concerned 
to argue that an assessee was the sole arbiter to decide whether 
a debt was bad, and when it had become bad, because this 
particular assessee was entitled to succeed upon the evidence as 
it stood in this particular case. He claimed that in this particular 
case, the deduction of the Rs. 7,481-13-9 had been disallowed 
by the Officer and the Assistant Commissioner solely upon the 
insufficient ground that the debts represented by that sum had 
become statute-barred before the year in question; and that 
accordingly the debts being admittedly bad there was no evi- 
dence to justify the disallowance of the deduction in the 
particular year. 

Their Lordships are not prepared to accept the view that 
the disallowance rested solely on the fact that the limitation 
period had expired. The debts are stated to be not only time- 
barred but are also described as “ very old, ” and as“ old bad 
debts which could not be allowed in the account year”. 

However this may be, it is clear that the members of the 
Court of the Judicial Commissioner intended to decide and 
thought that they were deciding, not a question affecting only 
a particular assessee and depending upon the state of the 
evidence in a particular case, but a question of great public 
importance affecting assessees generally, and depending upon 
general principles. 
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The questions for reference under S. 66 of the Act (whiclr 
were framed by the assessee) are, perhaps, not very happily 
worded; but the use of the word “option ” and the question 
whether the income-tax authority can deprive the assessee of 
the alleged option help to throw light upon what was the real 
issue between the parties. Their Lordships feel no doubt as to 
what that issue was, and how it arose. The Officer (under S. 23 
of the Act), after considering the evidence and account books 
produced, disallowed the deduction; and the Assistant Commis- 
sioner confirmed the disallowance. The argument on behalf of 
the assessee is apparent in the order of the Assistant Commis- 
sioner. He states therein that the pleader for the assessee 
“argues that it should be left to the assessee to declare when 
the debts were bad, and the Income-tax Officer should not go on 
the presumption that the amount had become time-barred in 
previous years.” From this their Lordships are satisfied that 
the attitude adopted by the assessee, when challenged, was to 
decline to establish by evidence that these old debts had not 
already become bad before the commencement of the year of 
account, and to claim the right to be sole arbiter of the question 
in dispute. That was the real issue between the parties which 


© -the Court of the Judicial Commissioner (wrongly, as their 


Lordships conceive) decided in favour of the assessee. 


In their Lordships’ opinion the question which was referred 
to the Court in relation to bad debts should have been answered 
as follows :— 


“The assessee has no ‘option’ of declaring debts bad. 
Whether a debt is bad, and when it became bad, are questions 
of fact to be determined in case of dispute not by the assessee 
or by the exercise of any ‘option’ on his part, but by the 
appropriate tribunal upon a consideration of all relevant and 
admissible evidence. In the circumstances of the present case 
it is not possible to say that the Income-tax Officer and the 
Assistant Commissioner should have allowed Rs. 7,481-13-9 to 
the assessee on the same consideration on which the 
remaining amount of Rs. 17,982 claimed by him was allowed.” 


Their Lordships will, accordingly, humbly advise His 
Majesty that this appeal should be allowed and the order of the 
Assistant Commissioner, dated the 25th April, 1927, restored 
so far as relates to the Rs. 7,481-13-9, 
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There will be no costs of this appeal. 
Solicitor for appellant: Solicitor, India Office. 
Solicitor for respondent: H. S. L. Polak. 
K. J. R. Appeal allowed. 
PRIVY COUNCIL. 
[On appeal from the Court of Appeal for the Federated 
Malay States (State of Perak). | to 

PRESENT :—LorD BLANESBURGH, L.oRD RUSSELL .OF 

KILLQWEN AND LORD MACMILLANL=“ 


Tuan Man and another Appellants* 
U. 
Che Som and others Respondents. 


Adiministratiou—Suit foi—Proper plaintif —Right of beneficiary — 
Non-jouder of legal representative—E fect of—Remand 6, appellate 
Court—Indication of order to be passed by trial Court—Im propriety. 


In an action for administration the only proper plaintiff to recover the 
asset of the deceased, is (in default of evidence to the contrary) the legal 
personal representative of the deceased and even if a beneficiary could sue in 
his own right, making the legal personal representative a defendant, his only 
claim would be an order for transfer of the asset to the legal personal 
representative, to which claim all the defences available against the legal 
personal representative would be open to the contesting defendants, The 
addition of the legal personal representative as a party is not the mere curing 
of some technical defect not affecting the substance of the dispute between 
the original parties to the action, It goes to the substance of the plaintiff's 
claim. 


It is hardly in accordance with precedent that a Court of Appeal should, 
after sending a case back to the trial Judge for the purpose of having a 
necessary party brought before the Court, proceed (before the new party has 
been joined or heard and without considering what defences may be available 
against him) to indicate the order which the trial Judge should make when 
he tries the case in the presence of the proper parties. 


Appeal No. 61 of 1930 from the, decision of the Court of 
Appeal for the Federated Malay States reversing the decree of 
Burton, J., dated the 26th November, 1928. 

Wilfrid Greene, K. C. and Cyril Radcliffe for appellants. 

Sir Gerald Hurst, K. C. and F. O. Langley for respond- 
ents. 

19th February, 1932. Their Lordships’ judgment was 
delivered by 

Lord RussELL oF KrLLowex.—This appeal is brought by 
the defendants to an action which was tried by Burton, J., at 
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Ipoh in the State of Perak. The action was dismissed; but an 
appeal by the plaintiffs to the Court of Appeal of the Federated 
Malay States was allowed, and an order was made by that 
Court, which is set out hereafter, and from which the defend- 
ants have appealed to His Majesty in Council. 


For the proper appreciation of the cause of action which 
the plaintiffs seek to enforce, and of the methods and procedure 
which they adopted for that purpose, and of the relationship of 
the parties, ıt is necessary to embark upon considerable detail. 


Tuan Kundor was a Rajah of Raman, in the kingdom of 
Siam, who died in the year 1867. He was the owner of a tin 
mine at Klian Hitam in Siam. He had nine children, five sons 
and four daughters, all of whom, according to one witness, 
survived him. His eldest son was Tuan Timoon, who became 
Rajah and entered into possession of the mine on his father’s 
death. On the death of Tuan Timoon, in the year 1875, he was 
succeeded as Rajah by his brother, Tuan Jagong, who also took 
possession of the mine and kept it until his death in 1901. Tuan 
Timoon had left a widow him surviving, Raja Prempuan, who 
subsequently married Tuan Jagong. She survived Tuan Jagong, 
and on his death she took possession of his property and of the 
tin mine. She continued in possession of the tin mine until her 
death in 1916. Letters of administration with her will annexed 
were granted in 1918 to the appellants, who assumed and 
continued in possession of the tin mine. 


Their title to the tin mine was called in question by the 
present action, which was commenced on the 17th September, 
1927. By that time all the children of Tuan Kundor had died. 
The plaintiffs in the action were (1)' Tuan Balai Jawa, the son 
of Tuan Timoon; (2) Tuan Kalumpang, the son of Tuan 
Cherik (a son of Tuan Kundor); (3) Nai Tuan Tandok, the 
son of a daughter of Tuan Kundor; (4) Toh Nang Bayam, a 
daughter of Tuan Jagong; (5) Toh Nang Kechik, the daughter 
of Tuan Timoon; and (6) Toh Nang Keboon, a daughter of 
another daughter of Tuan Kundor. The first-named plaintiff 
died pendente lite, and his administrator, Che Som, was 
substituted as a plaintiff in his stead. A few further facts as 
to pedigree should be stated. Tuan Jagong left another daughter, 
Tuan Kembang, who was married to the said Tuan Kalumpang, 
and also ason, Tuan Leebeh, who had disappeared in the year 
1902 and of whom nothing had since been heard. 
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One other fact of importance must be stated. The tin mine 
in question was until the year 1909 situate in the kingdom of 
Siam. In that year certain Siamese territory, which included 
the mine, was ceded by treaty to the Government of Perak. 


In view of the various contentions which have at different 
times been raised on behalf of the plaintiffs, it is necessary to 
scrutinize with some care the cause of action alleged in the 
plaint and the nature of the relief which is therein claimed. 


As their Lordships read this document, the plaintiffs claim 
to be entitled tc the mine, or to shares therein, as persons who 
are entitled to shares in the estate of Tuan Kundor, as on an 
intestacy. Each plaintiff is claiming to assert a personal right 
of ownership in regard to the mine upon the footing that it 
belonged to Tuan Kundor, and that it still forms part of his 
estate. In terms, the claim of ownership is asserted in respect 
of the whole estate of Tuan Kundor, moveableand immoveable, 
but the asset more specifically referred to is the mine. The 
relief claimed by the prayer is (1) an account of Tuan Kundor’s 
estate which the Raja Prempuan held “as trustee for the 
beneficiaries of Tuan Kundor,” and which had come to the 
hands of the administrators of Raja Prempuan; (2) an enquiry 
as to “ who are the beneficiaries of the estate of Tuan Kundor, 
deceased, and the shares to which they are entitled”; (3) 
distribution and payment to the plaintiffs of their shares; and 
(4) administration of the estate of Tuan Kundor. 

That was the frame of the action as launched. As is 
apparent, it had a twofold object and asserted a twofold claim, 
viz., (a) to recover from the defendants assets alleged to belong 
to the estate of Tuan Kundor, and (b) to have those assets 
divided among the persons beneficially entitled to them. 

By their defence the defendants called for strict proof 
of the allegation that the plaintiffs were entitled to share in the 
estate of Tuan Kundor. Further, they did not admit that Tuan 
Kundor had died intestate. 

At the trial the plaintiffs called five witnesses; the defend- 
ant called none. It is of importance to note both what was 
proved and what was not proved. It will be convenient to state 
first what was not proved. 

No evidence was called to establish any title in the plain- 
tiffs. At the relevant dates the mine was situate in Siamese 
territory, but no attempt was made to prove who, according to 
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Siamese law, would become entitled to the property, assuming 
it to be a fact (which itself was not proved) that Tuan Kundor 
had died intestate. No attempt was made to establish by legal 
proof that the plaintiffs had any beneficial or other interest in 
the mine. 


It is true that reliance was placed upon a document which 
was executed by Raja Prempuan in the year 1904, and it may 
be that the plaintiffs considered that the document sufficiently 
proved their case in these respects; but, as will hereafter appear, 
when the terms of the- -document are set out, it is quite 
insufficient for this purpose. 


The only witness called who could speak as to events in 
Tuan Kundor’s lifetime was an old man who had been in the 
service of the family. From his evidence it would appear that 
Tuan Kundor was in the habit of making payments out of the 
profits of the mine to his brothers and sisters and to his 
children; that on his death Tuan Timoon had possession of the 
mine and made similar distributions among relations; that on 
his death Tuan Jagong had posséssion of the mine and pursued 
the same practice; and that when Tuan Jagong died, his widow, 
Raja Prempuan, received the money from the mine. 


There is nothing in that evidence to assist the plaintiffs in 
establishing the title which they claim. Indeed, it would suggest, 
if anything, successive ownership af the mine in Tuan Kundor, 
Tuan Timoon and Tuan Jagong, coupled with some sort of 
benefits conferred by them upon their relatives. It would cer- 
tainly appear to be inconsistent with the view that the mine 
still forms part of the estate of Tuan Kundor. 


The matter, however, is carried a stage further by the 
evidence of Tuan Kalumpang (hereinafter referred to as 
Kalumpang), who was the only one of the plaintiffs to give 
evidence. He stated that, after the death of Tuan Jagong, 
Raja Prempuan “took charge of the property and, among 
the rest of the property, of the mine”; and he added, “I 
objected before the Kathi because Che Ning”—T[i. e., Raja 
Prempuan ]—“ did not give the shares to the warts. We wanted 
the Kathi to distribute the estate according to Mohammedan 
law.” 


This evidence refers to a law suit whith Kalumpang 
instituted in 1903 before the Katht, or Judge, but it leaves in 


=- 


LXII] THE MADRAS LAW JOURNAL REPORTS. 375 


puan had constituted herself a trustee for the plaintiffs, and it 
was pointed out by the Counsel for the defendants that such a 
suggestion was inconsistent with the pleadings. Thereupon 
Counsel for the plaintiffs in his reply said that the letter was 
not a declaration, but “ an admission that she was trustee for 


the specific purpose of distributing according to Mohammedan 
law.” 


From the trial judgment an appeal was made to the Court 
of Appeal and was heard by three Judges. Counsel for the 
appellants, in opening the appeal, asked for a declaration that 
the mine still {formed part of the estate of Tuan Kundor and 
ought to be distributed as such, and for an enquiry as to the 
persons then entitled and in what shares, presumably upon that 
footing. Thereupon the defendant’s Counsel pointed out that 
the plaintiffs had failed to prove that they had any interest in 
the mine, or that Tuan Kundor had died intestate, or how the 
mine had devolved. In reply, notwithstanding that no evidence 
as to any foreign law had been given, Counsel for the plaintiffs 
contended (1) that the letter was sufficient evidence that Tuan 
Kundor’s estate devolved by Mohammedan law, and (2) that 
Tuan Kundor’s representative was'not a necessary party to the 
action, because by Mohammedan law the property of an intestate 
vested at once in his heirs as tenants in common. He accord- 
ingly claimed the mine as specific property, and amended the 
claim for relief to the following form :— 

“1. Declaration that defendants as legal representatives of the Raja 


Prempuan hold the mine as trustees for the persons entitled by Mohamedan 
law to share in distribution of the estate of Tuan Kundor. 


“2, Enquiries as to who are such persons as aforesaid? 


“3. Transfer to such persons in undivided shares or alternatively sale 
of mine subject to incumbrances and payment into Court of proceeds of sale 
to credit of this suit. 


“4. Account of rents and profits from mine since death of Raja 
Prempuan. 


“5. Payment into Court of amount found due in pursuance of para- 
graph 4. zp 


“6. Liberty to apply.” a 

It was suggested in argument before the Board that this 
amendment showed that the letter was relied upon as a declara- 
tion of trust by: which Raja Prempuan constituted herself a 
trustee of the mine. Their Lordships cannot accept this view. 
It is, in their opinion, clear that the plaintiffs’ case throughout 
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‘has been based upon the contention that the mine at the date of 


the action formed part of the estate of Tuan Kundor. 


The Judges in the Appeal Court, although concurring in 
the order which was eventually made, do not appear to have 
been in agreement in their views of the case. The Chief Justice 
treated the letter as an admission that the mine formed part of 
Tuan Kundor’s estate and, in the absence of evidence in rebuttal, 
as sufficient to establish that fact. He also added, however, 
that the letter was a contract of compromise, a view which 
suggests that the letter created a title, and was not merely 
evidence of a pre-existing title. The learned Judge, however, 
pointed out that the pedigree of the plaintiffs and their heirship 
to Tuan Kundor had not been proved, and that, except for the 
letter, no evidence had been given as to the law applicable to 
the distribution of Tuan Kundor’s estate. As to this, their 
Lordships are content to observe that the letter of ‘Raja 
Prempuan can in no sense be described as evidence of any law. 


The learned Chief Justice, however, pointed out that it was 
necessary, since the plaintiffs claimed administration of the 
mine as part of Tuan Kundor’s estate, that the legal personal 
representative of Tuan Kundor should be a party to the action. 
He appears to have overlooked the amended relief, which in the 
course of the hearing of the appeal had been claimed by Counsel 
for the plaintiffs. 


Farrer-Manby, J., thought that the case of the plaintiffs 
was based on the letter, which he treated as an admission of a 
pre-existing trust. He agreed with the order proposed by the 
Chief Justice. 

Prichard, J., simply agreed with the judgment of the 
Chief Justice. 

Later, supplemental judgments were delivered, in the 
course of which the Chief Justice stated that no evidence had 
been tendered as to “any contractual or other effect” which 
the letter had on the rights of the parties under Siamese law, 
and that although in his view the plaintiffs’ claim could be 
supported without resort to the contractual effect of the letter, 
a higher tribunal might take a different view. He thought, 
therefore, that the plaintiffs should have liberty to lead further 
evidence as to the effect of the letter by Siamese law. The 
plaintiffs formally declined to avail themselves of this liberty. 
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The order made by the Court of Appeal must now be 
considered; it is, so far as material, in the following terms :— 


“It is ordered that the cross-appeals of the defendants-respondents be 
dismissed with costs to be taxed. And it is ordered that the judgment, 
dated the 26th day of October, 1928, of Burton, J., be reversed. And it is 
ordered that the suit do stand over for six months from the date of this 
order or for such extended time, if any, as may be allowed by theCourt of 
First Instance, to give time for the plaintiffs-appellants to remedy the defect 
caused by the legal personal representatives of Tuan Kundor not being a 
party to the suit in such manner as they may be advised. And it is ordered 
that if the plaintiffs-appellants do not remedy the said defect within the time 
aforesaid or within such extended time as aforesaid the defendants-respond- 
ents be at liberty to apply to the Court of First Instance foran order 
dismissing the suit with costs to be taxed, and if the suit be so dismissed with 
costs the plaintiffs-appellants do pay to the defendants-respondents their 
taxed costs of this appeal. And it is ordered that if such defect be remedied 
within the time aforesaid, or within such extended time as aforesaid the 
plaintiffs-appellants be at liberty to apply to the Court of First Instance for 
judgment in the following terms with such variations, if any, as altered 
circumstances may render necessary (and with the omission of Enquiries 
Nos. 2 and 3 hereinafte: directed if in the circumstances the Court of First 
Instance shall consider such enquiries to be unnecessary), that is to say :— 


“Declare that the lease of a mining land, District of Upper Perak 
(Kroh), No. 1 Kroh, dated the 8th day of November, 1904, issued to Che 
Ning binti Che Nek in lieu of the Siamese Mining Lease in the plaint 
mentioned, forms part of the estate of Phya Ratana Phakdi Tuan Kundor 
altas Phya Ratana Phakd, in the plaint referred to as Tuan Kundor deceased, 
and ought to be administered by the Court accordingly.” 


“And it is ordered that the following enquiries be made, that is to 
say :— 


(1) An enquiry whether there is any debt of the said Tuan Kundor 
remaining unpaid; 

(2) An enguiry whether the said Tuan Kundor disposed of the mine 
now held under the said lease by will or died intestate in respect thereof ; 


(3) If the said Tuan Kundor disposed of the said mine by will, an 
enquiry as to the terms and effect by Siamese law of the said will and who 
are now entitled thereunder to the said mine; 


(4) If the said Tuan Kundor died intestate as to the said mine, an 
enquiry as to who by Siamese law became entitled to the said mine on the 
death of the said Tuan Kundor, and 1f any of such persons have since died, 
who are their respective legal personal representatives or otherwise entitled 
to their respective shares, 


“ And it is ordered that an account be taken (making all just allowances) 
of the rents and profits of the said mine come to the hands of the defendants- 
respondents or any of them or to the hands of any other person or persons 
by the order or for the use of the said defendants-respondents or any of 
them as from the 21st day of September, 1921. 


“And it is ordered that the said enquiries and the said account be held 
and taken before the Registrar of the Court and that he do certify to the 
Court of First Instance the result of such enquiries and account 


“And it is ordered that the defendants-respondents do pay to the 
plaintiffs-appellants the taxed costs of the suit down to and including the 
hearing before Burton, J., and the taxed costs of this appeal including in 
such taxed costs the fees of two advocates both at the original hearing and 
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in the Court of Appeal. And it is ordered that the further consideration of 
the suit be adjourned. 


“ And all parties are to be at liberty to apply.” 


“ Liberty to apply to the Court of First Instance for the appointment of 
a receiver of the rents aud profits and generally as the parties may be advised. 


“And lastly that the plaintiffs-appellants be at liberty to lead further 
evidence under S. 27 of the Courts Enactment No. 14 of 1918 by calling the 
witness, Haji Che Soh bin Che Nik (Katht) or by calling other expert evi- 
dence, as to the effect of Exhibit ‘C’ by Siamese law. In the event of the 
plaintiffs-appellants availing themselves of this liberty they shall notify the 
Registrar and the defendants-respondents at least fourteen days before the 
opening of the sittings of the Court of Appeal at Ipoh on the 24th day 
of September, 1929, in which case this appeal shall be set down for further 
hearing at the sittings aforesaid, and the defendants-respondents shall be at 
liberty to lead evidence on the same issue, and shall be entitled to their costs 
of such further hearing in any event.” 


This appears to their Lordships to be an unusual order the 
terms of which need careful consideration. 


Certain cross-appeals by the defendants were dismissed. 
Upon the main appeal the judgment of the trial Judge is reversed, 
the result of which is that the action no longer stands dismissed. 
It is then ordered that the suit do stand over for a period to 
enable the plaintiffs to remedy the defect caused by the legal 
personal representative of Tuan Kundor not being a party to 
the suit. If the defect is not remedied within the period the 
defendants may apply to the trial Judge for an order dismiss- 
ing the suit. If the defect is remedied the plaintiffs may apply 
to the trial Judge for an order to be made by him in terms set 
forth by the Court of Appeal. It is hardly in accordance with 
precedent that a Court of Appeal should, after sending a case 
back to the trial Judge for the purpose of having a necessary 
party brought before the Court, proceed (before the new party 
has been joined or heard, and without considering what 
defences may be available against him) to indicate the order 
which the trial Judge should make when he tries the case in the 
presence of the proper parties. 


This order cannot, in their Lordships’ opinion, stand. Its 
only operative effect is to send the case back to the trial Judge 
for the purpose of dismissing the action if Tuan Kundor’s 
legal personal representative is not added as a party, or (if he 
is added) for the purpose of making a cut-and-dried order. 
But this addition of the legal personal representative as a party 
is not, in their Lordships’ view, the mere curing of some tech- 
nical defect not affecting the substance of the djspute between 
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the e original re to the action. In their opinion, the matter 
goes. to the substance of the plaintiffs’ action. 


Their Lordships, as before stated, are satisfied that the 
case of the plaintiffs is and has been throughout that the mine 
formed and still forms part of Tuan Kundor’s estate. They 
seek to recover possession of that asset from the defendants 
and to have that asset adininistered when recovered. The 
suggestion (faintly raised at one stage before the Board) that 
the letter is their root of title, cannot prevail in view of the 
fact that not only was no evidence given of the etfect of the 
letter according to Siamese law, but the opportunity ol giving 
such evidence was declined. 

.The twofold relief sought by the appellants finds no founda- 
tion for either branch. The only proper plaintiff to recover 
the asset is (in default of evidence to the contrary) the legal 
personal representative of Tuan Kundor, and even if a bene- 
ficiary could sue in his own right, making the legal personal 
representative a defendant, his only claim would be an order 
for transfer of the asset to the legal personal representative, to 
which claim all defences available against the legal personal 
representative would be open to the present defendants. The 
letter could not be used (as Kalumpang might perhaps personal- 
ly use it) to ground an estoppel in favour of the legal personal 
representative, even though Kalumpang himself became such 
legal personal representative. It might be used as an admis- 
sion, #.¢., aS a piece of evidence, and if no other evidence was 
given, it might be sufficient foundation for a judgment in 
favour of the legal personal representative for his recovery of 
the asset. There remains, however, for consideration the 
second branch of the relief claimed. No foundation has been 
laid for this at all. There is no shred of evidence in the case 
to show that any of the plaintiffs is, under Siamese law or any 
other law, beneficially intcrested in the estate of Tuan Kundor. 
The letter is no such evidence; at the most it is a statement by 
a third person of her opinion as to the law applicable, and that 
under that law Kalumpang was entitled to some share. 


As to the suggestion that the letter constitutes a root of 
litle as being itself a declaration of trust, such a contention, 


even if raised by the plaintiffs in the Courts below, is equally 


devoid of any foundation to support it. Whether the letter 
according to Siamese law creates what in this country would 
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be called a trust, and whether it creates enforceable rights, are 
questions of fact which should be proved, which were not 
proved, and which the plaintiffs have declined to prove. 


In the circumstances above indicated, their Lordships feel 
no doubt that the action of the plaintiffs failed, not from some 
technicul defect capable of being remedied without hardship or 
injustice to the parties, but from matters of real substance, 
which it was not open to the Judges in the Appeal Court to 
adjust as they have attempted to do. 

Whether a legal personal representative of Tuan Kundor 
if and when constituted can after all these years successfully 
assert in fresh proceedings a claim to the mine against the 
present defendants is a matter upon which their Lordships are 
not only unwilling, but unable to express any view; but, for the 
reasons given, they are of opinion that this appeal succeeds. 
The order of the Court of Appeal should be discharged and 
the order of the triai Judge restored. The respondents will pay 
the costs of the appellants both here and in the Court of Appeal. 
Their Lordships will humbly advise His Majesty accordingly. 

Solicitors for appellants: Mayo, Elder & Rutherfords. 

Solicitors for respondents: Peacock & Goddard. 


S. R. Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice WALLER AND MR. JUSTICE 
KRISHNAN PANDALAI. 
A. S. Radhakrishna Aiyar a Petitionerx (Accused). 
Penal Code (XLV of 1860), 5. 171-G—A pplicabihity—Statement of 
faci— General imputations of misconduct, insuficient. 


It is necessary for the applicability of S. 171-G of the Penal Code that 
the statement should be made as a statement of fact and not as a general 
imputation or as a matter of opinion. Even where one or two statements in 
a document can properly be described as statements of fact but the bulk of it 
is taken up with general imputations of misconduct unaccompanied by any 
charges of particular acts of misconduct, they cannot properly be described 
as statements of fact within the meaning of S. 171-G of the Code. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of Session of the Chingleput Division in 
Criminal Appeal No. 8 of 1931 preferred against the judgment 





"Cr R G No. 710 of 1931. 28th January, 1932. 
Cr. R. P. No. 643 of 1931. 
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of the Court of the Sub-Divisional Ist Class Magistrale of 
Saidapet in Calendar Case No. 126 of 1931. 


A. S. Stvakamsinathan for petitioner. 


N.S. Mant for The Public Prosecutor on behalf of the 
Crown. 


The Court made the following 


ORDER. Waller, J.—The petitioner in this case was con- 
victed of the offence of criminal defamation under S. 500, 
Indian Penal Code, and his conviction was confirmed on appeal. 
The defamation was embodied in a document which was pub- 
lished by him during an election to a Taluk Board, at which 
election one Ramanatha Aiyar (the respondent) was a candi- 
date In revision it is contended on his behalf that he should 
have been prosecuted for an offence under S. 171-G, Indian 
Penal Code, which could not be done without the sanction of 
the Local Government. Several decisions have been cited 
before us on this point but we propose to deal with the petition 
on another ground. S. 171-G, Indian Penal Code, has been 
framed on the lines of S. 1 of an analogous English Act, the 
Act to amend the Corrupt and Illegal Practices Prevention Act 
of 1883, which was passed in 1895. S.1of that Act defines 
as an illegal practice the making or publishing of any false 
statement of fact in relation to the personal character or con- 
duct of a candidate. S. 171-G, Indian Penal Code, runs as 
follows :— 


“Whoever with intent to affect the result of an election makes or pub- 
lishes any statement purporting to be a statement of fact which is false, and 
which he either knows or believes to be false or does not believe to be true 
in relation to the personal character or conduct of any candidate shall be 
punished with fine.” 

It is not apparent why the Indian Legislature should have 
thought fit to use the words “ any statement purporting to be a 
statement of fact,” but what was intended doubtless was “any 
statement which is made as a statement of fact” and that comes 
to much the same thing as is conveyed by the English Statute. 
One thing at any rate is clear, that something must be stated as 
a fact and not as a general imputation or as a matter of opinion. 
The document in question is in the following terms :— 

“This 18 to inform all that the Village Munsif, Krishnaswami Aiyar and 
his son Ramanatha Aiyar in Zamin Pallavaram have no properties. They 


will not shrink from committing even murder. Both are in enjoyment of 
some propcrties by virtue of an adoption which is false and opposed to law. 
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Those properties belong to Government. Krishnaswami Aiyar of them has 
been making many kinds of forgeries. They are doing many kinds of harm 
to the poor. Ramanatha Aiyar of them is an atheist. They are cating (mis- 
appropriating) Government money unjustly by committing forgeries, mus- 
representation and false personation. They are unjustly eating the common 
money and the temple money in Zamin Pallavaram. They are doing acts 
which even mean-minded men will not (stoop to) do. They are doing many 
other improper acts. It is understood that the said Ramanatha Atyar stands 
as a candidate for membership of the Taluk Board. I respectfully request 
that vote should not be given to him for the abovementioned reasons ” 


It begins by asserting that the candidate and his father 
have no properties. As that statement, which is a statement 
of fact, is followed by another statement that they are in enjoy- 
ment of some properties it requires no consideration. The next 
imputation is that they will not shrink trom committing even 
murder; that can hardly be described asa statement of fact. 
The next statement is that they are in enjoyment of some pro- 
perties by virtue of an adoption which is false and opposed to 
law; that might possibly be described as a mixed statement of 
fact and opinion. The next statement is that they are doing 
many kinds of harm to the poor; that again is not a statement 
of fact. The next statement is that the candidate is an atheist; 
that again may possibly be described as a statement of fact. 
The next four sentences embody general charges of forgery, 
misrepresentation, false personation, misappropriation. acts 
‘which even mean-minded men will-not stoop to do”; not 
a single specific act of forgery or misrepresentation or mis- 
appropriation is charged and the allegations can most cer- 
tainly not be described as statement of facts. The English 
Act provides that any person who shall make or publish 
any false statement of fact such as is contemplated by it 
may be restrained by injunction by the High Court of Justice 
from repeating the false statement and tor the purpose of 
granting an interim injunction prima facie proof of the falsity of 
the statement shall be sufficient. No similar provision has been 
made in India, but the section of the English Act makes it clear 
what statements of fact fall within its mischief. They are 
statements of fact of the falsity of which prima facte proof is 
possible. When the statement is that a man will not shrink 
from committing murder, how is that expression of opinion to 
be disproved? When it is alleged that a man does many kinds 
of harm to the poor, that he misappropriates Government 
money, that he commits forgery and so forth, how would it be 
possible, in the absence of particulars, to prove prima facie that 
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the allegations are false? Itis true that there are in the docu- 
. ment in question one or two statements which can properly be 
described as statements of fact, but the bulk of it is taken up 
with general imputations of misconduct unaccompanied by any 
charges of particular acts of misconduct and they cannot pro- 
perly be described as statements of fact within the meaning of 
S. 171-G, Indian Penal Code. That being so, we think that the 
petitioner was properly convicted and sentenced for an offence 
under S. 500 of the Indian Penal Code. The offending docu- 
ment, as a whole, was not one to which S. 171-G, Indian Penal 
Code, applied and he could not therefore be prosecuted under 
that section. The petition is dismissed. 

S. R. l Petition dismissed. 





and 


F JU 





DRAS. 
STICE 


spond- 


FD ae TEN 


Reilly, J. 


\ 


384 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


Appeal against the order of the Court of the Subordinate 
Judge of Chingleput, dated 13th November, 1928 and made in, 
E. P. No. 76 of 1928 in O. S. No. 5 of 1922. 


N. S. Srinivasa Atyar for appellants. 
Respondent not represented. 
The Court delivered the following 


Jupements. Reilly, J.—In O. S. No. 5 of 1922 on the 
file of the Subordinate Judge of Chingleput the appellants as 
trustees of a certain temple obtained a decree for money against 
Defendant 1 and others. Defendant 1 among others appealed 
to this Court against that decree in Appeal No. 218 of 1925. 
Pending that appeal, Defendant 1 applied for stay of execution 
of the Subordinate Judge’s decree, the amount of which w 
told by the eal with interest h 
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decree appealed from came on for hearing before a learned Shanmuga- 
Judge of this Court, and the learned Judge having regard to TAR 
the circumstances of the case directed that so far as a moiety v. 
of the amount of the decree was concerned the 1st defendant T 
should have stay of execution on his furnishing security for the l 
amount of that moiety, but as regards the other moiety the o 
learned Judge directed that the 1st defendant should pay that Ayar]. 
portion of the decree amount into Court, the decree-holders 
being allowed to draw the same out of Court on their furnishing 
security to the satisfaction of the Lower Court. These facts 
are clear from the affidavits and the order passed in connection 
with the application for stay of execution pending the appeal. 
Now what happened subsequently was this. The decree-holders 
‘did not trouble themselves about the execution of the decree any 
fu th unt of Rs. 3,500 deposited by the 1st defend- 
ant into the er Court remained in the Lower Court without 
being drawn out by the decree-holders on furnishing security. 
The appeal was eventually successful so far as the Ist defend- 
ant was concerned. The present appeal arises out of a petition, 
E. P. No. 76 of 1928, filed by the 1st defendant in the Lower 
Court under S. 144 of the Code of Civil Procedure praying that 
the decree-holders may be directed to pay interest in respect of 
the amount of the moiety of the decree which the Ist defendant 
had deposited in the Lower Court, from the date of his deposit 
to the date of the judgment of the High Court on appeal in 
his favour. The decree-holders objected to the Court decreeing 
any interest in the circumstances, their argument being that 
- they had in fact derived no bencfit out of the decree amount 
deposited in the Lower Court, and that: consequently they should 
not be directed to pay any interest in respect of that amount. 
The learned Subordinate Judge overruled that contention and 
directed that the decree-holders should pay interest on the 
amount deposited in Court for the period mentioned by him. 
The plaint1fis—decree-holders—are the appellants before us. 








Before us it was contended by the learned advocate for 
the appellants that on a proper construction of S. 144, Civil 
Procedure Code, all that the Court could direct the unsuccessful] 
decree-holders to do was to restore the benefit that they might 
have derived by virtue of the decree that was subsequently 
reversed by the appellate Court. In support of that argument 
the learned advocate drew our attention to some reported deci- 
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Shanmuga- sions. In my view, that is not the proper standpoint from 
sundara which this case is to be looked at in order to arrive at a correct 
Mudaliar es : ey ee ee 
ü. decision on the point before us. The principle of restitution is 
Ratnavelu based upon the legal maxim that the act of the Court should 


Mudaliar. et : ; i es 
"injure none. Actus curiae neminem gravabit. That this is the 
peace ha ` principle is made clear by the judginent of Lord Cairns in 
rene Rodger v. The Comptoir d'Escompte de Parts} where the 
principles that ought to govern Courts in directing restitution 
in such cases are discussed. I do not propose to read all the 
passages, though very many of them would be relevant to the 
point before me. The following are among the relevant 
passages occurring in that judgment :— | 
“Tt is contended on the part of the respondents here, that the principal 
sum being restored to the present petitioners, they have no nght to recover _ 
from them any interest. It is obvious that, if that is so, injury, and very“ 
grave injury, will be done to the petitioners. They wi fin act 
of the Court have paid a sum which it is now ascertain s ordeied to be 
paid by mistake and wrongfully. They will recover that s after the lapse 
of a considerable time, but they will recover it without the ordinary fruits 
which are derived from the enjoyment of money. On the other hand, those , 
fruits will have been enjoyed, or may have been enjoyed, by the person who 
by mistake and by wrong obtained possession of the money under a judgment 
which has been reversed. So far, therefore, as principle i$ concerned, their 
Lordships have no doubt or hesitation in saying that injustice will be dege 
to the petitioners, and that the perfect judicial determination which ith pa 
be the object of all Courts to arrive at will not have been arrived at - ary N 
the persons who have had their money improperly taken from them hag | > 
money restored to them, with interest, during the time that the mondy? Əə 





been withheld.” Wy Lag D Yon 
s 


See pp. 475 and 476. Now as I read those passages, it ~ 
seems to me that it is the injury which has been caused to a 
party who has been ultimately successful as a final result of the 
litigation that the Courts seek to remedy by virtue of proceedings 
taken in restitution. Such a party is to be placed—so far as it * 
may be done—in the same position which he would have 
occupied had not the injury been done to him. If that is the 
principle, then, I think, the answer to the question before me is 
quite clear. The 1st defendant was, as a result of the proceedings, 
taken by the appellants in pursuance of a decree, which was 
ultimately reversed, directed to put into Court a certain sum of 
money. If that decision had not been passed, the 1st defendant 
would not have been deprived of the use of the money, and the 
injury done to him therefore could be remedied only by paying 
him back not only the principal amount of that money but also 
some compensation [for the deprivation of the use of the money 





1. (1871) L. R 3 P. C. 465. 
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from date ‘of deposit to date of judgment of the High Court 
reversing the Lower Courts decree. The wordings ol S. 144 
also make this point clear. The section is not drafted merely 
with a view of depriving the decree-holder in the prior litiga- 
tion of any benefit which he has actually in fact derived from 
the decree, but the section is drafted with a view to benefit, by 
way of restitution or otherwise, the party who had been injured 
by an act of Court, found to be ultimately erroneous. The 
section says: 


“In so far as a decree is varied or reversed, the Court of first instance 
shall, on the application of any party cntitled to any benefit by way of resti- 
tion or otherwise, cause such restitution to be made as will, so far as may 
arties in the position which they would have occupied but for 
such part thereof as has been varied or reversed.” 

e decline to accept the contention raised before 
us by ed alvocate for the appellants, that we should 
view the case from the standpoint of the benefit that 
the appellants actually derived from the decree they 
obtained in the first Court. The learned advocate emphasised 
on the words “so far as may be” occurring in the section. As 
I understand the section, those words have no relevancy so far 
as the point now before us is concerned. It may happen that 
in very many cases restitution, as ordinarily understood, is 
impossible. Property may have been sold and purchased by 
bona fide strangers, and in some cases it might be impossible 
to restore in specie the property of which the defendant might 
have been deprived. In such and similar cases, justice requires 
that the injured party should be restored, if not to the very 
thing of which he was deprived, at least to as much of its equi- 
valent as can be given to him in the place of the thing the res- 
toration of which has become impossible. The subsequent 
wordings of the section, namely, ‘the Court may ae any order 

. for payment of interest, damages, etc.,” make it 
es that it isthe injury that the lst defendant suffered that 
has to be compensated for in a case like the present. The 
learned advocate for the appellants referred us to some cases 
which he stated were inconsistent with the view that I am 
inclined to adopt in this case. On a careful perusal of the 
cases to which our attention was drawn, it is clear that those 
cases do not establish the proposition he contends for. I must 
remark that in properly understanding the expressions used by 
learned Judges in particular:cases we must not forget to inquire 
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what exactly was the relief that a party was actually claiming 
before the Court in such proceedings. If, asa matter of fact, a 
person in the position of the 1st defendant claimed only inter- 
est from the time when the decree-holder actually drew the 
money out of Court, and was content with claiming the same 
only, and did not claim compensation from the time when he 
parted with the money, then the remarks occurring in judg- 
ments dealing with such contentions should be understood only 
with reference to the prayer actually contained in the petition 
before the Court. As faras I am able to see, the passages in the 
judgments referred to us do not lay down that a person in the 
position of the 1st defendant would not be entitled to anythi 
more than the benefit which the decree-holder act 
virtue of the prior decree. On the other han 
was drawn to two cases Dalu Ram v. Rama 
bhai v. Maneklal3 both of which support the n contend- 
ed for by the Ist defendant. In Hirabhat v. Maneklals the 
money was in Court for some time. The decree-holder had no 
benefit in the sense that he was able to make interest out of that 
money, as during the period in question the money was lying 
idle in Court; yet the learned Judges decided that the decree- 
holder was bound to pay interest for the period during which 
the money was lying in Court. To use the words of the judg- 
ment, “ The decree-holder has had the advantage of the money 
lying in Court until the appeal was heard and that would be a 
sufficient advantage to enable 1st defendant to succeed.” In the 
other case Dalu Ram v. Ramananda the decree-holder was 
directed to withdraw the money from Court after furnishing | 
security, and, in that respect, that case is very similar to the one 
before us. The learned Judges decided that even in sucha 
case the decree-holder was bound to pay interest to the defend- 
ant on the amount for the period during which the money was 
lying idle without the decree-holder having furnished security. 
If the test is the injury done to the defendant, then the circum- 
stance that the decree-holder considered it to his bene- 
fit in any particular case not to actually draw the moncy out of 
Court but to have it ready in Court, would not make any differ- 
ence, and I am not at all satisfied that it will not be to the 
benefit of the decree-holder to have an order in his favour that 
the money is to lie in Court and that he can draw it at any time 


—— 











2. A. I. R 1929 Pat. 593. 3. (1925) 87 I. C. 713. 
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on furnishing security. In this particular case that it was a 
benefit to the decree-holders to have money ready in Court is 
clear to me from another circumstance. Evidently the Ist de- 
fendant wanted to have stay of execution in respect of the 
whole decree. The learned Judge was inclined to grant stay on 
the Ist defendant furnishing security in respect of a moiety of 
the decree amount. The order passed by the learned Judge 
with reference to the other moiety is, in my view, entirely due 
to the request made by the decree-holders that money may be 
directed to be paid into Court and that they should be allowed 
to draw the same on furnishing security. If such a thing was 
not to their benefit, lam unable to understand why they wanted 
such orders to be made with reference to that moiety of that 
oo Therefore the question of benefit to the decree- 

holdersis, in view, entirely immaterial and irrelevant for the 
purposes of the present case; and even otherwise, in the pre- 
sent case I am clear that there was an order which was (as 
already stated) to the benefit of the decree-holders; and conse- 
quently, having got a benefit, it does not lie in their mouths to 
say that they are not liable or responsible for having deprived 
the Ist defendant of the use of the money during the period. 
In addition to the case in Rodger v. The Comptoir d’Escompte 
de Paris! I wish to refer to the observations of Sir Barnes 
Peacock in Hurro Chunder Roy Chowdhry v. Sooradhonee 


Debraa: 


“Tt is the legal effect of a decree of reversal that the party against whom 
the decree was given is to have restitution of all that he has been deprived of 
~ under it. A Court of Appeal does not necessarily enter into the question, 
whether a decree, which it ıs about to reverse, has been executed or not. 
The decree of reversal necessarily carries with it the right to restitution of 
all that has been taken under the crroneous decree, in the same manner as an 
ordinary decree carnes with it a right to have it executed; and I should have 
considered that a decree of reversal necessarily authorised the Lower Court 
to cause restitution to be made of all that the party, against whom the erro- 
neous decree had been enforced, had been deprived by reason of its having 
been cnforced.” 


See also the further observations at p. 993. I wish also 
to refer to the observations of Sir Asutosh Mookerjee, J., in 
Ashutosh v. Upendra’ where the learned Judge after referring 
to the decision in Rodger v. The Comptoir d'Escompte de 
Parisi, emphasises on the correct principle underlying the whole 





1. (1871) L. R. 3 P. G 465. 
4, (1868) Beng. L. R. Sup. Vol. 985 at 992 (F.B.). 
5, (1916) 24 C. L. J. 467 at 474, 
R—50 
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discussion, namely, that it is the legal injury that is done to the 
person in the position of the defendant that is sought to be 
remedied in such cases. See also a later Privy Council decision 
in Jas Berham v. Kedar Nath Marwart.e 


I think it is enough for our purpose to be guided strictly 
by the provisions of S. 144 of the Code of Civil Procedure ; and 
having regard to its wordings, I think that the Ist defendant is 
entitled to the benefit he claims in the present case, namely, 
interest—as for the use of the money—of which he has been 
deprived, for the period during which that money was not avail- 
able to him, he having been directed to part with that money 
by a decree that has been ultimately reversed as erroneous. 


I agree that the appeal must be dismissed but without costs _- 


as nobody appears for the respondent. In order to-make 
matters clear, I should add that the Ist defeMdant claimed 
restitution with interest at 12 per cerit. and the learned Sub- 
ordinate Judge was in my opinion right in having allowed him 
only interest at 6 per cent. 

B. V. V. Appeal dismissed. 


f 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICE WALLER AND MR. JUSTICE 

KRISHNAN PANDALAI. , 

Chinnaswami Padayachi .. Appellani* (Defendant) 





v. 
Darmalinga Padayachi .. Respondent (Plaintif). ~ 


Moriyage—Successive niortgagees filing suits—Separate suits filed not 
impleading each other— Rival purchasers—First purchaser entiiled to 
possession—Lis pendens— Application to morigage swis. 


The plaintiff and defendant were rival purchasers of the same property 
in mortgage suits brought by the first and second mortgagees on simple 
mortgages, without impleading cach other in their respective suits. The 
plaintift was a second mortgagee-purchaser, who purchased in a suit first in- 
stituted, the purchase being later than that of defendant. The defendant 
was a first mortgagee-purchaser, who purchased in a later instituted suit, 
the purchase being earlier than that of plaintiff. The plaintiff sued to 
establish his right to unconditional possession of the suit property. 

Held, that the defendant being the earlier purchaser was entitled to 
possession of the property. 





— 


* S, A. No. 452 of 1928. 21st March, 1932. 
6, (1922) L. R. 49 I. A. 351: I. L. R. 2 Pat. 10: 44 M. L. J. 735 (P. C). 


Yai 
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Chinny Pillai v. Venkatasamy Chettiar, (1915) I. L. R. 40 AL 77: Chinna- 
30 M. L. J. 347, criticised and not followed. 


Venkatanarasammah v. Raniah, (1879) I. L. R. 2 M. 108, Muhammad 
Usan Rowthan v. Abdulla, (1900) I. L. R 24 M. 171: 10 M. L. J. 347, Ta 
Akatti Moidin Kutty v. Chirayil Ambu, (1902) I. L. R. 26 M. 486, Kutii Dermalinga 
Chettiar v. Subramania Chettiar, (1909) LLR. 32 M. 485: 19 M. L. J. 728, Padayachi. 
Mulla Vitti Seethi v. Achuthan Nair, (1911) 21 M. L. J. 213 (F. B.), - 
Venkatagiri v. Sadagopachariar, (1911) 22 M. L. J. 129 and Ram Sanehi 
Lal v. Janki Prasad, A. I. R. 1931 All. 466 (F. B.), referred to. 


The rule of lis pendens in mortgage suits only applies to tiansfers by 
the plaintift or defendant of their respective interests after the suit including 
transfers by Court sale in money decrees against either party. But it does 
not apply to previously existing transfers (including mortgages) or legal pro- 
ceedings to enforce such transfers by those entitled. On principle the sale in 
pursuance of a mortgage decree, the mortgage having been executed before 
the institution of the suit, is not affected by the doctrine of lis pendens. 


~ Har Pershad Lal v. Dalmardan Singh, (1905) I L. R. 32 Cal. 891, 
See Aiyar v. Rangtyan Chetty, (1923) 46 M. L. J. 258, Abdul 
kammad Rowther v. Seethalakshmi Ammal, (1930) 33 L. W. 109 and 

Ram Sanéhi-leal v. Jankı Prasad, A.I.R. 1931 All. 466 (F. B.), referred to. 


Appeal against the decree of the Court of the Subordinate 
Judge of Cuddalore in A. S. No. 195 of 1926 (A. S. No. 307 
of 1925, District Court of South Arcot), preferred against the 
decree of the Court of the District Munsif of Cuddalore in 
O. S. No. 527 of 1924. 


N. S. Srinivasa Atyar for appellant. 
M. S. Vatdyanatha Aiyar for respondent. 


The Court delivered the following 


JupcMents. Krishnan Pandalat, J.—The defendant Krishnan 
appeals from a decree awarding the plaintiff possession of Pedala, J. 
I acre and 32 cents of land comprised in A schedule with mesne 

~ profits. The dispute is between rival purchasers of the same 
property in mortgage suits brought by the first and second 
(simple) mortgagees, without impleading each other. The 
following are the material facts. Chakrapani, the owner of 
properties in A and B schedules, mortgaged them to the defend- 
ant on 21st July, 1905. On 4th November, 1905, he mortgaged 
A schedule properties together with 19 cents of other land to one 
Ponnuswami. Ponnuswami’s(the second mortgagee’s) heirs sued 
the mortgagor in O. S. No. 601 of 1914. By O. 34, R. 1 they were 
not required to join the first mortgagee in his suit and he was not 
joined accordingly, though they must have known that there 
was a first mortgage on the A schedule property, as it was re- 
gistered. The 19 cents of land which was not included in the 
first mortgage was sold first and a part of the debt was realised. 
The decree-holders seem not to have taken any further steps to 
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execute the decree for a considerable time against A schedule 
property owing probably to the fact it was subject to a prior 
mortgage. In this state of affairs the defendant brought his 
suit on the first mortgage in O. S. No. 274 of 1917 without im- 
pleading the second mortgagee and obtained a decree and in 
execution bought the properties in A and B schedules himself on 
Zlst October, 1918 and obtained possession in January, 1919. 
The plaintiff obtained a transfer of the decree in O. S. No. 601 
of 1914 from Ponnuswami’s heirs and brought the A schedule 


property again to sale and purchased it himself in January, . 


1924. As he could not get possession he brought this suit in 
1924. Thus A schedule property is the only property common 
to both mortgages. and in respect of it the plaintiff is a 


stituted, the purchase being later than that of the defendant; and 
the defendant is a first mortgagee-purchaser who purchased in 
a later instituted suit, the purchase being earlfer than that of 
the plaintiff. 

The plaintiff prayed for unconditional possession of A 
schedule property or in the alternative for permission to redeem 
A and B schedule properties on payment of the first mortgage 
debt. The defendant offered to redeem the plaintiff’s second 
mortgage and if the Court should hold that the plaintiff is 
entitled to retain the property on redeeming the first mortgage 
he claimed the value of improvements effected on A schedule 
property. As both parties wanted to keep their purchase and 
for that purpose were willing to redeem each other, the real 
question was which of them had the better title to the land and 
on what terms, if any, he should redeem the other. The second 
issuc sufficiently covered this point and the third issue raised 
the question of defendant’s improvements. 


At the trial the plaintiff, no doubt on advice, gave up the 
prayer for alternative relief, t.e., possession on condition of re- 
deeming the defendant’s first mortgage debt and as the Munsif 
says elected to procced to trial on the footing that he is entitled 
to unconditional possession of the property. The second issue 
which raised the question whether the plaintiff or the defendant 
was entitled to redeem the other and keep the property was thus 
dropped and with it the third issue was also dropped. The only 
issue left was whether the plaintiff was entitled to unconditional 


~ 


> 


— 
second mortgagee-purchaser who purchased in a suit first in--~ 
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mortgage who had paid off a first simple mortgage, for sale. 
The actual decree of the Lower Courts which was confirmed by 
the High Court was for sale free of all encumbrances, unless 
the defendant (purchaser) redeemed the plaintiff (2nd mort- 
gagee). But the discussion and opinions were not limited to 
the facts and in fact the judgment of Srinivasa Aiyangar, J., 
is mostly devoted to a criticism of the observations in Venkata- 
giri v. Sadagopachartar? and the cases relied on init. That 
case Venkatagiri v. Sadagopachartar? however was not between 
morigagees or between a mortgagee and a purchaser but like 
the present case a claim for undisturbed possession by an earlier 
first mortgagee-purchaser who had got possession against a 


later second mortgagee-purchaser. It was held that the plaintiff ` 


earlier purchaser who had been put into possession could 
d by the later second mortgagee-purchaser whose 
eem the prior mortgage and then to sell 
amount of both first and second mortgages. 
age employed in these three decisions and 
rlier by the later was perhaps unavoidably 
facts of each case necessarily demanded, 
nly for what it actually decides. As 
in Venkataramana Reddi v. Rangiah 


















rally took full advantage of the general and broad 
eir respective contentions, found in the numerous 
legal questions involved. Even learned Judges 
ct) have been naturally unable to lay down the 
verning these questions in judgments pronounced by them in 
ar cases with all the necessary qualifications and limitations which 
would have to be applied to those rules if additional facts and circumstances 
of a special nature besides those appearing in the particular cases in which 
the decisions were given were involved the1ein,” 


The present case is exactly similar in principle to Venkata- 
narasammah v. Ramitiah a Muhaminad Usan Rowthan v. 
Abdulla, Akatti Motdin Kutty v. Chirayil Ambu,4 Kutti 
Chettiar v. Subramania Chettiar and Venkatagiri v. 
Sadagopachartar.? In all these cases the contest was for 
possession between rival purchasers of the mortgaged pro- 
perty in two successive mortgage suits from each of which 
the other mortgagee was excluded. Inall of them the earlier 
purchaser was held entitled to the property whether he pur- 





2, (1879) LL.R.2M.108 3. (1900) LL.R. 24 M. 171: 10 M.L.J. 347. 
4, (1902) LL.R. 26 M 486. 5. (1909) LL R. 32 M. 485: 19 M.L J. 728. 
7. (1911) 22 M. L. J. 129. 8. (1921) 41 M. L. J. 399 at 406, 
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chased in the prior morigagee’s or puisne mortgagee’s suit. In 
Venkatanarasammah v. Ramiah® and Muhammad Usan Row- 
than v. Abdulla,3 Kutii Chettiar v. Subramania Chettiar’ 
and Venkatagiri v. Sadagopachariar,? the purchase in the prior 
mortgagee’s suit was earlier. In Akatit Moidin Kutiy v. 
Chirayil Ambu4 the purchase in the puisne mortgagee’s suit was 
earlier. In Muhammad Usan Rowthan v. Abdulla’ and Ven- 
katagiri v. Sadagopachartar? though the earlier mortgagee- 
purchaser had been nominally impleaded in the suit in the later 
mortgage, the purchase in the latter suit was subject to the rights 
of the prior mortgages which were not determined in that suit 
and hence the contest between the purchasers in the third suit. 
In the majority of cases even in the third suit the rights after 
purchase on the footing of the rival mortgages were no 
determined but the question determined was conin 

had the better title by purchase. Only in 
Usan Rowthan v. Abdulla,s was it hel 
earlier purchaser had the better, title, he cou 
only on default of the later purchaser r 
mortgage. In the other cases it was í 
the suit which was in ejectment pieg 
between the parties being determined, 
mutual redemption of the mortgages 
default. The present is another instanc 
suit as originally framed might have b 
the rights of the parties on their severa 
has been deliberately so limited by the plaintiff a 
impossible to decide anything beyond the question whether the 
plaintiff is entitled to unconditional possession. 

Having regard to the question before the Full Bench and 
the language employed by the learned Judges with regard to 
the above decisions, I am unable to agree with the opinion 
expressed in Chinnu Pillai v. Venkatasamy Chetitarl that 
Venkatanarasammah v. Ramiah3 and Muhammad Usan 
Rowthan v. Abdulla’ and similar cases were disapproved 
by the Full Bench and ought not to be followed. In 
fact the Full Bench judgment at pages 230, 231 expressly 
refers to and approves of the principle of Venkatme, yo soni ~ 
— abd yya os Aes Lew y y) 
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v. Ramtah8 that the mortgagee who became first entitled 
to possession was awarded it against the other. Similarly 
at page 233 the judgment refers with approval to Muham- 
mad Usan Rowthan v. Abdullas pointing out that the first 
mortgagee being the first purchaser in possession could_ not 
be turned out in execution by the second mortgagee who 
had merely bought subject to the rights of the first pur- 
chaser. Referring to Shepherd, J.’s judgment in that case 
the Full Bench say that “the observation that the right of 
redemption and no other was all that remained to the second 
mortgagee in the circumstances of the case was perfectly right” 
and that no general proposition to that effect was laid down. 
The learned Judges of the Full Bench could not have forgotten 
that the question referred to them was not which of two rival 
pu ers under simple mortgage decrees was entitled to 
possession bit\whether a puisne mortgagee in possession under 
a usuiructuary mortgage could be turned out of possession or 
be compelled to redeem a purchaser in a simple first mort- 


gagee’s suit to which he was not a party. The principle that of- 


two purchasers in successive mortgage suits, both mortgages 
being simple, the earlier purchaser is the one entitled to posses- 
sion was therefore not only not disapproved but expressly 
approved by the Full Bench. 


In this view I am not called upon to enter into any lengthy 
discussion whether and in what circumstances a puisne mort- 
gagee who has not been impleaded in a prior mortgagee’s 
decree which has resulted in the sale of the property may 
maintain a suit for sale subject to the prior morigage as if it 
had not been sued upon. That is not the question in this case. 
But the discussion in Venkatagiri v. Sadagopachartar™? and 
Chinnu Pillai v. Venkatasamy Chettiar! reveals a difference of 
opinion on the effect of the Full Bench decision in this 
question. The former case favours the view that such a suit 
by the puisne mortgagee is possible only till the first mortgagee 
has obtained his own decree for sale. The only result of the 
puisne mortgagee not being impleaded in the prior mortgagee’s 
suit being to put him ‘in the same position as he. would have 
been if so impleaded, t.e., to give him an opportunity to redeem 
the prior mortgage. But the latter case would appear to take 





1. (1915) I L.R. 40 M. 77: 30 M.L.J. 347. 2 (1879) I.L.R. 2 M. 108, 
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the view that in such circumstances the puisne mortgagee has 
not merely the right to redeem but also the right to sell subject 
to the prior mortgage. This view is based on the principle 
that as against the puisne mortgagee the prior mortgagee’s suit 
being an improperly constituted suit has no legal effect what- 
ever and may be treated as non-existent. If so, the purchaser 
in the first mortgagee’s suit got no title whatever against the 
puisne mortgagee and the only course open to the first morit- 
gagee is to sue again. That this is not necessary, and that the 
purchase is good at least to the extent of enabling the purchaser 
to redeem the puisne mortgagee in the character of the ultimate 
owner of the equity of redemption is stated at page 86 where it 
is said that 


a 


“If he (2nd defendant in the case who was the purchaser in the prior _- p 


mortgagee’s suit) wants to keep the property as purchaser he can n only.do 8 80 
by redeeming the plaintiffs.” a ai 


The same result follows from the 7th proposition (page 
92) where the purchaser in the first mortgagee’s suit is describ- 
ed as the ultimate owner of the equity of redemption. The 
main thesis is however maintained at pages 86 and 87 that the 
later purchaser in the second mortgagee’s suit is entitled to 
possession of the property from the previous purchaser in the 
first mortgagee’s suit for the reason that the latter suit was not 
properly constituted whereas the former suit was. But what 
about the rights of the earlier purchaser as first mortgagee? 
The answer is that in the second mortgagee’s later suit for sale 
he may, if he is unwilling to redeem the second mortgage, get 
ihe balance of the sale proceeds atter satisfying the second 
mortgage. That is to say, he becomes postponed to the 
second mortgagee who thus gets the advantage of becoming 
first mortgagee as a result of the improperly constituted suit 
brought by the original first mortgagee. It is difficult to see 
why the first mortgagee’s suit which is not to affect the second 
mortgagee in any way should have the result of conferring a 
substantial advantage on him. And it is equally difficult to 
understand how if the sale in the first mortgagee’s suit can, not- 
withstanding its improper constitution, convey to the purchaser 
the equity of redemption subject to the second mortgage and if 
the purchaser at that sale may still as plaintiff bring a suit as 
first mortgagee, impleading of course the purchaser in the 
second mortgagee’s suit, he cannot successfully defend the pos- 
session already obtained in exercise of that mortgage right. 
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Starting from the principle that the first mortgagee’s suit being 
improperly constituted should have no legal effect whatever 
against the second mortgagee, the result is arrived at somewhat 
inconsistently that while on the one hand the purchaser becomes 
the ultimate owner of the equity of redemption who is as such 
entitled to redeem the second mortgage, on the other he retains 
the character of the first mortgagee sufficiently to enable him to 
sue again on that mortgage but not sufficiently to retain his 
priority inthe sale proceeds in case of a sale by the second 
mortgagee or to keep the possession which he has already got 
against the purchaser in that sale. 

I am not satisfied that this is the result of the Full Bench 
case, nor am I satisfied that the cases beginning with Venkata- 
narasanimah v. Ramtah® are overruled thereby. If they are to 
be followed the suit must be dismissed. 

The questions involved in contests between rival purchasers 
in successive mortgage suits in which the other mortgagees were 
excluded were again elaborately considered by the Full Bench 
of the Allahabad High Court in Rats Sanehi Lal v. Janki Pra- 
sad9. There were two simple mortgages of 1911 and 1912. 
The second mortgagee sued the mortgagor first in March, 1922, 
without joining the first mortgagee and then the first mortgagee 
sued the mortgagor in August 23 without joining the second. 
One J. P. purchased the property first in January, 1925, in the 
second morigagee’s suit but did not get actual possession. Then 
the first mortgagee purchased the property in his own suit in 
November, 1925 and got possession. J. P. sued the first mort- 
gagee-purchaser for possession. On a reference to a Full 
Bench four out of five Judges held: 

1. If the purchaser in the first mortgagee’s suit is suing 
as plaintiff— 

A. (a) he can sue again for money if his suit is not barred. 

(6) he cannot sue for money if it is barred. 

B. (a) If he was the earlier purchaser he can redeem the 
second mortgage and get possession even if a suit on the prior 
mortgage is barred. 

(b) If he was the later purchaser he cannot even redeem. 

2. If the purchaser in the second mortgagee’s suit is suing 
as plaintiff— 





2. (1879) I. L. R. 2 M. 108. 9 A. I. R 1931 AIL 466 (F.B.). ` 
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(a) if the plaintiff was the earlier purchaser he must 
redeem the prior mortgage and the defendant cannot compel 
the plaintiff to be redeemed. 


(b) if the plaintif was the later purchaser he must first 
redeem the prior mortgage but the defendant can then compel 
the plaintiff to be redeemed in respect of the second mortgage. 


It will be observed that according to this view the only 
case in which the first mortgagee-purchaser will be without 
remedy either to sue again for money or to compel the second 
mortgagee to redeem him is when a second suit for money has 
become barred and at the same time as purchaser he is later 
than the second mortgagee and not having possession is comm- 
pelled to sue for it. In all other cases, the first mortgagee may 


have one or other of three remedies: (1) either a second sujt—~ 


for money, or (2) recovery of possession from the later pur- 
chaser, or (3) retention of possession as against even an earlier 
purchaser till he is redeemed. The other learned Judge gave 
his opinion separately but except on two points, vis., as to ls 
pendens and as to the right of the second mortgagee to sue 
again for sale subject to the first mortgage, he concurred with 
his colleagues. He agreed that the auction purchaser in execu- 
tion of a prior mortgagee’s decree without impleading the 
subsequent mortgagee acquires the right of the mortgagor 
including the right of possession. He also agreed that it is the 
first purchaser who gets the property without regard to the 
priority of the mortgage in enforcement of which the property 
is sold. Thus all the five Judges concurred in the principle of 
the earlier Madras decisions that the title to the property 
belongs to the earlier purchaser though the suit in which that 
purchase took place was improperly constituted in the sense 
that the subsequent mortgagee was not therein impleaded.’ The 
difference of opinion was only on the question whether the 
excluded second mortgagee is affected by the earlier proceed- 


ings to the extent that he is thereafter bound to redeem the, 


earlier mortgage and can no longer sue for sale subject to the 
earlier mortgage. The majority in Allahabad approve the view 
taken in Venkatagiri v. Sadagopachartar’ and Venkataramana 
Iyer v. Gompertel0 on this matter while Mukerjee, J., took the 
view favoured in Chinnu Pillai v. Venkatasamy Chetitarl. 





1, (1915) I. L. R. 40 M. 77: 30 M. L. J. 347. 
7. (1911) 22 ML.J. 129. 10, (1908) LL.R. 31 M. 425: 18 M.L.J. 298. 
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Quite apart from the title derived from the sale the right 
of the first mortgagee-purchaser to use his morigage as a 
shield has recently been upheld by the Judicial Committee in 
Sukhi v. Ghulam Safdar Khan,11 and by this Court in Venkata- 
ramana Reddi v. Rangiah Chettyi3. In the former case there 
were iwo simple mortgages in 1874 and 1875 to K. R. and a 
third mortgage by conditional sale in 1883 to G. S. In 1886 
K. R. brought a suit on the first two mortgages without making 
G. S. a party and bought the property himself. After K. R.’s 
death Sukhi, his widow, gave the property to J. R. and N. R. 
who in 1902 executed a fourth mortgage to her for securing an 
annuity. In 1909 G. S. sued J. R. and N. R on his mortgage 
without joining Sukhi and got a decree for foreclosure on pay- 
~ meni to them of the mortgages of 1874 and 1875. In 1914 
Sukhi sued G. S., K. R. and N. R. on the mortgage of 1902. 
From the above dates and facts it is seen that Sukhi, the plain- 
tiff, occupied the position of fourth mortgagee. But her mortga- 
gors were representatives in interest of K. R. the lst and 2nd 
mortgagee-purchaser in the suit of 1886 in which the 3rd mort- 
gagee was not a party. Her security therefore included the right 
of K. R. by that purchase which included the right of the Ist and 
énd mortgagees. The defendant G.S. was the 3rd mortgagee who 
had foreclosed J.R. and N. R. as ultimate owner of the equity of 
redemption but without impleading the 4th mortgagee plaintiff. 


The plaintiff claimed as mortgagee from J. R. and N. R. 
the security of their rights to the first and second mortgages. 
Though G. S. had in his own suit paid this amount and it 
had been taken away by J. R. and N. R. the Privy Council held 
that that payment could not bind the plaintiff who was not im- 
pleaded. It was, therefore, ordered that G. S. should, in the first 
instance, pay the amount of the first and second mortgages to 
Sukhi, that in case he did so, the plaintiff should pay to G. S. 
the amount of his third mortgage of 1883 and if she did so 
she could have the usual mortgage decree for the entire sum of 
all the mortgages including her own. As to the principle on which 
the payment of the first and second mortgages which were 40 
years old at the time of the suit was ordered the Privy Council 
said that an owner of a property who is in the rights of a first 
mortgagee and of the original mortgagor as acquired at a sale 
es ee 
11. (1921) L. R 48I. A. 465:1.L. R. 43 All 469: 42 M. L. J. 15 (P:C:). 

12. (1921) 41 L L. J. 399. 
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under the first mortgage is entitled at the suit of a subsequent 
mortgagee who is not bound by the sale or the decree on which 
it proceeded to set up the first mortgage as a shield.. Applied 
to this case it shows that the defendant the first mortgagee- 
purchaser is entitled to retain his possession till he is paid off 
the amount of that mortgage and is not liable according to the 
observations in Chinnu Pillai v. Venkaiasamy Chettiar! to be 
turned out of possession on the ground that the suit on the first 
mortgage was improperly constituted and to be relegated to a 
fresh suit long ago barred by limitation. The same view as to 
using a mortgage as a shield was taken in Venkatramana Reddi 
v. Rangtah Chetity. 


The only difference between the Privy Council case and the 
present is that there the purchase on the first two mortgages ~ 
was before the suit on the third mortgage whereas-int the pre- 
sent case the defendant’s purchase was after execution had 
begun on the decree on the second mortgage. It was therefore 
argued on the strength of some remarks in Chinnu Pillai v. 
Venkatasamy Chettiar! that the Court-sale in the defendant’s 
suit was vitiated by lis pendens. At p. 87 it is stated that if a 
first mortgagee who has first obtained a decree without joining 
the second mortgagee purchases the property in execution after 
the second mortgagee has brought his suit on his own mortgage 
such purchase would be affected by lis pendens and that such a 
purchaser would have to give up possession to thie later 
purchaser in the second mortgagee’s suit. At p. 92 the same 
idea of the proceedings in an earlier mortgage suit becoming 
affected by lis pendens by reason of the institution of a subse- 
quent mortgage suit is repeated in the 5th and 7th propositions. 
The 7th proposition contains a repetition of the statement in 
p. 87 and the 5th proposition is the converse case of the pur- 
chaser in a second mortgagee’s suit being affected by lis pendens 
by reason of a subsequent suit by the first mortgagor making 
the second mortgagee and mortgagor parties. I confess to 
great difficulty in correctly describing the ground of these re- 
marks (whether they are right or not) to be lis pendens. With 
the greatest respect, I understand by lis pendens the rule by 
which by reason of a suit being pending about the riglits to 
some property, subsequent dealings by the parties with. that 





"1. (1915) I. L. R. 40 M. 77:30 ML L J. 347. 
12. (1921) 41 M. L. J. 399. 
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property so as to prejudicially affect the determination of those Chinna- 
rights in that suit are invalidated. The proceedings in earlier A a 
instituted suits cannot be affected by lis pendens by suits subse- u. 
quently instituted. If earlier proceedings are affected or Darmalinga 
rendered ineffective by subsequent proceedings the reason must gia isla 
be not lis pendens but something else. Not only so, but I find Krishnan 
difficulty in understanding how a mortgage suit brought by a Patai 
frst mortgagee can be affected by lis pendens because some one 
else who does not claim from him, i.e., another mortgagee, has 
already sued to enforce his own rights. Both have rights 
against the same property not derived from eachother but from 
the same owner. In my view the opinion expressed by 
Mukerjee, J. in Ram Sanehi Lal v. Janki Prasad® on the 
subject of lis pendens in mortgage suits is correct. It is that 
the rits.only applies to transfers by the plaintiff or defendant 
of their respective interests after the suit including transfers by 
Court-sale in money decrees against either party. But it does 
not apply to previously existing transfers (including mortgages) 
or legal proceedings to enforce such transfers by those entitled. 
On principle the sale in pursuance of a mortgage decree, the 
mortgage having been executed before the institution of the 
suit is not affected by the doctrine of lis pendens. (Cf. per 
Mitra, J. in Har Pershad Lal v. Dalmardan Singhs, Venkata- 
rania Atyar v. Rangiyan Chetiy14 and Abdul Muhammad Row- 
ther v. Seethalakshms: Ammalis.) No other authority has been 
adduced for invalidating the defendant’s purchase on the 
ground of Its pendens. 


For the above reasons the decrees of the Lower Courts are 
reversed and the suit dismissed with costs throughout. 


Waller, J—I agree and have nothing to add. We have Waler, J. 
been asked to reconsider the order as to costs on the ground 
that the plaintiff and the Courts below were right in relying on 
the decision in Chinnu Pillai v. Venkatasamy Chettiar.. We 
see no reason io do so. The trouble was started by the plain- 
tiff himself in the first Court. He has in this Court been given 
every opportunity of settling, but has not taken advantage of 
it. We are asked further to say that, in our view, a further 





1. (1915) I. L. R. 40 M. 77: 30 M.L.J. 347. 
9. A.LR. 1931 All. 466 at 485 to 487 (F.B.). 13. (1905) LL.R. 32 Cal. 891. 
14. (1923) 46 M.L.J. 258. 15. (1930) 33 L. W. 109. 


Lord 
Wright. 


408 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


suit will not be barred by O. 2, R. 2 of the Code of Civil Pro- 
cedure. On that point, we decline to express any opinion. 


K. C. Appeal allowed. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay. } 
PRESENT :—Lorp WRIGHT, SiR Joun WALLIS AND SIR 
LANCELOT SANDERSON. 


Jehangir Shapoorji Taraporevala .. Appellants 
v. 
Reverend Savarkar, Secretary of the Bombay 
Tract and Book Society .. Respondent. 


Privy Counctl—Practice—Concurrent findings. 
On an appeal to the Privy Council on an issue of fact, concurrent find- 


ings of two Courts in India are conclusive, unless where the enforcement of _— 


the rule would work obvious injustice, or the violation of some prpecipié ot 
law or procedure. = 


Appeal No. 114 of 1931 from a decree of the High Court, 
Bombay, in its appellate jurisdiction, dated the 29th November, 
1929, which affirmed a decree of the same Court in its original 
jurisdiction, dated the 2nd April, 1928, and dismissed the 
plaintiff-appellant’s suit. 

R. K. Chappell, K.C., W. Wallach and S. P. Khambath for 
appellant. 

Dunne, K. C. and Jinnah for respondent. 

27th June, 1932. Their Lordships’ judgment was deliver- 
ed by 

Loro WricHT.—The appellant in the case is a photo- 
grapher who in 1913 took a lease for ten years of certain 
premises owned by the Bombay Tract and Book Society, herein- 
after called the Society, and later, in 1925, took a renewal of 
that lease for a further ten years from 1923. In 1927 the 
Society sold the property, subject to the appellant’s leasehold 
interest, to one Kavarana. The appellant claims that this sale 
was in breach of an obligation undertaken to him by the 
Society in 1913 in consideration of his entering then into the 
lease, and he claims specific performance as under that obliga- 
tion. The respondent is sued as secretary of the Society which 
is a charitable society in Bombay, formed according to its 
memorandum of association to circulate religious tracts, and 
managed by a committec, and with three trustees in whom its 
property was vested with powers of disposal. The secretary 
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was named in the regulations as the proper person by whom 
the Society was to sue or be sued. The Society, who owned 
the house in question, retained certain portions for its own use, 
and leased to the appellant under the lease of the [Ith 
February, 1913, certain portions of the ground and first floor 
and the whole of the second and third floors: by the lease the 
lessors covenanted (titer alta) to do all heavy repairs. The 
appellant’s claim, as set out in paragraph 3 of the plaint, is as 
follows :— 


“The said Society thereupon promised to the plaintiff that before selling 
the said building to a third party it would offer to sell the said buding to 
the plaintiff at the net price free from brokerage obtainable from such intend- 
ing purchaser, thus giving to the plaintiff the nght of first refusal and the 
plaintiff in return promised to take the major part of the said building on a 
long lease upon terms and conditions orally agreed upon between the parties.” 

‘Inthe proceedings a further or alternative claim was set 
up, expressed as follows in Issue No. 7:— 

“ Whether the assurance mentioned in the letter of 9th May, 1927, from 
Athavle to the plaintiff amounted to an agreement on the part of the Society 
to give the plaintiff a right of first refusal in regard to the purchase of the 
property.” 

There is an obvious difference on the face of it between 
these two allegations. A right of first refusal, which is a 
vague expression, imports prima facte no more than an obliga- 
tion to give a reasonable opportunity of buying to the appellant 
if or when the Society should desire to sell, whereas the alleged 
oral agreement involves the Society informing the appellant of 
any concrete offer from any intending purchaser before the 
Sociely could close with that offer, and giving the appellant a 
chance of then purchasing on preferential terms free from 
brokerage. The peculiarity of this case is that there is nowhere 
to be found in the various documents passing between the two 
parties, or in the leases or in the Society’s minutes, any record 
or indication of any such bargain as the appellant alleges to 
have been orally made until the appellant wrote on the 10th 
September, 1927, after he had been informed of the completion 
of the sale to Kavarana; nor is there any written reference 
even to “a right of first refusal’ until 1926. The appellant 
sought to prove his case by the oral evidence of himself, 
supported by that of Mr. Smith, who was the Society’s secre- 
tary from 1912 until 1923, and also from inferences which he 
sought to draw from happenings between the parties between 
1913 and 1927. The appellant deposed that he had spent 
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Rs. 30,000 on taking possession under the lease and had only 
done so on the faith that he should have this additional right, 
so that the premises could not be sold away from him against 
his will. His evidence was that he had said to Mr. Smith 
that he would only take a lease and sink capital if he had the 
first refusal, and that Mr. Smith came back and assured him 
that the Society agreed that if and when they sold the premises 


- they would give him the right of first refusal. Mr. Smith 


corroborated, and said he told him “the committee had agreed 
to give him the first refusal if they wanted to sell”. Mr. Smith 
further said in cross-examination, ‘The first agreement [sc. in 
1913] was simply that he [sc. the appellant] should have the 
first refusal. In 1918 or 1919 we discussed the matter, 


and it was agreed that as we were dealing direct with one 


another the price should be less brokerage. ... I canno 
say if I put this before the committee.” The- appellant, 
however, said, “There was no new agreement in 1919 to 
give me the first refusal.” The minutes of the Society for 
1912 and 1913 had been’ destroyed by white ants, but Mr- 
Smith cannot swear that any such agreement as is alleged 
was embodied in the minutes; there is nowhere any written 
note of it. As against the evidence of the appellant and 
Mr. Smith, Mr. Athavle, anadvocate—now Coroner of Bombay 
—a member of committee of the Society in 1912 and 1920 and 
subsequently at all material times president, and Mr. Aston, 
now Judicial Commissioner in Sind and in 1912 a magistrate 
in Bombay, and a member of the committee at all material 
times till 1921, both deposed that they had never heard of any 
such condition being agreed, though if it had been they must 
have heard of it. Mr. Aston adds: “TI think the secretary 
brought to the attention of the committee that appellant was a 
photographer and it would be hard if he had to turn out and 
lose his fittings. I think the committee agreed to give him 
notice of any sale to an intending purchaser that he might be 
able to bid. I do not recollect his being given any right to buy 
in preference to any other person.” The Trial Judge was 
favourably impressed by this witness. What he states may well 
explain the genesis of the idea that the appellant was given any 
contractual right. This would well explain why there was no 
written record in the lease of any such right, because no right 
was understood. It is true that under S. 92 of the Indian Evi- 
dence Act evidence of such a collateral contract, if there were 
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such, would not be excluded, though it would be strange to 
omit such a condition if it had been agreed. The Trial Judge 
acquits all the witnesses of any intention to give other than 
truthful evidence. But, taking all the evidence in the sense most 
beneficial to the appellant, thcir Lordships are of opinion that 
no such contract as the appellant alleges in paragraph 3 of his 
plaint is established. The obvious inference from the evidence 
appears to be that a friendly assurance was given to the appel- 
lant that in the event of the Society contemplating a sale of the 
property every consideration would be given to him as sitting 
tenant, so that he would have a fair opportunity of purchasing 
if so minded. Nor is the appellant’s case strengthened by the 
subsequent happenings. In 1918 the Society had some idea of 
selling the property, and the appellant was informed of an offer 
icity had received. The idea fell through: the appellant 
iot then prepared to buy, the price being too high 
t lease was prepared to meet the case, in the 
f the property being then sold, but was 
- 919 the Society again considered the question 
of selling the property, and the appellant was informed of an 
offer which the Society had received from a third party to pur- 
chase at Rs. 210,000, and he offered to buy at Rs. 206,000. In 
his letter he stated that the difference was “the usual 2 per cent. 
to be paid to my friends who have brought about the sale. I 
mention this just in order to satisfy you that I am willing to 
pay you just the same amount of money as any outside purchas- 
er would pay you to whom you would be selling the property.” 
This last observation appears to be inconsistent with the appel- 
lant’s present claim. The Society abandoned the project of 
selling because of the difficulty of obtaining for themselves 
other accommodation. The lease expired in 1923, and a new 
lease at an increased rent for ten years from 1923 was executed 
after considerable discussion on the 21st August, 1925; this 
lease is completely silent as to any such right as is alleged. The 
appellant states that no reference was made during these discus- 
sions to any right of first refusal, and Mr. Athavle says the 
same. The next material date is August, 1926, when, owing to 
the ravages of white ants, a joist fell, and it was obvious that 
the whole building needed very serious repairs. By that time 
the Society was in financial difficulties, and as they could not 
find money for the repairs it became urgent to sell, though the 
market had fallen very seriously since 1919. Mr. Athavle 
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wrote to the then secretary on the 4th October, 1926, that he had 
told the appellant about the position and assured him that if he 
wished to buy the building they would give him preference over 
other would-be purchasers if his offer was reasonable. The 
appellant said in evidence that about this time Mr. Athavle 
referred to the appellant’s right of first refusal, but this 
Mr. Athavle denied. A little later the sale was put into the - 
hands of Gilbert Lodge and Company, house agents. In March, 
1927, a certain amount of shoring up had been done, and the 
appellant was informed by letter that the Society hoped to be 
able to sell the building at once. On the 6th May, 1927, by 
letter, the appellant was informed of an offer of 1} lakhs, 
which appeared to have become abortive, and was invited to 
make a definite offer; he made no offer, but pressed for repairs. 
On the 9th May, 1927, Mr. Athavle used, ina letter of th 
to the appellant, the words relied on as a separ 
Issue No. 7 :—“In intimating to you the state 
in 1926] I told you that our only alternatj 
building, and we asked Mr. Gilbert Lodge [the 
find a purchaser. I also assured you that we would give you the 
first refusal, and I adhere to that assurance even now.” On the 
20th May, 1927, Mr. Athavle wrote again to the appellant 
making a definite offer to sell at 1 lakh, adding, “It is now for 
you tocome to a decision.” The appellant did nothing, but 
continued to press for urgent repairs, which the Society con- 
tinued to execute to the extent of about Rs. 4,000 until the 
17th August, 1927. The appellant has remained in possession 
under the lease. 








Their Lordships have carefully considered the whole of the 
correspondence of which these letters form a part and cannot 
find any such agreement as the appellant alleges. They canuot 
agree with the conclusion of the Acting Chief Justice, who 
holds not only that there was an agreement in the letter of the 
9th May, 1927, but that there was consideration in that the 
appellant forebore in consideration of the Society’s’ promise 
to insist on his right under the lease to have repairs executed. 
In fact, he insisted on repairs, and repairs were done, and there 
is no evidence that the assurance given by Mr. Athavle was 
given in return for any reciprocal promise , from the appellant. 
It may be that the Society would have been bound by any pro- 
missory acts of Mr. Athavle, at least on the ground of his 
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The Court delivered the folowing Bhadramma 


JupcMENt.—These appeals are against the dismissal by  Parvateesam 


the Lower Court of three petitions by a petitioning creditor Ayyavaru 
under S. 53 of the Provincial Insolvency Act seeking to avoid 
certain alleged fraudulent alienations The alienations attacked 
date from June and July, 1921. The insolvency petition was 
filed on 12th October, 1921. The three petitions, which were 
by the appellant, were put in in 1925. The District Judge's 
-Order was passed on 29th April, 1927. The District Judge did 
not finally decide the petitions on the merits, because he dis- 
—~covered during the hearing of the petitions that the insolvent 
HONDUSHO Juanpmoss apr his discharge within the time granted, 
Peo wee vary OEP ‘tanted had expired on 31st August, 1926. 
“(stuapuodsay) S14P1 for extension of time but the District 
went on to hold that by force of S. 43 of 
solvency Act the adjudication is automatically 
t therefore the three petitions will fail. Under 
d the property of the insolvent to vest in thie 
eceiver; but he evidently regarded the dismissal of 
the petitions as an automatic consequence of the annulment; 
and it is that legal position that has been attacked here. 


The respondents contended tnter alia that the District 
Judge had definitely decided that he would not exercise his 
power, if he had the power under S. 37, to allow the enquiry 
into the petitions to be continued. But I am quite clear that 
that isnot so. The learned Judge says, regarding one petition, 
that he would have set it aside if the petitions had not failed on 
the technical ground, and of another he says that he finds it 
impossible to give a decision on the merits as the evidence has 
not been concluded. In his final order dismissing the petitions 
he makes no distinction between one and another but deals in 
one sentence with all three. So it is clear that he regarded 
himself as having no option but to dismiss the petitions once 
the adjudication was annulled. The correctness of that legal 
position has to be examined. 


It is clear from Ss. 43 and 37 that when an adjudication is 
annulled under S. 43 the insolvency proceedings will come to an 
end except so far as they are kept alive by orders passed under 
S. 37. That position has been clearly.laid down by a Bench of 
this Court in Jethajt Peraji Firm v. Krishnayyai, where the 
eee 
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Bench considers and to some extent relies upon the judgment 
of Tiruvenkatachariar, J. and myself in Timmappa v. Devast 
Harpals. The point from which the Bench differs from my 
judgment is, if I may say so with respect, based on some mis- 
apprehension of the language used by me. I say at page 462, 
“Under S. 43 therefore the annulment of adjudication is _ 
evidently intended to put an endto the insolvency proceedings 
as a whole.” The Bench takes that to mean that I was saying‘ 
that nothing of the insolvency jurisdiction remains after- 
order is passed under S. 43. But as S. 37 is itself stated by 
S. 43 to come into operation on the annulment of adjudication 
under S. 43, my language was not intended to convey that S. 37 
did not come into operation at all. It is clear, however, that the 
adjudication is annulled save in so far as some direct order is 
passed and some direct condition is imposed by tha Courtes 
S. 37. Prima facie, therefore, if the adjudicatip™~-: LOST 
under S. 43, the insolvent is placed status qua 2 
vency. But S. 37 says that 








oO 
“all sales and dispositions of property and payments duly made, and all — 
acts theretofore done, by the Court or receiver, shall be valid ; but, subject 
as aforesaid, the property of the debtor who was adjudged insolvent shall 
yest in such personas the Court may appoint, or, in, default of any such 
appointment, shall revert to the debtor to the extent of his right or interest 
therein on such conditions (if any) as the Court may, by order in writing, 


declare.” 

This might be taken to imply that the original vesting is put 
an end to by the annulment of the adjudication; that is, that 
while acts done by the Court or the receiver up to the date of 
the annulment remain valid, such acts as have not been completed 
remain in that state of incompleteness and do not continue and 
cannot be continued any further unless the Court directs their 
continuance. Therefore, for example, as I have indicated, the 
original vesting in the Official Receiver, while valid and validat- 
ing all acts done under it up to the date of the annulment, does 
not continue but automatically comes to an end by the annul- 
ment and therefore has to be renewed by direct order if the 
Court wishes it to continue. Similarly I should infer, an 
enquiry under S. 53 or 54, begun prior to the annulment, stops 
short where it is on the date of the annulment and will not 
continue, unless by order of the Court it is directed to continue. 


pr, 
© 2. (1928) 56 M. L. J. 458. 








LXII] THE MADRAS LAW JOURNAL REPORTS. 417 


This is the position maintained by the respondents who 
argue further on the footing of Jethaji Peraji Firm v. 
Krishnayyai that the re-vesting under S. 37 will not permit the 
entertainment of a fresh petition to avoid but only permits con- 
tinuance of an enquiry in the one already put in. It is not 
necessary however in this case to consider whether S. 37 would 
authorise the Court to entertain a fresh application to avoid 
since in the present case the Court had already received and 
given its permission to the prosecution of an enquiry on peti- 
tions already presented. I do not think this view is in substance 
at variance with that expressed in Jethajt Peraji Firm v. 
Krishnayya,1 because the learned Judges there held in effect 
that the fresh order vesting the property in the Official Receiver 
implied a direction to him to continue any proceeding to avoid 
dulent wtienation on which he had already embarked. It 
t to hold that a direction continuing the proceed- 
essary in law, but it would certainly be more 
‘om the legal point of view if such a fresh 
direct’ roe Po fi in express terms. 







Tae iy to give a direction to continue 

“gun seems to me also the practical 

oe rulings in both Timmappa v. Desat 

Sap Yy raji Firm v. Krishnayya! point out that 
Po oe Affudication under S. 43 is by way of punish- 
sitrant debtor who refuses or neglects to apply 
My gè in time. If the cffect af such refusal is going 
to ee of all applications to avoid his fraudulent 
pret efices, obviously a Court will be much more reluctant to 
exercise its powers under S. 43. I am clear that it cannot have 
been the intention of the legislature that a section intended to 
punish a debtor for his slackness was also intended to let him 
““get away” successfully with his fraudulent preferences. It 
does not meet this difficulty to say that the Official Receiver or 
the creditors may themselves apply to have the time extended, 
because that would merely mean that in order to continue the 
fraudulent preference enquiry the Court has to withhold its 
punishment from the debtor; in other words, the Court will be 
precluded at the same time from punishing the debtor by 


We O 
Koi a E > S A of 
c& . Q aO ae 
Ser SS 


‘ NE LL aI 


1. (1929) I. L. R. 52 M. 648: 57 M.L.J. 116. 2. (1928) 56 MeL. J. 458, 
R—53 
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annulling the adjudication and from setting aside his fraudulent 
preferences. 

I am therefore clear that S. 37 was intended to permit and 
does permit a Court to direct as one of the conditions of the 
annulment that proceedings begun with its perinission under 
S. 53 or 54 shall not automatically cease because of the annul- 
ment but may be continued. In the present case such a direction 
cannot be spelt into the Lower Court’s order vesting the property 
in the Official Receiver, since it was not the Official Receiver__ 
who was maintaining the proceedings under S. 53. What is 
necessary is a specific direction permitting the proceedings 
instituted by the appellant to continue. 

I hold,stherefore, that the Lower Court’s view of its powers 
is erroneous and set aside its orders. It will now in the light 
of the above judgment consider how far, if at all,W -re 
each alienation,—and of course with reference t 
each and the evidence adduced in each case,—1 
enquiry already begun by the appellant ought‘. 
will give directions accordingly. Ò 

I may point out incidentally that it is not le %, è A a ~ 
that I. A. No. 182 is barred by time. I have not: To WE 
of the case fully put before me, but so far as I ae 
informed it appears that the alienee in that appiate Op R 
creditor and therefore the application is one not under“S 
the District Judge seems to hold but would be under S. 53 

For the reasons given therefore I reverse the order Oy 







Lower Court and direct that it re-entertain the applicatio” \ 
pass orders accordingly. Costs up to date in all Ce 
abide the result. Ka 

S. R. Appeal allowed aie case remanded. 





PRIVY COUNCIL. 
[On appeal from the Supreme Court of Hong Kong. ] 
PRESENT :—-LoRD BLANESBURGH, Lorp TOMLIN AND SIR 
LANCELOT SANDERSON. 


Tsang Chuen .. Appellants 
v. ; 
Li Po Kwai ahas Li Kan .. Respondent. 


Evidence—Written tnstrument—Evidence to prove the secret, at 
variance with the expressed, miention of parties—Adintssibslity of —Rule 
a 


*P, @ Appeal No. 93 of 1931. 19th July, 1932, J 


/ 
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stated— Registered deed of absolute sale—Mortgage by purchaser—Eui- 
dence by vendor to show that deed was an“ elaborate make-believe ”— 
Admissrbiutty—Estop pel. 


y Sy "tp, tion of the words io claimants under the instrument 
U O -tter to which the instrument relates, such instrument 15 
Ucrued accoi ding to the strict plain common meaning of the 
and evidence dehors the instrument for the purpose of 
rding to the surmised or alleged intention of the parties to 
utterly inadmissible. 








he respondent, who was the owner of certain leasehold pro- 
perties, executed a deed by which, in consideration of a sum of £16,000, the 
payment ot which was acknowledged, he assigned his mght, title and interest 
in the properties in favour of bis son and another as joint tenants, The deed 
contained all the covenants usually inserted in a sale deed. It was duly 
attested, stamped ad valorem on the amount of the purchase money and 
registered under the Registiation Ordinance. On 7th March, 1929, the 
appellant advanced $25,000 to the son of the respondent on the security of 
his interest in the undivided moiety of the property, having searched the 
register at the Land Office and satisfied himself of the sufficiency of the 
security offered. On the’ 28th March, 1929, the respondent brought the 
present suit for a declaration that the mortgage was not binding on the pro- 
perty. He gave evidence to the effect that the deed of assignment was “an 
elaborate make-believe,” that ıt was not intended to confer any beneficial 
interest at all on his son, that the other purchaser under the deed was him- 
self under a different name, that the consideration was never paid and that 
the deed was only executed by him to mark the properties so that in case of 
his death the properties might be handed to his son later on It was, 
however, no part of his case that there was any resulting trust created in his 
favour. 


Held, (4) that the evidence of the respondent was in direct contiadic- 
tion to the express terms of the wnitten instrument and was therefore 
inadmissible; 


(i) that registration being, in terms of the Ordinance, a means 
whereby the titleto immovable property may be easily traced and ascertain- 
ed, the respondent was, by his registration of the memorial of decd of 
assignment, estopped as against the appellant who took his mortgage in 
reliance of that memorial from denying its correctness in any essential 
particular, apart altogether from any question of fraud or ultenor purpose 
on the part of the respondent. 


Appeal No. 93 of 1931 from the judgment, dated the 
28th August, 1930, of the Full Court of the Supreme Court of 
Fiong Kong, affirming an order, dated the 8th April, 1930, by 
the Supreme Court in its original jurisdiction. 


The facts are fully stated in their Lordships’ judgment. 


Pei 


Tsang 
Chuen 


v. 
LiPo Kwai. 


Lord 
Blanesburgh 
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John M. Gover, K. C., Wilfrid M. Hunt and C. Shawcross 
for appellant. 


W. P. Spens, K. C.. and A. Andrewes-Uihwatt for res- 
pondent: i 


19th July, 1932. Their Lordships judgment was deli- 
vered by 


Lorp BLANESBURGH.—The question at issue on this appeal 
is whether the respondent has shown a title in himself to the 
entirety of certain leaschold properties in Hong Kong, freed 
and discharged from a legal mortgage upon an undivided moiety 
thereof held by the appellant from Li Nga Chin 
son of the respondent. In the Courts of H 
respondent has established his claim. The app 
mortgagee has, following dcliverances of grea 
been set aside, and he has been ordered to reassi 
pondent freed from his mortgage the undivided moiety in 
question. The order to that effect made on the 8th April, 1930, 
by the Supreme Court of Hong Kong in tts original jurisdiction 
was, on appeal, affirmed in the Full Court by its judgment of 
the 28th August, 1930. This is the mortgagee’s appeal 
therefrom. t 


The respondent is a Chinaman of position resident in Hong 
Kong. His dispute with the appellant concerns an undivided 
moiety of one of three separate parcels of leasehold properties, 
held under Crown leases for long terms of which in 1912 the 
respondent became possessed, on the division of his deceased 
father’s estate. 


The particular leaseholds the undivided moiety of which is 
now in question are described in terms both elaborate and 
identical in a deed of assignment of them of the 9th March, 
1917, and in a memorial of that deed duly registered under the 
Land Registration Ordinance of 1844. For present purposes it 
will suffice compendiously to describe the properties as Nos 18 
and 20, Wing Kut Street, Victoria, Hong Kong, and it will be 
convenient hereafter to refer to them as the properties im 
question. i 

By the deed of the 9th March, 1917, these properties were 
assigned by the respondent to one-Li Kan and to Li Nga Ching 
already mentioned as joint tenants for the residues of the terms 
granted by the Crown leases under which they are held at the 








Vw 
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apportioned rents adjusted with the Crown. The deed upon the 
terms of which much in this case will be found to depend is one 
of purchase and sale. The respondent party to it of the one 
„part and, as such, described throughout as “the vendor,” is 
‘Fi Hung Cheung alias Li Po Kwai of Victoria in 
Jo ats slong Kong, gentleman.” The parties to it of 
7da, "Dp ay ad as such described throughout as “ the pur- 
"990," Sty . Amed and described as “Li Kan and Li Nga 
tu~ O by ppf Victoria aforesaid, gentlemen.” The deed 
écital that “the vendor” has agreed with “the 
for the sale to them of the properties in question 
of $16,000. The assignment is expressed to be 
uance of that agreement and in consideration of 
e vendor then paid by the purchasers. The receipt 
is acknowledged hy the respondent as vendor in 
the deed. It is made also the subject of a separate 
ent signed by the respondent in his vendor name and 
witnessed by his solicitor. The assignment of the properties 
in terms extends to all the estate right, title, interest, property 
claim and demand whatsoever of the vendor in or to the same 
and the deed contains the usual full covenants for title given on 
a sale by a vendor to purchasers as also a covenant by the 
purchasers with the vendor to pay the apportioned rents and 
perform the covenants in the leases under which the properties 
in question are held so far as relating to these properties, with 
a further covenant by them to indemnify the vendor against 
such rents and covenants. 








The respondent in executing the deed signs his vendor name 
in Chinese characters: the execution signature of “ Li Kan” 
is in English characters. The attesting witness to both 
executions is the respondent’s solicitor. 


Li Nga Ching was, as has already been stated, a son of the 
respondent, but there is nothing either in the deed or anywhere 
else to suggest the existence of that or of any other relationship 
between them: nor is there any hint of the fact, for the first 
time set up in this litigation, that Li Kan, the other “ purchaser ” 
is the same person as the vendor. On the contrary the deed is 
so framed as to represent that the vendor is a separate person 
from either of the purchasers: that the transaction is an out 
and out sale and that the vendor, asa result of it has parted 
with all estate and interest of every kind in the properties 
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assigned. In entire accordance with its expressed effect the 
deed was stamped $80 the ad valorem stamp on the stated 
purchase price. 


On the 11th October, 1927, alease of 20, Wing Kut Street, 
parcel of the properties in question, was granted by “the pur- 
chasers ”?” to a tenant for a term of five Chinese years from the 
26th September, 1927, subject to the rent therein mentioned. 
The lease is expressed to be executed by Li Kan in Chinese 
characters and by Li Nga Ching in English characters. The 
deed of assignment had not been executed by Li 
The execution by him of this sub-lease of the 
1927, to anyone perusing the two deeds, manifes 
ance, if any such manifestation were necessary, 
assignment from which was derived his only sub-le 
in the properties in question. The respondent n 
will be seen, that it was he who executed the leas 
Ching’s name and on his behalf. h 


\ 

As already indicated there has been in force in Fo dDog 20} 
since 1844, a system of registration of deeds under th, ®Mar0 
Registration Ordinance, 1844, and memorials, both of the deed 
of assignment and of the lease just referred to, were duly 
registered by the respondent in the register at the Land Office. 
It will be’convenient before considering in detail the terms of 
these memorials—and more particularly those of the memorial 
of the assignment—to refer to some of the immediately relevant 
provisions of the ordinance under which both were registered. 

First of all its preamble, in striking contrast with that of 
the Yorkshire Registry Act of 6 Anne c. 20, from which many 
of the procedure and other clauses of it have clearly been taken, 
is in its concluding terms very significant : 











ii Whereas it is expedient to prevent secret and fraudulent conveyances 
and to provide means whereby the title to real and immovable property may 
be easily traced and ascertained. ” 


Section 2 declares that the Land Office shall be a public 
office for the registration of deeds, conveyances and other 
instruments in writing, and wills and judgments, and provides 
for the entry and registration in that office of any of these 
documents by which any parcels of ground tenements or pre- 
mises in the colony may be affected. Section 3 (2) provides that 
any such instruments which are not registered shall (as against 
any subsequent bona fide purchaser or mortgagee for valuable 


— 
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his solicitors prior to the institution of these proceedings. It PG 
would appear, indeed, that had these deeds been known to the Taa 

ng 
appellant before he took his mortgage, they would have tended Chuen 
to confirm rather than otherwise the complete regularity of the Li Po Kwai 
assignment now in question. For it was stated on behalf of the —— 
respondent in the Trial Court as a reason for the non-produc- cee i 
tion of the first of the two deeds that the properties comprised i 
therein had since been sold, presumably under the title thereby 
conferred. 





The association of the appellant with the properties in 
question came about'in the following way. He is a banker, a 
partner in, and in e transaetion of mortgage now to be stated, 
the nominee of the Han Chuen Bank of Victoria, Hong Kong. - 
In Marçh, 1929, hd was approached in the ordinary course of 
usiness- by a-mfortgage broker with a proposal that he should 
lend $25,000 for six months to Lı Nga Ching on the security 
of his half-interest in the properties in question. Li Nga Ching 
may now be conveniently referred to as the mortgagor. The 
appellant did not know him, nor had he previously heard of the 
respondent. He himself inspected the properties, was satisfied 
With the sufficiency of the security offered; was prepared 
favourably to consider the loan proposal, and he instructed his 
solicitor to proceed leaving it to him to make all enquiries. 


It is matter of admission that, prior to the mortgage which 
followed, the appellant’s solicitor searched the register at the 
Land Office in reference to the properties in question and that 
he inspected the registered memorial of the assignment and that 
he praceeded with the preparation of the mortgage deed and 
the completion of the transaction of loan as a result of that 
inspection. He did not see the assignment itself. That he 
asked for it and was informed that it was in the possession of 

- Li Kan joint tenant with the mortgagor is not improbable in 
view of his letter later to be mentioned asking Li Kan for a loan 
of the deeds in order to make copies of them to keep with the 
mortgage deed. But it is not proved that any such inquiry 
was made. The solicitor did not give evidence. The fact that 
he did not do so was a source of real embarrassment to the 
learned Counsel for the appellant in their argument before the 
Board. In the view which their Lordships take of the case his 
non-appearance as a witness is less serious than it might well 

__haye been;-andt~may have seemed to him that his activities 

R—54 
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a being to a large extent matters of admission the desirability of 
Tear: a full account from him of what he did was unimportant. It is 
ris right to add that no suggestion is made that either the appellant 





iin een. “OF he had actual notice or any suspicion, when the mortgage 

ape was accepted and the advance made, of any defect in the mort- 

Lord gagor’s title to an undivided moiety of the properties in 
Blanesburgh 


question. 


The advance of $25,000 was made by the appellant to the 
mortgagor on the 7th March, 1929. By the mortgage deed of 
that date, after a recital that the properties in question were 
vested in Li Kan and the mortgagor forthe residues of the 
terms of years under the said Crown leases, the mortgagor in 

r consideration of the loan assigned the undivided moiety of the 
property in question to the appellant for the\unexpired residues 
of the terms of years subject to the usual proviso~for redemp 
tion. A memorial of the mortgage deed was, on its execution, 
duly registered pursuant to the ordinance. 


At the date of its registration there was no entry in the 
register of any estate or interest in the properties in question 
being possessed or retained by the respondent; no memorial, 
indeed of any subsisting interest therein other than that of “the 
purchasers” under the deed of assignment and of their tenant 
under the registered lease. 


It appears, however, that shortly before this date informa- 
tion had reached the respondent that his sons, or one of them, 
were attempting to deal with properties standing in their 
names. The respondent’s reaction was to insert in a news- 
paper what one of the learned Judges describes as a perfectly 
futile advertisement: he made no warning entry on the register. 

On the 11th March, 1929, four days after the advance was 
mace, the appellant’s solicitors in a letter addressed to “Mr. 
Li Kan” at the address of the respondent gave him notice of 
the mortgage by the mortgagor. The letter proceeded : 


“ As our client 18 informed the title deeds are in your possession we are 
instructed to request you to lend us the title deeds to enable us to make 
attested copies thercof to accompany the mortgage to our client. 


We shall be glad if you will lend us the title deeds upon the usual under- 
standing.” 

The reply of the respondent’s solicitor of the 14th March 
is, it must be agreed, a somewhat inapt description of his case 


as finally made in Court. we 
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to adopt the language of another jurisdiction, he decreed the 
respondent’s suit. 


On appeal by the appellant to the Full Court the trial 
judgment was affirmed. The learned Judges there, as the 
learned Trial Judge had done, accepted the respondent’s 
evidence as reliable, but, it would seem, mainly if not exclu- 
sively because of their reluctance to interfere, on a pure ques- 
tion of fact, with the finding of a Trial Judge who had seen 
and heard the witness concerned. 


They agreed with the learned Trial Judge’s view that the 
reception of the evidence was permissible to rebut the presump- 
tion of advancement while its effect was to disclose the exist- 
ence of a resulting trust for the respondent. True it might be 

_that neither the appellant nor his solicitor had either notice or 
“suspivion of the existence of such a trust, but their ignorance 
was the result of gross negligence on the part of the solicitor 
in not insisting upon the production of the deed of assignment 
before any advance to the mortgagor was made. The fact that 
the respondent had always retained that deed in his possession 
entitled him, as they thought, notwithstanding his registration 
of the memorial, to assume that no dealings with any property 
comprised in it would take place without reference to himself. 
Kettlewell v. Watsoni showed that even a system of registra- 
tion did not dispense an intending purchaser or mortgagee from 
the duty of inquiring for or examining deeds, memorials of 
which were registered. Had the application of 11th March, 
1929, for inspection of the deed been addressed to the respond- 
ent when the loan was only in prospect and not after ıt had 
becn made, the appellant would have ascertained that the mort- 
gagor had no interest in the properties in question and was not 
in a position to offer any security whatever over them. Oliver 
v. Htnton® was the authority in point. The appellant had been 
guilty of negligence in the transaction so gross that it would be 
unjust to deprive the respondent’s resulting trust of its priority 
over his subsequently registered mortgage. 


The above is a compendious summary of the ruling con- 
siderations which led the learned Judges in the Courts below to 
their conclusions in favour of the respondent. Their Lordships 
must say at once that they are not prepared to accept the correct- 


1. (1884) 26 Ch. Div. 501, 508. 2. (1899) 2 Ch. 264. 
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ness of these conclusions nor the soundness of the elaborate rea- 
soning on which they depend. If regaid be had, as it must be, to 
the admitted or accepted facts of the case and to the well-recog- 
nised principlesof law and equity applicable thereto, the respond- 
ent’s action must, their Lordships think, necessarily fail. It 
was because so much depended thereon that they have been at 
pains in the earlier part of this judgment to examine these facts 
in their appropriate setting. That examination has satisfied them 
that the conclusions of the learned Judges can only be reached 
by ignoring essential principle and by refusing to attribute their 
proper consequences to the conduct and actions of the respond- 
ent, even as avowed in his own evidence which, with a reluc- 
tance no less than that of any learned Judge below, their Lord- 
ships also accept at its face value. ee 

The outstanding fact disclosed by the examination iş- that 
the evidence of the respondent, admitted by both Courts, and 
essential to support the judgment in each, was evidence which 
directly contradicted the terms of his own deed. It ought not 
to have been received at all. 

Chief Justice Tindal’s statement of the law on this subject 
in Shore v. Wilsons has never been departed from. It may be 
useful to recall his words: 


“The general rule,” he says, “I take to be, that where the words of any 
written instrument are free from ambiguity in themselves, and where exter- 
nal circumstances do not create any doubt or difficulty as to the proper appli- 
cation of those words to claimants under the instrument, or the subject-mat- 
ter to which the instrument relates, such instrument is always to be construed 
according to the strict, plain, common meaning of the words themselves; and 
that in such case evidence dehors the instrument, for the purpose of explain- 
ing it according to the surmised or alleged intention of the parties to the 
instrument, is utterly inadmissible. If it were otherwise, no lawyer would be 
safe in advising upon the construction of a written instrument, nor any party 
in taking under it, for the ablest advice might be controlled, and the clearest 
title undermined, if, at some future period, parol evidence of the particular 
meaning which the party affixed to his words or of his secret intention in 
making the instrument, or of the objects he meant to take benefit under it, 
might be set up to contradict or vary the plain language of the instrument 
itself.” 

These observations apply with peculiar force here. Perhaps 
the evidence of the respondent tendered and accepted may 
euphemustically be termed evidence to rebut the presumption of 
advancement and incidentally establish a resulting trust, but it 
was in fact tendered to show that the deed of assignment, 
followed by its attested registration, was an elaborate make- 


believe with, so far as the operative provisions of the deed were 


3. (1839, 1842) 9 CL and Fin. 355 at 565. 
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concerned, no word of truth in it from beginning to end. There 
were no purchasers; there had been no sale to anyone; no 
purchase money had either been paid or received; it was a mere 
assignment by the respondent to himself. It is unnecessary, 
however, to dwell on more than one of these contradictions 
—that which sought to deny the payment and receipt of pur- 
chase price acknowledged in the deed by the respondent and 
attested by his solicitor. 


As Sir George Farwell says in Rimmer v. Websters: 


“If a man acknowledges that he has received the whole of the purchase 
money from the person to whom he transfers property, ‘he voluntarily arms 
the purchaser with the means of dealing with the estate as the absolute legal 
and equitable owner, free from every shadow of incumbrance or adverse 
equity,’ and he cannot be heard to say that he has not in fact received such 
rchase money.” 





is not, Sir George Farwell goes on to say, as if the pur- 
ey had been paid out of money found by the vendor 
himself or by some third person, and that fact was being 
deposed to. The distinction between the two cases is obvious: 


“There is no contradiction of the deed in saying ‘True the purchase 
money was paid by him but out of some third person’s money.’ There is 
a direct contradiction jn saying that it was never paid at all.” 


Evidence to that effect was accordingly under Chief Justice 
Tindal’s rule here inadmissible “to establish either a lien for 
unpaid purchase money or that there was a resulting trust for 
the” vendor. Indeed it appears from the authorities examined 
before their Lordships that the cases in which parol evidence 
when objected to is, apart from fraud or mistake, receivable to 
correct written instruments are cases where, for example, the 
evidence supplements but does not contradict the terms of the 
deed; where the provisions of the deed leave the question doubt- 
ful whether merely a mortgage and not an out and out sale was 
intended, or where the language sought to be explained in evi- 
dence is language in an ordinary conveyancing form not ex- 
haustively accurate but without an actual misstatement of fact. 
Instances of each of these will be found in Haigh v. Kaye,5 Inre 
Duke of Marlborough,® Barton v. Bank of New South Walesi 
and Carrsit v. Real and Personal Advance Company.8 But the 





4. (1902) 2 Ch. 163 at 173. 
5. (1872) 7 Ch. 469, 6. (1894) 2 Ch. 133. 
7. (1890) 15 App. Cas. 379. 8. (1889) 42 Ch. D. 263. 
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present position is that correctly described by Farwell, J., in 
the recent case of In re King’s Settlemenia where he says: 


“If a grantor conveys property in a form actually and actively mislead- 
ing, so that any persons reading the conveyance necessarily conclude that the 
grantees are the absolute owners, the grantor cannot subsequently be heard 
to say that this is not the real transaction, but that the grantees take ona 
secret trust not disclosed in the conveyance.” 


And this statement brings into clear relief the respondent’s 
position in these proceedings. If he fails to establish a result- 
ing trust which requires no writing to support it, his claim must 
fail, He cannot set up an effective express trust against the 
appellant for at least four reasons. First, no agreement by the 
mortgagor to be a trustee for him has been established, and the 
respondent’s own evidence negatives the possibility of the exist- 
ence of such an agreement Secondly, to be valid. that agre 
ment must have been in writing. Thirdly, if it were in wry 
it would, even if known to the appellant, have been o 
against his registered mortgage unless it had been first regis- 
tered. (See Ordinance, S. 4.) Fourthly, such a irust has never 
been registered. The truth, indeed, is that after the execution 
of his deed of assignment, the respondent’s claim had to be 
rested on an express declaration of trust by the mortgagor. 
But such a trust unregistered would have @gen uscless to him 
as against the appellant. His essential task, accordingly, was to 
establish a resulting trust, which, in the circumstances, alone 
could help him. This he has sought to do by evidence inadmis- 
sible for its purpose. On this ground alone, therefore, as it 
seems to their Lordships, the respondent’s case must fail. He 
proves no resulting trust whatever. 

But not only on this ground does his case disappear. It 
fails also because of estoppel. To their Lordships it seems clear 
that by his registration of the memorial of his deed of assign- 
ment the respondent is estopped as against the appellant who 
took his registered mortgage in reliance on that memorial from 
denying its correctness in any essential particular. The memo- 
rial is a complete statement of the deed of assignment, including 
therein a statement as to receipt of the purchase price. Its 
correctness, as required by the ordinance, is duly attested. Its 
registration is, in terms of the ordinance, a means whcreby the 
title to this immovable property may be easily traced and ascer- 
tained. The respondent has been acquitted of any fraudulent 












9. (1931) 2 Ch. 294 at 299. 
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intent or ulterior purpose in registering it, but his avowed pur- 
pose in executing the deed would have been fully attained with- 
out any registration at all, and the respondent by the registra- 
tion of the memorials both of the deed and the lease must be 
taken, in ihe absence of any other explanation, to have intended 
“to produce faith” by such registrations—to adopt a phrase of 
Fry, L.J. in Bickerton v. Walkerio. It is not to be disputed— 
Rimmer v. Websters would be authority for the proposi- 
tion if it were—that if the actual deed of assignment had 
been produced by the mortgagor to the appellant before he 
took his mortgage, the respondent would have been estopped 
from disputing its correctness and the appellant have been 
relieved of any imputation of negligence had he refrained from 
inquiry of the respondent as to any rights or claims of his. 
e Bickerton v. Watkerio.) Their Lordships can see no 
hy the respondent should not have put the appellant 
the same position towards himself, so soon as 
it is proved or admitted that on the faith of the memorials 
the appellant advanced his money to the mortgagor. Their 
Lordships have some difficulty in appreciating the real rele- 
vance of the decision in Ketilewell v. Watsoni on this point. 
That was a Yo.ushire Registry case, under the statute 
of Anne and before the law on the subject of registration as 
regards land in Yorkshire was revolutionised by the Yorkshire 
Registries Acts, 1884 and 1885. (See Dart, Vendors and Pur- 
chasers, 7th ed., Vol. I, p. 607.) Lindley, L. J., there said that 
the registered memorials under the earlier Act gave very little 
information. He added that the object of the statute of Anne 
seemed rather to be to let people know what they were to inquire 
about than to dispense with inquiry respecting deeds and docu- 
ments, memorials of which are registered—a passage from his 
judgment already referred to. All of which is, of course, true 
with reference to that statute. But the statute contained no pre- 
amble corresponding to that in the Hong Kong ordinance; it 
required no memorial in any sense complete. There was, for 
instance, no obligation to disclose the purchase consideration, 
and in the memorial in question in Kettewell’v. Watson there 
was no such disclosure. (See 21 Ch. D. at p. 699) nor did the 
subsequent purchasers or mortgagees there ever inspect the 
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10. (1885) 31 Ch. Div. 151 at 158, 159. 
R—55 


Po 


Tsang 
Chuen 


v. 
Li Po Kwai. 





Lord 
Blanesburgh 


P.C 

Tsang 

Chuen 
v 


Li Po Kwai. 





Lord 


Blanesburgh 


434 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


register. The memorial accordingly in that case could have 
worked no estoppel. But Fry, J., in the course of his judgment 
in Ketilewell v. Watson! indicates how much the facts of the 
present case would have influenced him: 


“The registration of the deed is not notice to all the world of the receipt 
of the purchase money, because the memorandum registered does not state 
the receipt for the purchase money, and therefore it appears to me that it 
cannot interfere with the right of the vendors to the Len which was created 
by the mere fact of the non-payment of the money.” 

The learned Judge indicates in that passage not obscurely 
what his view would have been had he been dealing with a 
memorial like that in the present case and, in fact, relied upon 


by the subsequent mortgagee. 
On this ground also, in their Lordships’ judgment, the 


respondent’s case fails. 







But lastly it fails also on a comparison of the con 
the respondent and the appellant in this matter, 
sclected by the Courts below for their decision in fa. vale 
respondent. How first of all may the respondent’s “‘conatoseas 
relation 10 the transaction be described? He placed upon 25 
register an assignment which he now asserts was no assign- 
ment at all. He thereby made a representztion which induced ~. 
the appellant to advance money to his son; he misinformed as 
to his position all persons searching his title in a public record; 
and when hc heard of attempts by his son to raise money he 
published a futile advertisement and entered no warning notice 
on the register. Inthe face of that catalogue their Lordships 
have difficulty in following Kemp, C.J., when in his judgment he 
says that of “the respondent it cannot be said that he did any- 
thing which he was under a duty not to do, or that he omitted 
anything which he was under any duty to do.” 





And where was the “gross negligence” of the appellant’s 
solicitor? It consisted, so it is said, in not demanding from the 
mortgagor production of the deed of assignment, a deed quite 
naturally in the possession of his co-tenant. Now, that the soli- 
citor by refraining’ from demanding production of the deed 
exposed his client the appellant to the grave risk of being post- 
poned to some mortgage by deposit made by “the purchasers”? 
after thé date of the assignment to them is not after the 
decision in Oliver v. Hinton’ to be gainsaid. But that 1s not 





“1, (1882) 21 Ch. D. 685 at 703 2, (1899) 2 Ch. 264. 
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the equity which is now being set up by the respondent against 
the appellant. That was an equity of which the custody of the 
deeds was a concomitant. The equity here sought to be set up 
by the respondent is one in no way dependant upon the where- 
abouts of the deeds: it is an equity upon the existence of which 
the production of the deed of assignment would cast no light at 
all. For the protection of the appellant against such a conceal- 
ed equity as this production of the deed, when a memorial of 
it had been already considered, would have been of no assistance. 
The appropriate question for the appellant’s solicitor to have 
asked would have been, not where is the deed of assignment, 
but whether the respondent had thereby reserved to himself any 
interest in the properties in question. And why should the 
solicitor have troubled himself to ask any such question when 
thd ssibility of the existence of any such interest was nega- 
tived By. the terms of the registered memorial of the deed 
vouched by the respondent himself ? 

The inquiry as it seems to their Lordships would have been 
impertinent, and the solicitor cannot be said to have been guilty 
of any negligence for not having made it. The respondent 
having put his hand to and registered his deed of assignment 
was not entitled to suppose that any inquiry with regard to that 
or any other reserved equity would ever be addressed to him. 
And the appellant with no notice of that equity has now had 
assigned to himself for value the legal estate. Between the res- 
pondent and the appellant in this matter, so far as the conduct 
of either is questionable, there is in their Lordships’ judgment 
no room even for comparison. 


The judgments in favour of the respondent on this point in, 


the Courts below have been based on what their Lordships can- 
not help thinking is a misunderstanding of the decision of 
the Court of Appeal in Ohver v. Hintons. There the 
contest in a non-register County was between a person in the 
position of the appellant and one, not in the position of the res- 
pondent, but of a mortgagee from him by deposit made subse- 
quent to the date of his purchase deed. ‘The defendant has 
been cheated by Hill, but she has not been in any way cheated 
by the plaintiff,” says Lindley, L.J. In that passage Hill corre- 
sponds roughly to the respondent, and the plaintiff to his subse- 
quent mortgagee by deposit. No production of the deeds was 
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P.C required by the purchasing defendant. The plaintif was 
Teng entirely blameless in the matter. On these facts the Court held 
Chae that the defendant had been guilty of such gross negligence in 
not asking for the deeds as would render it unjust to deprive 
the plaintiff who held them of his priority. Their Lordships 
Lord can see no analogy between that case properly understood and 
Blanesburgh the present. It is not necessary to say that the respondent here 
was as bad as Hill was there. But it is through the respondent’s 
representations that the appellant has been led to part with his 
money. That which then was gross negligence in relation to 
the possibility of a prior equitable charge is not necessarily any 
negligence at all in relation to the possibility of a resulting 
trust. It is only of the latter negligence, if any there be, that 
the respondent can claim the benefit. There is nothing in Lord - 
Lindley’s judgment to indicate that the protection whic je 
extended to the entirely blameless mortgagee by deposit nefould 
have thought of extending to the respondent in the present 
case. 


v, 
Li Po Kwan 





For all these reasons their Lordships are of opinion that 
this appeal should be allowed: that the judgment of the-Full 
Court of the Supreme Court of Hong Kong of the 28th August, 
1930, and the judgment of that Court in its original jurisdic- 

- tion of the &th of April, 1930, should both be discharged: and 
that the respondent’s action should be dismissed and with costs 
in both Courts. 

And their Lordships will humbly advise His Majesty 
accordingly. 

The respondent must pay to the appellant his costs of this 
appeal. 

Solicitors for appellant: Gtbson and Weldon. 

Solicitors for respondent: Sharpe Pritchard & Co. 


S.R. Appeal allowed. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay. ] 


PRESENT :—Lorp BLANESBURGH,, LorD TOMLIN AND SIR 
LANCELOT SANDERSON. 





The Vacuum Oil Company .. Appellanis* 
U. 

The Secretary of State fcr India in 

Council .. Respondent. 

Sea Customs Act (VIII of 1878), Ss. 29 and 30—Coustruction— lea 

“ Wholesale cash price ”"— Meaning of—Lubricating o1l—Sale to consumers 
direct—No similar oil in the market—Basts of assessment. z The 

Sections 29 and 30 are sections of a taxing Act not to be pressed against the “Oil 
taxpayer beyond their plain intendment, and taken as a whole, they seem to Company 
disclose on the part of the legislature, when describing the price which is to D 
represent the “real value” of the goods to be taxed, a definite purpose to de- The 


AR fine a price conservative in its every aspect and free in particular from any Secretary 
"-ading for any post importation charges incurred ın relation to the goods. of State for 
„~ice is to be a price for goods as they are both at the “ time” and Tadia 
“place ” of importation The words “ wholesale cash price, less trade dis- 
count ” indicate that only sales to the trade are those in contemplation. 


An American company were the manufacturers of a grade of lubricat- 
ing oil which they rmported into India and sold to consumers direct without 
the intervention of a dealer. The oil was consigned from America upon in- 
voices charging the importing branch with the cost price of the oil f. o. b. 
New York, plus a small manufacturing profit. The selling price to the con- 
sumers was about 70 per cent. above entry price, the selling price being swol- 
len by the retailing profit and charges in respecl of matters subsequent to im- 
portation There was no other oil on the market “of the like kind and 
quality”. Except for a small discount to those purchasing all their require- 
ments from the company and a special discount for cash, there was no 
regular trade discount. 


Held, that on the true construction of Ss. 29 and 30 of the Sea Customs 
Act and having regard to the appellants’ course of business, the selling price 
to consumers could not be regarded as “ a wholesale cash price” and that the 
import duty on the lubricating oil should be determined on the alternative 
basis of assessment indicated in sub-section (b) of S. 30. 


Vacuum Oil Company v. Secretary of State,/(1921) I. L. R. 47 Bom 
174, distinguished. 


Judgment of the Bombay High Court, Appellate Bench, reported in 
Secretary of State v Vacunm O Company, (1930) 32 Bom. L. R. 1308, 
reversed. 


Appeal No. 46 of 1931 irom a judgment and decree of the 
High Court, Bombay, dated the 5th August, 1930, allowing the 
respondent’s appeal from the judgment of Mr. Justice Black- 
well, dated the 5th April, 1929 and ordering the appellants’ 
action against the respondent to be dismissed with costs. 


The substantial question for decision on the appeal was, whe- 
ther under the Sea Customs Act, 1878, which provides (Ss. 29, 30) 





*P. C. Appeal No. 46 of 1931. 21st April, 1932. 
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P C that the basis for the levying of import duties shall be the “ real 
value ”?” upon importation of any goods and that such “ real value ” 





a shall be “ the wholesale cash price less trade discount for which 
Oil goods of the like kind and quality are sold or are capable of being 
Company sold at the time and place of importation,’ if ascertainable, the 
The Government was justified in taxing the appellants’ oils upon the 


Secretary price at which they sold the said oils to actual consumers, or whe- 
of Sa for ther under the circumstances of the case the alternative method of 
aoe valuation provided in sub-clause (b) of S. 30 should not operate. 


The learned Trial Judge held that the appellants’ oils fell to be 
assessed under S. 30 (b), but the Appellate Bench came to the 4 
opposite conclusion and gave judgment for the Government. 


Sir Albion Richardson, K. C. and Wilfrid Barton fod 
appellants. À 


Dunne, K. C. and St. John Field for respondent. ~ >> 


Z2lst April, 1932. Their Lordships’ judgment was deli- 
vered by 


Lord Lord BLANESBURGH.—The appellants, an American com- 
pean pany, with headquarters in New York, are engaged in the 
manufacture of various grades of oil used in the lubrication of 
machinery. One of their specialities is an oil known as 
“Mobiloil” specially manufactured for the lubricating of 
motor cars. Large quantities of “ Mobiloil ” are imported into 
India and are sold by the appellants to retailers in one gallon 
tins. No question, however, is in these proceedings raised as 
to any oils so imported and sold. They were the subject of 
another suit to be referred to later. This case is concerned only 
with the import duties on the appellants’ machinery lubricating 
oils, including incidentally “ Mobiloil” in drums or barrels, 
which are imported into India through the Port of Bombay and 
are thereafter sold by the appellants direct to consumers. The 
dispute is as to the proper basis upon which these imported oils 
are assessable to duty under the Sea Customs Act, 1878. Since 
such an issue must ultimately depend upon the true effect of 
that Act as applied to the oils in question, it will be convenient 
to set forth at once the material provisions of the sections in 
point. They are numbered 29 and 30, and are as follows :— 
“Section 29.—On the importation into . .. any Customs-port of any 
goods, whcther liable to duty or not, the owner of such goods shall, in his 
bill-of-entry . . . state the real value, quantity and description of such goods 


to the best of his knowledge and belief, and shall subscribe a declaration of 
the truth of such statement at the foot of such bill. 
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“In case of doubt, the Customs-collector may require any such owner or 
any other person in possession of any invoice, broker’s note, policy of insur- 
ance or other document, whereby the real valuc, quantity or descmption of 
any such goods can be ascertained, to produce the same, and to furnish any 
information relating to such value, quantity or description which it is in his 
power to furnish. And thereupon such person shall produce such document 
and furnish such information. : 


“Section 30.—For the purposes of this Act the real value shall be 
deemed to be— 


“ (a) the wholesale cash price, less trade discount, for which goods of 
the like kind and quality are sold, or are capable of being sold, at the time 


and place of importation . . . without any abatement or deduttion whatever, 
except ... of the amount of the duties payable on the importation thereof ; 
or 


“ (b) where such price is not ascertainable, the cost at which goods of 
oe like kind and quality could be delivered at such place, without any abate- 
ent or deduction except as aforesaid.” 


a oil is amongst the “ goods subject to duty,” the 
nt of the duty to be charged being made dependent as 
above appears upon the “real value ” of the oil imported. And 
the contention of Government has been and is that in terms of 
the Act “the real value” of the appellants’ oil is its “wholesale 
cash price ” referred to in S. 30 (a), a price ascertainable, so 
it is said, without difficulty. To this the answer of the appel- 
lants is, that in vigw of the unique character of their machinery 
oil and of the inviable course of business pursued by them in 
relation to its sale, a “ wholesale cash price” for that oil has 
never existed and is not ascertainable, and that accordingly its 
real value must, for the purpose of duty, be determined in 
accordance with S. 30 (b) of the Act involving a result rela- 
tively favourable to themselves. 


Before 1923 these oils of the appellants had always been 
assessed at Bombay on the principle so contended for by them. 
In 1923, however, the Customs’ authorities claimed, as their 
right under the Act, to assess the oils on the basis of their 
“ wholesale cash price,” and in due course the action out of 
which this appeal arises was brought by the appellants to test 
the validity of that claim. In the proceedings the appellants’ 
complaint has been that on this new and erroneous principle 
they have been charged with and have been compelled to pay 
duty in excess of what was lawful. Their claim has been to 
recover the excess so paid. At the trial the appellants’ view 
prevailed with Blackwell, J., who, sitting as a Judge of 
First Instance in the High Court of Judicature at Bombay, 
gave judgment for the appellants by a decree of the 5th 
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April, 1929. His decree, however, was on the 5th August, 
1930, reversed on appeal by the same High Court, which then 
dismissed the action. By their present appeal, the appellants 
seek to have the decree and judgment of Blackwell, J., restored. 

Now, as a first step to the solution of the question so at 
issue, it would be natural to ascertain what, as matter of con- 
struction, the statutory expression in debate, “the wholesale 
cash price” really means or connotes. Only then can it be 
determined whether it is a price ascertainable in relation to the 
appellants’ imported machinery oils. But the ambiguities of the 
sections, stich as they are, which must ultimately be resolved, 
will be best exposed if attention is, in the first instance, directed 
to the position of these oils of the appellants in the Bomba 
market and to the course of business pursued by them af 
importation in their sale and disposition. 


The facts relating to these matters were carefully found 
and stated in detail by the learned Trial Judge, and as found by 
him were accepted by the High Court on appeal and by both 
sides before the Board. 


And, first, with reference to the position of the oils in the 
Bombay market, the outstanding fact is thag imported as they 
are under the trade description of ar | of no other oils 
can it be said, in Bombay, that using the language of the Act 
they are of “the like kind and quality’. Accordingly, the 
relevant “ wholesale cash price” for the appellants’ lubricating 
oils, if any there be, must be found in the actual sales of these 
oils in Bombay by the appellants themselves. Have there been 
any such sales? 

It was to the facts in relation to this question that at the 
trial the learned Judge mainly directed his attention, arriving at 
conclusions which may be summarised as follows :— 

The appellants have a world-wide organisation. In Great 
Britain, South Africa and Australia they carry on their business 
through subsidiary companies. In Egypt, India, and the Far 
East through branches. They have five branches in India; their 
principal branch is at Bombay. No oil of theirs is introduced 
into India except through one or other of these five branches. 
The oil is consigned from American headquarters upon invoices 
charging the importing branch with the cost price of the oil 
f.o.b. New York, plus a small manufacturing profit. This is 
the basis upon which the appellants’ oils are shipped to their 
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subsidiary companies and branches all over the world. The BG: 

assertion in their plaint that their oils are invoiced on the same The 

basis to independent purchasers outside America was scarcely Vacuum 
borne out in evidence, and is not directly pronounced upon hy Pee 
the learned Judge. It may be inferred that he was not satished v. 
on this point. But the question need not now detain thcir eee 
Lordships, although it will be again referred to. It has not of State for 


remained a decisive factor in the decision of the appeal. India. 








The oil of the appellants is imported in barrels, drums and Lord 
cases: the bulk of it in 42-gallon barrels and drums: only a B'anesburgh 
small quantity in cases of two four-gallon tins. In their hills of 
entry for Bombay the oil is invariably valued by the appellants 
at its invoice price (arrived at as already stated), plus freight 
insurance and landing charges. This was the basis of value 

~.accepted by the Customs up to March, 1923. It was for the 
restoration of this basis, and of their assessment on that footing, 
that the appellants contended in the action. 


Upon importation all the oils are transferred to the appel- 
lants’ warehouses in Bombay.’ Large stocks are necessary, as 
their sales from Bombay alone average many million gallons a 
year. All contracts for sale are made with reference to stocks, 
and all deliveries, pre made from stocks replenished from time 
to time by shipments. No oils are sold ex-ship. 


All oils are disposed of direct to consumers, and never to 
dealers, whether for purposes of re-sale or otherwise. There is 
a good reason for this practice. It eliminates or reduces the 
danger of the oils being adulterated before use and so serves to 
maintain their reputation for quality. The appellants themselves 
discharge all the functions of retailers of their oil as so sold. 
They maintain warehouses, offices and staffs, employ salesmen 
to canvass consumers, advertise, insure their stock, and bear 
the risk of bad debts. The selling price to consumers is about 
70 per cent. above entry price, the selling price being swollen 
by the appellants’ retailing profit and by due provision for these 
charges in respect of matters subsequent to importation and in 
character just indicated. 


Orders are obtained direct from consumers: the smallest 
quantity supplied is a case of eight gallons. The selling price 
is the same whatever be the quantity, large or small, purchased 
by the consumer. But if a consumer enters into a contract to 
take all his requirements from the appellants for a year, he is 

R—56 





Secretary 
of State for 
India. 





Lord 
Blanesburgh 


442 THE MADRAS LAW JOURNAL REPORTS. ` [ VOL. 


entitled to a discount of from 24 to 15 per cent. according to 
the quantity purchased in the year. Thirty days’ credit is 
conceded from date of invoice, but a special discount for cash 
payinent within ten days is allowed. 

The appellants’ oils are delivered by them to buyers in the 
Island of Bombay, or in other cases free on rail at the station 
nearest the appellants’ warehouse from which they are supplied. 
The cost of such delivery is included in the sale price. 


The appellants are the largest importers into Bombay of 
lubricating oils. The preponderating quantity so imported is 
contained and sold in barrels of 42-gallon, or drums of 45- 
gallon capacity. The amounts purchased by individual con. 
sumers are in some cases very large indeed. Further it may b: 
added that although the oils are bought by buyers for their own 
consumption and are sold on that footing, it does not appear 
that any enforceable obligation on a buyer results to that effect. 
It would seem from the evidence, however, that the under- 
standing between the parties on this subject is, in fact, respected 
and observed. 

Such being the appellants’ invariable course of business 
with reference to these imported oils of theirs, the question now 
to be determined is whether the price charged and received by 
them therefor, is, within the meaning of the words in S. 30, to 
give them again in their completeness “a wholesale cash price 
less trade discount for which goods of the like kind and quality 
are sold or are capable of being sold at the time and place of 
importation”. The learned Trial Judge leld that it was not. 
In his view the word “ wholesale ” used as it is in connection 
with the words “trade discount” and “ cash price” indicates 
a sale to persons in the trade for re-sale and nota sale toa 
consumer, direct: nor, as he thought, do the words “ cash price” 
cover the appellants’ sales, which are credit sales. 

The High Court,:on appeal, took a different view of the 
Act. The learned Chief Justice of Bombay, who gave the 
leading judgment, discussing the words of the section separately, 
held that the preferable meaning to be attached to the terin 
« wholesale price” as therein found was that of a price paid on 
a sale of a substantial quantity of goods rather than of a price 
in contrast with a retail price; and when regard was had to the 
enormous quantities of oil represented by the appellants’ sales, 
and the substantial amount involved in even the smallest of 
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them, he thought their sales might properly be regarded as 
« wholesale’. He held further that while the appellants’ sales 
were normally made on a credit of 30 days, there was no 
difficulty in ascertaining the cash price by deducting from the 
credit price a discount at the ordinary current rate: and that 
while the expression “trade discount” did import a discount 
allowed to the trade, he thought that the Crown was justified 
in conceding as a deduction from the appellants’ list prices an 
average discount of 12} per cent., fairly representing the actual 
discount allowed by the appellants to their customers in their 
annual accounts. The alternative in the learned Chief Justice’s 
view was to hold not that there being no room for a “ trade” 
iscount in the transaction the sale was not one for a wholesale 
price in terms of the Act at all, but that no discount whatever 
onld be allowed to the appellants who would then be left 
ble with duty on their imported oils at their current list 
ss only a discount for credit given. In his view 
gly the contentions of Government were well founded 
e action failed. And in all this Baker, J., concurred, 
ugh he found in the reported case later to be referred to a 
rther reason for the same conclusion. 














Their Lordships are unable to subscribe to these views of 
the learned Chief Justice. He has only, as they think, been able to 
reach them by dealing separately with the terms of an enactment 
which is in its nature composite. He has not availed himself, as 
an aid to construction, of the light thrown upon each of its expres- 
sions by the presence within it of the others. Further in his con- 
struction of the words he has, they think, hardly had sufficient 
regard to the setting in which they are found. In these respects, 
in their Lordships’ view, the method of analysis adopted by the 
learned Chief Justice is on principle open to objection, and it 
has resulted in a meaning being attributed to the enactment 
which is not as they think otherwise obtainable. 


Sections 29 and 30 are sections of a taxing Act not to be 
pressed against ihe taxpayer beyond their plain intendment, 
and taken as a whole, as their Lordships read them, they seem 
to disclose on the part of the legislature when describing the 
price which is to represent the “real value” of the goods to be 
taxed a definite purpose to define a price—conservative in its 
every aspect and free in particular from any loading for any 
post importation charges incurred in relation to the goods. The 





Secretary 
of State for 
India 





Lord 
Blanesburgh 





of State for 
India. 





Lord 
Blanesburgh 


444 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


price is to be a price for goods, as they are both at the “time” 
and “place” of importation. It is to be a “cash price,” that is 
to say, a price free from any augmentation for credit or other 
advantage allowed to a buyer; it is to be a net price, that is to 
say, it is a price “less trade discount’. And this last expression,, 
supplemented by these other indications, confirms in their Lord- 
ships’ view the conclusion that the words “wholesale . . 
price” are used in the section in contradistinction to a “retail 
price” and that not only on the ground that such is a well- 
recognised meaning of the words but because their association 
with the words “trade discount” indicates that sales to the trade 
are those in contemplation, and also because only by attachin 
that meaning to the word js the “wholesale” price relieved o 
the loading representing post importation expenses, which, 
a matter of business, must always be charged to the consume 
and which in the other words of the section already all 
are so carefully eliminated. If the question of constru 
to be determined solely by reason of the presence of 
“cash” in the definition their Lordships would have 
agreement with the Chief Justice. But thateis by no mean 
case. i 


Their Lordships accordingly reach theí conclusion that in 
no sense can the price charged to consumers for the machinery 
oils imported by the appellants be regarded as such “a whole- 
sale cash price” as is described in the Act, nor is it in their 
judgment possible by further inquiry to extract any such price 
from any other available material. Indeed the Act as their 
Lordships read it does not invite any such further inquiry. 
The wholesale cash price primarily in view is, they cannot 
doubt, that price current for staple articles, the amount of 
which, if not a subject of daily publication in the press, is easily 
ascertainable in appropriate trade circles. Their Lordships do 
not find in the section any sufficient indication that the alter- 
native basis of assessment indicated in S. 30 (b) is only tobe a 
“dernier resort”. For the great bulk of dutiable goods in their 
infinite variety it must, they feel satisfied,.be the only available 
basis. 

And in their Lordships’ judgment it is the basis on which 
these oils of the appellants must be charged to duty. 


‘This conclusion really disposes of the appeal. For any 
proved overcharge of duty alleged in the plaint liability is 
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er S. 30 (b), the bills of entry value, for reasons already 
icated, may not be fully adequate, no other basis of value has 

>, © this footing been put forward, and to it no objection can in 

däs action be taken. None, indeed, was taken to the acceptance 
by the learned Trial Judge of that basis of value as the founda- 
tion of the relief to the appellants which he decreed andit was 
the basis accepted by the authorities themselves for many years. 
Their Lordships were informed that as a result of some 
change of procedure, operative as from the Ist April, 1926, the 
` question at issue on this appeal cannot again arise with 
‘reference to imports subsequent to that date. But the nature of 
ae change was not explained in detail, and their Lordships 
<< ‘cordingly been careful in terms to confine their judg- 
the respondent’s liability for the actual overpayments 

the appellants in their plaint. 


aW Lordships would only further observe that the case 
of The Vacuum Oil Co. v. The Secretary of State for Indial 
which related to the duty on the ‘Mobiloil” of the appellants 
imported and sold to the trade, and upon which such great re- 
liance was placed by the High Court, Baker, J., regarding it as 
decisive, does not, when properly appreciated, cover the broad 
question now raised. It is unnecessary, therefore, further to 
consider it on this occasion. 





For these reasons their Lordships are of opinion that the 
appeal should be allowed: that the decree of the 5th August 
1930, should be discharged, and that of the 5th April, 1929. 
restored. 


They will humbly advise His Majesty accordingly. 


The respondent must pay the appellants’ costs of the appeal 
to the High Court and of this appeal. 


Solicitors for appellants: Kerly Sons & Karuth. 
Solicitor for respondent: Solicitor, India O fice. 
K. J. RJS. R. Appeal allowed. 





1. (1921) I. L. R. 47 Bom. 174. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR Horace OWEN Compton BEASLEY, Kt., 
Chief Justice AND Mr. JUSTICE CORNISE. 


B. Chenchuram Naidu .. Appellant® (Plaintif) 
v. i 
Muhammad Babavuddin Sahib .. Respondent (Defendant). 


Ciwi Procedure Code (V of 1908), O. 23, r. 1—Suit for ejeciment 
of respondent, a tenant, by landlord—Previous swit by landlord aqainsi 
respondent along with amother—Suti withdrawn against respondeyxiled tos 


- applying for leave to file a fresh suit against him—Fresh sutt ftion had 


respondeni—Suit whether barı ed. 


Where the appellant, a landlord, sued originally another perso 
present respondent, a tenant, for eyectment and withdrew his suit aga en in 
present respondent for want of notice to him to quit, without obtaining the 
to file a fresh suit against him, and subsequently he nled against him 


- ttle 


respondent) a fresh suit for ejectment, on the question whether the ~- 
suit was barred under O. 23,1. 1 of the Civil Procedure Code asa Pa 
the same ‘subject-matter’ as the previous one, 
Held, that it would be wrong to hold that the suit was ba 
of provisions of O. 23, r. 1. ' ¥ 
The series of acts or transactions which formed tha basis of the<. ormer 
suit was incomplete because there was no notice to quilt. The second series of 
acts or transactions is complete because the notice to quit has been given, and, 
therefore, the two suits are not in respect of the same subject-matter. 


Rakhmabat v. Mahadeo Narayan, (1917) I. L. R. 42 Bom. 155 at 158, 
relied on. 


Appeal against the decree of the Court of the City Civil 
Judge, Madras, in Original Suit No. 376 of 1928. 

K. Krishnaswaint Atyangar and P. V. Venugopala Atyar 
for appellant. 

Rafiuddin Ahmed for respondent. 

The judgment of the Court was delivered by 

Beasley, C. J.—This was a suit in ejectment. The plain- 
tiff, the appellant here, claimed to be the owner of the 
suit kand and entitled to eject the defendan: from the super- 
structure on it. The learned City Civil Judze dismissed the 
appellant’s suit. A suit had been filed in 1924 in the same 
Court, O.S. No. 422 of 1924, by the appellant against another 
person as the 1st defendant and the respondent here as the 2nd 
defendant to eject them The suit was withdrawn as against 
the respondent here by the appellant but at the time when he 
withdrew the suit he did not ask for liberty to file a fresh suit 
against the respondent. The learned City Civil Judge held that 
that was a statutory bar to the filing of the suit under appeal 


he word 


M ‘i 
Jo 





"C, C. C. Appeal No. 14 of 1929. 26th April, 1932. 
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against the respondent. Upon that ground he dismissed the 
suit. He also went into the merits of the case and held that 
the appellant failed to prove his title and upon that ground also 
he dismissed the suit. 


The first thing we have got to consider here is whether the 
appellant was prevented from filing the suit under appeal 
against the respondent by reason of the fact that he withdrew 
his claim against the respondent in the previous suit without 
reserving his right to file this suit. That was a suit in which 
there were two defendants. The Ist defendant was a tenant 

aying rent to the plaintiff and the respondent was also made a 

arty to the suit. The respondent put in a written statement in 

hich he put the plaintiff to proof of his title and alleged that 
fie had not been given a written notice to quit which was a fact. 
During the hearing of the case, the appellant withdrew his suit 
against-the respondent thus exonerating him and proceeded 
with his suit against the lst defendant. The learned City Civil 
Judge who tried that suit gives an account of what took place 
in his judgment as follows :— 

“ Plaintif has now exonerated 2nd defendant. The suit against him is 
accordingly withdrawn, but liberty to litigate his right, if any, in respect of 
the suit house is i to him.” 

A separate order was passed subsequently some days after- 
wards and it runs as follows :— 

“Plaintiff exonerates 2nd defendant. Suit against 2nd defendant is 


withdrawn. No costs. 2nd defendant's right to litigate his claim in this house, 
if any, is reserved to him.” 


The learned Trial Judge has construed those orders as 
reserving liberty to the 2nd defendant to litigate his claim and, 
indeed, that is what the latter of the two orders distinctly says. 
We have had the advantage also of the statement of Mr. Rafiud- 
din, who appeared on behalf of the 2nd defendant in that suit 
and represents the respondent here, who has told us that he 
asked that this reservation of the 2nd defendant’s right should 
be made and it is quite obvious that it was as a result of that 
request that the order, to which reference has already been 
made, was made. We accept what Mr. Rafiuddin had told us 
and although it does appear to us to have been quite un- 
necessary to make any reservation of the 2nd defendant’s 
right, however, we are satisfied that that right was reserved at 
the express request of Mr. Rafiuddin so that the learned Trial 
Judge’s interpretation of those orders is perfectly correct and 
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therefore there was no reservation of liberty to the appellant, 
the plaintiff in the suit, to file another suit against the respond- 
ent. But was such leave necessary? ‘The question here is 
whether the suit under appeal was a suit for the same ‘“subject- 
matter’’ as the previous suit. That, of course, was a suit to eject 
the respondent and this suit also claims the same relief against 
the respondent. But it does not necessarily follow that because 
in an ejectment suit the claim is the same, the statutory bar 
under O. 23, r. 1 is raised against the appellant. It is argued 
before us that the reasons why the 2nd defendant was exonerat- 
ed in the earlier suit was because no written notice to quit had 
been given to him. On the other side it is argued that it was 
because of the point raised with regard to the appellant’s title 
It is argued that it was because he was unable to prove his 
title that he exonerated the respondent. One answer to that ts 
that he proceeded with his suit against the 1st defendant t andl it 
was equally important to him to prove his title against the Ist 
defendant. If he had no title, he could not succeed against the 
Ist defendant any more than he could against the 2nd defend- 
ant. It seems tous to be much more probable that the appel- 
lant did not proceed against the respondent here, the 2nd 
defendant, because he had not given him notige to quit. It was 
no good going on with the suit against the respondent and suc- 
ceeding in proving his title if the claim was bound to fail by 
reason of the defect that he had not given him written notice. 
What has to be considered here is, what is the meaning of 
“subject-matter” and we derive great assistance upon this point 
from Rakhmabai v. Mahadeo Narayani, which seems to us to 
be directly in point. That was a suit brought by the plaintiff to 
eject the defendant. Finding however that there was no sufficient 
notice to quit, he withdrew the suit without obtaining the leave 
of the Court. Subsequently the plaintiff having given a formal 
notice to quit brought a fresh suit for ejectment. The defend- 
ant contended that the withdrawal of the former suit without 
permission operated as a bar to the second suit under O. 23, r.l 
of the Civil Procedure Code of 1908. It was held that the 
withdrawal did not operate as a bar as the previous suit was 
not a suit for the same subject-matter as the second suit within 
the meaning of O. 23, r. 1 oí the Civil Procedure Code of 
1908, and that “ subject-matter ” means “ the series of acts or 





- 





1. (1917) L L. R. 42 B. 155. 
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transactions alleged to exist giving rise to the relief claimed”. 
Scott, C. J., at page 158 says: 


“The question is whether the previous suit was a suit for the same 
subject-matter as the present suit within the meaning of O. 23, r.1. Weare 
of opinion that ‘subject-matter’ means, to use the words of O. I, r. 1 ‘the series 
of acts or transactions alleged to exist giving rise to the relief claimed’. 
Obviously the first series of acts or transactions which formed the basis of the 
first suit was incomplete, or the plaintiff would have been able to prosecute his 
suit to decree. It was incomplete because there was no notice to quit. The 
second series of acts or transactions is complete because the notice to quit has 
been given, and therefore, the two suits are not in respect of the same 
subject-matter ..... In the first suit between the present parties thcre 
was no cause of action because notice had not been given In the present suit 
there is a cause of action because notice has been given. Therefore, the 
causes of action are not the same.” 


With those observations we entirely agree. To hold 
otherwise would be to place a defendant, against whom an 
ejectment suit is launched without previously giving him the 
required written notice and against whom the suit is withdrawn 
for that reason, in an impregnable position. Never thereafter 
would the owner of the property be able to eject him from his 
premises. In fact the tenant would become the owner of the 
property. That never could have been the intention of O. 23, 
r. 1. We, therefore, hold that, although the learned Trial Judge 
was right in his interpretation of his own orders, he was wrong 
in holding that the suit was barred by reason of the provisions 
of O. 23, r. 1. We now go on to examine his other findings. 

[Examining the Lower Court’s finding as regards the title 
of the appellant to the suit property, their Lordships came to 
the conclusion that he had absolute title and proceeded] 

Under these circumstances, this appeal must be allowed 
with costs throughout. The further question with regard to 
valuation will be dealt with in the trial Court. 


K: C. Appeal allowed. 


R—57 
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[FULL BENCH.] 


PRESENT :—Sm Horace OWEN Compton BEASLEY, Kt., 
Chief Justice, JUSTICE Sirk RameEsam, Mr. JUSTICE RELLY, 
Mr. JUSTICE ANANTAKRISHNA AIYAR AND MR. JUSTICE 
SUNDARAM CHETTY. 


Lieutenant Srinivasa Rajamani Rajah 

Deo, the Rajah of Mandasa (dead) 
and another .. Petthonerse (Respon- 
dent and his L. R.) 

y. 
Senapathi Jagannayakulu and others .. Respondents (Peti- 
itoners). 

Madras Estates Land Act (I of 1908), S. 172= Order by Board of 
Revenue—High Court—Interference in revision— Civi Procedure Code (V 
of 1908), S. 115—Government of India Act, 1915 (5 and 6 Geo. V, c. 61), 


S. 107— Letters Patent (Madras), S. 16—Practitce—Full Bench ruling doubt- 
ed by Diviston Bench—Reference to “larger” Full Bench—Procedure 


Held, by the Full Bench,- Sundaram Chetty, J., dissenting.—The 
Revenue Officer when making a settlement of rents under Chapter XI 
of the Madras Estates Land Act is not a Civil Court. So the Board of 
Revenue, when directing the revision of his proceedings under S. 172, is also 
not a Civil Court and the High Court cannot, either under S. 115 of the 
Code of Civil Procedure or under S. 107 of the Government of India Act, 
revise an order made, or purporting to be made, by the Board of Revenue 
under S. 172 of the Madras Estates Land Act. 


Per Beasley, C. J. and Reidly, J—When a Division Bench doubts the 
correctness of the 1uling of a Full Bench, the proper procedure is to refer 
the matter to the Chief Justice and it is for him to consider whether the 
question should be reconsidered by alarger Bench. It is not open to the 
Division Bench itself to make the reference. 


Petition No. 192 of 1926 under Ss. 115 of Act V of 
1908 and 107 of the Government of India Act to revise the 
preliminary order of the Board of Revenue, dated 27th 
October, 1925, and the final order, dated 17th December, 1925, 
in B. P. Mis. No. 2783, revising under S. 172 of the Madras 
Estates Land Act the settlement of rent made by the Special 
Revenue Officer of Ganjam on 18th August, 1923 and Petition 
No. 1109 of 1926 under Ss. 115 of Act V of 1908 and 107 
of the Government of India Act to revise the proceedings of the” 
Board of Revenue, No. 633, dated 17th March, 1926, in Appeal 
No. 1 of 1925. 


V. V. Srinivasa Aiyangar, S. Varadachartar, K. Bhashyam 
Aryangar and K. Veeraraghavachariar for petitioners. 


B. Jagannadha Das for respondents. 








* C. R. Ps. Nos 192 and 1109 of 1926. 25th November, 1931. 
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The Court (Wallace and Tiruvenkata dchariyar, JJ.) made 
the following 

ORDER OF REFERENCE TO A FuLL Benca. Wallace, J.—This 
Civil Revision Petition is presented against the order of the Board 
of Revenue revising its own previous decision in a matter of settle- 
ment of rent for the purpose of a record-of-rights under Chapter XI 
of the Madras Estates Land Act. In connection with the prepara- 
tion of the record-of-rights a Special Revenue Officer settled under 
section 169 of the Act the rents in 21 villages of the Mandasa 
Estate. Objections were filed under section 169 against the 
settlement and disposed of. Appeals were filed under section 171 
by the ryots before the Board of Revenue which has been consti- 
tuted the appellate authority under that section, but they were dis- 
missed as out of time. The ryots petitioned His Excellency the 
vernor that the settlement should be revised. On that request 
eing forwarded to the Board of Revenue the Board suo motu 
ok up the matter on revision under section 172 and has revised 
tes in favour of the ryots, the result being, we are told, an 
-loss of Rs. 22,000 to the Rajah. It is against that order 
at the Rajah now moves the High Court in revision. 

The first question obviously is whether the High Court has any 
power of revision over such an order of the Board of Revenue. 
It is admitted by the petitioner’s learned counsel that there is a 
recent Full Bench decision of this Court directly on this point, the 
ruling in Civil Revision Petitions Nos. 1027 and 1028 of 1924 
pronounced on the 12th of April, 1928. The question referred to 
that Full Bench was, 

“Has the High Court in the exercise of its revistonal jurisdiction 
either under section 115 of the Civil Procedure Code or section 107 of 
the Government of India Act of 1919 power to revise orders passed by the 
Board of Revenue under Chapter XI or section 205 of the Estates Land 
Act?” 

The Full Bench consisted of three Judges, and two of the three 
learned Judges decided both the points in the negative. The 
other learned Judge decided that the High Court has limited powers 
in certain specified cases to interfere in revision with orders under 
section 205, and he declined to answer the question as to the High 
Court’s powers to revise orders under Chapter XI, as he con- 
sidered the point did not arise in the litigation which gave rise to 
the reference. The other two learned Judges agreed that the 
question of the power of the High Court to revise orders under 
Chapter XI did not actually arise in the litigation before them but 
nevertheless decided the point. The petitioner seeks to avoid this 
finding of the Full Bench on two grounds, first, that it is not a 
decision as regards the revisional powers of the High Court in the 
matter of orders under Chapter XI, since a decision on that point 
was not necessary for the purpose of the litigation before it and 
since one of the learned Judges declined to decide the point; and 
secondly, that, even if it is a decision binding on this Bench, the 
decision requires further consideration than the Full Bench has 
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given it. He urges that the matters should therefore be referred 
to a larger Bench to consider the correctness of the Full Bench 
decision. Even if I agree that the decision of the Full Bench is 
obiter dictum as regards the High Courts powers of revision of 
orders under Chapter XI, undoubtedly the decision is entitled to 
the greatest respect from us, and unless I feel pressed by the 
other consideration, namely, that the matter does require further 
consideration, I should not be inclined to direct reference to a 
fuller Bench but would be content to follow the majority decision 
on the principle of stare decisis. But having heard the matter 
argued at length I am led to conclude that there is a strong argu- 
able case on both sides, and that the matter does require more 
consideration from other points of view than have been dealt with 
by the Full Bench, and that in view of the obiter nature of the 
decision, the refusal of one learned Judge to give a ruling, and th 
importance of the subject it is desirable that the matter be deal 
with by a larger Bench of not less than five Judges. It may- 
that the larger Bench may regard the discussion as to the 
Court’s powers under Chapter XI as inseparable from disc 
as to its powers under section 205, even as the present Full Bench 
has done, in which case its decision will be applicable to both points 
though the latter does not directly arise in this litigation. 


The questions we have heard argued at the bar are first, 
whether in the present case there 1s prima facte an illegal or irregu- 
lar exercise of jurisdiction by the Board of Revenue, which, if 
the High Court has power, ought to be set aside by~it, secondly, 
whether prima facie the High Court has power to interfere in 
revision with such an order of the Board of Revenue, and thirdly, 
whether, if so, the decision of the Full Bench should not be referred 
to a larger Bench for further discussion. I will for convenience 
in my statement of the case take points 2 and 3 together, and I 
am endeavouring, since my conclusion is that the whole matter 
should be fully re-argued before a Full Bench, to limit my dis- 
cussion here rigidly to the main heads of argument and avoid 
details. 

Before discussing these points I shall deal very shortly with 
a contention which has been, advanced by respondents that this 
Bench has no power thus to refer a Full Bench decision to a 
larger Bench. I can see no substance in this objection. The 
Rules on the Appellate Side permit a Division Bench to refer any 
matter to a Full Bench, and there are precedents for a Division 
Bench referring the decision of a Full Bench for consideration by 
a larger Bench. See Ramaswams Chettiar v. Mallappa Reddiar’. 
In a somewhat similar case in Rangoon a Bench of that Court 
adopted a similar procedure. See K. 4. M. Mohideen v. Bakshi 
Ram.? 










1. (1920) I.L.R. 43 M. 760: 39 M.L.J. 350 (F.B.). 
2. (1925) I.L.R. 3 Rang. 410 (F.B.). 
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Point 2.—The answer to the question, whether prima facie 
the High Court has power to interfere in revision with orders of 
the Board of Revenue under Chapter XI, depends in my view 
chiefy on a consideration of sections 106 and 107 of the Govern- 
ment of India Act and section 16 of the Letters Patent. The High 
Court by virtue of section 16 of the Letters Patent is a Court of 
Appeal (using that word in a wide sense including revision, refer- 
ence and so on) from Civil Courts in the Presidency and from all 
other Courts subject to its superintendence. This power is one 
which is derived from Parliament and cannot be added to or sub- 
tracted from by any enactment of a Local Government, but it is sub- 
ject to the legislative powers of the Governor-General in Council 
under section 44 of the Letters Patent. The powers of the High 
Court cannot therefore be affected by any statute passed by the 
Local Government. Even if such a statute professes to lay down, 

or example, that a particular tribunal was not a Civil Court or 

not a Court subject to the superintendence of the High Court it 
wi jd be of no effect if the High Court itself decided on a con- 
sideration of the case that such tribunal waa a Civil Court or was 
a Court subject to the superintendence of the High Court. 
No doubt in deciding whether or not a particular Court established 
by the Local Government is or is not under the superintendence 
of the High Court the High Court would consider the nature of 
the Court as constituted by the Local Government; but the final 
arbiter as to whether or not it was a Court under the superinten- 
dence of the High Court is the High Court and not the Local 
Government. Hence apy contention or conclusion that the Madras 
Estates Land Act itself does not confer the power of revision on 
the High Court or even that the Local Government did not intend 
to confer such powers on the High Court or that under rules 
framed by the Local Government the Board of Revenue is appoint- 
ed as the final appellate authority under section 171 or as the final 
revisional authority under section 172 is neither here nor there. 
It is for the High Court to decide whether the Board of Revenue 
in exercising this appellate or revisional power is or is not a Civil 
Court or a Court subject to the superintendence of the High Court. 

The Full Bench has decided that the Board of Revenue in 
such matters is neither a Civil Court nor a Court subject to the 
superintendence of the High Court. That decision was vehemently 
attacked before us and it seems to me there are arguable reasons 
for holding that the reasons given by the learned concurring Judges 
as set out by them in their judgments are inadequate to establish 
that proposition. In discussing whether the Board of Revenue is 
a Civil Court, e.g., the concurring Judges hold that so far as the 
term “Civil Court” is concerned the discussion is concluded when 
they hold that it is not a Civil Court within the meaning of section 3 
of the Code of Civil Procedure. I suggest that it certainly has 
to be further considered whether the phrase “Civil Court,” as 
used in section 16 of the Letters Patent, has any reference to or 
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is circumscribed by the definition in the Civil Procedure Code. 
Section 3 does not profess to be exhaustive of Civil Courts. It 
merely defines the position of the various Civil Courts in the 
hierarchy of Courts. Again section 189 of the Estates Land Act 
does distinguish between Civil Courts and Revenue Courts for 
certain purposes, but that does not necessarily mean that a Revenue 
Court is not a species of the genus of “Civil Court”. For y i 
tion of a Civil Court generally we cannot do better tha 
the Privy Council case in Nilmoni Singh Deo v. Taranath K-99 ce" 
—which, be it noted, is the only pronouncement of the Judicial 
Committee cited before us—where their Lordships, recognising 
that the old Civil Procedure Code did distinguish between Civil 
Courts and Revenue Courts, went on to say: 

“It must be allowed that in those sections there ıs a certam distinction 

between the Civil Courts there spoken of and the Rent Courts establish 
by the Act. But ıt ıs entirely another question whether the Rent maf 
does not remain a Civil Court in the sense that it 1s deciding on r 
civil questions between persons seeking their avil nghts” 
The definitive definition of Civil Courts is therefore not fo be 
found in the Civil Procedure Code, but in the phrase “Courts 
deciding on purely civil questions between persons seeking their 
civil rights,” and that prima facie is the meaning in my view to 
be attached to the phrase in section 16 of the Letters Patent. 

Mr. Justice Phillips no doubt refers to Nilmoni Singh- Deo 
v. Taranath Mukerjee* and explains it by saying that the Privy 
Council held that the High Court had jurisdiction because the 
High Court had succeeded to the jurisdiction of the Sudder Court 
which already had jurisdiction over Revenue Courts when the 
High Court Charter Act came into force. But it must be con- 
fessed that that is not the reason given by their Lordships of the 
Privy Council. The learned Judge has not considered the ques- 
tion whether apart from section 3 of the Civil Procedure Code 
and apart t.om the question of superintendence by the High Court 
the Board of Revenue is, in the exercise of its function now under 
consideration, a Civil Court, and the petitioner is justified in con- 
tending that NUmoni Singh Deo v. Taranath Mukerjee*® is a clear 
ruling in his favour which has not so far been adequately distin- 
guished. 

Two methods of interpretation of section 16 of the Letters 
Patent have been advanced, (1) by the petitioner, that by constitut- 
ing the High Court a Court of Appeal from all Civil Courts and 
all other Courts subject to its superintendence, the High Court is 
thereby empowered to exercise an appellate jurisdiction over such 
Courts; (2) by the respondents, that the declaration of the High 
Court as a Court of Appeal does not ipso facto carry with it 
power to exercise appellate jurisdiction over such Courts and that 
such power can only be conferred by a provision ad hoc by statute. 
To apply these theories to the case of any Court which is a Civil 


3. (1882) L.R. 9 I.A. 174. I.L.R. 9 C. 295 at 300 (P.C.). 
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Court, in the former view the appellate jurisdiction of the High 
Court follows the moment it is decided that the Court is a Civil 
Court, while in the latter view the jurisdiction of the High Court 
depends on whether the authority constituting the Court also 
declared expre ‘sly or by implication that it was either a Civil Court 
or uncer the *\erintendence of the High Court. The respondents’ 
theoretical concfation rests chiefly on the argument that the first 
part of section 16, declaring that the „= Court is a Court of 
Appeal, merely means that the Legis’ .ure cannot declare that any 
other Court is a Court of Appeal frum’ Civil Courts or from Courts 
subject to the superintendence of th Tigh Court, and that the 
phrase “shall exercise appellate jurisdictiu. \ must mean something 
different from “shall be a Court of Appeal”. The distinction 
they seek to draw is that the phrase “shall exercise appellate juris- 
diction” means “shall in fact have conferred on it by statute some 
‘power which may be classed under the term appellate jurisdiction”. 
seems to me however that the “exercise of appellate jurisdic- 
” relates to the manner or extent of, i.e., the procedure in, the 
e of appellate jurisdiction rather than to the power of exer- 
ing it, that is, it is the manner and extent of the exercise of its 
appellate jurisdiction that are as laid down “by virtue of any laws 
and regulations now in force”. There is this to be said for the res- 
pondents’ argument that our attention has not been called to any 
reported case where it has been laid down that the High Court 
has appellate jurisdiction over another Court on the simple ground 
that it is a Civil ourt tout seul, while there are several rulings by 
learned High Court Judges, wherein they have laboured, even in 
the case of Courts which are obviously Civil Courts, for example, 
a Small Cause Court, to find some statutory provision indicating 
an actual subordination to the High Court or some power in the 
High Court derived by inheritance at the time of the passing of 
the Charter Act, in order to decide whether the High Court has 
appellate jurisdiction or not. For example, B. C. Chunder and 
others v. S. S. Debea and another* (under the heading “Rulings’”), 
Pirbhai Kimji v. B. B. & C. I. Railway Co.* (referring to the 
Small Cause Court of Bombay), Bat Jamna v. Bai Jadav, Abdul 
Sattar Sahib v. Special Deputy Collector, Visagapatam Harbour 
Acquisition’ (Land Acquisition Court although only section 115 of 
the Code of Civil Procedure is really considered there), Chattan 
Patgosi Mahapatra v. Kunja Behari Patnask* and particularly 
Chatterjee v. Tribed® and Allen Bros. & Co. v. Bando & Co.*° 
On the other hand a Full Bench of five Judges, the 
Patna High Court in Shivnandan Prasad Singh v. King- 
Emperor™ has held that section 27 of the Letters Patent, 
E ee A, S se Pe ee Ae ee ee 

4. (1866) 6 W.R. 68. 5. (1871) 8 Bom.H.C.R. 59. 

6. (1879) ILL.R. 4 B. 168 (F.B.). 
7, (1923) I.L.R. 47 M. 357: 46 M.L.J 209 (F.B ) 

8. (1911) I.L.R. 38 C. 832. 9. (1921) I.L.R. 49 C. 528. 

10. (1922) I.L.R. 49 C. 931. 11. (1918) 3 Pat.L.J. 581 (F.B). 
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Calcutta, framed in exactly the same language regarding Criminal 
Courts as section 16 regarding Civil Courts meant prima facie that 
the High Court exercises appellate jurisdiction over all Criminal 
Courts unless that power has been expressly taken away by the 
Governor-General in Council by legislation. And, as already 
noted, respondents have not been able to adduce any ruling of the 
Privy Council in favour of the argument. On his side the peti- 
tioner argues with force that the constitution of the High Court 
as a Court of Record with unlimited jurisdiction ipso facto creates 
it as a Court with superintendence over all Civil Courts of limited 
or inferior jurisdiction. In the words of Rex v. Shoreditch Assess- 
ment Committee: Morgan, Ex partet’: 

“Subjection to the High Court ıs a necessary and inseparable incident to 


all tribunals of limited jumsdiction; for the existence of the limit necessi- 
tates an authority to determine and enforce it.” 









The petitioner of course has also in his favour the decision of 
Bench of this Court in Vallurt Narasimha Rao v. The Ryots ' 
Peddamamidipalli, which was overruled by the Full Bench. 
contention of the respondents that in order to decide whe 
High Court has appellate jurisdiction over a Court, we 
embark on a minute search of the statute constituting that Cou 
in order to find some indication however small that the Legisla- 
ture intended to put the Court under superintendence of the High 
Court is far-fetched. One would rather deduce that, where the 
Legislature intended to subordinate a Court to the High Court 
but does not make it very chear by the statute ghich creates the 
Court, the reason is because the provisions of the Letters Patent 
make it unnecessary to do so. It is in my view certainly open to 
considerable argument whether the simpler view of the interpreta- 
tion of section 16 of the Letters Patent suggested by the petitioner 
is not after all the correct one. 

As to which of these two propositions in this general form is 
correct, and the decision as to the High Court’s jurisdiction over 
the Board of Revenue will mainly turn upon which is correct— 
the Full Bench has not devoted its attention. There is some dis- 
cussion no doubt on the point with reference to the case in Allen 
Bros. & Co. v. Bondo & Co? but the Patna case has not at all 
been mentioned. Both the learned concurring Judges seem to 
regard the discussion as concluded when they are unable to find 
any statutory provision in the local Act making the Board of 
Revenue subordinate to the High Court. But as already observed 
the intention of the local Legislature cannot deprive the High 
Court of jurisdiction which it already may possess otherwise. 

Another point of attack is that the learned concurring Judges 
seem to regard the existence of a concurrent power of revision both 
in the High Court and in the Board of Revenue as an anomaly. 





10. (1922) I.L.R. 49 C. 931. 
12. (1910) 2 K.B. 859 at 880. 13. (1925) I.L.R. 49 M. 499. 
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But a concurrent power of revision is already present in certain 
provisions of the Criminal Procedure Code. In any case the 
anomaly is resolved if the High Court is held to be the superior 
Court of revision. 


As to the view that the Board of Revenue in matters of its 
functions under Chapter XI is a Civil Court within the meaning 
of the phrase as interpreted in Nilmons Singh Deo v. Taranath 
Mukerjee®? it seems to me a great deal can be said in 
favour of it. The essential purpose of the pre- 
paration of the record-of-rights is the settlement of a fair 
and equitable rent between the landholder and the tenant, a matter 
which would obviously be ordinarily within the jurisdiction of the 
ordinary Civil Court if it were not taken away by enactment. 
. Whether or not the actual preparation of the record-of-nghts under 
section 165 is in essence a Civil Court matter may be open to 

oubt; but the settlement of the rent under section 168 and the 
sequences of that settlement certainly prima facte do appear to 
peso. In the Act itself such a settlement between the individual 
tenant and his landlord is definitely recognized to be a matter for 
decision by a Revenue Court—(see sections 25 and 189), and is 
therefore—by force of Nilmoni Singh Deo v. Taranath Mukeryjee's* 
case, a Civil Court matter. It is difficult to see how such a settle- 
mem loses that character when it is made between a group of 
ryots and the landlord, and difficult to refuse to regard it still as 
a determination of civil rights. The criterion of whether or not 
certain proceedirlgs are the proceedings of a Civil Court cannot 
depend on the number of parties to the proceedings. 

If I accept respondents’ contention that the Act itself and the 
rules framed under it may be referred to usefully at all on this 
part of the discussion, these do not assist. Under the rules framed 
under section 215, for inquiries into objections which are enter- 
tained after the publication of the record-of-rights, the parties are 
tu be arrayed as plaintiff and defendant—see rule 15—and by 
Form No. 6 issued to them they are called upon to produce all 
their evidence, oral and documentary. If we go to the Act itself, 
the Civil Court nature of the proceedings seems to me an obvious 
corrollary of the provisions of sections 178 and 179, which enact 
that during the pendency of the preparation of the record-of-rghts 
the cognizance of such matters is taken away from the ordinary 
Civil Courts, and of section 173 which permits a suit in the ordinary 
Civil Court to set aside a finally determined entry in the record- 
of-rights. In this way it seems to me that the Legislature recog- 
nized these matters to be essentially of a Civil Court nature to be 
finally determined by the Civil Court itself. The observations 
of Devadoss, J., in Vallurt Narasimha Rao v. The Ryots of Pedda- 
mamidipalli® may be usefully considered also in this connection. 





3. (1882) L R. 9 I.A. 174: I.L.R. 9 C, 295 (P.C.). 
13. (1925) I.L.R. 49 M. 499. 
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It may be argued with much cogency that the mere fact that a 
portion of the ordinary civil jurisdiction of the Civil Court is taken 
away by the Local Government and given to a special Court called 
a Revenue Court does not in the first place deprive that Special 
Court of its real character as a Civil Court or in the second place 
deprive the High Court of the jurisdiction vested in it by section 16 
of the Letters Patent over such Courts which are merely a species 
of Civil Courts. I find that this aspect of the problem has not 
been considered at all by the learned concurring Judges in the 
Full Bench decision. 

If on re-consideration the Full Bench again hold that the 
Board of Revenue is not a Civil Court in these matters it wor"? 
of course further have to consider the question whether or n” 


is a Court subject to the superintendence of the High Court. ae 
is not a point into which I feel constrained to go at preserift ast 


that need be shown at present is the existence of a prima + 
case for consideration by a larger Bench. I answer my Po 
by saying that I have shown that a prima facie case exists. 
Point [—The next question is, assuming that there is a prima 
facte case for fresh consideration, should that fresh consideration 
be ordered now? In other words, is there a prima facie case for 
the interference of the High Court in revision, if it be held that 
it has power to interfere. Has the Board of Revenue prima facte 
exerciged its jurisdiction illegally or improperly?, We have heard 
Counsel on this point also. The petitioner pig his case on two 
grounds, first, that no Court has jurisdiction to revise its own 
decision on appeal and secondly, that section 172 gives the Board 
no jurisdiction to revise on the merits orders passed in appeal 
under section 171. On the first ground the respondents contend 
that the word “revision” here is not used in its ordinary legal 
sense but has some esoteric meaning peculiar to this Act. This 
does not seem to me a fruitful line of argument. The word 
“revision” has a definite legal meaning as distinct from “appeal” on 
the one hand and from “review” on the other. It means the authority 
suo motu or on motion by party to scrutinize the proceedings of 
inferior and subordinate tribunals and to correct these if necessary 
in the interests of justice. It does not ordinarily connote authority 
to rehear and alter decisions of the revising authority itself. Even 
the High Court has not got that power. Hence the conferment 
by section 172 of the power of revision on the Board of Revenue 
does not to my mind prima facte connote authority to rehear cases 
and alter its own decision, nor does it seem to me that any power 
of review is what has been conferred by section 172. Further a 
Court has no inherent power to review except as to matters of 
clerical or formal errors. It is true that Order 47, Code of Civil 
Procedure, is not excluded from section 192 of the Estates Land 
Act. But the present reversal by the Board of Revenue on the 
merits of its own decision on appeal is not based on any of the 
grounds set out under Order 47. It is in effect a re-hearing of 
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the appeal or rather a hearing of an appeal against its own deci- 
sion in appeal. Such a power is not inherent in a Court and it 
ig open to grave doubt whether it is possessed by the Board of 
Revenue when it acts as a Civil Court. The fact that the order 
revised was of a particular nature, namely, an order dismissing the 
appeals as out of time, will not suffice to create such a power when 
it is not conferred by statute. 


As to the second ground it is certainly arguable that section 172 
as it stands does not contemplate revision by the Board of an 
appellate order under section 171, since the date of the appellate 
order is not fixed as a terminus a qwo for the application of a 
motion for revision. Prima facie then section 172 is not intended 
to give the Board power to revise orders under section 171, and 
this is not strange since it may be the Board’s own order which 
is passed under section 171. A decision on this point is very 

uch hampered by the difficulty which, I think, was shared by 
Counsel on both sides, to reduce to a logical consistency the provi- 
sions of sections 165 to 179 of the Estates Land Act. As I read 
the sections, the scheme seems as follows :— 

Section 172, judging from the periods of limitation fixed in it, 
empowers the Board of Revenue to revise (a) the original record- 
of-rights published under section 165 or (b) the record re-published 
under section 170. I do not forget that section 174 says a note 
of all decisions under section 171 shall be made in the record-of- 
rights. But it is also clear from that section that the decisions 
under section 17] are not to be published; for the final re-publica- 
tion is under section 170. Section 172 seems to give the Board 
power to revise only entries in the published or re-published record- 
of-rights. The language of section 173 (1) might be invoked to 
indicate that an entry in the settlement record prepared under 
section 171 shall be incorporated in the record-of-rights finally 
published under section 170 (3). But such incorporation is not 
contemplated by section 170 (3) itself, according to which the re- 
publication does not await the disposal of any appeal under sec- 
tion 171. Section 173 is very difficult to understand. For 
example, a suit may be filed under it to set aside any entry made 
under clauses (d), (e) and (j) of section 165. If this is to be 
taken as it stands, then the suit lies only against the original entry 
under section 165, and not against any amendments to those entries 
which may have been made under section 169 as a consequence of 
objections to them or under section 170 by the confirming authority. 
Respondents press for this extreme view, but it seems to me to 
make nonsense of the section. To lay down that a person aggrieved 
by the entries in the record-of-rights made under sections 168 to 
171 may not sue to set these aside but has the wholly barren remedy 
of suing to set aside the original entries under section 165 seems 
to me an interpretation of the section so opposed to common sense 
that it must be wrong, and such an interpretation seems also 
directly contradictory to the express wording of sections 176 and 
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179 which later section clearly implies that a suit lies for the 
alteration of entries in the record-of-rights of rent settled under 
sections 168 to 172. Therefore I take it that what a party can 


‘sue under section 173 to have set aside are the original entries in 


the record-of-rights or any amended entries of these which have 
been incorporated in the record-of-rights, so long of course as ` 
these are of the classes set out in sub-sections 3 (a) to (f). 
Though it is not too clear that a suit may be filed against an entry 
in the record-of-rights of an order passed on appeal under sec- 
tion 171, since, as shown, such entry is not an entry incorporated 
in the record-of-rights when finally published, there are other 
indications in section 173, notably the fixing of the date of disposal 
of an appeal under section 171 as a terminus a quo for a suit 
which show that such a suit may lie. A party aggrieved by the 
order in appeal under section 171 therefore would seem to hav 
a remedy by way of a suit. But that is really only an additio 

ground for holding that a remedy by way of revision under sec- 
tion 172 is not given. Certainly a right of suit against an order 


in revision under section 172 is not conferred by section 173. 


A curious point is that neither section 174 nor section 203 
lays down that orders in revision under section 172 shall form 
part of the record-of-rights (although on the contrary section 179 
seems to imply that it shall and does), nor is the rent settled by 
such revision to be deemed under section 176 fair and equitable. 
The respondent tries to explain these lacune by suggesting that 
whole sections of the Bengal Tenancy Act were taken over bodily 
and that confusion has resulted from making what were mere sub- 
sections in the Bengal Tenancy Act into independent sections 
in this Act. I do not regard such a line of argument as legitimate 
or fruitful, and the fact that the jurisdiction of the Board of 
Revenue has to be supported by such desperate means is another 
ground for holding that there is a good prima facte case that it 
does not exist. We have to deal with what the Legislature has 
put before us and we are not at liberty to turn ourselves into 
legislative bodies for the purpose of supplying deficiencies in a 
statute. 


Both the learned concurring Judges were, I think, in error in 
holding that a right of suit lies under section 173 to set aside an 
order passed under section 172. As the statute stands, section 179 
—where curiously enough section 172 is mentioned by the clause 
“save as provided by section 173’—implies that no suit will lie 
to alter any order made under section 172, and yet under section 176 
rents settled under section 172 are not deemed to have been cor- 
rectly settled We have the astonishing result that the rent deter- 
mined in appeal under section 171 is deemed fair and equitable 
rent, but, if revised under section 172, it is not. It seems to me 
easier and more sensible to hold that there is no power to revise the 
rate of rent fixed under- section 171 and that such revision as is 
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contemplated by section 172 is confined as usual to matters of illegal 
or irregular exercise of jurisdiction by tribunals subordinate to the 
Board of Revenue. Otherwise the Board of Revenue has unlimited 
jurisdiction to fix finally a rate of rent which, while cancelling a 
rate of rent deemed fair and equitable, is not itself deemed fair 
and equitable, and, more than that, can defeat the successful party 
under section 171 by deferring this revision until after the six 
months for a suit to set aside the order under section 171 has 
expired. That is what has been done in the present case. If the 
respondents’ arguments prevail, the unsuccessful party under sec- 
tion 171 can move in two ways, by revision on the merits under 
section 172 or by a suit under section 173, while the successful 
party may be defeated without remedy by a revision under sec- 
tion 172 after the limitation period for a suit under section 173 
las expired. 

Another possible view of these sections is that the power of 
the Board of Revenue under section 172 is restricted to directing 
a revision in the sense of a re-trial of the whole matter, when 
within the two years experience has shown that the system intro- 


duced was unworkable. That view would explain the anomaly 


that section 176 does not mention section 172, but, needless to say, 
the Board of Revenue has not in tbis case directed such a re-trial. 

Whatever the true interpretation of these difficult sections may 
be, ıt is at least obvious that there is a fair arguable case on both 
the grounds urged by the petitioner that the Board of Revenue 
exceeded its jurisdiction in revising its own order under appeal 
under section 171. I have therefore come to the conclusion, with 
some difħdence, but with a real sense that the whole matter requires 
more consideration than it has had at the hands of the Full Bench, 
that this case should be referred to a larger Bench for decision 
of the general question whether the High Court has power to 
interfere with a decision of the Board of Revenue under Chapter XI 
of the Estates Land Act. In view also of the difficulty of extract- 
ing any coherent procedure out of the provisions of that chapter, 
I would also refer for the decision of that Bench, if its answer 
to the first question is that the High Court has such power, the 
question of fact whether the Board of Revenue has in this parti- 
cular case exceeded the jurisdiction conferred upon it, and would 
refer for the final decision of that Bench the entire consideration 
of the final order to be passed in this case. 

Tiruvenkata Achariyar, J—This is a petition preferred under 
section 107 of the Government of India Act and section 115 of 
the Civil Procedure Code against an order of the Board of Revenue 
purporting to be passed under section 172 of the Madras Estates 
Land Act. The petitioner is the landholder of the Estate of 
Mandasa which is situate in the Ganjam District; the respondents 
are the ryots of 21 villages of that estate On the application 
of the ryots of the said villages, the Local Government ordered 
that a survey be made and a record-of-rights be prepared in res- 
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pect of those villages. That order was carried out and the final 
record of such rights was duly published as-required by sub-sec- 
tion (2) of section 166._ The Local Government then, on the 
application made to them under section 168 by the said ryots, 
directed a settlement of the rents of those villages. The Revenue 
Officer deputed for the purpose after holding an enquiry as direct- 
ed in sections 168 and 169 passed his final order on 18th August, 
1923, settling the rents for the said villages. Against that order 
the ryots preferred an appeal to the Board of Revenue under 
section 171. That appeal was dismissed on the ground that it 
was not preferred within the time prescribed in section 171. 


Some time afte1 wards when His Excellency the Governor was 
touring in the Ganjam District, a deputation of the ryots waited 
on him and prayed that the settlement of rents made by the Special 
Revenue Officer should be revised. Their request was communi- 
cated to the Board of Revenue who thereupon proposed to exer-( 
cise their revisional powers under section 172. 

On behalf of the landholder, a preliminary objection was taken 
that it was not competent to the Board to revise the order in this 
case. That objection was overruled by Mr. T. Raghavayya, the 
then Commissioner of Land Revenue and Settlement, by his order, 
dated 27th October, 1925. The application was then heard on 
the merits by Mr. MacMichael, the successor in office of Mr. Ragha- 
vayya. He came to the conclusion that an all-round reduction 
of approximately 3 annas in the rupee in the Revenue Officer’s 
rates is called for and by his proceedings, dated 17th December, 
1925, he ordered that the rates will accordingly be revised as shown 
in the annexure to that order. 

The revision petition before us has been preferred by the 
landholder against the aforesaid orders of Mr. Raghavayya and 
Mr. MacMichael. The respondents have filed a memorandum of 
cross-objections against the final order of Mr. MacMichael contend- 
ing that he should have still further reduced the rates of rent. 

When the petition came on for hearing, the learned advocate 
for respondents—ryots—raised a preliminary objection that this 
Court has no power either under section 107 of the Government 
of India Act, or section 115 of the Civil Procedure Code, to revise 
the order of the Board of Revenue passed under section 172 of 
the Estates Land Act. He contended that this point is concluded 
by the judgment of the majority in the recent Full Bench case m 
C. R. Ps. Nos. 1027 and 1028 of 1924 and 301 of 1925 and that it 
is not competent to us sitting as a Division Bench to differ from 
the decision of the Full Bench even though we may be disposed 
to take a different view on the question ourselves. 

With reference to this preliminary objection, the petitioner’s 
learned advocate urged that though the question whether the High 
Court in the exercise of its revisional jurisdiction either under 
section 115 of the Civil Procedure Code, or section 107 of the 
Government of India Act, has power to revise the orders passed 
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by the Board of Revenue under Chapter XI, was also one of the 
questions referred to the Full Bench, yet that question did not 
actually arise in the case, as pointed out by all the three learned 
Judges who constituted the Full Bench, and on that ground one 
of them declined to express his opinion on that question. The 
other two learned Judges, no doubt, have expressed their opinion 
on that question also, but in view of their explicit statement that 
the question did not arise in the cases before them, their opinion 
can be considered only as obiter dicta and has not the binding force 
of a decision of a Full Bench. 


He further argued that when all the reported cases on the 
point are considered it will be seen that more Judges of this Court 
have for different reasons come to the opposite conclusion as regards 
the powers of this Court to revise the orders of the Board of 

evenue and the Subordinate Revenue Officers passed under the 
peat Land Act, and the opinion of the majority of the Full 

ench even if it were not obiter dicta should not preclude us from 
further considering the question. 


There can be hardly any doubt as to the importance of the 
question and it is certainly desirable in view of the conflict of 
authorities to have an authoritative pronouncement on it. Not 
only did that question as to this Court’s power to revise orders 
passed by the Board of Revenue under Chapter XI not arise in 
that case, but I may also observe that the question which was 
referred to the Full Bench is too comprehensive in its terms. 
Chapter XJ deals with orders passed relating to two distinct matters, 
namely, (1) the preparation and final publication of a record-of- 
rights, and (2) the settlement of rents in respect of the villages or 
lands to which the record-of-rights relates. These two are dis- 
tinct matters, though the settlement of rents is also incorporated 
in the record-of-rights which is finally re-published under sub- 
section (3) of section 170. In this case we are concerned only 
with the orders relating to the settlement of rents and not with the 
entries in the record-of-rights as it stood before settlement of rents 
was ordered by the Local Government under section 168. There 
ig a material distinction between those entries and the entries relat- 
ing to the settlement of rents which also are to be incorporated in 
the record-of-rights as finally re-published. An entry in a record- 
of-rights as finally published under section 167 is under sub-sec- 
tion (3) of the same section “evidence of the matter referred to in 
such entry, and shall be presumed to be correct until the contrary is 
proved.” But as regards the rents settled under sections 168 to 171, 
section 176 enacts that subject to the provisions of section 173, they 
“shall be deemed to have been correctly settled and to be fair 
and equitable rent within the meaning of this Act,” that is, it has 
the force of a binding adjudication as between the landholder and 
the ryots concerned. Turning to section 173, it will be seen that 
any person aggrieved by an entry in a settlement record prepared 
under sections 168 to 171 and incorporated in a record-of-rights 
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finally published under sub-section (3) of section 170 may insti- 
tute a suit m the Civil Court on any of the grounds specified in 
sub-section (3) of that section and on no other. The only ground 
in sub-section (3) of section 173 which may be considered as 
having a material bearing on the rate of quantum of rent entered 
in the settlement record as payable for any holding is that the 
entry made under clause (e) of section 165 as to the rent law- 
fully payable at the time the record-of-rights is prepared is in- 
correct. Section 168, clause (2) enacts that in settling rents 
under that section the Revenue Officer shall presume until the 
contrary is proved the existing rent or rate of rent is fair and 
equitable. This clause, it will be observed, only reiterates the 
rule laid down in section 28 of the Act. The existing rent or rate 
of rent is no doubt the starting point of the investigation — 
for settling a fair and equitable rent and any 
serious mistake made therein cannot but materially affect thel 
result of that investigation. But although the correctness of such 
a material entry in the settlement record can be impugned in a 
suit, the further question as to what is to happen if that 
entry is shown to be materially incorrect is left untouched by the 
Act. The decision of the Court declaring what the correct entry 
under clause (e) of section 165 ought to be has to be notified to 
the Collector of the district and a note of that decision has also 
to be made in the record-of-rights and is to be considered as part 
of that record. Nevertheless there is no provision in the Act 
directing the Revenue Officer or the Collector to revise the rent or 
rate of rent entered in the settlement record with reference to the 
correct basis as to the existing rent. Sub-section (4) of sec- 
tion 173 provides only for consequential alterations of the entry 
as to the fair and equitable rent in the settlement record with 
reference to the decision of the Civil Court on grounds (a) to 
(c) of sub-section (3), wherever there is no such provision with 
regard to these decisions in (d) and (e). It seems therefore 
tolerably clear that the right of suit which is conferred by sec- 
tion 173 does not avail to obtain any modification as regards the 
rate or amount of rent settled as fair and equitable by the Revenue 
Officer and the higher appellate authorities and incorporated in the 
settlement record and that while the entries made in the record- 
of-rights which do not relate to the settlement of rent may be 
shown to be incorrect the entries as to the fair and equitable rent 
made in the settlement record cannot be effectively questioned by 
a suit and they must be given effect to in settling disputes whioh 
may arise as to the rent payable by the ryots to the landholder. 
It follows that while the preparation and final publication of the 
record-of-rights under section 167 may be viewed as administra- 
tive acts, the settlement of rents under sections 168 to 171 cannot 
be so viewed. They are in essence judicial acts as they deter- 
mine with conclusive effect the rights of the landholder as against 
his tenants in respect of the rents payable by them for their hold- 
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ings. The circumstance that in the Full Bench case no question 
arose under Chapter XI probably accounts for the question with 
reference to that chapter not being sufficiently specific, and for no 
separate consideration being given in the Full Bench judgments 
to the nature of the orders according as they relate to the settlement 
of rents or to other entries in the record-of-rights. In view of 
these considerations, we heard arguments on both sides on the 
questions involved in the case, namely: 

(1) Whether the High Court in the exercise of its revisional powers 
under section 107 of the Government of India Act, or section 115 of the 
Civil Procedure Code, can revise the order passed by the Board of 


Revenue in this case purporting to revise the rents settled by the Revenue 
Officer under section 169; 


(2) (a) assuming that the above question should be answered in 
the affirmative, was ıt competent to the Board of Revenue under section 172 
to revise the said order after it had itself dismissed an appeal preferred 
fe ıt under section 171? and 


(b) whether the Board itself can revise and modify the rents 
under section 172 or it has power under that section only to remit the 
case back to the subordinate authority for revision in accordance with 
soch directions as it may give. 

Both these questions were fully argued before us on both 
sides, and most of the relevant authorities were also referred to. 
As regards the powers of the High Court to interfere in revision 
against the orders of the Board of Revenue and other inferior 
Revenue authorities passed under the Estates Land Act, there is 
no doubt a conflict of authority, and it is by no means easy to 
deduce from those cases any general principle easy of application 
on which the existence of the power is made to depend. 

I do not propose to discuss the several cases cited to us as at 
the conclusion of the arguments we considered that in the present 
state of the authorities the question should be referred to a Full 
Bench. I need therefore only indicate the view to which I am 
inclined upon a consideration of the authorities. In my opinion, 
the High Court has in the exercise of its powers of superintendence 
under section 107 of the Government of India Act the power to 
revise the orders passed by the Revenue ‘Officers and the Board 
of Revenue under sections 169 to 172 of the Estates Land Act, 
if those officers and the Board of Revenue should be deemed to be 
acting judicially and not merely in an administrative capacity 
in settling a fair and equitable rent. If the Revenue Officer who 
in the first instance has to settle a fair and equitable rent under 
sections 168 and 169 is exercising a judicial function and should 
therefore be regarded as a Court, the superior Revenue authonty 
be it the District Collector or the Board of Revenue to which an 
appeal lies from the order of the Revenue Officer passed under 
section 169 and the Board of Revenue which under section 172 
is invested with the power of directing the revision of such rents 
must also be held to be acting judicially when dealing with that 
question and to be exercising the function of a Court though they 
are not designated as such. In the view that the Revenue Officer 
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and the appellate authorities when exercising their functions under 
sections 168 to 172 are doing so as Courts which I consider to be 
the right view, I am also of opinion that they are Civil Courts 
within the meaning of clause 16 of the Letters Patent. 


Section 189 of the Estates Land Act which invests a Collector 
or other Revenue Officer specially authorized in that behalf with 
exclusive jurisdiction to hear and determine suits and applications 
specified in Parts A and B of the Schedule says that they shall act 
as Revenue Courts as distinguished from Civil Courts, the juris- 
diction of which is barred in respect of such suits and applications. 
Section 5 of the Civil Procedure Code also maintains a similar 
distinction between Revenue Courts and Civil Courts, Revenue 
Courts being Courts having jurisdiction under any local law to 
entertain suits or other proceedings relating to the rent, revenue 
or profits of lands used for agricultural purposes but does no 
include Civil Courts having original jurisdiction under this Cod 
to try such suits or proceedings of a civil nature. It will be seen 
that this definition of a Revenue Court concedes that the suits and 
proceedings which relate to the rent, revenue or profits of land 
used for agricultural purposes which are to be tried by the Revenue 
Courts are suits and proceedings of a civil nature which ordinarily 
would have to be tried by the Civil Courts and that the distinction 
between Revenue Courts and Civil Courts both in the Estates Land 
Act and in the Civil Procedure Code is made only to enable the 
Local Government to prescribe a special procedure for the Revenue 
Courts differing from that laid down in the Civil Procedure Code 
for the trial of similar suits and applications by the ordinary Civil 
Courts. Section 3 of the Civil Procedure Code which declares 
what Courts are subordinate to the High Court makes no mention 
of Revenue Courts. It may therefore be open to doubt whether 
for the purpose of section 115 of the Civil Procedure Code a 
Revenue Court from whose decisions in suits or other proceedings 
no appeal lies to any Civil Court can be deemed to be subordinate 
to the High Court. Such Revenue Courts are placed on a mate- 
rially different footing ‘from’ Revenue Courts whose decisions are 
appealable to the District Courts. If the Appellate or Superior 
Court is subject to the superintendence of the High Court it would 
be impossible to contend that the inferior Court is not also subject 
to its superintendence because it is-styled as a Revenue Court. 
But the question in this case arises with reference to the proceed- 
ings of a Revenue Officer from whose decisions no appeal lies 
to any Civil Court but an appeal lies to a superior Revenue authority 
and a power of revision is conferred on the Board of Revenue. 
Therefore it may well be doubted whether such a Court or the 
superior Revenue Officers who constitute the appellate or revi- 
sional authority are Courts subordinate to the High Court within 
the meaning of section 115 of the Civil Procedure Code. The 
question has however to be considered with reference to the powers 
of superintendence vested in the High Courts under section 107 of 
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the Government of India Act which re-enacts section 15 of the 
High Courts Act of 1861. Under section 107 the High Court 
has superintendence over all Courte for the time being subject to 
its appellate jurisdiction. Section 106 which corresponds to sec- 
tion 9 of the High Courts Act ena=ts (to quote only so much as 
ig necessary ) : 


“The several High Courts are Cour 3 of Record and have such Juris- 
diction, original and appellate . . . a-d al such powers and authority 
over or in relation to the administration =f justice as are vested in them by 
Letters Patent and subject to the prov sions of any such Letters Patent 
all such jurisdiction, powers and authorty as are vested in those Courts 
respectively at the commencement of the Act.” 


We have therefore to turn to -ae Letters Patent to find out 

what is the appellate jurisdiction which is vested in the High 

ourt. The clause in the Letters Fatent relating thereto so far as 
ivil Courts are concerned is clause 16 which runs thus: 


“And We do further ordain that the said High Court of Judicature 
at Madras shall be a Court of Appeal fom the Civil Courts of the Pres- 
dency of Madras and from all other Co-=tts subject to its superintendence 
and shall exercise appellate jurisdiction in such cases as are subject to 
appeal to the said High Court by virtue of any laws or regulations now 
in force.” i 


i Clause 44 of the Letters Patent ordains 


' “that all the provisions of these (Our Lstters Patent) are subject to the 
legislative powers of the Governor-General in Council, exercised at meet- 
ings held for the purposes of making Ews and regulations and also of 


the Governor-General in cases of emergency under the provisions of an ' 


Act of the 24th and 25th years of Our ragn (Chapter 67) and may be in 
all respects amended and altered thereby. ` 

It will be convenient to refer also at this place to the powers 
of the Indian Legislature in sc far as they can affect 
the jurisdiction of the High Court. Under section 65 
of the Government of India Act the Indian Legis- 
lature which is the supreme legislature for India has power 
to make laws for all persons, for <1 Courts and for all places 
and things within British India but it has not unless expressly 
so authorised by Act of Parliament pcwer to make any law repeal- 


ing or affecting any Act of Parliame=t passed after the year 1860 , 


and extending to British India or without the previous approval 
of the Secretary of State in Council abolish any “High Court”. 
Under the High Courts Act of 1861, section 9, the jurisdiction to 
be conferred on the High Court by Her Majesty’s Letters Patent 
was made expressly subject and withcnt prejudice to the legislative 
powers in the matters aforesaid of the ‘sovernor-General of India in 
Council. Clause 44 of the Letters Fatent to which reference has 
already been made contains a similar provision. The powers of 
the Local Legislatures are set out in section 80-A of the Govern- 
ment of India Act. The Local Legslature of any Province has 
power to make laws for the peace end good government of the 
country for the time being, constituting its province. Sub-section 
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(4) of that section says that it has not the power to make any 
law affecting any Act of Parliament. So far as the jurisdiction 
and powers of the High Court for the time being are concerned 
they rest on the provisions of the Letters Patent which Her 
Majesty was empowered to issue and on the enactments of the 
Governor-General in Council who was expressly invested with 
the authority of amending or altering by legislation all or any of 
the provisions of the Letters Patent, but no such power was given 
to the Provincial or Local Legislatures. They have no power to 
affect the jurisdiction of the High Court in any manner. 
Turning now to clause 16 of the Letters Patent it will be seen © 
that the High Court is a Court of Appeal (1) from the Civil 
Courts in the Presidency, and (2) from all other Courts subject 
to its superintendence. The first part proceeds on a territoria’ 
basis. The High Court is a Court of Appeal over all the Civ 
Courts (Original and Appellate) which are established within tl 
Presidency. The second part which refers to other Courts must 
be taken to refer to (1) Courts which though within the Presidency 
are not Civil Courts, and (2) Civil Courts or other Courts which 
are not within the Presidency. Confining ourselves to Civil Courts 
the second part relates to such Courts as are not within the Presi- 
dency, and the High Court is declared to be a Court of Appeal 
over such of those Courts as are subject to its superintendence. 
Clause 26 contains a similar provision as regards the jurisdiction 
of the High Court over Criminal Courts. This portion of clauses 


` 16 and 26 is the converse of the enactment in section 107 of the 


Government of India Act which says “that the High Court has 
superintendence over all Courts subject to its appellate jurisdic- 
tion.” Clause 16 further provides that the High Court as a Court of 
Appeal “shall exercise appellate jurisdiction in such cases as are 
subject to appeal to the said High Court by virtue of any laws or 
regulations now in force”, The distinction is here drawn between 
the status of the High Court as a Court of Appeal from all the Civil 
Courts in the Presidency and its power to entertain and hear 
appeals presented to it from the decisions of those Courts. It 
can exercise that power only in those cases in which by virtue of 
any law or regulation in force appeals may be preferred to it. But 
in virtue of its status as a Court of Appeal it has powers of superin- 
tendence over all Courts, Civil and Criminal, subject to its appellate 
jurisdiction, t.e., irrespective of whether appeals as such lie to it or 
not from the decisions of those Courts. So far as Civil Courts 
are concerned the High Court has powers of superintendence over 
every Civil Court situate within the Presidency but as regards any 
Civil Court not within the Presidency, it has powers of superin- 
tendence only when such powers are expressly conferred on it as 
regards that Court. Such a Court can be brought under the superin- 
tendence of the High Court only either by Letters Patent of His 
Majesty or by the legislative authority of the Governor-General in 
Council. So far as the local Legislature is concerned it has no power 
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to affect the jurisdiction thus conferred on the High Court. It may 
no doubt create a new Civil Court (Original or Appellate) within 
the province and if it does so that Court will automatically become 
subject to the appellate jurisdiction of the High Court in virtue 
of clause 16 of the Letters Patent and consequently subject to its 
powers of superintendence under section 107 of the Government of 
India Act—but it is not competent to the local Legislature in creat- 
ing such Courts to enact any provisions with a view to affect to 
any extent the appellate jurisdiction of the High Court over such 
Courts as provided in clause 16 of the Letters Patent and con- 
sequently its power of superintendence under section 107 of the 
Government of India Act. Such an enactment will be altogether 
void and of no effect If authority were needed for this position 
I would first refer to the following observations of West, J, in 
‘he Collector of Thana v. Bhaskar Mahadev Sheth": 

“The jurisdiction of the High Courts rests on the Statute 23 and 24 

Vic., c. 101, and the Letters Patent issued under that statute. The 
legislative power of the Local Government rests on 23 and 24 Vic., c 67, 
sections 42 and 43 Under these it cannot interfere with any Act of 
Parkament. The statute constituting this High Court and the Letters 
Patent give to the Court such jurisdiction as was possessed by the late 
Supreme and Sadar Courts, together with a general power of appeal and 
superintendence over the Civil Courts of the Presidency of Bombay 
(Letters Patent, clause 16, Statute 24 and 25 Vic, c. 104, sections 9, 15) 
Any Act, therefore, of the local Legislature which should propose to cut 
down the jurisdiction, would so far be wira vires and inoperative. But, 
then, ıt is to be remembered that this restriction of the one authority by 
the other relates only to matters of jurisdiction—that is, of the exercise of 
the judicial function and matters ancillary to this.” 
But the local Legislature has power to change the substantive law 
and such legislation does not infringe on the authority of the High 
Court unless the powers of the latter in dealing with the law when 
made are affected. In Mahadaji Govind v. Sonu bin Daviata* 
Sargent, C.J., says as follows :— 

“The High Court cannot be deprived of any power vested in it by its 
Charter over Subordinate Courts by any Act of the Bombay Legislature.” 

In Hari v. Secretary of State for India® where the question 
arose with regard to the High Court’s power of control and super- 
vision over the Bombay Improvement Trust Board created by an 
Act of the local Legislature, Jenkins, C.J., observes at page 435 
as follows :— 

“The first question 1s whether the tribunal is a Court. If it 1s, then 
the local Legislature cannot interfere with the High Court’s right of super- 


vision. If it ıs not a Court, it is merely a body of arbitrators, and there is 
no appeal to the High Court.” 


At pages 445 and 446 the learned Chief Justice observed that if 
the body created is not a Court then the local Legislature cannot 
confer on the High Court jurisdiction to entertain appeals from 
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its decisions. On the other hand if the Board should be held to 
be a Court that would have attached the consequence of superin- 
tendence by the High Court which it was manifestly intended to 
avoid. If the Special Revenue Officer who under sections 68 
and 69 of the Estates Land Act is invested with authority to settle 
rents as between a landholder and his ryots and who is enjoined 
by the rules framed under the Act to observe substantially the 
same procedure as is laid down for suits in the Civil Proce- 
dure Code is to be regarded as a tribunal and not merely as an 
arbitrator then the result will follow that in the exercise of those 
functions he becomes subject to the powers of superintendence of 
the High Court notwithstanding any provision to the contrary in 
the Estates Land Act. 


I may here observe that powers of revision and superintend- 
ence are equally with the power of entertaining appeals from the 
decisions of the Subordinate Courts incidence of appellate juris 
diction and that though the power to entertain appeals is restricted 
under clauses 16 and 26 of the Letters Patent to those cases in 
which an appeal to the High Court is allowed by statute the powers 
of superintendence are not so restricted. They can be exercised 
in respect of all Courts over which the High Court is a Court of 
“Appeal within the meaning of clauses 16 and 26. The superin- 
tending powers of the High Court to which all the Civil Courts in 
the province are subject, makes all those Courts subordinate to the 
High Court. Under its superintending powers the main function 
of the High Court is to see that the inferior tribunal does not 
either usurp a jurisdiction which it does not possess whether at all 
or to the extent claimed or refuse to exercise a jurisdiction which 
it has and ought to exercise or act illegally in the exercise of its 
jurisdiction. But it is no part of that function to substitute its 
own opinion for that of the Court superintended, in matters assigned 
by the Legislature to the cognizance of the latter; that can be done 
only when a right of appeal is given to it. 


I have dealt on this point at some length because in most of 
the cases cited to us including the recent Full Bench case the ques- 
tion whether the High Court has powers of superintendence over 
the tribunals or the revenue authorities created by the Estates Land 
Act for adjudicating on questions relating to the respective rights 
of landholders and ryots in regard to the latter’s holdings has not, 
as | respectfully think, been considered from the right standpoint, 
vigs., whether the said revenue authorities are judicial tribunals by 
reason of the jurisdiction conferred on them to determine with 
conclusive effect the civil rights of the parties concerned and if so 
whether they do not become subject to the superintending powers 
of the High Court notwithstanding any provision in the Act to the 
contrary, but whether the Local Legislature has in the enactment 
creating the said Courts and authorities maintained or superseded 
the jurisdiction of the High Court wholly or to any extent. If, 
as I have shown, it is not competent to the local Legislature either 
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to confer any jurisdiction on the High Court which it does not 
otherwise possess or to affect to any extent the exercise by it of 
jurisdiction which it possesses over all Civil Courts in the Province 
then a detailed examination of the provisions of the Estates Land 
Act for the purpose of ascertaining the intention of the local 
Legislature with regard to the powers exercisable by the High 
Court over the Courts established under the Madras Estates Land 
Act is not a helpful enquiry and the only substantial question so 
fas as the point before us is concerned 1s whether the Revenue 
Officer in determining a fair and equitable rent under sections 168 
and 169 of the Act is acting judicially or merely in an administra- 
tive capacity. In the former case his determination of the fair 
and equitable rent is that of a Court. It was argued that while 
the Revenue Officers who are entrusted with the trial of suits and 
oroceedings in Parts A and B of the Schedule are styled as Revenue 
-ourts, the Revenue Officer is not so styled in section 168 and 
therefore he is not a Court. In my opinion it is not the designa- 
tion of the authority which matters but it is the nature of the func- 
tions which he is required to discharge which is the test and they 
are clearly judicial functions. As regards orders passed by the 
Revenue Officer under section 169, I think it can admit of little doubt 
, that in hearing and disposing of the objections which may be urged 
either om behalf of the landholder or on behalf of the ryots to the 
rent he has settled under section 168, he is deciding on purely civil 
questions between persons seeking their civil rights and he must 
therefore be deemed to be acting as a Court His decision on that 
question 1s subject to an appeal to a superior Revenue Officer under 


section 171; and the Board of Revenue may also under section 172. 


direct the revision of the rent so settled. Under section 176 the 
rent so settled shall be deemed to have been correctly settled and 
to be a fair and equitable rent within the meaning of this Act. 


lt is contended on behalf of the ryots that the settlement of 
rent under sections 169, 171 or 172 is an administrative and not a 
judicial act. The question of settling a fair and equitable rent for 
the ryots’ holding arises also under sections 25, 45 and 46 of the 
Act and under those sections also the Collector or Revenue Officer 
has to settle in the first instance a fair and equitable rent. Under 
the Act the Revenue Officer when exercising his function under 
those sections of settling a fair and equitable rent acts as a Revenue 
Court (see section 189, sub-section (1) and Part B of the Schedule, 
Nos. 4, 7 and 8). It would be anomalous to hold that the trial 
of the very same question is a judicial enquiry by a Court under 
those sections but that it is only an administrative act under sec- 
tion 169 ‘The only arguments advanced in support of that con- 
tention are (1) that in sections 168 and 169 the Revenue Officer 
deals with a group of ryots whereas under the other sections 
referred to he is dealing with the case of individual ryots, and 
(2) that section 173 gives a right of suit to a person aggrieved by 
any entry in a settlement record prepared under sections 168 to 
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171. Ido not think the first ground- is a sound distinction. Sec- 
tion 193 shows that in certain circumstances suits for enhancement 
and reduction of rents can be brought by a landholder against any 
number of ryots collectively. Moreover though the settlement of 
rent in section 169 may relate to an entire village the Revenue 
Officer will have to decide the objection of each individual ryot 
so far as his holding is concerned. 

As regards the second ground, I have already dealt with the 
scope of the right of suit conferred by section 173 and shown that 
it does not avail to obtain any modification as regards the rate or 
amount of rent settled as fair and equitable by the Revenue Officer 
and the higher appellate authorities and incorporated in the settle- 
ment record. I need only add that an order which is otherwise 
judicial does not cease to be so merely because its validity may be 
questioned in a suit. If then the correct view to take is that in 
exercising his function, under sections 168 and 169, the Revenud 
Officer is acting as a Court of judicial tribunal that Court is a 
Civil Court within the meanmg of clause 16 of the Letters Patent 
even though according to the nomenclature of the Estates Land 
Act it should be called a Revenue Court. This point is, I respect- 
fully think, concluded by the decision of their Lordships of the 


Privy Council in Nilmont Singh Deo v. Taranath Mukerjee” In 


that case their Lordships in overruling the contention that the 
Courts which were designated as Rent Courts under the Bengal 
Tenancy Act were not Civil Courts for the purposes of applying 
the provisions of Act VIII of 1859 observed as follows :— 

“It must be allowed that in those sections there ıs a certain distinction 
between the Cıvıl Courts there spoken of and the Rent Courts established 
by the Act and that the Civil Courts referred to in section 77 and the 
landred sections mean Civil Courts exercising all the powers of Crvil 
Courts as distinguished from the Rent Courts which only exercise powers 
over suits of a limited class. In that sense there is a distinction between 
the terms; but it is entirely another question whether the Rent Court does 
uot remain a Civil Court in the sense that ıt 18 deciding on purely civil 
questions between persona seeking their civil rights and whether being a 
Civil Court in that sense, it does not fall within the provisions of Act VIII 
of 1859. It is hardly necessary to refer to those provisions in detail be- 
cause there is no dispute but that if the Rent Court 1s a Cavil Court within 
Act VIII of 1859 the Collector has under section 28 the power of trans- 
ferring his decrees for execution into another district.” 

In another place in the same judgment referring to the contention 
based on the definition of the word “judgment” in Act XXXIII 


of 1852 their Lordships say: 

‘Tt is true that in this Act the word ‘judgment’ means a judgment im 
a civil suit or proceedings. But suits for the recovery of rent are civil 
suits or proceedings.” 
A Rent Court or a Revenue Court is a Court of civil jurisdiction 
and in virtue of section 141, Civil Procedure Code, the procedure 
prescribed for suits will apply to proceedings in the Courts which 
are in the nature of original suits subject of course to any special 
procedure which may be prescribed 'for them under the special 


3. (1882) L.R. 9 I.A. 174: ILL.R. 9 C. 295 (P.C.). 


— 


LXUI] THE MADRAS LAW JOURNAL REPORTS. 473 


enactment applicable to them or under the notifications of the Local 
Government made under section 5 (1) of the Civil Procedure 
Code. In the view that the decision of a Revenue Officer settling 
a fair and equitable rent under section 169 must be deemed to be 
a decision of a Civil Court it must follow that the decision passed 
in appeal under section 171 or in revisiow under section 172 by 
the Board of Revenue must also be deemed to be a decision of 
Appellate Civil Court and for the reasons already stated the 
High Court will have superintendence over the Revenue Board in 
such cases by force of section 107 of the Government of India 
Act and clause 16 of the Letters Patent. 


I need hardly observe that the conclusions reached by me 
while in accord with the opinion of Venkatasubba Rao, J. in the 
Full Bench case are in conflict with the opinions of Phillips and 
Odgers, JJ. who form the majority in that case. It is pressed 
on us that as the question whether the orders passed by the Board 
of Revenue under section 205 of the Act are revisable by the High 
Court either under section 107 of the Government of India Act 
or under section 115 of the Civil Procedure Code, directly arose 
in the cases referred to the Full Bench the opinion of the majority 
is binding on us as a decision of a Full Bench though it was dis- 
sented from by Venkatasubba Rao, J. in that case and it is also 
opposed to the view taken by Devadoss and Waller, JJ. in Vallurs 
Narasimha Rao v. The Ryots of Pedgamamidipalls* and 
that (without overruling the opinions of the majority in 
the Full Bench) it is not possible to come to a different conclusion 
with regard to the orders passed by the Board of Revenue under 
section 172 of the Act. I may at once say I agree with the con- 
tention that no real distinction can be drawn between the orders 
passed by the Board of Revenue in the exercise of its reyisioral 
powers under section 205 and the orders passed by it under sec- 
tion 172 and that if the opinion of the majority in the Full Bench 
case is right, that the High Court has no power to revise the orders 
passed by the Board of Revenue under section 205, the same view 
must prevail as regards the orders passed by it under section 172. 
But I respectfully think that the soundness of the view of the 
majority in the Full Bench case, as regards section 205, ig open 
to question. Both the learned Judges proceed on the view, first, 
that it is doubtful if the Board of Revenue is a Court at all, even 
when acting under section 205 and secondly, if it should be held 
to be a Court because it exercises judicial functions, it is not a 
Civil Court but a Revenue Court inasmuch as it is in respect of 
the decision passed by the Revenue Courts constituted under sec- 
tion 189 and in appeal from those decisions by the District Collector 
that the revisional power under section 205 can be exercised. 
No doubt section 189 draws a distinction between Revenue Courts 
and Civil Courte. It ‘enacts that the suits and proceedings in 
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Parts A and B of the Schedule are not cognizable by the Civil 
Courts. But in the Schedule itself appeals lie in the case of 
some suits and proceedings to the District Court which is a Civil 
Court and in other cases to the District Collector who is not a 
Civil Court. It is conceded as it cannot but be that in those 
cases where the appeal lies to the District Court, the Revenue 
Court must be held to be subordinate to the High Court inasmuch 
as the Appellate Court is directly subordinate to the High Court. 
But it is argued that in those cases where the appeal from the very 
same Revenue Court lies to the District Collector and from him 
an appeal or revision lies only to the Board of Revenue, the juris- 
diction of the Civil Courts is completely taken away and the Board 
of Revenue is placed in the same position with regard to those 
Revenue Courts as the High Court occupies with reference to the 
Civil Courts and the High Court cannot therefore exercise any 
supervision over the Board of Revenue in such cases unless the 
Board of Revenue is expressly declared to be subject to the appel- 
late jurisdiction or to the superintending powers of the High 
Court. As no such provisions are to be found in the Act, the 
Board of Revenue even if it is a Court cannot be held to be sub- 
ject to the revisional powers of the High Court. If the powers 
of the High Court over the Board of Revenue had to be decided 
with reference to section 115, Code of Civil Procedure alone, I 
should think, as I have already stated, that there is much force 
in this contention. But as regards the powers of the High Court 
under section 107 of the Government of India Act, it is not in my 
opinion a correct view. The view that the Revenue Court, con- 
stituted under section 189, and the appellate tribunals are not 
Civil Courts (in the absence of their being made subject to a Civil 
Court or expressly declared to be Civil Courts) seems to me to be 
directly opposed to the decision of their Lordships of the Privy 
Council in Niulmont Singh Deo v. Taranath Mukerjee,* and I res- 
pectfully think that the view taken by Venkatasubba Rao, J., in 
his dissenting judgment is the sounder view. The material passage 
from their Lordships’ judgments has already beep quoted above. 
It seems to me with all respect that the expression “Civil Court” 
in clause 16 of the Letters Patent means a Court which decides 
a civil question between persons seeking their civil rights as explain- 
ed by their Lordships in Nilmomt Singh Deo v. Taranath Mukerjee,? 
and in that view the Board of Revenue which exercises appellate 
or revisional jurisdiction over those Courts must also be held to 
be Civil Courts and as such they all equally come under the appel- 
late jurisdiction of the High Court; see also Veeraswamy v. 
Manager, Pittapur Estate." It is only if the Board of Revenue 
cannot be regarded as a Civil Court that it will be a Court under 
the second part of clause 16 and then it has to be shown that it 
is made subject to its superintendence. If the decision of that 


3. (1882) L.R. 9 TA. 174 ILR 9C 25 (PC). 
17. (1902) I.L.R. 26 M. 518 at 520. 
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question depended upon the provisions of the Estates Land Act, 
I should be inclined to agree with the majority of the Full Bench. 
But if as I have shown the local Legislature has no power to affect 
the jurisdiction of the High Court to any extent, any attempt made 
in the Estates Land Act to confer powers of superintendence over 
a Court which is not a Civil Court will be of no avail 


I do not therefore consider it necessary to deal with the argu- 
ments advanced on both sides with reference to the umplicatidns 
involved in section 192 of the Act as supporting or negativing the 
position taken up by either side, or the arguments based upon the 
power to frame rules conferred under section 202 of the Act. For 
the reasons stated, [ am of opinion that the point decided in the 
Full Bench case should be further considered by a Special Bench. 
In the case in Chandra Binode Kundu v. Ala Bux Dewan" a similar 

rocedure was adopted The next question which is raised before 

is that the order of the Board of Revenue sought to be revised 

was passed without jurisdiction. This contention is based on the 
following grounds :— 


(1) That under section 172 the Board cannot direct the 
revision of any entry in the settlement record but it can do so only 
with regard to the entries in the record-of-rights finally published 
under section 166. 


(2) That the Board cannot revise the decision passed ın 
appeal under section 171. 


(3) That the Board has no power under section 172 to 
direct a revision of its own order passed in an appeal preferred to 
it regarding the very same matters; and lastly 


(4) That under section 172 the Board cannot itself decide 
and settle what the rent should be, but it has power only to remit 
the case back to the Lower Court for reconsideration in the light 
of its directions. 


With reference to the aforesaid objections elaborate arguments 
were addressed to us on both sides based upon the wording of 
several sections in this part of the Act I may, at once, observe 
that the drafting of many of the sections referred to is by no means 
happy and the inténtion of the Legislature as it may be inferred 
from one section seems to be repelled by the language of other 
sections relating to the same subject-matter. For instance, in 
section 172, under which the Board derives its powers of revision, 
the reference 1s only to settlement of rent under section 168 Under 
section 173 a right of suit is conferred upon the aggrieved party 
in respect of any entry in the settlement record prepared under 
sections 168 to 171. The difference in the wording of this section 
would indicate that the scope of section 173 is wider than that of 
section 172, as under the former section not only the rents settled 
under section 168 but also those settled under sections 169, 170 


— wa 
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F. B. and 171 may also be questioned in a suit. Section 176 enacts that 
ES (subject to the provisions of section 173) all rents settled under 


Ta sections 168 to 170, or settled under section 171 shall be deemed 
ë. to have been correctly settled and to be fair and equitable rent 
Jagannaya- within the meaning of this Act. There is ao reference in this 
kulu. section also to any rent settled under sectian 172, nor is there any 





Tiruvenkata reference im section 173 to any rent settled under section 172. It 
Achariyar,J. 18 mot easy to understand what the different wordings in the several 
sections referred to are intended to signify. It has to be said on 
the other hand that if the Board of Revenue cannot, under sec- 
tion 172, revise the order passed by the Revenue Officer under 
section 169, or by the confirming authority under section 170, why 
the starting point for the two years’ period within which alone the 
powers of revision under that sectian can be exercised by the 
Revenue Board should be made to run from the date of re-publi- 
cation of the record-of-rights under sub-section (3) of section 170.- 
Further, while section 172 does not refer to the orders passed 
under section 171, section 173 refers to section 171 and provides 
the date of the order passed in appeal under that section as one of 
the starting points for limitation for a suit under that section. Is 
it open to the Board to entertain a petition under section 172 when 
an appeal has been preferred under section 171, and is still pend- 
ing? If when that appeal is disposed of more than two years 
have elapsed from the date of final re-publication of the record- 
of-rights under section 170 can the Board of Revenue revise the 
appellate decision under section 172? The terms of the section 
are clear on that point; the power to direct revision cannot be exer- 
cised after the expiry of the two years’ period I do not think 
that the Legislature could have intended that a revision petition 
can be entertained by the Board while an appeal in the very same 
matter is pending either before it or some other authority. The 
contrary view may result in conflicting decisions regarding the very 
same matter being passed by the appellate authority and the revi- 
sional authority. It will therefore be proper to assume that the 
revisional power is to be exercised only if no appeal is preferred 
or after the appeal is disposed of. But the circumstance that the 
date of the disposal of the appeal under section 171 is not also 
one of the starting points for limitation under section 172, as it 
is under section 173, tends to support the view that the order 
passed in appeal cannot be revised. In the present case, the appeal 
was to the Board of Revenue itself and it dismissed the appeal on 
the ground of limitation with the result that the Revenue Officer’s 
decision stood confirmed. The subsequent action of the Board of 
Revenue purporting to be taken suo motu under section 172 really 
amounts to the Board reviewing its own judgment. The power 
to review its own judgment is not inherent in a Court and must 
be conferred on it by express enactment. In the absence of such 
a power a Court cannot revise its own judgment. The power which 
is conferred under section 172 on the Board of Revenue is not a 
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power to review its own judgment, but to direct the revision of 
any entry in the record-of-rights as settled by a subordinate 
authority. The section does not say on what ground it can direct 
the revision of any such entry. The revision may presumably be 
ordered on any ground which it may consider proper, whether it 
is one of law or of fact, or it merely relates to the exercise of 
discretion. But the expression “direct the revision” seems to indi- 
cate that the Board of Revenue as the revising authority cannot 
itself pass an order settling the rent as it could do when disposing 
of an appeal preferred to it, but that it has to remit the case back 
to the subordinate authority for revision or reconsideration in the 
light of its order and the actual revision of the rent is to be made 
by the subordinate authority. In this view the non-mention of 
section 172 in sections 173 and 176 is explicable as no rent is 
settled under section 172. If in cases in which an appeal lies to 
the Board of Revenue and is preferred the Board has also a con- 
current power of revision, as contended, can it dismiss the appeal 
and at the same time exercise the powers of revision? Suppose 
it had in appeal modifed the decision of the subordinate authority 
to some extent could it thereafter either suo motu or on the appli- 
cation of any party exercise its powers of revision and modify the 
order it had already passed? All these considerations seem to me 
to go a long way to support the objections taken by the petitioner 
to the validity of the order sought to be revised. 

ĮI think that the question whether the order passed by the Board 
of Revenue in this case was within its powers under section 172 
is a question which, having regard to the difficulties pointed out 
above as to the right interpretation of that section, may also be 
referred to the same Bench. 


I therefore concur in the order of reference to a Full Bench 
of this case as proposed by my learned brother. 


The Court delivered the following 
JupGMENTs. Rertlly, /.—The questions referred to us are 


(1) “ whether the High Court has power to interfere with a decision of 
the Board of Revenue under Chapter XI of the Madras Estates Land 
Act,” 


(2) * whether the Board of Revenue has in this particular case exceeded 
the jurisdiction conferred upon it,” and 

(3) what should be “ the final order to be passed ın this case,” i. e, on 
this revision petition. 

It appears that under S. 164 of the Estates Land Act the 
Local Government ordered that a survey should be made and a 
record-of-rights should be prepared for 21 villages in the 
Mandasa Zamindari in the Ganjam district, which was done 
On an application made by the ryots of the villages the Local 
Government afterwards ordered under S. 168 of the Act that 
a settlement of rent should be made- for the villages. The 
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Revenue Officer appointed for the purpose settled the rents for 
the villages. The ryots being dissatisfied, appealed against his 
orders to the Board of Revenue, which had been appointed by 
the Local Government to be the appellate authority for the pur- 
pose under S. 171 of the Act. Their appeal was dismissed as 
time-barred. Later on however the Board of Revenue in 
consequence of representations made on behalf of the rvots to 
His Excellency the Governor took the matter up in revision, 
purporting to proceed under S. 172 of the Act, and ordered a 
general reduction of the rents settled by approximately 3 annas 
in the rupee. The Zamindar has presented this petition to this 
Court for the exercise of revisional powers under S. 115 of the 
Code of Civil Procedure or S. 107 of the Government of India 
Act in respect of that order of the Board of Revenue. 


The petition came on before Wallace and Tiruvenkata 
Achariyar, JJ., and it was contended before them for the ryots 
that this Court has no power to revise such an order of the 
Board of Revenue either under the Code of Civil Procedure or 
under the Government of India Act. It was not necessary for 
the ryots to contend that this Court had no power to revise any 
order made by the Board of Revenue under the Estates Land 
Act. Their contention was, I understand, that an order made 
by the Board of Revenue under S. 172 of the Estates Land 
Act, which is part of Chapter XI of the Act, was not subject 
to revision by this Court. In Appanna v. Latchayya'e 
Spencer, J., was of opinion that the Board of Revenue, when 
acting under S. 171 or 172 of the Estates Land Act, was not a 
Court subject to the revisional jurisdiction of this Court. 
Devadoss, J., in that case appears to have been of opinion that 
the Board of Revenue when making an order under S. 171 or 
172 of the Estates Land Act was a Court and that its proceed- 
ings were subject to revision by this Court. But the learned 
Judges agreed in disposing of Lhe case before them on another 
point. In Vallurt Narasimha Rao v. The Ryots of Pedda- 
mamidtpallii3s Devadoss and Walier, JJ., decided that the High 
Court had power to revise an order made by the Board of 
Revenue on appeal under S. 171 of the Estates Land Act, and 
Devadoss, J , expressed the opinion that the High Court had 
also power to revise an order made by the Board under S. 172 
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of the Act. In Raghunadha Patro v. Govinda Patro20 the 
following question was referred to a Full Bench, vis. :— 

“ Has the High Court in the exercise of its revjsional jumsdiction either 
under S. 115 of the Civil Procedure Code or S 107 of the Government of 


India Act of 1919 power to revise orders passed by the Board of Revenue 
under Chapter XI or S 205 of the Estates Land Act ?” 


Phillips and Odgers, JJ., answered the whole question in 
the negative and so declared that the decision in Valluri 
Narasimha Rao v. The Ryots of Peddamamidipalli'8 was 
wrong. But the remaining member of the Bench, Venkata- 
subba Rao, J., declined to answer the question so far as it 
referred to Chapter XI of the Act, because, as all the learned 
Judges agreed, that part of the question did not arise in the case 
in connection with which the reference to the Full Bench had 
been made. He was of opinion that the Board of Revenue 
when proceeding under S. 205 of the Estates Land Act was 
subject to the revisional jurisdiction of this Court. It will be 
seen that the majority of the Full Bench answered the first 
question which has been referred to us. But Wallace and 
Tiruvenkata Achariyar, JJ., refused to be bound by that answer 
partly because they regarded it as obtter dictum and partly 
because they doubted its correctness. With great respect I do 
not think the learned Judges were justified in treating the 
answer given by Phillips and Odgers, JJ., in respect of Chapter 
XI of the Act as obiter dictin. No doubt the members of a 
Full Bench may in the course of their opinions express obiter 
dicta. And no doubt they may decline to answer part of a 
question referred to them or one or more of a series of ques- 
tions, if they think it unnecessary for the purpose of the case 
out of which the reference has arisen. But, when a question 
of law has been referred to a Full Bench and the Chief Justice 
has constituted a Full Bench to answer that question and the 
Bench or the majority of the Bench has answered the question, 
in my opinion no Judge sitting alone and no Bench of two 
Judges is at liberty to disregard that answer or to treat it as 
not binding on them as if it was an opinion expressed obiter 
in disposing of an ordinary case and unnecessary for the dis- 
posal of that case. And perhaps I may also venture to say that 
the very unusual procedure adopted in this case, by which a 
Bench of two Judges has referred a question already decided by 


13. (1925) I. L. R. 49 A. 499 
20. (1928) 55 M. L J. 798 (F. B.). 


480 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


a Full Bench to “a larger Bench,” than the previous Full Bench 
because they do not agree with the decision, does not appear to 
me to be correct. I have no doubt that the Chief Justice of his 
own motion or on the suggestion of another Judge has power 
to constitute a larger Full Bench to answer a question already 
answered by a Full Bench. But it is obvious that there will be 
something more than inconvenience if a Bench of two Judges 
can refer a question already decided by a Full Bench to larger 
and larger Full Benches because they do not agree with the 
answer or answers already given. However, this perhaps is a 
matter which would be more properly dealt with by my Lord 
the Chief Justice. 


The first question referred to us is “ whether the High 
Court has power to interfere with a decision of the Board of 
Revenue under Chapter XI of the Estates Land Act’ 
Interference in that question obviously means interference 
in revision under S. 115 of the Code of Civil Procedure or 
under S. 107 of the Government of India Act, and it is in that 
sense that the question has been argued before us. Unde 
either of those provisions the High Court can interfere id 
revision only with the proceedings of a Court. If the Board 
of Revenue in proceeding under any provision of Chapter XI 
of the Estates Land Act is not acting as a Court of law, then 
the High Court cannot revise its orders under that chapter 
of the Act. That is not disputed. We have therefore to decide 
whether the Board of Revenue when acting under that chapter 
is a Court of law. We are not concerned with the question 
whether the Board of Revenue acts as a Court under other pro- 
visions of the Act. The only section of Chapter XI which 
refers explicitly to the Board of Revenue is S. 172, though it 
appears that the Local Government has appointed the Board of 
Revenue also to be the appellate authority under S. 171 in some 
cases, including the “settlement” out of which this reference has 
arisen. Weneed not on this occasion trouble ourselves with 
the distinction between Revenue Courts and other Civil Courts, 
and in speaking of Civil Courts I shall include Revenue Courts. 
Chapter XI of the Act deals with the making of a survey or 
record-of-rights and a settlement of rents. ‘These functions 
are to be performed by a Revenue Officer. The Board oi 
Revenue acts under the chapter only as the authority which can 
give orders for the revision of the Revcnue Officer’s work 
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under S. 172 of the Act or, if so appointed by the Local 
Government, as the authority to dispose under S. 171 of appeals 
against the Revenue Officer’s orders made under S. 169 of the 
chapter. It has been admitted before us—and indeed it cannot 
be disputed—that the Board of Revenue in exercising these 
revisional or appellate powers will only be a Court of law, if 
the Revenue Officer in making the orders so dealt with by the 
Board is himself a Court of law. If the Revenue Officer acts 
as a Court, then the Board of Revenue in disposing of appeals 
from his orders or revising those orders must have been intend- 
ed by the Legislature to act as a Court. If, on the other hand, 
the Revenue Officer performs under the chapter only executive 
or administrative functions, then the authority to dispose of 
appeals from his orders or to revise them will also perform 
executive or administrative functions and so will be exempt 
from the revisional authority of this Court either under S. 115 
of the Code of Civil Procedure or under S. 107 of the Govern- 
ent of India Act. The proper way therefore to approach the 
uestion before us appears to me to be to examine the functions 
the Revenue Officer under the chapter and in particular his 
ctions in the settlement of rent in order to ascertain whether 
the Legislature intended him in discharging those functions to 
do so as an executive officer or as a Court. I venture to think 
that in the cases I have mentioned and in the orders of the 
referring Judges in this case too little attention has been paid to 
this aspect of the matter. 


In many of his functions under the Act a Revenue Officer 
acts as a Civil Court. S. 189 provides that he shall hear and 
determine as a Revenue Court suits and applications of the 
nature specified in Parts A and B of the Schedule and shutsout 
the jurisdiction of other Civil Courts in those matters. They 
include suits to obtain pattas, suits to enforce acceptance of 
pattas, suits for the recovery of arrears of rent, suits for the 
enhancement or reduction of money rent or for the commuta- 
tion of rent in kind and for a variety of other reliefs. Itis to 
be noticed that none of the functions of a Revenue Officer under 
Chapter XI of the Act is included in Part A or Part B of the 
Schedule or is referred to in S. 189. The reason becomes 
apparent when we examine the provisions of Chapter XI. The 
first section of that chapter provides that the Local Government 
may order a survey and record-of-rights to be made by a 
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Revenue Officer in respect of an estate or portion of an estate 
(a) where the landholder or ryots or not less than half of the 
total number of landholders or not less than a fourth of the 
total number of ryots apply for it, or (b) where “in the opinion 
of the Local Government the preparation of such a record is 
required to secure either the ryots generally or the landholder 
of an estate or portion of an estate in enjoyment as such of 
their or his legal rights or is calculated to settle or avoid a serious 
dispute existing or likely to arise between the ryots generally 
and their landholder,” or (c) where the estate is managed by 
the Government or is under the superintendence of the Court - 
of Wards. It will be seen that- the making of a survey and a 
record-of-rights for the whole area may be ordered when only 
a quarter of the ryots apply for it or when no one applies for it 
but the Government thinks it desirable. The making of this 
order by the Government is-clearly an executive matter. S. 165 
sets out the particulars, some or all of which must be included 
in the record-of-rights, the selection of the particulars being lef 
to the Government. Among these particulars are the nam 
of the landholder, the name of the ryot and whether he h 
occupancy right, the.situation, extent and at least one bounda 
of the lar ed by the ryot as shown in the survey map, 
whethe. < land is irrigated, unirrigated or garden, the rent 
lawfully payable at the time the record is being prepared and 
whether it has been permanently fixed, and how the rent has 
been fixed, whether by decree or under the provisions of the 
Act or otherwise. The particulars I have mentioned will pro- 
bably be prescribed for every record-of-rights, as such a record 
would be of little use without them. S. 166 provides that the 
Revenue Officer shall prepare a draft record showing the parti- 
culars prescribed “after making such inquiry as he sees fit,” 
shall publish the draft, receive and consider any objection to it 
and after disposing of the objections according to such rules as 
the Government may prescribe “shall finally frame the record 
and cause it to be locally published”. S. 167 (3) provides that 
“every entry in a record-of-rights so published shall be evidence 
of the matter referred to in such entry and shall be presumed to 
be correct until the contrary is proved”. Now in all this the 
Revenue Officer is not only carrying out the executive orders of 
the Government but is himself acting as an executive officer. 
That has not been disputed before us. When the Government 
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has ordered him to make the record-of-rights, he must make it 
and must include in it the prescribed particulars even if neither 
the landbolder nor any ryot appears before him or takes any 
interest in the proceedings. That concludes the first part of the 
chapter. ) 

We next come to Ss. 168—171, which deal with the settle- 
ment of rent. Here Mr. Varadachariar for the petitioner 
contends a sudden change comes over the scene: the Revenue 
Officer, who so far has been no more than an executive official, 
becomes a Civil Court. S. 168 provides that, if within two 
months of the final publication of the record-of-rights the land- 
holder or ryots holding not less than a quarter of the extent of 
the village concerned apply for a settlement of rent and the 
Local Government so directs, the Revenue Officer “shall settle 
a fair and equitable rent in respect of the land”. Sub-sec. (23 
provides that in settling rents he shall presume until the 
contrary is proved that the existing rent or rate of rent is fair 
and equitable and shall have regard to the provisions of the Act 

or determining the rates of rent payable by a ryot. That is the 
y explicit indication in the Act on what principles he is to 

e his settlement. There is no definition of “settlement of 
rent”. Wallace, J., in his referring order says that the settle- 
ment of a fair and equitable rent is “a matter which would 
obviously be ordinarily within the jurisdiction of the ordinary 
Civil Court if it were not taken away by enactment” : and he 
refers to the remark of their Lordships of the Priviy Council 
in Nilmont Singh Deo v. Taranath Mukerjee3 that a Rent Court 
may be a “Civil Court in the sense that it is deciding on purely 
civil questions between persons seeking their civil rights”. And 
Tiruvenkata Achariyar, J., has expressed the same opinion. But 
with respect this appears to me to rest on an entire misconcep- 
tion of what it is which the Revenue Officer does in settling 
rents. The lawful rent payable by each ryot for his holding 
and the way in which it has been fixed, by decree or otherwise, 
he has already entered in the record-of-rights. There would 
be no object in either the landholder or the ryot asking that he 
should fix that rent over again. And yet, if either the 
landholder or the ryot went to a Civil Court in the 
absence of fair rent legislation or some special provision 
in this Act, no Court could make a decree for the recovery 
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of more than the lawful rent or a declaration for the ryot 
that less than the lawful rent was due from him. Obviously by 
the intention and provisions of this section the Revenue Officer 
is not tied io the lawful rent already established and recorded. 
but has a duty to fix a fair and equitable rent for each holding. 
In some cases he may find that the lawful rent already recorded 
is fair and equitable, and under the section he must presume 
that it is so; but it is open to him to find that either a higher 
or a lower rent is fair and equitable and to “settle” that. No 
Court without special legislation—and there is none outside this 
Act in force in this Presidency—could give that relief to a 
landholder or a ryot; and in asking for it neither the landholder 
nor the ryot would be seeking his civil rights within the words 
used by their Lordships of the Privy Council in Nilmont Singh 
Deo v. Taranath Mukerjee,3 in describing some of the charac- 
teristics of a Civil Court. In the Estates Land Act nowhere else 
is there any provision for such enhancement or reduction or 
moderation of rents. Under S. 40, when an occupancy ryot 
pays rent in kind or on the estimated value of part of his crop 
either the ryot or the landholder may sue io have the re 
commuted to a money rent. In such a suit no question whethe, 
the lawful rent which is to he commuted is fair or equit-ble 
can arise. Under S. 30a landholder may sue any ryot for the 
enhancement of money rent within certain limits on the ground 
of a rise of prices or on the ground of an improvement made 
by the landholder or by the Government or on account of the 
productive powers of the land having been increased by fluvial 
action. But he has no cause of action in such a suit on the 
ground that the lawful rent or share of produce represented by 
the money rent when that was last fixed was not fair or equi- 
table. Under S. 38 an occupancy ryot who pays a money rent 
may sue for reduction of rent on the ground of a fall of prices 
or a permanent deterioration of the land or a permanent failure 
of water for irrigation. But again no question whether the 
lawful rent was fair and equitable when its money equivalent 
was fixed or last fixed can arise. Under S. 42 either the land- 
holder or the ryot may apply to raise or reduce the rent because 
it is proved that the ryot is in possession of a larger area or a 
smaller area than that for which he has been paying rent. But 
again no question whether the lawful rent for the area the ryot 
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clearly something which no Civil Court could do unless specially 
empowered. 

Next it must be noticed that, apart from the fact that by 
applying for a settlement of rent the landholder or ryot is often 
asking for something which no Civil Court could give him. 
S. 168 provides that the settlement of rent shall be made 
only “if the Local Government so direct”. This does not mean, 
as was suggested at one stage by Mr. Varadachariar, that the 
Government is to set up a special temporary Court when required 
for the disposal of such matters, but that the Executive Govern- 
ment may refuse to have a settlement made at all. The relief 


which the landholder or the ryots hope to get by such a settle-- 


ment can be refused by the Executive Government. That being 
so, how is it possible to regard the relief to be given by this 
section as a civil right to be sought in a Civil Court? 
More important still is it to notice that, if the Government 
consents and gives the necessary order, the settlement of rents 
an be made for a whole village, though neither the landholder 
or more than a quarter of the ryots have applied for it. In 
tat case as between the remaining three-quarters of the ryots 
and the landholder the Revenue Officer will have to settle fair 
and equitable rents at the suit of neither. Here we are far 
removed from any possible conception of a Civil Court. Not 
only are those who apply for the settlement seeking something 
other than their civil rights but the supposed Court is deciding 
questions between parties neither of whom has sought its aid. 


It might perhaps be thought hardly worth while to look 
further for this supposed Civil Court represented by the settling 
officer in these provisions. But I may mention several indica- 
tions in the procedure to be followed which are incompatible 
with that of a Civil Court. The Revenue Officer has the duty 
of making the settlement whether any parties appear before him 
or not, and whether they produce before him any evidence or 
not. If nobody in the village moves a finger in the matter 
after the Government has directed that the settlement be made, 
he must ‘investigate the matter himself. He can use the pre- 
sumption that the existing rent is fair and equitable; but, if 
something comes to his notice or is disclosed by his experiments 
which proves that it is not so, he must proceed on such material 
as he may find available. If some ryots prove that their rents 
are inequitable, he cannot refuse to apply the result to other 
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similar cases merely because the ryots concerned take no part in 
the proceedings. And, as the settlement is between each indi- 
vidual ryot and the landholder, it must be remembered that one 
ryot cannot represent another unless authorized to do so. 
Under S. 169, when the Revenue Officer has made up his mind 
what are the fair and equitable rents to be fixed, he must 
publish a record of his results and wait for objections to be 
preferred. That is the supposed Civil Judge, as Mr. Varada- 
chartar represents him to be, is to publish a draft judgment and 
invite objections. If objections are received, he must consider 
them and modify his judgment in accordance with the results. 


-And under S. 169 (2) he may revise his draft judgment with- 


out being moved to do so by any one else. More remarkable 
still the draft judgment cannot be finally pronounced until it 
has been submitted under S. 170 to a sanctioning authority, 
Could anything be more repugnant to ideas of propriety in 
Civil Courts than that the Judge should have to get the sanc- 
tion of a confirming authority before pronouncing his ow 

judgment? And under S. 170 (2) the confirming authori 

may sanction the judgment, which has to be submitted to hi 

with a summary of the objections received, without hearing an 

of the objectors. The confirming authority, whose sanction 
gives the judgment validity and who thereby is in a sense 
himself the Judge, may sit in his office hundreds of miles away 
and confirm the judgment without giving any of the objectors 
of whom he is informed any opportunity of being heard. When 
all this procedure, so foreign to that of any Civil Court, has 
been completed, the Revenue Officer is finally to pro- 
nounce his judgment by incorporating it in the record-of-rights 
already published, and “the record-of-rights so amended shall 
be finally re-published.” So the end of the work of the suppos- 
ed Court is that its judgment or decree is incorporated in the 
record-of-rights, a document admittedly prepared by an execu- 
tive officer under executive orders. S. 171 provides for an 
appeal to such authority as the Government may appoint—in 
this case it happens to be the Board of Revenue—against any 
order passed by the Revenue Officer on an objection received by 
him under S. 169. Then we come to S. 172, under which the 
Board of Revenue may direct the revision of any record-of- 
rights or any part of a record-of-rights, including the settle- 
ment of rents. That section is interesting for our present 
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purpose, because it makes no distinction between ihe power or 
method of the Board in directing the revision of a settlement of 
rents, which the petitioner represents to be the decree of a 
Civil Court, and the revision of any other part of the record- 
of-rights, which is admittedly nothing more thar the work of 
an executive officer. By one stroke of his pen the member of 
the Board of Revenue in charge can set aside or refuse to set 
aside the settlement of rents and the rest of the record-of- 
rights, acting at the same moment according to the contention 
of the petitioner as a Civil Court of revision and as an exe- 
cutive authority. Is it at all likely that the Legislature intend- 
ed such an unheard-of combination of functions? Under S. 175 
any Revenue Officer specially empowered by the Local Govern- 
ment may correct bona fide mistakes in the settlement record 
made by the settlement officer, an astonishing way of dealing 
with the record of a Court. And finally at the end of the 
chapter we find S. 180, which provides for the costs of the 
yroceedings. There is no provision for the payment of costs by 
ı party to his opponent. But there are provisions for the 
ccovery of the cost to the Government corresponding in a way 
with the Court-fee collected by the Government in a civil suit. 
But it will be noticed that the "\dge of this supposed Civil 
Court has no voice whatever in ¢ iding who is to pay those 
costs. It is the Executive Govern: ‘nt which decides who is to 
pay the costs and in what propo’ ns. And the Government 
may decide that ryots who have taken no part in the proceed- 
ings, who have never asked for relief and against whom no 
relief has been asked, must contribute to the costs. And all 
costs so imposed by the Government can be recovered as if they 
were arrears of land revenue. Was ever a Civil Court so 
treated by the Executive Government? 


This examination of the provisions of Chapter XI of the 
Act shows, I think, that neither in the preparation of the 
record-of-rights nor in the settlement of rents is the Revenue 
Officer acting as a Civil Court. The reliefs which can be 
sought and given in a settlement of rents include reliefs which 
no Civil Court could grant; they can be refused by order of the 
Executive Government; they can be imposed between parties 
neither of whom has moved the supposed Court for any relief; 
the procedure prescribed is wholly inappropriate 'to, and in some 


particulars would be nothing less than scandalous in, a Civil 
R—62 - 
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Court. I find it impossible to believe that by these provisions 
the Legislature intended to create a Civil Court of any kind. 
Such a creation would have been a unique monstrosity—not a 
kind of Civil Court, but a travesty of a Court. On the other 
hand, if the work of the settlement officer is done as an exer 
cutive officer, there is nothing really surprising or unnatural or 
unreasonable in the procedure prescribed, which provides many 
safeguards against arbitrary orders. , 


However it has been urged before us that the settlement of 
rents involves decisions of great importance between the land- 
holder and the ryots, which undoubtedly affect their civil 
rights; and it is pointed out that under S. 176 of the Act the 
rents finally settled “shall be deemed to have been correctly 
settled and to be fair and equitable rent within the meaning of 
this Act” and so are binding on the parties. It is argued for 
the petitioner that the rents so settled cannot be contested there- 
after in any Civil Court and that it can hardly be supposed that , 
decisions so important, affecting civil rights, should have been 
entirely excluded at every stage from the jurisdiction of ae 
Courts. We are asked to say therefore that, however extra 
ordinarily different from a Civil Court, as we know such Courts, 
the Revenue Officer may appear in his jurisdiction, duties and 
procedure when making a settlement of rents, we must treat 
him as a Civil Court because otherwise these important ques- 
tions decided by him will never come before a Civil Court at 
all, a result which it is represented is unthinkable. The conten- 
tion that the rents finally settled by the Revenue Officer cannot 
be questioned afterwards by suit in any Civil Court rests on 
this—S. 176 provides that subject to the provisions of S. 173 
the rents so settled shall be deemed to have been correctly 
settled: S. 173 provides that any person aggrieved by an entry 
in a settlement record prepared under Ss. 168—171 and incor- 
porated in a_record-of-rights finally published may institute a 
suit in an ordinary Civil Court on certain specified grounds and 
on no,others: that the rent settled has not been correctly settled 
or is not fair and equitable or has not been correctly entered is 
not one of those grounds: therefore it is contended that no 
remedy by suit in a Civil Court is open to a landholder or ryot 
aggrieved by the rent settled by the Revenue Officer. Personal- 
ly I am not satisfied that this chain of argument is sound, 
though I may remark that it happened that both parties before 


LXII] THE MADRAS LAW JOURNAL REPORTS. 491 


us took up the position that no suit is available under S. 173 
to contest the correctness of any rent settled by the Revenue 
Officer, and therefore this question was not fully argued before 
us. But it is worth while to examine the question shortly, as, 
if the chain of argument is unsound, the petitioner’s supposed 
grievance in being shut out from a Civil Court, if we find,as I 
have no doubt we must, that the settlement of rents is not the 
work of a Civil Court, will evaporate. One of the grounds 
on which a suit under S. 173 may he brought is that an 
entry made under clause (e) of S. 165 is incorrect. There 
is no other ground mentioned in S. 173 on which the re- 
corded or settled rent of an ordinary ryot’s holding can be 
questioned. S. 165 deals with the particulars to be included in 
the record-of-rights, which is to be made before any question 
of settlement of rents arises. ` Clause (e) of S. 165 is “the 
rent lawfully payable at the time the record is being prepared 
and whether the ryot is entitled to the benefit of proviso (a) to 

lause (1) of S. 30” (i.e., pays a permanently fixed rent). It 
s contended that the result of these provisions is that the re- 

ord of rent lawfully payable, which is made in the record-of- 
rights before the settlement of rents is begun, can be questioned 
by a suit under S. 173, but that the entry of rent finally settled 
by the Revenue Officer can never be so questioned. That is a 
very curious result, and it cannot be suggested that any very 
useful purpose can be served by questioning the lawfully pay- 
able rent entered in the record-of-rights after that rent has 
been superseded by the settled rent, which must thereafter be 
treated as correct. And it must be remembered that there isno 
right of suit at all under S. 173, if only a record-of-rights is 
made but no settlement of rents: it is only after a settlement of 
rents has been completed that the right of suit under S. 173 
arises. Moreover it is only a person who is “aggrieved by an 
entry in a settlement record prepared under Ss. 168 to 171” 
who can bring such a suit, and those are the sections which 
Telate to the settlement of rent. And what could aggrieve 
either a landholder or a ryot more in respect of such a settle- 
ment than the settling of a rent which he feels sure he can prove 
is not fair and equitable ? But it is suggested that we are tied 
to the letter of.S. 173, which gives a right of suit in respect of 
an entry of rent lawfully payable in the record-of-rights but 
not in respect of the rent finally settled. It appears to me not 
improbable that there is a misconception here about the mean- 
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ing of S. 173. S.170 provides that, when the settlement of 
rent has been sanctioned by the confirming authority, the settled 
rent shall be incorporated in the record-of-rights prepared under 
the earlier part of the chapter “and the record-of-rights as so 
amended shall be finally re-published”. Does not “ so amended” 
imply that the rent entered as lawfully payable in the record-of- 
rights as already prepared is struck out and the rent finally 
settled is substituted for itr If that is the right interpretation, 
then a suit under S. 173 can be brought on the ground that the 
entry of the substituted rent is not correct. That interpretation 
not only gives a reasonable and natural meaning to the opening © 
words of S. 173, but it is supported, I think, by a good many 
other indications in the Act. In S. 192 (d) (if) it is provided 
that, when a suit is brought for the recovery of rent for any 
land within an area for which a record-of-rights has been pub- 
lished, the plaint shall contain a statement of the rent of the 
holding according to the record-of-rights. Now it would be 
useless for such a suit to show in the plaint the lawful rent er 

tered in the record-of-rights before the settlement of rent bt 

not the settled rent, when rent has been settled, as it is th. 
settled rent which must be taken to be correct and which alone 
the landlord is entitled to recover. And it will be noticed that 
there is no suggestion in S. 192 (d) (1) that two different 
rents will be found in the record-of-rights, vts., the lawful rent 
first entered and the settled rent afterwards entered. The im- 
plication is, I think, that there will be only one entry of rent in 
respect of the holding in the record-of-rights, vig., the lawful 
rent entered before there is a settlement or, if there has been a 
settlement, the settled rent which has been substituted for the 
lawful rent as it previously stood. Under S. 175 the officer 
empowered to correct mistakes in the settlement officer’s orders 
or decisions under Ss. 168 and 169, that is in settling rents, 
cannot make a correction so as to affect any decree made under 
S. 173, which implies that a decree in a suit under S. 173 can 
affect an order settling rent. And the proviso to S. 175 lays 
down that no order or decision of the settlement officer shall be 
so corrected if “an appeal from it” is pending or has been dis- 
posed of under S. 173. “ Appeal” is apparently used loosely 
there in the sense in which a claim suit under Order 21, Rule 63 
of the Code of Civil Procedure, is sometimes spoken of as 
in effect an appeal against an order on a claim preferred under 
Order 21, Rule 58. But the important point is that this 
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proviso to S. 175 clearly implies that a suit may be brought to 
dispute the settlement officer’s decision regarding rent made 
under S. 168 or S. 169. Then S. 176 makes the rent settled final 
“subject to the provisions of S. 173”. And S. 179 provides that 
no suit shall be brought in any Civil Court “save as provided in 
S. 173 for the alteration of any entry in such a record of a rent 
settled under Ss. 168 to 172”. If only the entry made under 
clause (¢) of S. 165, which is mentioned in S. 173, is under- 
stood as the entry amended by the substitution of the settled 
rent, then all these references to S. 173 become consistent and 
intelligible, and under sub-sec. (4) of S. 173 the decision what 
the entry shall be will serve some practical purpose. It cannot 
be suggested that the words “ the rent lawfully payable at the 
time the record is being prepared,” which describe what can be 
disputed in a suit under S. 173, necessarily exclude the settled 
rent, because when once settled the settled rent becomes the 
lawful rent, and, if there is a settlement, “the time the record 
is being prepared ” goes on until the record-of-rights is finally 
[e published after amendment under S. 170. All this appears 
me to make it probable that, with whatever intention the Act 
was originally drafted, as finally framed it does give both the 
landholder and the ryot a right to question by a suit under 
S. 173 in an ordinary Civil Court the correctness of the rent 
settled by the settlement officer as fair and equitable. However 
I do not wish to express a definite opinion on this question on 
the present occasion, as that is unnecessary for this reference 
and as the question was not fully argued before us. But I am 
not yet satished that, assuming, as Mr. Varadachariar for the 
petitioner would have us assume, that the Legislature must 
have intended to make it possible that the important question 
what rent is due on a particular holding should come before a 
Civil Court at some stage or other, there is any need for us to 
twist and torture our ideas of a Civil Court in order to bring 
within them the Revenue Officer when settling rent under 
Ss. 168—170 of the Act. 
But are we justified in making the assumption I have just 
“mentioned? Why must we assume that the Legislature of the 
day could not have intended that the settlement of rents under 
Chapter XI of the Act should be kept entirely outside the 
jurisdiction of Civil Courts of any kind, Revenue or otherwise? 
When we are asked to make assumptions about what the 
Legislature must or cannot have intended, it is not unprofitable 
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to remember that the Legislature of the day was in effect only 
the Executive Government in another guise, a Government 
which, it cannot be denied, reflected the ideas of revenue history 
and policy which had been traditional in this Presidency. 
According to those ideas the rajabhagam which the Zamindar 
of a permanently settled estate has the right to collect from the 
ryots represents the traditional Government’s share of the pro- 
duce of the land, which, if there were no Zamindar, would be 
collected by the Government direct. The Government by the 
permanent settlement had left the right to collect this raja- § 
bhagam to the Zamindar but had not thereby divested itself of / 
the moral obligation to protect the ryot from undue exactions. 
It was ultimately this theory which underlay that most impor- 
tant feature of the Estates Land Act, the recognition that every 
ryot 10 possession of ryoti land other than old waste when the 
Act came into force had a permanent right of occupancy in his 
holding as complete as the right of a ryot in a Government 
ryotwari tract. But occupancy right is of no use to any tenan 
if there is no limit to the rent which can be exacted from hi 
The Government was morally bound to protect the ryot in 
Zamindari from exaction by the Zamindar or his officials, as it 
was to protect the ryot in a ry~ wari tract from its own sub- 
ordinate officials. And in re ilating the amount of the raja- 
bhagam to be collected the Gor’ /nment might well take power to 
settle rents in a Zamindari in-something the same way in which 
land revenue is settled in a ryotwari tract and in each case 
assert its right to make the settlement as something entirely 
outside the jurisdiction of any Civil Court. We are not 
concerned on this occasion to discuss the legal basis of that 
theory, still less its justice or political wisdom. But, if 
it is asserted that the Government represented by the 
Legislature of the day, could not have intended to keep the 
settlement of rents made under Chapter XI of the Act entirely 
outside the jurisdiction of Civil Courts, that appears to me an 
entirely unwarranted assumption.- To proceed from that 
assumption to the conclusion that the Legislature therefore, 
must have intended in these provisions for the settlement of 
rent to create a travesty of a Civil Court with jurisdiction and 
procedure, not only unlike those of any Civil Court ever heard 
of, but foreign to the very conception of a Civil Court, is to my 
mind with all respect fantastic aud unjustifiable. 
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The question of the High Court’s power of révision over 
orders passed by the Board of Revenue in proceedings under the 
Estates Land Act other than proceedings under Chapters XI 
and XII of the Act has been discussed in detail by Venkata- 
subba Rao, J. in Raghunadha Patro v. Govinda Pairo® and by 
the learned referring Judges in the present order of reference, 
and Ido not think it therefore necessary to go into that ques- 
tion elaborately here, as I agree generally with the views ex- 
pressed by those learned Judges with reference to this matter. 


The extreme view that the High Court has no power of 
revision, either under S. 115 of the Code of Civil Procedure or 
under S. 107 of the Government of India Act, over any orders 
passed by the Board of Revenue under the Madras Estates 
Land Act is, in my opinion, unsustainable. I very respectfully 
differ from the opinions of the learned Judges, Phillips and 
Odgers, JJ., in Raghunadha Patro v. Govinda Patroso. 

We have accordingly to consider the further question 
whether such powers of revision exist in respect of orders 
passed by the Board of Revenue in proceedings under Chapter 
XI of the Act. As observed by Venkatasubba Rao, J., in 
Kaghunadha Patro v. Govinda Patro% at page 818: ` 


“Whether the Board of Revenue is subordinate to the High Court is not 
a point to be dealt with in the abstract. The question in each case 18, while 
performing certain specific functions, is it so subordinate? It is for this 
reason that I wish to stress the point that the character of the Board of 
Revenue must be separately considered under each of the sections of the Act.” 


I respectfully agree that that is the standpoint from which 
the question has to be approached. 

I now proceed to consider briefly the provisions of Chapter 
XI of the Madras Estates Land Act. I may note that Chapter 
XI provides for two distinct matters—(1) Record-of-rights, and 
(2) Settlement of rents. So far as record-of-rights is concern- 
ed, Ss. 164 to 167 make it clear that the procecding is really a 
survey made under the provisions of the Madras Survey and 
Boundaries Act, though the Local Government is given power 
to direct that a record be made of the rights and obligations of 
each ryot and landholder in respect of particular matters speci- 
fied in the sections. The proceedings consist only in recording 
the existing state of things including rent lawfully payable at 
the time, and under S. 167 (3), every entry in a record-of- 
tights duly published shall be evidence of the matter referred 
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to in such entry and shall be presumed to be correct until the 
contrary is proved. The record is only a presumptive piece of 
evidence when the question arises for decision subsequently, 
and it is open to the parties interested to show that the entry is 
incorrect. It was decided in Avasarala Venkata Hanumantha 
Rao v. Achanna* that a Revenue Officer preparing a record-of- 
rights under Ss. 164 to 167 of the Madras Estates Land Act is 
only an executive officer discharging the function of Govern- 
ment and is not a Court within the meaning of S. 476 of the 
Code of Criminal Procedure. 


The question as to what is the exact legal nature of the 
proceedings relating to “settlement of rents” under Ss. 168, 
etc., of Chapter XI, is by no means an easy one to answer. 


It would be convenient first to consider the main provisions 
relating to settlement of rents contained in that chapter. 


Within two months from the date of the final publication 
of the record-of-rights under S. 166 either the landholder or a 
specified proportion of the ryots may apply for a settlement of 
the rents; but it is only if the Local Government so direct that 
the Revenue Officer should settle the rents. The Revenue Officer 
should settle “a fair and equitable rent” in respect of the land. 
He shall presume that the existing rent is fair and equitable and 
shall have regard to the provisions of the Act for determining 
the rate of rent payable by a ryot. Itis open to the Revenue 
Officer to propose to the parties such rent or rate of rent as he 
considers fair and equitable, and if accepted by the parties the 
same may be recorded as the fair and equitable rent and shall 
be deemed to have been duly settled under the Act. Even when 
parties agree among themselves by compromise or otherwise as 
to the amount of the rent, the Revenue Officer should satisfy 
himself that the amount agreed upon is fair and equitable, and 
if so satisfied—but not otherwise—, he should record the 
amount so agreed upon as the fair and equitable rent; other- 
wise he has himself to settle a fair and equitable rent (S. 168). 

Parties interested could file objections to any entry in the 
preliminary settlement record that may be prepared by the 
Revenue Officer. The objections should be disposed of accord- 
ing to the rules which the Local Government may prescribe, 
and the Revenue Officer may of his own motion, or on the 
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application of any party aggrieved—-at any time before the 
record is submitted to the confirming authority—revise any 
rent entered therein, after giving reasonable notice to the 
parties concerned (S. 169). 


The settlement record should be subinitted by the Revenue 
Officer to the “confirming authority’ appointed by the Local 
Government, with a full statement of the grounds of his pro- 
posals and a summary of the objections, if any, which he has 
received. The “confirming authority” may sanction the settle- 
ment with or without amendment, or may return it for revision, 
provided that no entry shall be amended or omission supplied 
until reasonable notice has been given to the parties concerned 
to appear and be heard in the matter. After it has been sanc- 
tioned by the “confirming authority,” the settlement record 
shall be incorporated in the record-of-rights published under 
S. 166, and the record-of-rights as so amended shall be finally 
published (S. 170). 


An appeal shall lie from every order passed by a Revenue 
Officer on any objection made under S. 169 to such superior 
revenue authority as the Local Government may prescribe or to 
an officer specially empowered by the Local Government in this 
behalf (S. 171). ) 

The Board of Revenue may, in any case, on application, 
or, of its own motion, direct the revision of any record-of- 
tights or any portion thereof at any time within two years from 
the date of the final publication under sub-sec. (2) of S. 166, 
and in case of settlement of rent, within two years from the 
date of re-publication under S.170, provided that no such direc- 
tion shall be made until reasonable opportunity has been given 
to the parties concerned to appear and be heard in the matter 
(52172). 

Under S. 173, a right of suit in the Civil Court is given 
with reference to specific matters. Such suit may be instituted 
on any of the grounds specified in clauses (a) to (f), and on no 
others. Sub-sec. (4) mentions the reliefs which the Civil Courts 
could grant in such suits. 


Section 174 direcis that a note of all the decisions passed 
on appeal under S. 171, and of all the decrees passed by Civil 
Courts under S. 173, shall be made in the amalgamated record- 
of-rights. Correction of bona fide mistakes, whether made by 
the Revenue Officer or by any other Revenue Officer not 
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superior in grade to himself, could be made within 12 months 
on application or of his own motion (S. 175). 


Section 176 is important. It enacts “subject to the provi- 
sions of S. 173, all rents settled under Ss. 168 to 170 and 
entered in a record-of-rights finally published under S. 166 or 
settled under S. 177 shall be deemed to have been correctly 
settled and to be fair and equitable rent within the meaning of 
this Act.” Any rent settled under the chapter shall not there- 
after be enhanced for a period of 20 years, except on grounds 
specified in S. 177. When an application for settlement of 
tents has been made, no suit or proceeding shall be commenced 
or continued in any Civil or Revenue Court under Ss. 30, 38 
and 40 till after the final publication of the record-of-rights 
under S. 170; nor could any Civil or Revenue Court entertain 
or proceed with any suit or application for the alteration of the 
rent in the area to which the record-of-rights applies till after 
the final publication of such record-of-rights (S. 178). 


No suit shall lie in any Civil Court for’ “the alteration of 
any entry in a record of a rent settled under Ss. 168 to 172, save 
as otherwise provided in S. 173”. Certain declaratory suits 
are saved by S. 179. Power is given to the Local Government 
regarding the apportionment of expenses incurred by the 
Government in carrying out the provisions of the chapter, and 
the Revenue Officer has no right or duty in that matter. 


Rules have been framed by the Local Government under 
Ss. 169 and 215 of the Act. 


Rule 1.—Every Revenue Officer appointed for making a 
record-of-rights or a settlement of rents is invested with all the 
powers exercised by a Civil Court in the trial of suits. 


Z. The proceeding shall be summary and shall be govern- 
ed, so far as may be practicable, by the provisions of the Code 
of Civil Procedure, having regard to— 

(a) the issue and service of summons; 
(b) the examination of parties and witnesses; 
(c) the production of documents. - 

Rule 13 provides for production of evidence in support of 
objections to an entry in the record-of-rights. R. 16 relates to 
applications for settlement of rents. Under R. 17, the Revenue 
Officer is to publish a notice by beat of drum, etc., setting forth 
that the Revenue Officer will proceed to settle fair rents in 


LXIII] THE MADRAS LAW. JOURNAL REPORTS. 503 


respect of the lands in the. said village. Notice need not be 
affixed to the holding oí each eee or ryot, nor served 
personally on the ryots. "a 


Under R. 18, in preparing the preliminary rent roll, and in 
giving such particulars as the Local Government may specify, 
attention should be paid to the condition of the land, nature of 
the soil, the prevailing rates of rent both in the village under 
settlement and in the adjoining villages, and to the provisions 
of Chapter III of the Act. 


Under R. 19, when objections are made, notice should be 
given to the parties interested and the Revenue Officer should 
inquire: into the objections and dispose of the same. The 
Revenue Officer may carry on his proceedings e.r parte if he be 
satisfied that notice of the objection has been duly served upon 
the absent individuals. The Collector of the district is consti- 
tuted the confirming authority of the settlement record under 
S. 170 of the Act (Rule-20). 


Appeals against the decision of the Revenue Officer lie to 
the Board of Revenue. Provision is made by R. 22 to allow 
enhancement of rent to be spread over a number of years in 
particular cases. 


Certain forms are provided by the Rules :— 


Form 8 prescribes the notice to persons interested to attend 
at the place and time specified, giving intimation to the persons 
concerned that the Revenue Officer, or a duly authorised subor- 
dinate of hts, will proceed to fix fair and equitable rents for all 
the lands of the village. 


Form 10 relates to notice to individual ryots giving details 
of rent proposed for the holdings in`the name of each ryot. 

There is no doubt some resemblance between the settle- 
ment of the rents under Chapter XI of the Act, and proceedings 
taken under S. 30 (enhancement of rent by suit), S. 38 (reduc- 
tion of rent by suit), and S. 40 (commutation of rent payable 
in kind by suit). But it seems to me on a careful examination 
of the provisions of Chapter XI of the Act, that there is no real 
analogy between the essential nature of the proceedings taken 
under Ss. 30, 38 and 40 of the Act on the one hand, and those 
taken under the provisions of Chapter XI on the other. Suits 
under-Ss. 30, 38 and 40 are tried by the Revenue Court and 
could be carried to the District Gourt on appeal and to the High 
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Court on second appeal—see Part A of the Schedule attached 
to the Estates Land Act. Courts are bound by the specific rules 
mentioned in Ss. 30, 38 and 40 in deciding those suits. Those 
suits have to be decided on legal evidence placed by the parties 
before the Courts. In fact, they are judicial decisions passed 
by Courts in accordance with law and based on legal evidence. 
Rights of parties are defined and Courts’ power is restricted by 
the directions contained in those sections. The case seems to 
me to be entirely different in the case of a settlement of rents 
under Chapter XI. The Revenue Officer settling the rents 
under Chapter XI is no doubt to presume, until the contrary is 
proved, that the existing rent or rate of rent is fair and equi- 
table, and he shall have “regard” to the provisions of the Act 
for determining the rates of rent payable by a ryot. But under 
R. 18 attention should be paid to the condition of land, the 
nature of the soil, the prevailing rates of rent both in the 
village under settlement and in the adjoining villages, and to 
the provisions of Chapter III of the Act. In fact, very much 
is left to the executive and revenue experience of the officer 
concerned in determining what is to be the fair and equitable 
rent. While he shall have regard to the provisions of the Act 
in determining the rates of rent payable by a ryot, he is entitled 
to travel outside the provisions of Ss. 30, 38, 40, etc. A Court 
cannot reduce the cash rent of a holding on the ground that 
the rate paid is above the prevailing rates. A ryot could not 
sue for abatement of rent simply because the lands which he 
held were rated higher than those of the same description and 
similar advantages held by ryots of the same class in the vici- 
nity. Babun Mundle v. Shib Koomaree Burmoneesé. The 
Revenue Officer settling rents under Chapter XI is not bound 
by any such restrictions; his hands are more free to do what he 


considers to be the justice of the case. He is the best judge of . 


economic facts under the chapter. 


While he is invested -with the powers exercised by a 
Civil Court in the trial of suits (R. 1), his discretion in 
fixing the fair and equitable rent is unfettered. He is not 
bound to proceed on the sole basis of legal evidence, legally 
adduced before him, as the ordinary Courts are. If this is so, 
then it is a very important point. I should not forget that the 


er a rr hpi a 
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policy which induced the Legislature to enact these provisions 
is not open to question or examination by the Courts. Evi- 
dently, the Legislature considered it expedient or necessary to 
enact these—apparently drastic provisions—in the interests of 
public order or of the local welfare. Again, settlement of rent 
proceedings concern the whole estate or a portion of an estate; 
and though there may be hundreds of ryots concerned, the case 
of each ryot is not kept distinct from the case of the others. No 
doubt under S. 193 of the Estates Land Act, joinder of ryots in 
suits relating to enhancement or reduction of rent is permitted. 
But power is given by S. 198 to order separate trials in cases of 
such joinder of ryots, if it appears to the Collector before 
whom the suit for enhancement or reduction of rent has been 
instituted that the suit cannot be conveniently tried or disposed 
of as one suit, in which case, the Collector could order separate 
trial of the suit regarding eåch ryot. No such provision is 
made with reference to proceedings under Chapter XI. On the 
other hand, the very object of the proceedings under Chapter 
XI would seem to be that the Revenue Officer should consider 
the cases of all the ryots concerned, and should acquaint him- 
self with the details concerning the whole of the lands, before 
fixing a “ fair and eyuitable rent’. Again, itis a matter for 
consideration whether individual contracts entered into between 
particular ryots and the landholder, or even decisions binding 
on particular ryots only regarding the amount or rates of rent, 
would bind and conclude the Revenue Officer absolutely in the 
matter of fixing a fair and equitable rent as regards those par- 
ticular ryots. In the trial of batches of suits, agreed by parties 
to be tried together, some of the ryots are likely to be pre- 
judiced by reason of special circumstances affecting some other 
ryots only. Courts have often expressed regret that in the state 
of the record, and having regard to the agreement of parties to 
have a batch of suits tried together, Courts are often not able 
to do full justice to individual ryots whose cases might other- 
wise seem to require different considerations. But the officer 
who has to settle rents under Chapter XI works under no such 
disadvantages; and—as already remarked—he has got a free 
hand to mete out such justice to any and all of the ryots con- 
cerned as he should think fit. It has been decided in this Court 
that the Revenue Officer is not bound by the restrictions 
imposed by Ss. 30, 38 or 40 of the Act in proceedings under 
Chapter XI. 
R—64 
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In Valluri Narasimha Rao v. The Ryots of Peddasnamidt- 
palli13 this is what Mr. Justice Devadoss says at page 507: 

“ In making a record-of-rights the Revenue Officer has to be guided by 
considerations which are not necessarily the same as those arising under 
S. 30. . . Whatever may be the rate of rent, if he considers that it is not 
fair and equitable, he 1s entitled to alter it, and in doing so he is not bound 
by the rule in S. 30 under which the increase cannot be more than two annas 
in the rupee. Under Chapter XI the Revenue Officer may reduce the rent 
and may settle different rates of rent for land of different valueand different 
fertility, having regard to the facilities of irrigation and other circumstances 
which would enable him to settle what is a fair and equitable rent.” 


At page 508 this is what Mr. Justice Waller says: 


“T agree that the Revenue Officer in settling a fair and equitable rent is 
not bound by the provisions of S. 30 of the Act.” 


The provisions of S. 170 deserve -special notice. The 
‘Revenue Officer is to submit the settlement record prepared by 
him to the confirming authority appointed by the Local Govern- 
ment. Can this be reconciled with our ideas of a Court of law 
which has to decide on its own responsibility on the legal evi- 
dence before it ? One is reminded of the provisions of S. 31 
of the Code of Criminal Procedure that. 


“while a Sessions Judge could convict an accused of the offence of 
murder and sentence him to death, the sentence of death passed by him shall 
be subject to confirmation by the High Court”. 


But the provision for submitting the settlement record to 
the confirming authority is surely a peculiar one, and there is 
nothing corresponding to the’same in the law applicable to a 
Court, as ordinarily understood. There is, again, power given 
to the Revenue Officer, of his own motion or on the application 
of any party aggrieved, at any time before the settlement re- 
cord is submitted to the confirming authority, to revise any rent 
entered therein. 


Again, under S. 172, the Board of Revenue may direct the 
revision of the entries in the settlement record within two years 
from the date of publication of the same under S. 170. In the 
case of a Civil Court such provisions would seem to be, to say 
the least, very startling. g 


Again, under sub-section {3) of S. 168, the Revenue Officer 
may propose to the parties such rent or rate of rent as he con- 
siders fair and equitable. Could it be said that a Court of 
Justice could act in such a way ? It would at once be said that 
the Court—if it proposed such things to a party io a litigation 





13. (1925) I. L. R. 49 M, 499, 
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before it—has pre-judged the rights of the parties; it would 
even afford ground for transferring the case to some other 
Court. This provision in S. 168 is rather important as indicat- 
ing the real nature of the functions of the Revenue Officer in 
such proceedings under Chapter XI. 


Section 173 specifies cases ın which entries in settlement 
record are open to question in a Civil Court; and S. 176 enacts 
that 


“ otherwise all rents settled under Ss. 168 to 170 or settled under S. 171 
shall be deemed to have been correctly settled and to be fair and equitable 
rent within the meaning of the Act”. 

There was some discussion before us as to whether it is 
open to the Civil Court to question the rafe of fair and equi- 
table rent settled under Chapter XI. Having regard to the 
limited nature of the provisions of sub-sec. (4) of S. 173, it is 
open to question whether it is competent to the Civil Court to 
do so. The whole policy of the Act in this respect would seem 
to be to make the rent fixed under Chapter IX conclusive and 
binding in Civil Courts. In cases where a right of suit is given, 
relating to certain matters, vis., when the Revenue Officer had 
not settled the rent, if the Civil Court should be of opinion that 
the relationship of the landholder and ryot existed between 
parties and that the ryot is liable to pay rent, then the Civil 
Court could only direct that the Collector should fix a fair and 
equitable rent; it would seem that the Civil Court could not 
itself fix the rent. This would seem to be the opinion of both 
Devadoss and Waller, JJ., in the case reported in Valuri 
Narasimha Rao v. The Ryois of Peddamamidipalli,13. See page 
507 of Mr. Justice Devadoss’ judgment where the learned 
Judge says that “ the parties have nc right of suit in such a 
case”; and at page 508, where the other learned Judge, Waller, 
J., also says that “ there is no right of suit in regard to such a 
question”. These were the arguments available to support the 
contention that the rate of rent fixed is binding on the Civil 
Court. 

I should have been glad to be able to arrive at the conclu- 
sion that the rate of rent fixed under Chapter XI could be 
challenged in the Civil Courts. But it is not however necessary 
for me to give a decided opinion now on this point. Jf the 
Civil Courts have no jurisdiction to question the rate of rent 








13. (1925) I, L. R, 49. M, 499, 
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fixed by the Revenue Officer under Chapter XI, then that cir- 
cunistance would undoubtedly increase the gravity of the 
situation; for, there is nothing more vital either to the land- 
holder or to the ryot than the question of the rate of rent; and 
if that question is taken to be finally decided by the Revenue 
Officer, then a most valuable legal right is prejudicially affected 
by proceedings under Chapter XI. Very clear indications 
would then be necessary to enable us to say that proceedings 
which have such serious effect are not subject to the super- 
intendence of the High Court. 


These considerations have given me great anxiety in‘ the 
decision of this case. 


I have tried to examine the provisions of the Act, bearing 
all these considerations in mind. 


I shall proceed to refer to qne or two more considerations 
that arise from the other provisions of the Act. 


Regarding the expenses incurred in the preparation of the 
record-of-rights, S. 180 enacts that 


“the Local Government may direct that the landholders and 1yots shall 
defray the same in such proportion as the Government may fix, and that such 
expenses incurred by Government may be recovered as arrear of land revenue 
under the provisions of the Revenue Recovery Act.” 


One can understand the costs of the proceedings in Court 
being determined by the Court inquiring into the case. This 
provision that the Government, and not the Revenue Officer 
who conducted the proceedings, (the Government of course not 
having heard any part of the case) should fix the expenses 
incurred in connexion therewith and apportion the same between 
the landholder and ryots, is rather inconsistent with the notion 
that the tribunal set up under Chapter XI of the Act is a Court 
as ordinarily understood. 

It is no doubt true that under S. 139, cost of repairs of 
irrigation works, payable by the ryot or the landholder as the 
case may be, may be recovered as an arrear of Jand revenue; 
but, there, the Collector enquires into the matter and passes 
orders regarding the amount payable by each ryot in proportion 
to the rent of the land held by him. 

Proceedings under Chapter XI relating to settlement of 
rent are very important as they undoubtedly affect valuable 
legal rights of the landholder and the ryots. It is only when the 
landholder or a specified portion of the ryots make an applica- 
tion to the Local Government that the Local Government could 


f 
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direct the settlement of rents under Chapter XI. So far, we 
have gol a case of dispute between private persons as regards 
their legal rights. I have already noticed the provisions of 
Chapter XI which preclude certain questions from being contest- 
ed in Civil Courts. If the amount or rate of “ fair and equita- 
ble rent” be one of such questions, then it is a matter of very 
great importance to both the landholder and the ryot that they 
should not be prejudiced in respect of such important rights. 
But, if anything is clear from Chapter XI (which by the way— 
in my oOpinion—is very obscure and difficult to construe, as 
regards several of its provisions), it would seem to be this: 
that the Legislature—probably in the interests of public order or 
of the local welfare and as a matter of policy—wanted to make 
a departure from the ordinary mode of settling disputes between 
the landholders and the ryots regarding rent and other incidents 
connected with the holdings. It wanted to provide specially for 
cases where particular estates or portions of the estate were 
concerned, which, in their view, demanded a different treatment. 
If it was the intention that the Revenue Officer mentioned in 
Chapter XI should have the exact status occupied by the 
Revenue Officer to whom determination of questions relating to 
rent, etc., were entrusted under Ss. 30, 38, 40, etc., of the Act, 
then nothing would have been easier than to include in the 
Schedule annexed to the Act, specific sections of Chapter XI, 
and provide forappeals to particular Courts. That would have 
made matters absolutely clear. In fact, the Revenue Officer 
proceeding under Chapter XI of the Act is nowhere referred 
to in that Act as a Court, just as the Collectors and other 
Revenue Officers who hear suits and applications specified in 
the Schedule are described in S. 189 and the Schedule attached 
to the Act, and elsewhere, as Courts. 


On the other hand, the Legislature has not only—purposely 
—omitted to do so, but has dealt with the question of settle- 
ment of rents in a separate chapter—apparently self-contained 
—as regards forum of appeal, limitation, and procedure. The 
Local Government have also been given special power to frame 
rules to guide the Revenue Officers in the discharge of their 
duties under Chapter XI. 


It is true that the legal rights of the landholder and the 
‘ryots are affected materially by the proceedings taken to settle 
rent under Chapter XI. Again, certain provisions of the Code 
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of Civil Procedure are made applicable to settlement of rent 
under Chapter XI, in so far as they are not inconsistent with 
the provisions of that chapter. Further, under the rules, the 
Revenue Officer is invested with all the powers exercised by a 
Civil Court in the trial of suits, among various other powers 
conferred upon him by the rules. 

On the other hand, there are the various other circum- 
stances pointed out above which are not quite consistent with 
one’s ordinary notions of a Court of law adjudicating judicially 
on the legal rights of litigants. 

What then is the inference to be drawn from all the cir- 
cumstances in deciding whether the officer mentioned in Chap- 
ter XI is constituted a Court? No doubt it is not by the mere 
appellation given to an officer that one has to decide whether 
he is a Court or not, but rather by the functions that he is 
directed to discharge and the mode by which he is to discharge 
the same, the effect of his proceedings on legal rights of parties, 
and by the other circumstances connected with the exercise of 
his jurisdiction. 

I must admit that this portion of the case has given me 
great anxiety, and I felt it very difficult to make up my mind 
in the matter; but after giving the best consideration I can to 
the case, I have come to the conclusion that neither the Revenue 
Officer nor the confirming authority, nor the Board of Revenue, 
when exercising jurisdiction under Chapter XI of the Estates 
Land Act in relation to settlement of rents, is a “ Court subject 
to the appellate jurisdiction of the High Court”. 


There has been no general definition of “ Court of law ”— 
so far as I am aware. The word “ Court” has been defined for 
the purpose of specific.enactments. See the Indian Evidence 
Act, S. 3 and the Indian Penal Code, S. 20—(Court of 
Justice). I am glad, however, in having been able to get some 
help from some of the decided cases. In Manavala Goundan v. 
Kumarappa Reddy? the question arose whether a District 
Registrar exercising powers in an appeal presented under S. 73 
of the Registration Act is not a “ Court” within the meaning 
of S. 622 of the Code of Civil Procedure, 1882 (corresponding 
toS.115 of the present Code): Mr. Justice Subrahmania 
Aiyar observed at page 327 ofthe report as follows :— 


27, (1907) I. L. R. 30 M. 326: 17 M. L. J. 313. 
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“The word ‘Court’ in S. 622 of the Code of Civil Procedure should be 
understood in ils ordinary legal sense, ‘a place where justice is judicially 
administered’—see Stroud.” 


Again, at the bottom of the page, the learned Judge 
observed : 


“Assuming that the functions which the Registrar exercises in a case 
such as was before him in the present instance were altogether judicial, that 
would not warrant the conclusion that his decision was that of a Court.” 


The learned Judge dismissed ihe revision petition and 
upheld the preliminary objection, and held that the High Court 
could not in such a case interfere under S. 622 of the Code of 
1882. | 


In Krtshnamal v. Krishnaiyangar8 a decision of a Full 
Bench composed of Sir Charles Arnold White, C. J., and 
Sankaran Nair and Ayling, JJ., the decision in Manavala 
Goundan v. Kumarappa Reddyat was referred to with approval. 


A decision of the Privy Council reported in Shell C ompany 
of Australia, Limited v. Federal Commissioner of Tarations 
was relied upon, each side relying on the said decision in 
support of its own contention. In the case reported in 
British Imperiali Oil Co. v. Federal Commissioner of 
Yaxation30 the High Court of Australia decided that “the 
Board of Appeal created by S. 41 of the Income-tax Assessment 
Act, 1922, exercised part of the judicial power of the Common- 
wealth and was therefore a tribunal contrary to Ss. 71 and 72 
of the Constitution of Australia, in that its members were to 
be appointed not for life but for a period of seven years”: and 
the High Court quashed the assessment made by the Board of 
Appeal in that case. By a reference to page 286 of the report, 
it would be seen what the functions of the Board of Appeal 
in that case were. One of the provisions of the Act was that 
an appeal shall lie to the High Court in its appellate jurisdic- 
tion from any order passed under sub-sec. (L)of S. 51, except a 
decision by the Board on a question of tact. The provision that 
an appeal would lie to the High Court in its appellate jurisdic- 
tion from the decision of the Board of Appeal on a question of 
law, would, ordinarily, make the Board of Appeal, having regard 
to its functions, prima facte a judicial tribunal subordinate to the 
High Court. The Board of Appeal was subsequently replaced 
by a Board of Review whose powers were different {rom the 








27. (1907) I. L. R. 30 M. 326: 17 M. L. J. 313, 
28, (1912) 23 M. L. J. 50 (F. B.). 29. (1931) A. C. 275, 
30. (1925) 35 G L. R, 422, 
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powers of the Board of Appeal. The members of the Board 


of Review were also appointed for a period of seven years. A 
similar objection having been taken to the constitution of the 
Board of Review, the Privy Council held that the Board of Re- 
view was nota judicial tribunal, but was only an administrative 
body, having regard to its functions. It must be noticed that a 
right of appeal to the High Court was given under the Act, 
both to the Commissioner as well as to the taxpayer, from any 
decision of the Board which in the opinion of the High Court 
involves a question of law; and in spite of such a provision, the - 
Board of Review was held to be not a Court or a judicial 
tribunal; it was held that even a right of appeal, by itself, would 
not establish the vesting of the judicial power either in the 
Commissioner or in the Board of Review since the Parliament 
may have imposed upon the Court the duties of reviewing 
administrative determination (page 295). Of course, no tribu- 
nal could be held to bea judicial tribunal unless it had power 
to give a binding and authoritative decision, whether subject to 
appeal or not, in a dispute arising between the State and its 
subjects, or, between the subjects inter se, whether the dispute 
relates to life, liberty or property. Our attention was also drawn 
to the following observations at pages 296 and 297 of the report: 


“The authorities are clear to show that there are tribunals with many 
of the trappings of a Court which, nevertheless, are not Courts in the strict 
sense of exercising judicial ower. It is conceded in the present case that 
the Commissioner himself exe: cised no judicial power. The exercise of such 
power in connection with an assessment commenced, it was said, with the 
Board of Review, which was in truth a Court. 


‘In that connection it may be usetul to enumerate some negative pro- 
positions on this subject: (1) A tribunal is not necessarily a Court in this 
strict sense because it gives a final decision. (2) Nor because it hears 
witnesses on oath. (3) Nor because two or more contending parties appear 
before it between whom it has to decide. (4) Nor because it gives decisions 
which affect the rights of subjects. (5) Nor because there is an appeal toa 
Court. (6) Nor because it is a body to which a matter is referred by another 
body. See Rex v. Electricity Coimmissioners®1,” 


As it was admitted in that case that the Commissioner was 
not acting in a judicial capacity, but only in an administrative 
capacity, the present question had not to he decided in that case. 
The contention that the Board of Review should be held to be 
a Court exercising judicial power—(1) because its jurisdiction 
arose only if set in motion by the taxpayer, and (2) because 
the matter for its decision was a lis between the taXpayer and 
the Commissioner affecting legal rights, and (3) because his 





-—_ 





31. (1924) 1 K. B. 171. 


A 
r 


— 
“Maan 


LXII] THE MADRAS LAW JOURNAL REPORTS. 913 


decision was conclusive, subject to an appeal to the High 
Court,—was not accepted by the Privy Council. 


Having carefully considered the decision in Shell Com- 
pany of Australia, Limited v. Federal Commissioner of Taxa- 
tion%9 I am not able to see that the functions exercised by the 
Board of Revenue in proceedings to settle rents under Chap- 
ter Xl of the Estates Land Act show that it is a Court in the 
ordinary acceptation ef that term. 


Decisions relating to writ of certiorari are not of any 
direct use here. I am not here concerned with the question 
whether a writ of certtorart would lie only against proceedings 
of a Court of Justice. It would seem that the category of 
bodies against which a writ of ceritorari can be issued is wider 
than that of Courts of Justice. (See Rex v. Eleciricity Com- 
mitsstoners,38 per Atkin, L. J.) The learned Lord Justice there 
observed as follows :— 


“It is to be noted that both writs deal with questions of excessive juris- 
diction, and doubtless in their origin dealt almost exclusively with the Juris- 
diction of what is described in ordinary parlance as a Court of Justice. But 
the operation of the writs has extended to control the proceedings of bodies 
which do not claim to be, and would not be recognized as, Courts of Justice. 
Wherever any body of persons having legal authority to determine questions 
affecting the rights of subjects, and having the duty to act judicially, act in 
excess of their legal authority, they are subject to the controlling jurisdiction 
of the King’s Bench Division exercised in these writs.” 

In the above view, it is not necessary to consider the 
other arguments advanced by the learned advocate for the 
petitioner, viz., that an appeal need not lie to the High Court 
in every matter but that it would be enough if appeals lie from 
the decisions of the Court to the High Court in respect of its 
decisions ordinarily, whatever might be the restricted scope of 
such appeals. Reference was made to the Bengal Tenancy Act: 
but its provisions in this respect would seem to be different 
substantially from the provisions of Chapter XI of the Madras 
Estates Land Act in this respect. See S. 104 (f). 


Under S. 104 (4) of the Bengal Tenancy Act, a right of 
suit in the Civil Court is available to any persons aggrieved on 
any of the grounds mentioned in clause (3) of that section: 
and under sub-clause (4), the Civil Court is given the right to 
“settle a fair rent”. See also S. 104 (A), sub-clauses (6) and 
(7). ‘No doubt, as mentioned already, it is not quite clear 
eee 


29. (1931) A. C. 275. 32. (1924) 1 K. B, 171 at 205. 
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whether it is or it is not open to the Civil Courts to consider the 
correctness or otherwise of rate or amount of fair and equitable 
rent settled under Chapter XI of the Madras Estates Land Act. 
This point has already been discussed by me. 


A decision of the Calcutta High Court in the case reported 
in Uma Charan Mondal v. Midnapur Zemindart Co.33 was 
brought to our notice, as being a very similar case. While 
holding that for the purposes of attracting the power of 
superintendence vested in the High Court under S. 15 of the 
Indian High Courts Act, it is not necessary that an appeal 
should lie to the High Court in the very proceeding in which 
the power of superintendence is involved, the learned Judges — 
Sir Asutosh Mookerjee and Beachcroft, JJ.—held that as the 
superintendence vested in the High Court by S. 15 of the Indian 
High Courts Act can be exercised only over “ Courts which are 
subject to the appellate jurisdiction of the High Court’, the 
High Court had no jurisdiction to exercise its powers of super- 
intendence over the Revenue Officer before whom a proceeding 
for settlement of fair rent was instituted under S. 85 of the 
Chota Nagpur Tenancy Act, as that officer was not “a Court 
subject to the appellate jurisdiction of the High Court’, but 
was subordinate to the Commissioner. 


Even if the Revenue Officer be “a Court”, the learned 
Judges held that he was not a “ Court subject to the appellate 
jurisdiction of the High Court”. The decision in Kartik 
Chandra Ojha v. Gora Chand Mahto% was distinguished on the 
ground that proceedings on applications for enhancement of 
rent under the provisions of Ss. 27 to 30 of the Chota Nagpur 
Tenancy Act are judicial proceedings before the Deputy Com- 
missioner, who was, for this purpose, “a Court subordinate to 
the appellate jurisdiction of the High Court’. The learned 
Judges observed: 

“Tt would in our opinion be anomalous to hold that where, by statute, 
superiniendence over a Revenue Officer is vested in a particular matter in the 
Commissioner and the Board of Revenue, the Revenue Officer should be 
deemed even for the purposes of that particular proceeding a Court subordi- 
nate to the appellate jurisdiction of this High Court. In our opinion, S. 15 of 
the Indian High Courts Act, 1861, has no application to proceedings for 
settlement of fair rents instituted before a Revenue Officer under S. 85 of 


the Chota Nagpur Tenancy Act, 1908. In this view the rule must be 
discharged.” d 





33. (1914) 19 CG. L. J. 300 :18 C. W. N. 782. 
34. (1913) L L. R 40 C 518. 
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Prima facie, that decision would seem to support the view 
urged on behalf of the respondents in the present case; it 
points out the difference between the nature of proceedings on 
applications for enhancement, reduction or commutation of 
rent, and proceedings settling fair and equitable rent. But, 
before one relies on a decision passed on a special Act of 
another Legislature relating to a different Province, it would be 
necessary to consider all the material provisions of that Act 
before one could confidently apply that decision to a case 
arising under a different—though an analogous—Act, passed 
by a different Legislature relating to another Province. 

For the above reasons, holding that the Board of Revenue 
should not be taken to be a “Court of law” when exercising 
powers under Chapter XI of the Madras Estates Land Act, at 
any rate not “a Court subordinate to or subject to the appellate 
jurisdiction of the High Court,” I am inclined to hold (though 
not without hesitation), that the present Civil Revision Petition 
is not maintainable; and I would accordingly dismiss the Civil 
Revision Petition with costs. 

The Chief Justtce.—I agree with the answers of my learn- 
ed brothers, Reilly and Anantakrishna Aiyar, JJ., to the first 
question referred to us; and as it has been dealt with at length 
by them, I propose to address myself only very briefly to this 
matter. | 

I wish, first of all, to observe that the procedure adopted 
by the referring Judges is, in my opinion, incorrect. They have 
taken the view that the answer in the negative given by Phillips 
and Odgers, JJ., in Raghunadha Patro v. Govinda Patro20 
to the question, “Has the High Court in the exercise of its 
revisional jurisdiction either under S. 115 of the Civil Proce- 
dure Code or S. 107 of the Government of India Act of 1919 
power to revise orders passed by the Board of Revenue under 
Chapter XI or S. 205 of the Estates Land Act ?” ‘is obtter dic- 
ium and they have also doubted the correctness of that answer. 
The question is precisely the same as the first question that has 
been referred to us and it has been answered in the negative by 
the majority of that Full Bench. It being a question referred 
to that Full Bench, it seems to me that it was not open to the 
referring Judges to regard the answer to it either as obtter dic- 
tum or to refer the matter to a larger Bench because they 
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doubted its correctness. The proper procedure in such cases, in 
my opinion, is to refer the matter to the Chief Justice and it 


is then for him to consider whether the question should be. 


reconsidered by a larger Bench. 


In considering the first question, it is not necessary to say 
whether S. 115 of the Code of Civil Procedure or S. 107 of the 
Government of India Act gives power of revision over orders 
passed by the Board of Revenue under the Act generally as the 
only question here relates to orders passed in proceedings under 
Chapter XI of the Act. That question is whether the proceed- 
ings of a Revenue Officer under that chapter are proceedings by 
him as a Civil Court or not. If they are not, then orders pass- 
ed by the Board of Revenue under that chapter, it is conceded, 
cannot be. In making the survey and the record-of-righis 
under Ss. 164 to 167, the Revenue Officer is acting only as an 
executive officer. It remains to be considered whether what is 
done subsequently is done by the Revenue Officer as a Civil 
Court. As has been pointed out in their answers by Reilly and 
Anantakrishna Aiyar, JJ., the procedure adopted is certainly 
not that found in other Civil Courts; and amongst these, there 
is, in my view, the very important one that, in settling the rent 
under Chapter XI, the personal and local experience of the 
Revenue Officer plays a large part. It seems to me that he has 
an unlimited discretion and that he can, if he so chooses, or in 
the absence of any other evidence, act solely upon his own 
experience. If he can be said to be acting as a Civil Court, then 
he must be deemed to be both a witness and judge. I agree 
that the scheme of the Act seems to be to keep the proceedings 
under Chapter XI entirely separate and apart from the other 
proceedings in the Act. It is true that in other sections of the 
Act relating to rent a right of suit is given; and those proceed- 
ings are clearly proceedings of a Civil Court. Such are suits 
under S. 30 for enhancement of rent, S. 38 for reduction of 
rent and S. 40 for commutation of rent. But in all those cases 
it is expressly provided that there is an appeal from the Collec- 
tor to the District Court, in the case of S. 40 so far as the 
decree determines the sum to be paid as money rent or the time 
from which commutation shall take effect. There being an 
appeal to the District Court, there is a second appeal to the 
High Court. The fact that such a right of appeal is omitted 
in Chapter XI, in my opinion, supports the view that it was 


a 
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intended by the Legislature to draw a distinction between those 
proceedings and the other proceedings under the Act. It is to, 
be observed also that, in the proceedings under Ss. 30, 38 and 
40 of the Act, the Collector must have regard to the very defi- 
nite materials set out in those sections, all of which seem to me 
to be matters of evidence, whereas in Chapter XI the Revenue 
Officer can act entirely or partly on his own experience. I 
agree to the answer proposed by my learned brothers Reilly 
and Anantakrishna Aiyar, JJ. Civil Revision Petition No. 192 
of 1926 will be dismissed with costs. 


Ramesam, J.—The fatis out of which this revision petition 
arises are stated in the referring judgments and also in the 
judgments of my learned brothers, Reilly and Anantakrishna 
Aiyar, JJ., which I have had the advantage of perusing. It is, 
therefore, unnecessary to set forth the facts again. 


The first question referred to us is, whether an order of 
the Board of Revenue under S. 172 of the Estates Land Act is 
subject to revision by the High Court or not. The. reference 
has become necessary by a decision of a Full Bench of this 
Court in Raghunadha Patro v. Govinda Patro%. One of the 
three learned Judges who decided that case, Venkatasubba Rao, 
J., observed that, so far as Chapter XI of the Act was concern- 
ed, the point did not actually arise before them aud abstained 
from expressing his opinion on that matter. But the other two 
learned Judges, Phillips and Odgers, JJ., considered the ques- 
tion whether the High Court had power to revise orders of the 
Board of Revenue both under S. 205 and under Chapter XI of 
the Estates Land Act and it was because of their opinion that 
with reference to both kinds of orders no revision lay that the 
learned Judges who made the present reference thought it 
necessary to refer the question to a larger Bench. 

Mr. Varadachari, the learned advocate for the petitioner, 
in questioning the correctness of the decision in Raglunadha 
Patro v. Govinda Pairo20 sought to establish two propositions 
before us, first, that the Board of Revenue when acting under 
S. 205 or under Chapter XI of the Act acts as a Court and, 
secondly, if it is a Court, though it may be a Revenue Court, it 
is still a Civil Court for the purposes of S. 115 of the Code of 
Civil Procedure and the High Court has, therefore, power to 
a ee et 
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revise its orders. I do not propose to deal with his arguments 
with reference to S. 205 elaborately. Some of them are noticed 
by my brother Anantakrishna Aiyar, J., and some by the refer- 
ring Judges. In my opinion, the arguments of Mr. Varadachari 
have made out a prima facie case for considering that the 
orders of the Board of Revenue under S. 205 are liable to revi- 
sion by the High Court and this is also the opinion of my 
learned brother, Anantakrishna Aiyar, J., and the two refer- 
ring Judges, Wallace and Tiruvenkata Achariyar, JJ. Though 
we have heard the arguments of the learned advocate for the 
respondents only on the second point, namely, whether the 
Board of Revenue, when acting under Chapter XI of the Act, 
can be considered as a Court at all, I am unable to agree with 
the opinion of the majority of the Judges in Raghunadha Patro 
v. Govinda Pairo® so far as it relates to S. 205 of the Estates 
Land Act and I think that portion of the case requires further 
consideration when a suitable opportunity arises. 

The actual point that arises before us is, whether the Board 
of Revenue, acting under S. 172 of Chapter XI, can be regarded 
asa Court. On this point I agree in the main with the judg- 
ments of Reilly and Anantakrishna Aiyar, JJ. My brother 
Reilly, J., observes in his judgment: ‘There is no doubt that 
the theory of revenue administration held by the Government 
was that what the Zamindar in a permanently settled estate had 
a tight to collect from the ryot was the rayabhagam or Govern- 
ment share of the produce of his land. By the permanent 
settlement of 1802 the Government had left to the Zamindar on 
condition that he paid his fixed peshcash the right to collect the 
rajabhagam from the ryot. The right of the Government, which 
is recognized in the Act to interfere and ‘settle’ the amount of the 
rajabhagam when the lawful rate of rent fixed by contract, 
decree or otherwise is not fair or equitable depends ultimately 
on the theory that it is proper for the Government to see that 
the Zamindar gets from the ryot the fair and equitable raja- 
bhagam, no more and no less.” Later on he also observes that 
the Government reflected the ideas of the revenue history and 
policy which had been traditional in this Presidency. I agree 
with the learned Judge that at the time when the Estates Land 
Act was passed these were the ideas which influenced the 
Government in undertaking that legislation. So far as the 
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Courts are concerned, there was no such tradition until some 
time after 1890. It was expressly negatived by the decision of 
Scotland, C. J., and another learned Judge in Chockalinga 
Pillai v. Vythealinga Pundara Sunnady.85 The tradition began 
to show itself in Appa Rao v. Ratnam,38 Vencata Mahalaksh- 
mamma v. Ramajogi3? and Venkata Narasimha Naidu v. 
Kamasami38, It definitely shaped itself only in Venkatanara- 
stmha Naidu v. Dandamudt Kotayya38 and Cheekats Zamindar 
v. Kanasoorts Dhoras0 and undoubtedly it is on the theory so 
definitely shaped by the last two decisions that the legislation 
of the Estates Land Act was based. But as that theory relates 
only to permanently settled estates, it does not apply to inams 
and is, therefore, strictly not applicable to estates of the kind 
defined in S. 3, clause (2) (d) of the Estates Land Act. But I 
see that Chapter XI is not confined to permanently settled 
estates only. It is therefore unsafe to rely upon any theory 
underlying the legislation contained in Chapter XI; and the 
safest method would be to examine the provisions of the 
chapter itself. On this matter I agree -with the reasons of 
Reilly and Anantakrishna Aiyar, JJ., and have nothing to add. 
{t is possible that as a result of this construction the landholders 
have a grievance as to the scope and application of S. 173 of 
the Act in relation to S. 165 (e) but the remedy is to get the 
section amended. 


I agree with the order proposed by my Lord the Chief 
Justice. The memorandum of cross-objections is also dis- 
missed. 

Sundaram Chetty, J.—I regret, I have to come to a differ- 
ent conclusion. 

This is a petition filed by the Rajah of Mandasa invoking 
the revisional jurisdiction of the High Court for the purpose 
of revising an order of the Board of Revenue passed under 
5. 172 of the Madras Estates Land Act in exercise of its 
powers of revision under that section. In connection with the 
preparation of the record-of-rights under Chapter XI of the 
Act, a Special Revenue Officer was deputed to settle fair and 
equitable rents under S. 168 of the Act in respect of the hold- 
ings of ryots in a number of villages appertaining to the 
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Mandasa Estate. Objections were filed under S. 169 against 
the settlement and were disposed of by that officer. It is said 
that appeals were filed by the ryots under S. 171 to the Board 
of Revenue, but those appeals were dismissed by the Board as 
out of time. Subsequently, when a petition presented by the 
ryots to His Excellency the Governor was forwarded to the 
Board of Revenue, the latter took up the matter on revision swo 
motu, under S. 172, and passed orders revising the rates of rent 
in favour of the ryots. By reason of this order passed in 
revision, itis said that the Rajah would suffer an annual loss 


_ of Rs. 22,000. 


The first and the most important question arising for 
determination is whether the High Court has jurisdiction to 
revise the order of the Board of Revenue above referred to. 
This question has been considered at some length by the learned 
referring Judges and the trend of their opinion clearly seems 
to be that the High Court has jurisdiction to exercise its powers 
of revision under clause 16 of the Letters Patent as also S. 107 
of the Government óf India Act. In the first place, what we 
have to determine is whether the Revenue Officer who settles 
the rates of rent payable by the ryots to the landholder under 
Ss. 168 and 169 of the Act should be deemed to be a Court 
exercising judicial powers or only an executive officer exercising 
administrative powers. The Board of Revenue being con- 
stituted the appellate authority to deal with an appeal presented 
against the decision of the Revenue Officer under S. 171, and 
being also the revisional authority under S. 172, it must also be 
deemed to function as an appellate or revisional authority in a 
matter of this kind in the same character in which the Revenue 
Officer is deemed to function. If the Revenue Officer is held to 
be a Court exercising judicial powers, the Revenue Board also 
must be taken to be a Court when it deals with an appeal or an 
application for revision in connection with an order passed by 
the Revenue Officer. The determination of this question is 
beset with some difficulties and the opinion of some of the 
learned Judges of this High Court is also conflicting. 

A brief outline of the scheme of the Act with respect to 
the settlement of rents under Chapter XI is necessary in order 
to understand the real nature of the functions exercised by the 
Revenue Officer in this respect. Ss. 164 to 167 deal with the 
procedure to be adopted in the preparation of a record-of-rights, 


— 
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The entries made in such a record-of-rights would be evidence 
of the matter referred to therein and should be presumed to be 
correct until the contrary is proved. The Act provides for a 
settlement of the rents also, if within two months from the date 
of the final publication of the record-of-rights, the landholder 
or the ryots apply for a settlement of the rents. In case the 
application is made by the ryots, they should be holders of not 
less than one-fourth of the total extent of the lands in the 
village. If the Local Government so direct, the Revenue 
Officer shall settle a fair and equitable rent in respect of those 
holdings. In settling rents under S. 168, the Revenue Officer 
shall presume, until the contrary is proved, that the- existing 
rates of rent are fair and equitable and shall have also regard 
to the provisions of the Act for dete1mining the rates of rent 
payable by the ryot. When settlement las been completed 
under S. 168, the Revenue Officer should cause a record thereof 
to be prepared and published in the prescribed manner. He 
should receive and consider any objections made to any entry 
in such record or omission therefrom and dispose of those 
objections according to such rules as the Local Government may 
prescribe. Until reasonable notice is given to the parties con- 
cerned to appear and be heard in the matter, no such entry 
shall be revised by him. When all objections have been dis- 
posed of, the Revenue Officer has to submit the settlement 
record to the confirming authority appointed by the Local 
Government. The confirming authority may sanction the 
settlement of rents with or without amendment, but no amend- 
ments or alterations can be made by it without giving 
reasonable notice to the parties concerned and hearing their 
representations. After sanction by the confirming authority, 
the settlement record should be incorporated in the record-of- 
rights which will have a final publication in the prescribed 
manner. An appeal shall lie from every order passed by a 
Revenue Officer on any objection made under S. 169. The 
appellate authority would be the one constituted by the Local 
Government. Under S. 172 the Board of Revenue may on 
application or of its own motion direct the revision of any 
record-of-rights within a period of two years as specified in the 
section. In passing orders by way of revision, the Board 
should not affect any order passed by a Civil Court under 
S. 173. No orders can be passed by the Board under this 
R—66 
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section until reasonable opportunity is given to the parties 
concerned to appear and be heard in the matter. A right of 
suit in a Civil Court to any person aggrieved is provided for in 
S. 173, but subject to the restrictions imposed by sub-sec. (3). 
A note of all decisions on appeal under S. 171 and of all orders 


of a Civil Court notified to the Collector should be made in the 


record-of-rights with which the settlement record is in- 
corporated under S. 170. The rents finally settled in the 
aforesaid manner are not liable to be enhanced for a period 
of twenty years except on some of the grounds specified in 
Ss. 30 and 38. During the pendency of an application for | 
the settlement of rents under S. 168, no suit or proceeding ’ 
shall be commenced or continued in any Civil or Revenue 
Court under Ss. 30, 38 and 40 until after the final 
publication of the record-of-rights under sub-sec. (3) of S. 170. 
Under the Rules framed by the Local Government by virtue of 
the powers vested in them under S. 215 of the Act, the Revenue 
Officer, who has got to make a settlement of rents under 
Chapter XI, has all the powers exercised by the Civil Court in 
the trial of suits. In respect of the application for settlement 
of fair rents the applicant or applicants shall be considered as 
plaintiffs and the opposite party as defendants for the purpose 
of přbcedure in the enquiries to be made by the Revenue 
Officer. The Revenue Officer shall be governed, so far as may 
be practicable, by the provisions of the Code of Civil Procedure. 


Having regard ‘to the functions of the Revenue Officer, 
who has to decide on the application of either the landholder or 
the ryots what the fair and equitable rents payable for the 
holdings are, is he to be deemed a Court acting judicially or 
only an executive officer acting in an administrative capacity? 
If regard be had to some other provisions of the Act under 
which tbe Revenue Officers exercise almost similar functions 
and decide disputes of almost the same nature, it is clear that 
those officers are deemed to be Revenue Courts. S. 189 of the 
Act makes the Collector or other Revenue Officer specially 
authorized under the Act to hear and determine suits and appli- 
cations of the nature specified in Parts A and B of the Schedule 
distinctively a Revenue Court. Though the application for 


‘settlement of fair and equitable rents made under S. 168 is not 


one of the applications specified in Part B of the Schedule, there 
seems to my mind no doubt the nature of the subject-matter of 
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the dispute involved in such an application is almost the same 
as the nature of the suits under Ss. 30, 38 and 40 of the Act. 
5S. 30 relates to a suit by the landholder before the Collector for 
enhancement of rent on one or other of the grounds specified 
therein. The rise in the average local prices may also bea 
ground for claiming enhancement. The fact that the productive 
powers of the land held by the ryot have been increased by 
fluvial action may also be taken as a ground for that relief. 


An occupancy ryot may also institute a suit before the Collector ' 


for the reduction of his rent on one or other of the grounds set 
forth in S. 38. The permanent deterioration of the soil of the 
holding by a deposit of sand or by other specific cause would be 
a ground for claiming reduction ôf rent. The fall in prices may 
also be urged as a ground. Similarly, either the ryot or the 
landholder may sue before the Collector for the commutation 
of rent under S. 40. It is open to the Collector to decide 
whether commutation should be allowed or not and, if he allows 
commutation, he can pass a decree declaring the same to be paid 
as money rent in lieu of rent in kind. In making the determina- 
tion, the Collector should have regard to the considerations set 
forth in clauses (a), (b) and (c) to sub-sec. (3). S. 193 of the 
Act provides for a suit for enhancement or reduction of rent by 
or against any number of ryots collectively. The decisions in 
suits for enhancement and reduction of rent and also for com- 
mutation of rent will ordinarily have a binding force for twenty 
years as provided by Ss. 37, 39 and 41. There is no doubt that 
the Revenue Officer who decides the aforesaid suit is a Revenue 
Court within the meaning of S. 189 of the Act. The decisions 
of such Revenue Officer, as also of an appellate or revisional 
authority, will have the binding force as res judicata in any 
suit or proceeding in a Civil Court in which the same matter 
may hein issue between the parties. In certain cases a ryot 
may apply to the Collector under S. 25 to fix a fair and equita- 
ble rent for his holding. An appeal against that decision lies 
to the District Collector; whereas appeals against the decisions 
of the Revenue Officer in suits under Ss. 30 and 38 lie to the» 
District Court. In a proceeding for commutation of rent 
under S. 40, the appeal lies to the District Collector in case the 
decree allows or refuses commutation. In so far as the decree 
determines the same to be paid as money rent, the appeal must 
be to the District Court. 





524 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


Chapter VII of the Act seems to bear close analogy to 
that portion of Chapter XI which deals with the settlement of 
fair and equitable rents. S. 135 deals with an application by 
any ryot or ryots holding irrigated land under a landholder and 
paying not less than one-fourth of the rent of the ayacut or 
holding not less than one-fourth of the extent of the ayacut for 
the purpose of getting an irrigation work repaired. On receipt 
of such an application, the District Collector by himself or by 
an officer subordinate to him to whom he may depute the 
enquiry, cause to be served on the landholder a copy of the 
application and a notice to show cause why the order prayed for 
should not issue. If an enquiry is made by an officer other than 
the District Collector, such officer should make a report thereon 
to the District Collector. Under S. 137, the District Collector 
may pass the necessary orders as a result of the enquiry. The 
landholder may apply to the District Collector to set aside his 
order by way of review and, if he is dissatisfied with the order 
made, he may appeal to the District Court. As against the 
Collector's order determining the rates under S. 141, an appeal 
lies to the District Collector. S. 142 provides for an appeal to 
the Board of Revenue unless otherwise provided for in Part B 
of the Schedule. There is no doubt that the Revenue Officer 
exercising the functions in connection with applications made 
under Chapter VII is a Revenue Court. 


Now in the matter of settling fair and equitable rents 
under Chapter XI, the nature of the subject-matter in dispute 
as also of the functions of the Revenue Officer, who has to 
enquire and decide the rates of rent properly payable by the 
ryots to the landholder, seems to be almost similar to the nature 
of the questions involved in proceedings under Ss. 25, 30, 38 
and 40 of the Act and of the functions exercised by the Revenue 
Officer in connection with such proceedings. That being so, it is 
extremely difficult to view the Revenue Officer having the autho- 
rity to settle fair and equitable rents on an application present- 
ed under S. 168 not as a Revenue Court but only as an 


administrative officer. The circumstance that there is some 


similarity between the procedure prescribed in Chapter XI of 
the ‘Act for the settlement of fair and equitable rents and the 
procedure adopted by the Government in effecting periodical 
revision of assessment payable by the ryots in ryotwari holdings 
may cause a doubt as to whether the Revenue Officer in 
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question could not also be deemed to function as an administra- 
tive officer only. In the matter of the periodical revision of 
assessments by the Government in the course of re-settlement, 
the Government by way of exercising their sovereign rights 
depute some special officers as their agents for the purpose of 
revising the rates of assessment payable by the ryots and settling 
the same. The Government can do so suo mots and no appli- 
cation by any ofthe ryots is necessary. The collection of revenue 
due to the Government being one of the functions to be exercised 
as part of the sovereign rights,.a machinery is constituted by 
Government for that purpose purely as an administrative body, 
But in the matter of settlement of rents contemplated in 
Chapter XI of the Act, unless an application is made for such 
settlement either by the landholder or by a certain number of 
ryots, no such enquiry could be directed by the Government by 
appointing a Revenue Officer for the purpose. In such a case, 
the Revenue Officer is constituted by the Government, if they 
like, as a tribunal for the purpose of determining a fair and 
equitable rent. It is in view of a dispute between private 
parties in respect of their civil rights that the application itself 
is made to the Government under S. 168. The tribunal so 
constituted deals necessarily with the civil rights of parties and 
finally determines the rates of rent payable by the ryots to the 
landholder. Though certain forms of procedure prescribed for 
such determination may not be quite the same as those ordi- 
narily adopted in Courts, the nature of the subject-matter dealt 
with by the Revenue Officer functioning as a tribunal for the 
purpose of settlement of rent and the finality attached to his 
determination as to the rights of parties inier seare the funda- 
mental tests to determine the character of that tribunal. In 
arecent decision of the Privy Council in the case of Shell 
Company of Australia, Lid. v. Federal Commissioner 
of Taxation®® their Lordships have elaborately dealt 
with the question whether a tribunal constituted as the 
Board of Review for dealing with income-tax assessment 
should be deemed to be a judicial or administrative tribunal. 
For that purpose, there was an elaborate review of the 
several sections in the Income-tax Assessment Act and 
the Commonwealth of Australia Constitution Act, 1900. 


As to what is “judicial power’ which would make the 
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officer exercising it a Court, their Lordships have adopted a. 
definition given by Griffith, C. J., as one of the best definitions. 
That learned Judge has stated thus: 


“T am of opinion that the words ‘judicial power’ as used in S. 71 of the 
Constitution mean the power which every sovereign authority must of neces- 
sity have to decide controversies between its subjects or between itself and 
its subjects, whether the rights relate to life, liberty or property. The 
exercise of this power does not begin until some tribunal which has power to 
give a binding and authoritative decision (whether subject to appeal or not) 
is called upon to take action.” (Vide page 295.) 


In the present case, is not the Revenue Officer em- 
powered by the Government to decide an application under 
S. 168 for the settlement of rent exercising judicial power 
within the meaning of the above definition? A dispute or 
controversy between the landholder and the ryots as to the 
rates of rent properly leviable has to be decided by the 
Revenue Officer functioning as a tribunal. Such dispute does 
relate to property. The tribunal has got the power to give a 
binding and authoritative decision. I include in the word 
“tribunal” the appellate and revisional authorities also. The 
special grounds which existed in the case dealt with by their 
Lordships for holding that the Board of Review was nota 
judicial but only an administrative tribunal do not exist in the 
present case. On page 294, their Lordships observe that by an 
alteration in the law the nature of the old tribunal was trans- 
formed. The section which previously applied sections creating 
judicial powers to the Board was absolutely transformed in the 
new Act. Instead of assimilating the Board to the Court as 
in the old section the Board in the new section was assimilated 
to the Commissioner. Instead of the Board being given the 
powers and functions of the Court, it was given the powers 
and functions of the Commissioner who exercised no judicial 
power as was conceded in that case (vide pages 294 and 297). 
Their Lordships have also laid down some negative proposi- 
tions on this subject as affording no conclusive tests. As I 
have already pointed out, the subject-matter in dispute to 
be decided by the Revenue Officer in connection with an 
application for settlement of rent under S. 168 is almost the 
same as the subject-matter of the proceedings under Ss. 25, 
30, 38 and 40 and if the Revenue Officer deciding the 
proceedings of the latter kind should be deemed to hear and 
determine those suits and applications asa Revenue Court, why 
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should the Revenue Officer giving his decision as a result of the 
enquiries made by him on an application under S. 168 be 
deemed to be not a Revenue Court but only an administrative 
functienary ? In this connection, the decision of the Privy 
Council in Nilmont Singh Deo v. Taranath Mukerjee’ may be 
referred to, as it contains a very clear pronouncement as to 
what would make a tribunal a Civil Court. Their Lordships 
had to deal with the question whether a Rent Court established 
by a special Act should be deemed to be also a Civil Court for 
certain purposes. The observation of their Lordships is as 
follows :— 


“It must be allowed that in those sections there is a certain distinction 
between the Civil Courts there spoken of and the Rent Courts established by 
the Act. . . . But it is entirely another question whether the Rent Court 
does not remain a Civil Court in the sense that it is deciding on purely civil 
questions between persons seeking their civil rights.” 

According to this definition, even if a Court is designated as 
a Revenue Court, it must be deemed to be a Civil Court, if it 
decides on purely civil questions between the persons seeking 
their civil rights. Applying this test, the Revenue Officer con- 
stituted as a tribunal by the Local Government under S. 168 of 
the Act for the purpose of deciding the dispute between the 
landholder and ryots and settling fair and equitable rents pay- 
able by one party to the other, must be taken to be virtually de- 
ciding questions relating to property which are civil questions as 
between persons seeking their civil rights (who are arrayed as 
plaintifs and defendants). In the light of the definitions given 
in both the decisions of the Privy Council above referred to, I 
have to come to the conclusion that the Revenue Officer who 
settles the rates of rent as fair and equitable as also the appel- 
late and revisional authorities in connection with that matter 
could not be properly deemed to be functioning in an executive 
or administrative capacity. On the other hand, they are 
virtually Revenue Courts within the spirit of S. 189 of the Act. 
The fact that the Revenue Officer in connection with that 
application has to deal with groups of individuals and also 
groups of holdings comprised in a village does not furnish an 
indication of his functions being only administrative and not 
judicial Even a suit for enhancement or reduction of rent may 
be instituted against or by any number of ryots collectively 


$$ 
3, (1882) L. R. 9 I. A. 174: L L. R. 9 C. 295 at 300 (P. C).. 
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(vide S. 193) and an application under 5. 135 may also be 
made by a group of individuals. This feature does not militate 
against the character of the tribunal being a judicial one. 
According to sub-sec. (4) of S. 168, even where the parties agree 
among themselves by way of compromise or otherwise as to the 
amount of rent payable, the Revenue Officer is not bound to 
decide in terms of the compromise unless he is also satished 
that the amount agreed upon is fair and equitable. Does this 
restriction necessarily indicate that the officer is not meant to 
deal with the application judicially but only in his administra- 
tive capacity? If we turn to S. 199 of the Act, it is clear that 
the provisions of the Code of Civil Procedure relating to com- 
promise of suits do not apply toany suit or application between 
the landholder and ryot. By reason of this restriction, the 
Revenue Court dealing with a suit or application between the 
landholder and the ryot cannot be deemed to be not a Court 
but an administrative authority. Even in civil suits properly 
so called, a compromise between parties, of whom some are 
minors, cannot be acted upon unless the Court thinks fit to 
sanction the compromise on behalf of the minors. 


It is true that the Revenue Officer, constituted as a tribunal 
for the settlement of fair and equitable rents, is given, in the 
matter of arriving at his decisions, wider powers, larger discre- 
tion, and greater scope for making alterations in the existing 
rates of rent, by way of enhancement or reduction, than the 
Revenue Officers who have to decide suits or applications under 
Ss, 25, 30, 38 and 40 of the Act. The Revenue Officer settling 
fair and equitable rents should by virtue of 5. 168 (2) have 
regard to the provisions of the Act, for determining the rates 
of rent payable by the ryot. This means that he should apply the 
principles laid down in other sections, for enhancing or reducing 
the existing rents in force as lawful rents, but he is not restrict- | 
ed to those considerations alone in deciding what is the fair and 
equitable rent. If by means of special legislation in Chapter AL 
of the Act, a Revenue Officer is invested with larger powers 
than the Revenue Officers exercising functions under some other 
sections of the Act, and has more freedom in making inquiries 
and investigations, and is less bound by the restrictions observed 
by ordinary Civil and Revenue Courts, in matters of procedure, 
is such an officer to be regarded as acting not in a judicial 
capacity, but only as an executive or administrative officer? 
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The Legislature may exempt some Courts dealing with a 
particular kind of litigation, from the observance of the 
ordinary procedure prescribed for Courts, and invest them with 
some extraordinary and even summary powers of disposal. 
They do not, for that reason, cease to be Courts. Thére are, 
no doubt, some peculiar features in the exercise of the functions 
by the Revenue Oficer appointed under Chapter XI of the Act 
for the settlement of rents. Are they really repugnant to the 
idea of his being a Court exercising judicial power (as defined 
in the Privy Council decision above referred io)? It seems 
that though an application is made under S. 168 (1) by the 
ryots owning not less than one-fourth of the iotal extent of the 
holdings in the village, the Revenue Officer, if appointed by the 
Government, for the purpose of settlement of rent, may settle 
fair and equitable rents for the whole village. There is provi- 
sion even in the Code of Civil Procedure, enabling one or more 
persons to sue on behalf of numerous persons having the same 
interest, with the Court’s permission. In such a suit, if a deci- 
sion is given, it affects even persons who are not actually 
parties to the suit or who take no part in the conduct of the 
suit. S. 170 (3) of the Act provides for the incorporation of 
the rates settled, after sanction by the confirming authority, in 
the record-of-rights published under sub-sec. (2) of S. 166 
(which may be deemed to be a document prepared by an 
executive officer). But even all orders or decrees of Civil 
Courts passed in suits under 5. 173 should be similarly incor- 
porated in the said record-of-rights (vide S. 174). I am 
therefore constrained to observe that the decisions of the 
Revenue Officer, in the matter of settlement of rents, which 
scerp to be not open to question as regards the correctness 
of the rates finally fixed, by means of a civil suit under S. 173 
of the Act, and which have, therefore, the force of res judicata 
in any subsequent proceeding between the landholder and the 
ryots in a Civil or Revenue Court, cannot be easily distinguish- 
ed from those given by Courts, as between parties seeking 
their civil rights. 


On a due consideration of the provisions in Chapter XI 
relating to the settlement of rent as compared with other provi- 
sions in the Act and also of certain fundamental principles 
which serve as indicia for determining the character of the 
tribunal, Iam of opinion that the Revenue Officer settling fair 
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F. B. and equitable rents on an application under S. 168 of the Act 
Rajah of Cannot be deemed to be an executive or administrative func- 
Mandasa tionary. I am inclined to hold that such an officer as also the 

J ~ = appellate or revisional authority in the same matter must be 

i. deemed to be a Revenue Court and in the sense in which their 

ee Lordships of the Privy Council have defined a Civil Court in 
Nilmoni Singh Deo v. Taranath Mukeryees, it should be viewed. 


Chetty, J. 
also as a Civil Court. 


If the Revenue Board in deciding an appeal under S. 171 
or exercising the powers of revision under S. 172 be deemed to 
be acting as a judicial tribunal, or as a Revenue Court, then has 
the High Court power to revise the order of the Revenue Board 
passed under S. 172? If the Board be a Revenue Court, I am 
clear that the High Court has no power under S. 115 of the 
Code of Civil Procedure to revise such an order of the Revenue 
Boat. By virtue of the provisions in S. 192 of the Estates 
Land Act, not only should S. 115 of the Code be deemed to 
apply to all suits, appeals and other proceedings under the said 
Act, but also Ss. 3 and 5 of the Code. Under S. 115 of the 
Code the High Court may revise any decision by any Court 
subordinate to such High Court and against which no appeal 
lies thereto, provided the prescribed conditions for exercising 
the revisional jurisdiction are shown to exist. Unless the Board 
of Revenue acting as a Revenue Court is subordinate to the 
High Court within the meaning of S. 3 of the Code, the High 
Court cannot exercise its powers of revision under S. 115. S. 3 
of the Code makes Civil Courts only as subordinate to the High 
Court and though this section is not exhaustive, there is nothing 
else in the Code by which we can hold that a Revenue Court is 
also subordinate to the High Court. On the other hand a dis- 
tinction is maintained in the Code between a Civil Court and 
Revenue Court of original jurisdiction. A Revenue Court as 
such is not a Civil Court under the Code of Civil Procedure. 
But a Revenue Court may be deemed to be a Civil Court with- 
in the meaning of S. 16 of the Letters Patent, if regard be had 

, to the definition given by their Lordships of the Privy Council 
in Nilmont Singh Deo v. Taranath Mukerjee3. Under 
S. 16 0f the Letters Patent, the High Court of Judicature 
at Madras shall be a Court of Appeal from the Civil Courts 





3. (1882) L. R. 9 IL. A. 174: LL. R 9 C 295 (P. C.). 
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of the Presidency of Madras and from all other Courts 
subject to its superintendence and shall exercise appellate 
jurisdiction in such cases as are subject to appeal to the 
said High Court by virtue of any laws or regulations now 
in force. If the Board of Revenue is a Civil Court as defined 
in Nilmont Singh Deo v. Taranath Mukerjee3 when deciding 
any matter under Ss. 171 and 172 of the Estates Land 
Act, there is no difficulty in arriving at the conclusion under 
S. 16 of the Letters Patent that the Revenue Board is 
subordinate to the High Court. The High Court being a 
Court of Appeal from all the Civil Courts of the Presidency, 
it must be deemed to be superior to all such Civil Courts, 
whether or not it can exercise appellate jurisdiction over 
every order or decree passed by such Civil Courts. To 
entertain appeals from the decisions of such Civil Courts, there 
must be provision by virtue of any law or regulation in force. 
But the High Court would still be regarded as a Court of 
Appeal from all the Civil Courts of the Presidency and that 
would create a link between any Civil Court and the High 
Court as inferior and superior Courts. Moreover S. 107 of 
the Government of India Act declares that the High Court has 
superintendence over all Courts for the time being subject to its 
appellate jurisdiction. This is only in conformity with what is 
provided for in S. 16 of the Letters Patent. Even though the 
Revenue Board may be deemed to be strictly a Revenue Court, 
it should in my opinion be deemed to come under “all other 
Courts subject to its superintendence” in S. 16 of the Letters 
Patent. By virtue of S. 192 of the Estates Land Act, Order 46 of 
the Code of Civil Procedure dealing with reference of questions 
to the High Court must be taken to apply to all suits, appeals 
and other proceedings under the Estates Land Act. It is true 
that the Board of Revenue may or may not choose to make a 
reference to the High Court. But if any reference has to be 
made at all, it must be made only to the High Court. That is 
one indication of the Revenue Board being a subordinate 
tribunal. Another indication is also furnished by the fact that 
the High Court has the power to make rules under S. 202 of 
the Estates Land Act with the approval of the Local Govern- 
ment to be followed by all the Revenue Courts in dealing with 





3. (1882) L. R. 9 I. A. 174: L L. R. 9 C. 295 (P. C). 
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matters arising under the Estates Land Act. The authority to 
make rules for the guidance of all Revenue Courts indicates at 
least a power of superintendence over such Courts. These are no 
doubt some indications to show that the High Court has at 
least the power of superintendence over the Board of Revenue 
when acting as a Revenue Court and passing orders under 
S. 171 or 172 of the Estates Land Act. The fact that 
there is no provision in the Estates Land Act constituting the 
High Court as a revisional authority over the Board of Revenue 
in any specified matters, cither expressly or by implication, is 
not of much avail to the respondents in this case, because the 
local Legislature cannot by means of any Act passed by it take 
away the jurisdiction already possessed by the High Court 
under S. 16 of the Letters Patent or S. 107 of the Government 
of India Act. Itis only by an Act of Parliament or by the 
exercise of the legislative powers of the Governor-General in 
Council that any interference with the powers of the High 
Court conferred by the Letters Patent can be made. That the 
Estates Land Act does not confer any powers of revision on 
the High Court over the orders of the Board of Revenue will 
not really affect the revisional jurisdiction of the High Court 
possessed by it otherwise. I have not thought it necessary to 
discuss this question with reference to the case-law as this 
aspect has been elaborately considered in the judgments 
of both the learned referring Judges. It is true that S. 115 
of the Code of Civil Procedure does not help the petitioner 
in this case, nor is there any provision in the Estates 
Land Act itself investing the High Court with revisional power. 
If the Revenue Board in deciding questions regarding the 
settlement of rent under S. 171 or S. 172 of the Estates Land 
Act be a Revenue Court subject io the superintendence of the 
High Court or a Civil Court in the Presidency of Madras with- 
in the definition given in Nilmont Singh Deo v. Taranath 
Mukerjee3, there is no doubt that under S. 16 of the Letters 
Patent and S. 107 of the Government of India Act, the High 
Court has jurisdiction to revise the orders of the Board of 
Revenue, and this Revision Petition cannot be dismissed tn 
limine as unsustainable. My opinion, therefore, is that the 
High Court has jurisdiction to entertain this petition. 





3. (1882) L. R. 9 I. A. 174: I. L. R. 9 C 295 (P. C). 
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By Court.—In the result C.R.P. No. 192 of 1926 will be 
dismissed with costs. Fee Rs. 750. Memorandum of cross- 
objections and the connected C.R.P. No. 1109 of 1926 are 
dismissed. l 

S. R. Reference answered in the negative and 

peititons disnussed. 





PRIVY COUNCIL. 
[On appeal from the Supreme Court of New South Wales. ] 


PRESENT:—Lorp Tomiin, Lorp THANKERTON, Lorp 
MACMILLAN, Lorp WRIGHT AND SIR JoHN WALLIS. 


The Australian Investment Trust, Ltd. .. Appellants* 
v. 
Fhe Strand and Pitt Street Properties, Ltd. .. Respondents. 


Company— Shares—Undertoriting agreement— Payment of commis- 
sion to underwriter—Validity of agreement—Ultra vires—Indtan Com- 
panes cict (VII of 1913), S. 105. 


Though a payment by a company of a brokerage to brokers for 
“placing” its shares with other persons is legitimate, an agreement by a 
company to pay a commission to a person in consideration of his subscribing 


t praesent: for a definite number of shares in the company’s capital would 
be ltra vires the company. It is equally beyond the powers of the company 
to enter into an underwriting agreement whereby the underwriter agrees to 
take up by way of subscription in a new company ora new issue a certain 
number of shares if and so far as not applied for by the public, for a com- 
mission to be paid by the company. 


Ooreguin Gold Mining Company of India v. Roper, (1892) A. C. 125; 
Gorrissen’s Case, (1873) 8 Ch. App. Cases 507 at 515 and Metropolitan 
Coal Consumers’ Assoctation v Scrimgeour, (1895) 2 Q.B. 604, referred to. 


In re Licensed Victuallers’ Mutual Trading Association, Ex parte 
Auda, (1889) 42 Ch. D. 1, distinguished. 


Appeal No. 116 of 1931 from an order, dated 9th April, 
1931, of the Supreme Court of New South Wales in its 
equitable jurisdiction. 

The facts are fully stated in their Lordships’ judgment. 

Gavin T. Simonds, K. C. and J. H. S tamp for appellants. 

F. D. Morton, K. C. and G. A. Rink for respondents. 

/th July, 1932. Their Lordships’ judgment was delivered 
by 

Lord ToMLin.—This is an appeal brought pursuant to 


leave granted by the Supreme Court of New South Wales from 
an order, dated the 9th April, 1931, of that Court in its equi- 


* P. C Appeal No. 116 of 1931. 7th July, 1932. 
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table jurisdiction (Long Innes, J.), allowing the respondents’ 
demurrer to the appellants’ statement of claim in the action. 

In the action the appellants are seeking to have the share 
register of the respondents rectified by the deletion therefrom 
of the name of the appellants as the holders of 16,308 shares of 
£1 in the capital of the respondents. 

The question at issue is whether an underwriting agree- 
ment made on the 15th April, 1929, and subsequently adopted by 
the respondents pursuant to which the shares in question were 
allotted to the appellants is, as the appellants allege, wlira vires 
the respondents. 

Both parties to the appeal are companies limited by shares 
incorporated in New South Wales under the provisions of the 
New South Wales Companies Acts, 1899 to 1918. 

The New South Wales Companies Acts, 1899 to 1918, 
contain no provision expressly authorising the payment of 
underwriting commissions such as that first introduced in 
England by S. 8of the Companies Act, 1900, and now em- 
bodied in S. 43 of the Companies Act, 19291, and both sides 
agree that the law applicable in New South Wales to the 
question involved in this appeal can be treated as identical with 
that which prevailed in England before S. 8 of the Companies 
Act, 1900, came into operation. 

It is upon a consideration of the English law as it stood 
before S. 8 of the Companies Act, 1900, came into operation, 
that the learned Judge in the Court below reached his conclu- 
sion, and that their Lordships have now to determine the appeal. 

The facts as appearing in the statement of claim demurred 
to are in effect as hereinafter stated. 

On the 15th April, 1929, by means of two letters the first 
from the appellants to one Keith Williams as trustee for a 
company then about to be formed and registered and the other 
from Keith Williams to the appellants an agreement for the 
underwriting by the appellants of a proposed issue of capital of 
the proposed company was entered into. 


The first of such letters was as follows :— 


“STRAND « PITT STREET PROPERTIES LIMITED. 


(A Company about to be formed and registered under the provisions of 
the New South Wales Companies Acts, 1899—1918, and herein referred to 
as ‘the Company’). 4 





1. In terms identical with S. 105 of the Indian Companies Act (VII of 
1913),—S. R 
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CAPITAL: £250,000 in 250,000 Shares of £1 each. 
To Kera Warws, Esquire, 
17, O'Connell Street, 
Sydney, N.S.W. 
(as trustee for the Company). 
Sir, 

1. With reference to the proposal to offer one hundred and seventy-five 
thousand ordinary shares in the Company to the public for subscription at 
One pound per share and for the considerations hereinafter mentioned THE 
AUSTRALIAN INVESTMENT TRUST LIMITED a Company formed 
and incorporated under the New South Wales Companies Acts and carrying 
on business at Sydney aforesaid (hereinafter referred to as ‘the Trust’) 
hereby underwrites the whole of the said One hundred and seventy-five 


thousand shares so to be offered with a right tomake a firm and irrevocable 
application for sixty thousand of such shares. 


2. The Trust's application and subscription are to be on the terms of 
the Company’s prospectus to be finally settled and issued PROVIDED 
ALWAYS that it shall be issued within sixty days from the date hereof and 
that such Prospectus as finally settled and issued does not differ in any 
material particular ftom the draft prospectus as now published a copy of 
which is annexed hereto and signed by Frederick John Leslie Dunlop on 
behalf of the Trust. 


3. The Trust’s firm application for sixty thousand shares or any part 
thereof 1f and when made is to be viewed as marked in relief of its under- 
writing and in respect to such underwriting the Trust or its nominee is not to 
be allotted any greater number of shares than the number which it has under- 
written. 


4. All applications which may be initialled by or for the Trust and 
(subject to that which is heremafter mentioned) approved by you and sent in 
by the Trust to you or to the Company prior to the time fixed by the pros- 
pectus for closing the list of subscribers are to be applied primarily in relief 
of the Trust’s underwriting and shall not be reckoned as subscriptions by the 
public ALWAYS PROVIDED that prior to such closing due notice is given 
to you by the Trust that it requires such initialled applications to be so 
applied as in relief of its own application. 


5. All such applications as are mentioned in the last preceding para- 
graph shall be approved and accepted by the Company provided that they are 
presented on a form of application approved by the Company that the appli- 
cants are responsible persons and that the applications are accompanied by 
application moneys according to the terms of the Prospectus. In the event 
of any dispute arising as to whether ary applicant is a responsible person 
every applicant shall be deemed to be a responmble person if any Bank be of 
opinion that such applicant is a responsible person or company to take up the 
number of shares applied for. 


6. The Trust hereby irrevocably authorises you or the company by any 
one of its officers in the name or on behalf of the Trust to sign and putin an 
application in the form referred to in the Prospectus as published for the 
number of shares underwritten by the Trust and to take an allotment in its 
name in respect thereof and the Trust hereby agrees to pay to the Company 
the application and allotment moneys immediately after receiving notice of 
allotment. 


7. Subject as hereinafter mentioned the Company shall within fourteen 
days after it shall have become entitled to commence business pay to the 
Trust a commission in cash of one shilling per share on the shares hereby 
underwritten including those firmly applied for by it bnt no commission is 
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payable until the application moneys payable on the shares have been paid to 
the company and notice of allotment given to the applicant. 


8. No allotment to the Trust is to be made before the expiration of 
seven days after the first issue of the Prospectus, 


9. The obligations of the Trust hereunder are to hold good notwith- 
standing any variation between thc draft Prospectus annexed hereto and the 
Prospectus as finally settled and published provided that the amount of the 
capital of the Company, namely, two hundred and fifty thousand pounds 
divided into two hundred and fifty thousand shares of one pound each, is not 
altered and that the terms of subscription, namely, five shillings per share on 
application, five shillings per share on allotment and the balance in calls of not 
more than five shillings per share at intervals of not less than three months 
are not altered and provided fuither that such Prospectus as finally settled 
and published does not differ in any material particular from the draft 
Prospectus attached hereto. 


10. You are to be at liberty on behalf of the Trust to concur with the 
Company in making a contract under which the Company is to take your 


place for the purposes hereof and thereupon you will be released from any 
liability hereunder. 


11. Any notice to the Trust may be served by sending the same by post 
addressed to the Trust at the address under stated and shall be deemed to be 
served on the day following that on which it is posted. 


Be so good as to notify the Trust of your Acceptance of this proposal. 
Dated this Fifteenth day of April, 1929, 
THE AUSTRALIAN INVESTMENT TRUST, LIMITED. 
Signature: F. J. L. DuxLor, Managing Director. 
Address: Brook House, 17, O’Connell St, Sydney.” 
The second letter was as follows :— 


“ACCEPTANCE OF UNDERWRITING PROPOSAL. 
STRAND AND PITT STREET PROPERTIES LIMITED 


(A Company about to be formed and registered under the provisions of 
the New South Wales Companies Acts, 1889—1918.) 
CapritaL: £250,000 in 250,000 Shares of £1 each. 
THE AUSTRALIAN INVESTMENT Trust, LIMITED, 
17, O’Connell Street, 
Sydney. 
Dear Sirs, i 


Referring to your letter to me of the Fifteenth day of April 1929 pro- 
posing to underwrite One hundred and seventy-five thousand ordinary shares 
of One pound each in the abovenamed company I HEREBY as Trustee for 
the Company Strand and Pitt Street Properties Limited AGREE to accept 


same upon the footing and subject to the conditions referred to in your said 
letter. 


Dated the Fifteenth day of April, 1929. 
KEITH WILLIAMS, 
Trustee for the proposed Company,” 
The kespondente (the Company contemplated by the letters 
of the 15th April, 1929) were duly incorporated on the 23rd 
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April, 1929, with a capital of £250,000 divided into 250,000 
shares of £1 each. 


A prospectus was issued offering 175,000 shares for public 
subscription. This prospectus which presumably was substan- 
tially identical with the draft prospectus copy of which was 
annexed to the first letter of the 15th April, 1929, contained 
(inter alia) the following passages :-— 


“ UNDERWRITING AGREEMENTS, 


A copy of the underwriting agreement, dated Fifteenth of April 1929, 
between Keith Williams as trustee for Strand and Pitt Street Properties 
Limited of the one part and The Australian Investment Trust Limited of the 
other part may be inspected at the offices of Messrs. Alfred Rofe & Sons, 
Solicitors to the Company, Rofe Chambers, O’Connell Street, Sydney. 

A clause in the former agreement meaning thereby the underwriting 
agreement provides that the underwriters shall have the right to make 


firm application for and be allotted 60,000 of the shares now offered for 
subscription. 


BROKERAGE. 


The underwriters will pay a brokerage of 6d. per share on allotments in 
respect of applications identified as coming through members of any recog- 
nised Stock Exchange. The directors reserve the right to reject any applica- 
tion without giving reasons therefor.” 

On the llth June, 1929, by an agreement in writing 
between the appellants, Keith Williams and the respondents, the 
agreement contained in the two letters of the 15th April, 1929, 
was duly adopted by the respondents and made binding on the 
appellants and respondents, and Keith Williams was discharged 
from liability thereunder. 


On the 30th June, 1930, the appellants set up that the 


underwriting agreement was, ultra vires, the respondents and 
unenforceable. 


On the 9th October, 1930, the respondents, in pursuance of 
the underwriting agreement, allotted to the appellants 16,308 
shares of £1 each in the capital of the respondents. 


On the 29th October, 1930, the appellants filed the state- 
ment of claim in the suit out of which this appeal arises, 
alleging that the taking up of any of the shares pursuant to the 
underwriting agreement involved payment by the respondents 
out of their share capital of commission in respect of such 
shares, and claiming to have the share register rectified by the 
deletion therefrom of the name of the appellants as the holders 
of any of the 16,308 shares. 
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The respondents demurred ore tenus on the 9th April, 
1931. Mr. Justice Long Innes, in a valuable judgment in which 
the authorities are carefully reviewed, and which has been of 
much assistance to their Lordships, reached the conclusion that 
the demurrer should be allowed. At the same time, the learned 
Judge gave the appellants liberty to amend the statement of 
claim within 21 days, and ordered that in default of amend- 
ment within that time the suit should be dismissed. 


Leave to appeal to His Majesty in Council was subsequent- 
ly obtained from the Supreme Court of New South Wales. 


The decision of the House of Lords in Ooregum Gold 
Mining Company of India v. Roperl made it plain that a. 
company limited by shares could not issue its shares as fully - 
paid up for a money consideration less than their nominal 
value. 


In his speech in that case Lord Watson at p. 136 after 
referring to the relevant sections of the Companies Act, 1862, 
said : 


“In my opinion these enactments read together indicate the intention of 


the Legislature that every member who takes shares [rom the company in . 


return for cash shall either pay or become liable to contribute their full 
nominal value” 


and later on he said: 


“ Consequently, if shares are issued against money, it appears to me that 
any payment to the company less than the nominal amount of the share must, 
by force of this statute, and notwithstanding any agreement to the contrary, 
be treated as a payment to account, the member remaining liable to contribute 
the balance when duly called for. A company is free to contract with an 
applicant for its shares; and when he pays in cash the nominal amount of the 
shares allotted to him, the company may at once return the money in satisfac- 
tion of 1ts legal indebtedness for goods supplied or services rendered by him. 
That circuitous process is not essential It has been decided that, under the 
Act of 1862, shares may be lawfully issued as fully paid up, for considerations 
which the Company has agreed to accept as representing ın money’s worth the 
nominal value of the shares.” i 


The difference between subscribing for shares and placing 
shares had been previously well explained by Lord Justice 
Mellish in Gorrissen’s case? where he said: 


“It appears to me thai an agreement to place shares, even although the 
person making it binds himself that within a specified time, or within‘\a 
reasonable time, he will place a certain number off shares, is a materially 
different thing from an agreement to take a certain number of shares. If a 
person agrees to take shares then by agreeing to take shares he does at that 
moment become a shareholder and the company are entitled and are indeed 


— 


1. (1892) A. C. 125. 2. (1873) 8 Ch. App. 507 at 515. 
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bound at that moment to put him on the register. But if he agrees to place 
shares he does not agree to become a shareholder nor are the company 
entitled to put him on the register as a shareholder but he simply agrees that 
he will procure other persons to take the shares.” 


The principles indicated in the foregoing quotations are in 
no respect impinged upon by the decision that payment by a 
company of brokerage to brokers for placing its shares with 
other persons is legitimate (see Metropolitan Coal Consumers’ 
Association v. Scrimgeour?) . 


The point as to the validity of commission paid by a 
company to a person for subscribing for or underwriting its 
share capital was however never clearly decided in England 
before the passing of the Companies Act, 1900, unless as has 
been urged before their Lordships such a decision is to be found 
in the case of Inre Licensed Victuallers Mutual Trading 
Association, Ex parte Audain4, which will be examined 
presently. 


Upon this point of commission Lord Lindley in the Sixth 
Edition of his work on Companies published in 1902 at p. 43 
expressed himself as follows :— 

“ After some doubt it was decided before the Companies Act, 1900, was 
passed that a limited company might pay a reasonable sum to brokers by way 
of brokerage for placing its shares but the better opinion seems to have been 
that such a company could not make any payment out of capital to a person 
for subscribing for or underwriting its shares.” 

When the matter was before the Judge below the parties 
agreed that for the purpose of construing the letters of the 15th 
April, 1929, the word “underwrite” should be taken to mean “to 
agree to take up by way of subscription in a new company or 
new issue a certain number of shares if and so far as not 
applied for by the public.” This is a definition which seems to 
express accurately the meaning of the word underwrite in the 
sense in which it is commonly used. 

Now it is not disputed that an agreement by a company to 
pay a commission to a person in consideration of his subscrib- 
ing în praesenti for a definite number of shares in the com- 
pany’s capital would be wlira vires the company. It would in 
effect be an arrangenient whereby he was allowed a rebate or 
discount on the amount payable by him for the shares for 
which he agreed to subscribe. 


a a ee 
3. (1895) 2 Q. B. 604, 4, (1889) 42 Ch. D. 1. 


PG 
The 


Australian 
Investment 
Trust, Ltd. 


v. 
The Strand 
and Pitt 
Street 
Properties, 
Ltd. 
Lord 
Tomlin. 





540 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


But it is said that the position is different where as in an 
underwriting agreement, on the one hand, the obligation of the 
subscriber is to subscribe only for such number of shares, if 
any, as the public may not take up, so that in the result he may 
not be under liability to subscribe for any share at all, while, 
on the other hand, the consideration for the obligation to sub- 
scribe, namely the commission, is payable in any event and is 
not in amount related to the number of shares, if any, which 
ultimately have to be taken up under the agreement. 


For the purpose of determining whether such an under- 
writing agreement is within the powers of the company their 
Lordships are content to apply the test suggested by Lord 
Watson in the passages already quoted from his speech in 
Ooregum Gold Mining Co. of India v. Roperl. What 
are the services rendered by the underwriter in return for the 
commission over and beyond his agreement to subscribe for 
shares? In their Lordships’ opinion the answer must be that 
there are none. 


In the case of an agreement to subscribe for a definite 
number of shares im praesenti it could not be suggested that 
there was any consideration for the commission beyond the 
agreement to take shares. What further obligation is imposed 
on the underwriter or what further service does he undertake 
to render because the number of shares (if any) which he 
becomes bound to take up depends upon a contingency, namely, 
the course the public will take in regard to the issue? 

The learned Judge below has said: 


“Tn substance an underwriting agreement is a contract of guarantee or 
indemnity whereby the underwriter in effect guarantees that the whole of the 
shares in question will be subscribed by undertaking that to the extent to 
which they are not otherwise subscribed he will apply for them himself. It 
is in effect equivalent to a contract of insurance and might be expressed as 
such.” 


With all respect to the learned Judge their Lordships are 
of opinion that the ambit of the obligation of the underwriter 
cannot be altered or enlarged by changing the language by which 
the contract is described. The obligation in fact is and remains 
nothing more or less than an obligation to subscribe for shares 
in the company. It is true that it is an obligation to subscribe 
for shares only on the happening of a contingent event the 
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number if any of the shares to be taken up depending upon the 
magnitude of the event, but this is an obligation of the same 
nature as an obligation to subscribe for a definite number of 
shares in praesenti though of more uncertain burden until it is 
crystallised by the happening of the contingency. 


In both cases the commission is agreed to be paid to induce 
{he same thing, namely, the undertaking of the obligation to 
subscribe. No other service than undertaking this obligation is 
in either case rendered by the receiver of the commission. In 
both cases he in effect receives from the company a discount or 
rebate upon the amount payable upon the shares which he has 
to take up. It cannot make any difference that under the under- 
writing agreement he may not in the event have to take up any 
share and may yet get his commission all the same. 


It is true that the benefit to the company of an under- 
writing agreement may be great but to resolve the question 
now under consideration the benefit to the company is not a 
relevant matter. The solution must be found in the obligation 
undertaken by the underwriter. 

It has however been contended before their Lordships that 
this view of the matter is inconsistent with the decision of the 
English Court of Appeal to which Lord Lindley (then Lord 
Justice Lindley) was a partyin Inre Licensed Victuallers’ 
Mutual Trading Union, Ex parte Audain4. Two points only were 
decided in that case. First, after hearing expert evidence the 
Court determined the meaning of the term “underwriting” and 
secondly, the Court held that the phrase in the underwriting 
agreement “at 15 per cent. discount” did not mean discount 
but commission. The question whether an agreement to under- 
write shares for a commission was inira vires or ultra vires the 
company does not appear to have been argued by counsel or 
considered by the Court. Their Lordships are therefore unable 
to obtain any assistance from this decision. 

The reference in the prospectus in the present case to pay- 
ment of brokerage by the underwriters (a matter not mentioned 
in the underwriting agreement) does not in their Lordships’ 
opinion affect the matter. Applying the considerations which 
have been already indicated their Lordships reach the conclu- 
sion that the learned Judge below was in error in allowing the 
demurrer and that the appeal must succeed. The order of 
a ee ee, 
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Mr. Justice Long Innes should be discharged and in lieu thereof 
the demurrer of the respondents should be dismissed and their 
Lordships will humbly advise His Majesty accordingly. 
The costs here and below will be borne by the respondents. 
Solicitors for appellants: Ashurst Morris Crisp & Co. 
Solicitors for respondents: Gwyn Davies & Co. 
S. R. Appeal allowed. 
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[FULL BENCH.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT :—SIR HORACE OWEN ComPTON BEASLEY, Kt., 
Chief Justice, Mr. JusTIcE RAMESAM AND MR. JUSTICE 
CORNISH. l 


Vedathanni . Petitioner* (Assessee). 
2. 
The Commissioner of Income-tax, 
Madras . Respondent (Referring 


Officer). 


Income-tax Act (XI of 1922), S. 14 (1)—“Member’—Widow of 
deceased coparcener—Martnienance recetved by—Assessabtlity—Family 
reduced to single male meimber, nevertheless a joint family. 


The widow of a deceased coparcener is a “member” of the undivided 
family of her husband. 


Even where the family is reduced to a single male member, there is still 
a joint family, at any rate, where there are a number of widows and other 
persons entitled to maintenance from him. 


Maintenance and arrears of maintenance received by a widow ofa 
deceased member of an undivided family is exempt from taxation under 
S. 14 (1) of the Incometax Act. 


Case stated by the Commissioner of Income-tax, Madras, 
is as follows :— 

I have the honour to refer the following case for the decision 
of the Honourable the Judges of the High Court under S. 66 (2) of 
the Indian Income-tax Act, XI of 1922 (hereinafter referred to as 
the Act). 

The petitioner is the widow of the late Ramalinga Mudaliar 
of Vadapathimangalam, residing at Kalapal within the jurisdiction 
of the Income-tax Officer, Tanjore Circle. She is assessed on her 


*O. P. No. 114 of 1931. llth May, 1932, 
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income from business, vis., money-lending and ‘other sources! vig., 
maintenance allowance. Her accounts are kept on the cash basis. 
The assessment out of which the present reference arises is that 
made on her for the year 1930-31, based on her income of the 
“previous year” which in this case is the calendar year ended 31st 
December, 1929. 


The petitioner’s husband, the said Ramalinga Mudaliar of 
Vadapathimangalam and his elder brother Somasundara Mudaliar 
were members of a Hindu undivided family owning extensive 
landed and other properties in the Tanjore District. Ramalinga 
Mudaliar died issueless in December, 1912, leaving behind him his 
widow, the present petitioner, and his sole surviving brother Soma- 
sundara Mudaliar on whom the entire estate of the family devolved 
by survivorship. Some time after the death of her husband, t.e., in 
January, 1914, the petitioner left the family house and has ever 
since been living separately. She was from that date demanding 
maintenance from her husband’s coparcener, Somasundara Muda- 
liar, but Somasundara Mudaliar died in January, 1925, without 
making any provision for her maintenance. He left behind him two 
widows, and one of them acting on the authority given to her by her 
husband in this behalf adopted a son in July, 1925. The petitioner 
then brought a suit against the adopted son and the two widows of 
her husband’s brother claiming arrears of maintenance from 
January, 1914 to June, 1925, at the rate of Rs. 10,000 per annum. 
The defendants resisted the petitioner’s claim on the strength ofa 
document (Vyavastha patram) executed by the petitioner in 
favour of Somasundara Mudaliar within a few days after her 
husband’s death in December, 1912, by which she admitted the 
undivided status of the family of which her husband and his bro- 
ther were members and relinquished her right to maintenance in 
consideration of certain items of landed and other properties 
devised to her therein for life. The Subordinate Judge, Negapatam, 
believed the petitioner’s allegation that the release deed was neither 

intended to be, nor was ever acted upon or given effect to at any 
time as a maintenance deed by the parties thereto. He therefore 
entered judgment for the petitioner and decreed to her on the 
14th February, 1929, a sum of Rs. 69,000 as arrears of mainte- 
nance allowance (at the rate of Rs. 6,000 only per annum fora 
period of 11} years) and Rs. 4,002-12-0 as proportionate costs with 
interest on the two amounts from the date of the plaint and the 
date of the decree respectively. 


In pursuance of this decree the petitioner received sums 
aggregating Rs. 87,554 on various dates during the “previous year”, 
The Income-tax Officer allowed a deduction of Rs. 17,314 from 
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this mie of Rs. 87,554 as expenditure incurred in the conduct of 
the suit for the maintenance allowance The balance of Rs 70,240, 
the Income-tax Officer proposed to include in the assessment made 
on the petitioner for the year 1930-31. The petitioner stated that 
an appeal had been preferred by the defendants to the High Court 
against the decree of the Subordinate Judge and objected to the 
assessment proposed on the ground that if the decree were to be 
reversed in appeal the assessment would not be right. (A cross- 
appeal has been filed by the petitioner against the decree of the 
Subordinate. Judge objecting to the reduction in the rate of the 
maintenance allowance and claiming the balance of the arrears, vis., 
Rs. 46,000, disallowed by the Subordinate Judge). The Income- 
tax Officer overruled this objection for the reasons stated in his 
order, a copy of which is filed, marked Ex. A. 


The petitioner appealed to the Assistant Commissioner without 
success. A copy of the Assistant Commissioner’s order is filed, 
marked Ex. B. 


The petitioner now requires me to refer to the High Court the 
following questions of law arising out of the Assistant Commis- 
sioner’s order :— 

Quesiton (1).—Whether maintenance and arrears of maintenance 
received by a widow of a member of a joint undivided Hindu family is not 
exempt from taxation under S. 14 (1) and other sections of the Act. 

The petitioner contends that the arrears of maintenance 
allowance were received by her as a member of the Hindu undivid- 
ed family and are therefore covered by the exemption in S. 14 (1) 
of the Act. The question that arises for the decision of their 
Lordships is whether the widow of a deceased coparcener is a 
member of the Hindu undivided family of her late husband within 
the meaning of that section. I am of opinion that the word 
“member” here means ‘‘coparcener” and that this section is intend- 
ed to exempt the receipt by acoparcener of his share of the joint 
family income and not receipts by females who are mere depend- 
ants of the family. It is urged on behalf of the petitioner that the 
word ‘‘member’” in thts section means and includes not only 
‘“coparceners” but also persons who possess any lesser right or 
interest than coparceners in the properties of the Hindu undivided 
family. It has been represented to me that at one time the rights 
of a son’s wife or widow amounted to membership of the family 
with an interest in the family property. But modern judicial deci- 
sions have, I understand, modified the law as laid down in the 
Smriti texts. The effect of those decisions is that the petitioner 
cannot be said, on the facts of this case, to be a member of a Hindu 
undivided family. Nor can it be said that she received the 
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maintenance allowance as a member of a Hindu undivided family for 
the widow oi a deceased coparcener in an undivided family would 
be entitled to receive maintenance from the surviving members of 
the family although such members become divided subsequently to 
her husband’s death. This shows that the maintenance paid to the 
widow of the deceased coparcener might be paid even when 
there is no undivided family in existence; and therefore the 
recipient cannot be said to receive it by reason of her membership 
in a Hindu undivided family. In my opinion, therefore, the sum 
in dispute is not exempt under S. 14 (1) of the Act. 


Question (2).—Whether maintenance and arrears of maintenance 
received by a widow of a joint undivided Hindu family is income, or profits 
or gains, 


The petitioner’s contention in this question seems to be that 
the lump sum decreed to her by the Court as and for arrears of 
maintenance is not income, profits and gains within the meaning of 
S. 4 of the Act but a capital receipt not liable to be taxed under the 
Act. That the receipts on account of maintenance allowance con- 
stitute income under the Act and that the arrears of such allowance 
are rightly taxable are propositions the correctness of which was 
presumed by this Court in the case of Zemindarini of Tiruvur, 3 I. 
T. C. 428. I do not see that there is any distinction between the 
case now under consideration and the one cited above to warrant a 
different conclusion in this case. 


Question (3).—Whether maintenance and arrears of maintenance re- 
ceived by a widow of a joint undivided Hindu family by a decree through 
Court from which an appeal is pending is assessable. . 


The Act imposes a charge on an individual’s income, profits and 
gains of the “ previous year ” as described or comprised in S. 6, 
from whatever source derived, accruing or arising, or received in 
British India. The petitioner received the arrears of maintenance 
during the “ previous year” in pursuance of the decree of Court; 
such arrears of maintenance when received are her income, and 
liability attaches to Such income irrespective of what took place 
before and what is to take place thereafter. The fact that the 
decree awarding maintenance is the subject-matter of further litiga- 
tion which is pending can neither alter its character as income nor 
reduce her interest in it, nor affect her present liability. 


T. V. Muthukrishna Aiyar and N. Muthuswami Aiyar for 
petitioner (Assessee). 


M. Patanjali Sastri for respondent (Commissioner of 
Income-tax). 
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The judgment of the Court was delivered by 
Ramesam, J.—The first question referred to us by the 


Income-tax Commissioner is : 

“Whether maintenance and arrears of maintenance received by a widow 
of a member of a joint undivided Hindu family is not exempt from taxation 
under S. 14 (1) and other sections of the Act.” 

The facts of the case may be briefly stated. The Vada- 
pathimangalam family in East Tanjore District consisted of 
two brothers up to 1912, Somasundara and Ramalinga. 
Ramalinga died in December, 1912, leaving a widow. She is 
the assessee in this case and the reference to us was made at- 
her instance. Somasundara died in January, 1925, leaving two 
widows. In July, 1925, an adoption was made to him. The 
adopted son, a minor, is now the sole male member of the 
family and holds the estate. Ramalinga’s widow sued him for 
maintenance with arrears. The Subordinate Judge of Nega- 
patam gave her a decree for maintenance at the rate of 
Rs. 6,000 per annum and for arrears amounting to Rs. 69,000. 
Theré was an appeal to the High Court. On appeal, the decree 
was confirmed by our brothers Curgenven and Sundaram 
Chetty, JJ. We are informed that leave to appeal to the Privy 


‘ Council has been granted, but it is not necessary that this re- 


ference should wait till the Privy Council appeal is disposed of. 
On the first question referred to us, the Commissioner 


stated his view as follows :— 


“It has been represented to me that at one time the rights of a son’s 
wife or widow amounted to membership of the family with an interest in the 
family property. But modern judicial decisions have, I understand, modified 
the law as laid down in the Smriti texts. The effect of those decisions is 
that the petitioner cannot be said, on the facts of this case, to be a member of 
a Hindu undivided family. Nor can it be said that she received the main- 
tenance allowance as a member of a Hindu undivided family for the widow 
of a deceased coparcener in an undivided family would be entitled to reccive 
maintenance from the surviving members of the family although suck 
members become divided subsequently to her husband’s death.” 


The Commissioner has not referred to`any actual decisions. 
So far as the Hindu Law is concerned, there is little scope for 
any doubt. As to text-books, it is enough to refer to Strange’s 
Hindu Law, Vol. I, page 171, where widows entitled to main- 
tenance are referred to as dependent members of the family; 
Mayne’s Hindu Law, S. 270, second paragraph; G. C. Sarkar’s 
Hindu Law, 6th Edn., page 294, where female members of a 
joint family are enumerated inclusive of widows of male mem- 
bers, and Mulla’s Hindu Law, page 550. It is enough to refer 
to the decision of the Privy Council in S.V.P. Raghunanda Deo 
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v. S.B.K. Patta Deol. But this point does not require any 
elaboration as it is practically conceded by the learned advocate 
appearing for the Commissioner. But he contended that where 
the family has been reduced to a single male member, though 
there are a number of widows of deceased coparceners and 
other persons entitled to maintenance from him, there is no 
joint family. This is not the question referred to us by the 
Commissioner who assumes that there is an undivided Hindu 
family in the case. But even this contention I do not think is 
tenable. The passage already referred to from Mulla’s Hindu 
Law relying on Surendra Nandan v. S atlaja Kant Das Maha- 
patra’ and the Privy Council decision in Bachoo Hurkisondas 
v. Mankorebat8 shows that there can be a joint family with a 


single member provided there are other members entitled lo. 


maintenance from the estate. It is unnecessary for us to 
express any opinion in this case on 

(1) cases where there is a single male member and there 
are no widows of deceased coparceners entitled to mainte- 
nance; 

(2) cases where the surviving male members effect a 
partition between themselves while continuing to pay main- 
tenance to widows of deceased coparceners. 


So far as the case before us is concerned, undoubtedly 
there is a joint family and also the petitioner in this case is en- 
titled to maintenance as the widow of a deceased coparcener, 
and receives it as member of an undivided Hindu family. 

The only further question that arises is, whether there is 
anything in the Income-tax Act which produces anomalous 
results if we adopt the above construction. Far from there 
being any anomaly we find the result is consonant with justice 
and purposes of the Act. The object and scope of S. 14 is to 
prevent the Crown from taxing twice over. If there is any 
section in the Act which enables the holder of the estate in 
making his return to deduct the amounts of maintenance paid 
by him to the widows of deceased coparceners, then the effect 
of the above construction would be to prevent the Crown from 
taxing the income even once. But it is admitted before us that 
there is no such provision in the Act. If widows are not 

1. (1876) L. R. 3I. A. 154 : I. L. R. 1 M. 69 at 81 (PC), 


2. (1891) I. L. R. 18 Cal 385 
3. (1907) L. R. 34 LA. 107 : I. L. R. 31 Bom. 373 : 17 M. L. J. 343 (P.C). 
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exempted by reason of the above construction, the Crown would 
undoubtedly be taxing twice over. Our construction makes the 
result consistent with the equities of the case. 

Another contention referred to before us by the learned 
advocate is that the sole male member now holding the joint 
family property would himself be exempt from any taxation. I 
am unable to agree with this suggestion. He cannot be said 
to receive the income of the estate as member of an undivided 
family. He receives his income by reason of business or in- 
vestment or from some other source. He does not receive the 
income from any other person by reason of his being a member 
of a joint family. The language of the section is strictly 
applicable only to widows olf deceased coparceners, to disquali- 
fied heirs and maidens in the family receiving maintenance. 
This contention therefore is not tenable. I say nothing in this 
case about super-tax from a Hindu joint family. 


The result is that the first question should be answered in 
favour of the petitioner. If this is answered, the other two 
questions do not arise. 


My Lord the Chief Justice and Cornish, J., agree. 

The petitioner will have his costs of this petition, viz., 
Rs. 250. 

His deposit of Rs. 100 will be refunded to him. 

S. R. Reference answered in favour of the assessee. 


= 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SUNDARAM CHETTY. 
Alagappa Chetty, minor, by 
guardian Valliamma Achi .. Appellani* (2nd Defendant) 
v. 
Al. Al. N. Narayanan Chettiar .. Respondent (Plaintif ). 


Negotiable Instruments Act (XXVI of 1881), S. 17—Stamp Act (II of 
1899), Ss. 6, 35, 36 and 42 (2)—Negotuable insitrument—H older’s right to 
elect under S.17—Whether taken away by S. 6 of Stump Act—Document 
—Insufficiency of stamp—Admissibilsty—A ppellate Court's right to refuse 
to act wpon vt after tt was admitted once in evidence in irral Cowri—Scope 
of S. 42 (2). 

The right of election given by S. 17 of the Negotiable Instruments Act 
to the holder of an instrument to treat it as a promissory note or as a bill of 
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exchange, is a privilege which he must have the full advantage of, and that 
benefit should not be taken away by anything contained in the Stamp Act. It 
would be reasonable to read S. 17 of the Negotiable Instruments Act as a 
proviso to S. 6 of the Indian Stamp Act. 


Once a document has been admitted in evidence by the Lower Court under 
S. 35, such admission cannot be questioned at any later stage of the same 
suit or proceeding on the ground that the instrument has not been duly 
stamped and the natural consequences of that admission, which have become 
final, must also follow. The appellate Court cannot say that though it has 
been marked as an Exhibit in the case, it would not look into it and would 
not make use of it in the appreciation of evidence or would not allow a decree 
to be passed on such a document. Even if S. 6 of the Stamp Act should be 
held to govern this case, the provisions oí S. 36 of the Act preclude this 
Court from refusing to act upon this document. 


Rung Lal Kalooram v. Kedar Nath Kesriwal, (1921) 27 C. W. N. 513 
and Joyma Bewa v. Eastin Sarkar, (1926) I.L.R. 53 Cal. 515 at 520, referred 
to. 


Section 42 (2) has no application to a case where no duty and penalty 
have been levied in respect of a document by the Lower Court. 


Appeal against the decree of the Court of the Temporary 
Subordinate Judge of Devakottai in Appeal Suit No. 282 of 
1928 (A. S. No. 523 of 1928, District Court, Rammnad) pre- 
ferred against the decree of the Court of the District Munsif 
of Devakottai in O. S. No. 300 of 1927. 


S. Varadachartar and V. Ramaswami Atyar for appellant. 


M. Patanjali Sastri and A. Nagaswams Atyar for respon- 
dent. 

The Court delivered the following 

JuDGMENT.—In this second appeal, two questions have 
been raised and argued before me. The first question is whether 
the suit document, Ex. B, which has been admitted in evidence 
by both the Courts below as a hundi, is to be taken as sufficiently 
stamped and should be admitted in evidence and acted upon. 
The second question is whether this document is supported by 
consideration, or in other words, whether there is any legal 
consideration for it. 

As regards the admissibility of this document, it has to be 
stated that the wording of the document is such as would bring 
it either under the category of a promissory note or under a 
bill of exchange which includes a hundi. The Lower Appellate 
Court says that this document is worded in the way in which 
hundies are usually written. That seems to be the view of the 
first Court also. There is, however, no doubt that this docu- 
ment comes also within the definition of a promissory note. At 
best, it may be said that this is an ambiguous document, as it 
can be construed either as a promissory note, or a bill of 
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exchange. In such a case S. 17 of the Negotiable Instruments 
Act provides that the holder may at his election treat it as either, 
and the instrument shall be thenceforward treated accordingly. 
The holder in the present case has elected to treat it as a hundi 
and on that basis filed this suit. If it is to be treated as a hundi, 
there is no question of insufficiency of stamp, and we must hold 
that the document has been duly stamped. If by reason of S. 17 
this document should be treated by the Court as a hundi for all 
purposes, there is no difficulty whatever. But it is contended 
by Mr. S. Varadachariar for the appellant that this instrument 
can be treated as a hundi by reason of S. 17 of the said Act for 
the purposes of that Act alone and not for the purposes of the 
Stamp Act. This contention, if approved, would deprive the 
holder of the benefit conferred upon him by S. 17. The right 
of election given to him is a privilege which he must have the 
full advantage of, and that benefit should not be taken away by 
anything contained in the Indian Stamp Act. It would be 
reasonable to read S. 17 of the Negotiable Instruments Act as 
a proviso to S. 6of the Indian Stamp Act. 


Assuming that that section is not to be affected by the 
provisions of S. 17 of the Negotiable Instruments Act, we have 
to see how the position in this case would be. As I have already 
said, this document is capable of being construed as a promis- 
sory note or as a bill of exchange. That being so, under S. 6 
of the Stamp Act, it will be chargeable with the higher duty 
leviable on a promissory note. A stamp duty of 4 annas would 
be payable as a promissory note, but it bears only a one anna 
stamp which would be sufficient, if it is a hundi payable on 
demand. If S. 6 of the Indian Stamp Act is to govern the 
present case, a difficulty arises in the matter of admitting this 
document in evidence. Being a promissory note, it cannot be 
admitted in evidence even by levying the deficient stamp duty 
and penalty by reason of S. 35 of the Stamp Act. But reliance 
is placed on the wording of S. 36 of the Stamp Act by 
Mr. Patanjali Sastri for the respondent, and it is contended 
that once this instrument has been admitted in evidence by the 
Court below, such an admission shall not be called in question 
at any subsequent stage of the suit, on the ground that the 
instrument has not been duly stamped. S. 35 states that no 
instrument chargeable with duty shall be admitted in evidence 
for any purpose or shall be acted upon, unless such instrument 
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is duly stamped. The question is, whether the wording of S. 36 
is comprehensive enough to include in the term “ admission ” 
the necessary consequences of such admission. It is argued for 
the appellant, that the appellate Court, by reason of S. 36, is 
precluded only from questioning the admission of such an 
instrument by the Lower Court, but is at liberty not to act upon 
it, if it should hold that the document was not duly stamped. 
Reference was made to sub-sec. (2) of S. 42 0f the Stamp Act, 
which deals with the effect of the endorsement on an instrument 
in respect of which stamp duty and penalty have been levied. 
Once the instrument is so endorsed, it shall become admissible 
in evidence and may be acted upon as if it had been duly stamp- 
ed from the beginning. That section has no application to the 
present case as no duty and penalty have been levied by the 
Lower Court. What the Lower Court did was to treat it as an 
instrument duly stamped and to admit it in evidence and act 
upon it. The interpretation of S. 36 as contended for by 
Mr. S. Varadachariar seems to be a very narrow one. The 
result of such an interpretation would be to render an instru- 
ment admitted inevidence by the Lower Court of no further use 
. whatever io the party at any later stage of the suit. The expres- 
sion “acting upon an instrument” does not merely indicate 
the passing of a decree upon such a document. If the Court 
admits a document in evidence, such document can be made use 
of by the Court as a piece of evidence in order to come to a 
conclusion upon an issue in the case or it can be considered for 
the purpose of understanding the evidence itself in the case, 
If the admission in evidence by the Lower Court can alone be 
free from question by the appellate Court under S. 36, the 
document once admitted in evidence by the first Court would be 
practically a dead letter and be of no use whatever to the party 
who wanted to rely upon it. It is difficult to infer that such 
would have been the intention of the Legislature, when it stated 
that such admission of an instrument in evidence shall not be 
called in question at any subsequent stage of the same suit. If 
such a document happens to be the basis for a suit, the passing 
of a decree would be one of the modes of acting upon it. The 
observations of Richardson, J., in the decision in Rung Lal 
Kalooram v. Kedar Nath Kesriwall appear to be germane 
to the present case. The learned Judge observes that once an 
ee 
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instrument is admitted in evidence in any proceeding under 
S. 35 of the Stamp Act, it is available in that proceeding for all 
purposes as if it had been properly stamped at the outset and 
that proceeding will go through to a valid termination and can- 
not afterwards be challenged for want of jurisdiction by reason 
of non-compliance with the Stamp Act. If such an interpreta- 
tion is not adopted, the purpose with which S. 36 of the Stamp 
Act was enacted would run the risk of being nullified. The 
view of Richardson, J., in the said case was also adopted in 
a later decision of the Calcutta High Court in Joyma Bewa v. 
Easin Sarkar’. 


On a comparison of the wording of S. 42 (2) with that of 
5. 30, it is urged by the learned advocate for the appellant that 
a distinction between the admission of a document in evidence 
and the acting upon such a document was recognised by the 
Legislature. I agree that such a distinction does exist, but the 
question now is whether the wording of S. 36 can be reasonably 
construed in the manner set forth above. Iam clearly of the 
opinion that once a document has been admitted in evidence by 
the Lower Court under S. 35, such admission cannot be ques- 
tioned at any later stage of the same suit or proceeding on the 
ground that the instrument has not been duly stamped and the 
natural consequences of that admission which have become final 
must also follow. The appellate Court cannot say that though 
it has been marked as an exhibit in the case, it would not look 
into it and would not make use of it in the appreciation of the 
evidence or would not allow a decree to be passed on such a 
document. Even if S. 6 of the Stamp Act should be held to 
govern this case, the provisions of S. 36 of the Act preclude 
this Court from refusing to act upon this document. In any 
view, therefore, the contention that the suit document is not 
duly stamped and therefore cannot be acted upon by this Court 
cannot prevail. 


As regards the second question, the finding of both the 
Courts-below is that the instrument in question is borne out by 
legal and valid consideration. The oral evidence on the plain- 
tifs side which has been accepted by both the Courts below is 
to the effect that this hundi came to be executed by the first 
defendant in favour of the plaintiff’s father for Rs. 2,000 in 


2, (1926) LL. R 53 C 515 at 520. 
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pursuance of a partition arrangement entered into between the 
lst defendant and his brothers and also their father in accord- 
ance with the decisions of certain mediators. ` As observed by 
the learned District Munsif the 1st defendant’s agreement to 
pay Rs. 2,000 for the marriage expenses of the plaintiff is one 
of the terms of the arrangement of partition effected at the in- 
stance of mediators, and the plaintiff’s consent to accept the 
terms of the partition in the manner decided by the arbitrators 
would be a sufficient consideration for the agreement on the 
part of the Ist defendant to pay this sum for the purpose of the 
plaintiff’s marriage. It is difficult to believe that the Ist defend- 
ant promised to pay this sum purely as a matter of grace. 
There seems to have been some dispute about the other brothers 
not having brought into the hotchpot their separate earnings. 
The plaintiff’s first witness clearly states that two of the 
brothers had kept their earnings separate without throwing 
them into the joint stock, that the 1st defendant was saying that 
he had thrown his earnings into the family stock and that he 
should not be asked to pay as much as the other two brothers 
and for that reason it was decided that he should pay only 
Rs. 2,000, whereas, each of the other two brothers had to pay 
Rs. 9,000 to the plaintiff. From this, it is possible to infer that 
the plaintiff must have set up some claim to the earnings of his 
brothers which have not been disclosed or brought into the 
hotchpot and as a coinpromise of such conflicting claims, the 
panchayatdars, who knew the family affairs very well, decided 
that the three brothers should compensate the plaintiff in 
different sums. It may be that he wanted those sums for the 
purpose of his marriage. It is difficult to hold upon the 
evidence that the Ist defendant's promise to pay Rs. 2,000 was 
a promise made without any consideration and purely as a 
matter of grace. I am not inclined to differ from the concur- 
rent finding of both the Courts below that the suit hundi is 
supported by proper consideration. 

The second appeal therefore fails and is dismissed with 
costs. < 

K. C. Appeal dismissed. 


R—70 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—S1r Horace Owen Compton Beasley, Kt., 
Chief Justice anD Mr. Justice CORNISH. 


The Universal Mutual Aid and Poor 
Houses Association, Ltd., Madras. . Appellant* (Respondent) 


v. 
A. D. Thoppa Naidu and others .. Respondents (Petitioners). 


Company— Winding wp—Scheme of interest-free loans or cash bonuses 
—Prise-winners and amount of prise deiermined by lot—Lotiery—Penal 
Code (XLV of 1860), S. 294-A—Lottery and wager— Distinction beiween— 
Lottery legal, though only an annexe to charitable or philanthropic 
purposes. 


One of the objects of a Company was stated to be the raising of a dona- 
tion fund to carry out charitable objects. The fund was raised by the issue 
of donation cercificates to subscribers on payment of Rs. 100 for each certi- 
ficate. A substantial portion of the interest accruing on the fund so raised 
was to be utilised every year in granting loans free of interest ranging from 
Rs. 1,000 to Ra. 10,000 (or cash bonuses ranging from Rs. 500 to Rs 5,000) 
to 200 donation certificate-holders, the names of the winners as also the 
amount of the prize to be determined only by means of drawings. The 
scheme purported to ensure a certificate-holder receiving at least Rs. 500 in 
respect of his certificate by providing that in the event of the holder not 
getting a prize in his lifetime, his heirs were to be paid a sum of Rs. 500, 
called a Death Relief Bonus. But the winning of the other loans or bonuses 
was purely a matter of chance dependent on the luck of the draw. 


Held, that the scheme was a lottery, that in conducting it, the Company 
was guilty of an offence under S. 294-A of the Penal Code, and that as a 
substantial part of the business of the Company was illegal, the Company 
should be wound up. 


Sykes v. Beadon, (1879) 11 Ch. D. 170 ; Taylor v. Smetten, (1883) 11 
Q. B. D. 207; Re Internattonal Securities Corporation, Ltd., (1909) 99 L. T. 
581, referred to. 


Held, further, the fact that the Company was formed for the purpose of 
benefiting charities and the lottery was merely an danexe to the original 
business did not legalise the scheme. 


Leng and Co. (“ Sheffield Telegraph”) v. Sillitoe, (1929) 1 K. B. 366, 
referred to. 


A lottery is a distribution of prizes by lot or chance without the use of 
skill It is different from a wager. A wager is a contract between two 
persons that, on the determination of a future uncertain event, one shall win 
from the other, and the other shall pay or hand over to him, a sum of money 
or other stake. 


Narayana Atvangar v. Vellachami Ambalam, (1927) I. L. R. 50 Mads 
696 : 52 M. L. J. 687 (F.B.), distinguished. 


It is not essential to a lottery that there should be a money prize. 
On appeal from the judgment of the Honourable Mr. 
Justice Stone, dated lst February, 1932 and passed in the 








“O. S. A. No. 8 of 1932. 9th March, 1932. 
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exercise of the Ordinary Original Civil Jurisdiction of the High 


Court in O. P. No. 111 of 1931. 

Winding up. 

In the course of his judgment, Stone, J., observed: “In my 
view, having regard to the Memorandum, the Articles of Associa- 
tion, the advertisements and the terms of the donation certificates, 
this Company was formed and has been conducted for the purpose 
of inducing the public to subscribe for tickets called ‘Donation 
Certificates’ by representing that ticket holders would in all cases, 
sooner or later, obtain a prize, that is to say, a free loan, the event 
determining the occurrence and size of the prize being determined 
by the chance of a drawing, which drawing would occur from time 
to time. That appears to me to be essentially a scheme similar to 
that examined in In re International Securities Corporation, Ltd., 
a case which I regard as indistinguishable from this on the point, 
though I think it right to say that in this case I have not been asked 
to consider and have not been given evidence of fraud as such was 
present in that case. That however does not affect the question as 
to whether this Company was formed for an illegal purpose. 

“ Then it is said, granted the mode here pursued has been ille- 
gal, that mode is not necessary in order to carry out the memoran- 
dum and when one is considering whether the Company was form- 
ed for an illegal purpose, one must consider its formation and not 
its management. Here the objects as disclosed in the Memorandum 
are, it is stated, unobjectionable. There is no mention of a draw- 
ing, of a lottery, of a prize. Clause (3) (f) provides for loans re- 
payable by easy monthly instalments and relief bonuses to heirs, 
but there is no mention of the loans being interest free or being 
determined by lot. It is said all these powers can be carried out 
without illegality. The answer is that it is now admitted that these 
free loans.cannot be determined in any way except by drawings. 
The further answer is that even if they could, still as was decided 
in In re London and County Coal Company,” as explained in In re 
Brinsmead,” where there is no bona fide intention on the part of 
the directors to carry on the business in a proper manner, that is a 
ground for winding up.” 


T. R. Venkatarama Sastri and V. Visvanatha Sasirt 
for appellant. 

Ch. Raghava Rao, T. V. Ramanathan and K. R. Srinivasa- 
raghava Atyangar for respondents. 

The Court delivered the following 

JupcMents. The Chief Justice. —This is an appeal froma 
judgment of Stone, J., ordering the winding-up of the appellant 





1 (1909) 99 L. T. 581. 2. (1866) 3 Eq. 355 at 358. 
3. (1897) 1 Ch 57. 
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company. The learned trial Judge has found that the company 
was formed for an illegal purpose, the purpose being an offence 
under S. 294-A of the Indian Penal Code, that is to say, con- 
ducting a lottery or keeping an office for the purpose of drawing 
a lottery or publishing proposals relating to the drawing in 
such lottery. No exception can be taken to the Memorandum 
of Association of the company where the objects of the 
company are quite unobjectionable. Had the affairs of the 
appellant company been conducted strictly in accordance with 
those objects, no complaint whatever could have been made 
against it. Itis argued on behalf of the respondents that the 
Articles of Association disclose purposes far beyond those 
appearing in the Memorandum of Association. It is contended 
that the Articles disclose that the object of the company was to 
conduct a lottery. The appellants, on the other hand, contend 
that the object of the company was to benefit charity and that 
there was nothing illegal in the conduct of the company. 
Reference must be made at this stage to the Memorandum of 
Association. There we find that, amongst other objects, one 
object is to raise general donation funds to carry out charitable 
objects. Of the special donation fund raised, not less than 30 
per cent. is to be invested entirely and permanently in Govern- 
ment securities and not more than 70 per cent. on the security of 
immoveable property. Of the interest from the before men- 
tioned investments, not less than 75 per cent. is to be utilised in 
granting personal loans to the donors and in paying relief 
bonuses to their heirs. At the extraordinary general meetings 
of the company held on the 25th November and the 17th 
December, 1930, in lieu of certain existing Articles certain new 
Articles were incorporated after sanction by the shareholders. 
The important Articles are Articles 16, 17, 18, 19, 20 and 21- 
Under these articles a donation certificate is to be granted to a 
person for each sum of Rs. 100 he pays either in a lump pay- 
ment or by instalments as a contribution to the Poor Houses 
Special Donation Fund of the Association; and one lakh of such 
certificates is to form one series. Out of the interest accruing 
on the 70 per cent. of the fund invested on security of immove- 
able property, not less than 75 per cent. is to be utilised every 
year in granting loans ranging from Rs. 1,000 to Rs. 10,000 to 
200 donation certificate-holders on their personal security with- 
out interest and relief bonuses to the heirs of 200 donation 


NT 
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certificate-holders who die before getting the loan of Rs. 1,000 
or more for every complete series. The names of the donors 
that are to get such loans are to be determined only by means 
of drawings. A donation certificate is to cease to exist when 
once it is drawn; or, if an advance of Rs. 500 is made to any 
heir of a donation certificate-holder, all rights io claim any 
benefits in respect of the same certificate are extinguished. The 
scheme is one under which anybody who takes a donation certi- 
ficate of Rs. 100 becomes entitled to a loan of Rs. 1,000 free 
of interest and any one who takes certificates for Rs. 1,000 
becomes entitled to a loan of Rs. 10,000 free of interest if he ts 
lucky enough to get his certificate drawn in any of the annual 
drawings. A person can take a certificate in each and all of 
the series. But only 200 donation certificates are to be drawn 
each year. Similarly Rs. 500 is to be paid to the heirs of a 
deceased donation certificate-holder but there are only to be 200 
of such payments in each year; and the heirs of those deceased 


donation certificate-holders who have got loans are not to be 


paid the relief bonus. Subsequently, the Articles were still 
further altered and, in lieu of interest-free loans, cash bonuses 
were substituted. Instead of a donation certificate-holder getting 
loans of from Rs. 1,000 to Rs. 10,000 according to the number 
of certificates held, he was to get a cash bonus ranging from 
Rs. 500 to Rs. 5,000, that is to say, a half of the loan amounts. 


The question to be considered is whether this scheme is a 
lottery or not. A lottery is not defined in the Indian Penal 
Code and we must, therefore, look elsewhere for a definition. 
One definition of lottery is found in Webster’s Dictionary, viz., 
a distribution of prizes by lot or chance. In the present 
case is there anything which is determined by lot or 
chance? It is contended by the respondents that there is in 
the case of the loans because the loan is dependent upon 
whether a certificate is drawn or not and the benefit is 
therefore dependent upon chance. It clearly is dependent 
upon chance. Here the drawing is the chance and it cannot 
seriously be contended that the certificate-holder is dependent 
for his benefit upon anything else than chance. Suppose a 
certificate-holder has only one certificate. If he is lucky 
he may get his benefit during the first year itself; if he is 
not lucky, he may not get it, we are told, for at least sixty 
years. He may hold 12 certificates in which case he has 
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12 chances in every yearly drawing and under the cash-bonus 
scheme he may be entitled to a cash bonus from Rs. 6,000 to 
1,20,000 if all of them are drawn. The question is whether 
this necessarily leads to the conclusion that the scheme is a 
lottery and, in considering the question, English decisions upon 
the point may be more usefully considered since there is no 
definition of a lottery in the Indian Penal, Code. One of these 
is Sykes v. Beadons. In that case there was a Government 
securities trust or combination of more than twenty persons 
formed on the principle of investing the subscriptions of the 
members and dividing the capital fund and profits among them- 
selves by means of certificates convertible by annual drawings 
by lot into preference dividend bonds bearing interest with a 
bonus. In the opinion of Jessel, M.R., this was a lottery and 
therefore illegal under the Lottery Act. On p. 190 Jessel, 
M.R., says: 


“The holders of certificates are persons who subscribe money to be in- 
vested in funds which are to be divided amongst them by lot, and divided 
unequally. That is, the persons who get the benefit of the drawings geta 
bond bearing interest and a bonus which gives them different advantages 
from the persons whose certificates are not drawn, and it depends upon 
chance which gets the greater or the lesser advantage. It is, therefore, a 
subscription by a number of persons to a fund for the purpose of dividing 
that fund between them by chance and unequally.” 


Another case is Taylor v. Smettent’. In that case Taylor 
sold packels each containing a Ib. of tea at 2s. 6d. a packet. In 
each packet was a coupon entitling the purchaser to a prize and 
the prizes varied in character and value. It was held that this 
constituted a lottery. It was conceded that the tea was worth 
the money paid for it but what the purchaser did was he bought 
the tea coupled with the chance of getting something of value 
by way of a prize but without the least idea what that prize 
might be. In making his purchase he exercised no choice. 
What he bought he bought without any option or action of his 
own will but as the result of mere chance or accident. Another 
case is the Premium Bonds case, Re Iniernattonal Securities 
Corporation, Limited1. It is a case very similar to this. The 
learned trial Judge in the course of his judgment refers to ar 
Australian case. According to the headnote,—there 1s 
unfortunately no report available in Madras—the facts were 
very similar to those in the present case. The headnote is set. 
sa yeh Ne ee nt aE a Se 


1. (1909) 99 L.T. 581. 7 
4. (1879) 11 Ch. D. 170. 5. (1883) 11 Q.B.D. 207. 
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out in the judgment of the trial court and it is therefore not 
necessary to repeat it here.* ‘In that case on the facts it was 
held that that was a distribution of prizes by lot or chance and 
therefore a lottery. It was argued that there was no difference 
between a lottery and a wager. This argument was necessary 
because the appellants at first relied very strongly upon the 
decision of a Full Bench of this Court of which I was a mem- 
ber, viz., Narayana Atyangar v. Vellachamt Ambalamé, a chit 
fund case. It was there held that the promotion of a chit fund, 
wherein the number of subscribers is determined beforehand 
and in which every subscriber is entitled by its rules to get 
from the promoters of the fund the whole of the capital sub- 
scribed for by him either before or at the closing of the fund at 
a fixed time, is not a wagering contract within S. 30 of the 
Indian Contract Act even though some of the subscribers 
become by the rules entitled to get much more than they paid 
and such persons are determined by the drawing of lots. The 
headnote also states that this was not an offence within S. 204-A 
of the Indian Penal Code and it is this no doubt that has caused 
this case to be thought to support the appellants. The facts 
are set out at page 697 as follows :— 

“In this case the defendants were the promoters of the chit fund in ques- 
tion. According to the rules framed by them for the fund they proposed to 
work the chit as soon as 500 people became subscribers, each agreeing to sub- 
scribe onerupee a month. The rules further provided that the chit was to 
run for 50 months and at the end of each month Ra. 50 was to be given by the 
defendants to the person who was determined by the casting of lots out of the 
500. Any person whose name was so drawn by lot either in the first month 
or in any of the succeeding 49 months got Rs. 50 and he was thenceforward 
relieved from paying the further monthly instalments. After the 50th lot 
was cast the chit fund was to be closed and all the remaining 450 people were 
to be given by the defendants each Rs. 50. Under such rules the plaintiffs 
pa ee 

*The case referred tois Mutual Loan Agency, Lid. v. Attorney-General, 
(1909) 9 C. L. R. 73. The headnote which is set out in E. & E. D., v. 25, 
p- 453 and reproduced in the judgment of Stone, J., runs as follows :— 

“A limited company with power to raise a small capital conducted draw- 
ings for what were called ‘ballot loans’. The funds to be applied towards 
loans were raised by subscriptions from the general public and each subscriber 
obtained a ‘share warrant, which conferred no interest in the company but 
entitled the holder to participate in the ballots. The ballots were drawn in 
the ordinary way and the drawers of the winning number won the right to 
loans of sums varying from £5 to £1000 without interest for 50 years 
subject to a deduction of 10 per cent. for expenses and if no security was 
given for the repayment of the loans, to a further deduction of 20 per cent. 
This latter sum was allowed to accumulate in the hands of the company or 
invested to provide a fund for the repayment of the subscriptions during the 
50 years to subscribers who presented their share warrant :— Held, this was 
a distribution of prizes by lot or chance and therefore a lottery.”—S. R. 

6, (1927) LL.R. 50 M. 696: 52 M.L.J.687 (F.B ). 
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who subscnbed for two chits subscribed Ks. 36 for 18 months at the rate of 
Rs. 2 a month As the defendants refused to run the chit fund after the 
18th month the plaintiffs brought this suit for Rs. 36 and interest. The de- 
fendants pleaded that the chit fund was a lottery, that the transaction between 
the’ parties amounted to a wagering contract and that it was therefore un- 
enforceable. Upholding the defendants’ plea, the Munsif dismissed the suit. 
Hence this revision petition.” 

In his Order of Reference to the Full Bench, Waller, J., 
stated that the two questions which arose. were (1) whether 
the fund was a lottery, and (2) if it was whether the subscrip- 
tions were recoverable. When the case came before the Full 
Bench, as it was then constituted, a finding was called for as 
to whether an offence as defined by S. 294-A of the Indian Penal 
Code was committed when the transaction was formed. The 
District Munsif found as follows :— 

“The plea was raised by the defendants. The onus is on them. Nothing 
is placed before me by them wherefrom I could dctermine‘how the chit fund 
was organised and advertised and whether any one who liked could join by 
merely paying subscriptions, points considered to be essential for a satis- 
factory solution of the question whether the chit fund was a lottery. As 
observed in the order of remand, the rules of the fund as given in the 
printed book filed with plaint are not sufficient to make this clear. In spite 
of facilities having been afforded to defendanta, they have not chosen to 
appear before me and ict in evidence though I waited till this day. I must 
therefore answer the question in the negative.” 

When the case was further considered, as there was the 
finding that no offence under 5S. 294-A, Indian Penal Code, had 
been committed, we proceeded to consider the only other point, 
viz., whether this amounted to a wagering contract. Through- 
out the judgment of the Full Bench there is a discussion of that 
aspect of the case and that only. It is quite clear that there 
was no decision by the Full Bench that the chit fund in question 
was not a lottery. Thus it was that at a late stage in the argu- 
ment when the real effect of the Fult Bench decision became 
apparent it was contended on behalf of the appellants that 
wagering was the same thing as keeping a lottery. In my view, 
the two are not the same. In Carlill v. Carbolic Smoke Ball 
Company? Hawkins, J., defines a wager thus: 


“ A wagering contract is one by which two persons, professing to hold 
opposite views touching the issue of a future uncertain event, mutually agree 
that, dependent upon the determination of that event, one shall win from 
the other, and that other shall pay or hand over to him, a sum of money or 
other stake; neither of the contracting parties having any other interest in 
that contract than the sum or stake he will so win or lose, there being no 
other real consideration for the making of such contract by either of the 
parties... . If either of the parties may win but cannot lose, or may lose 
but cannot win, it is not a wagering contract.” 


a 


7. (1892) 2 Q. B. 484 at 490. 
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' In Hampden v. Walsh8 a wager was described as a contract 
by .4 to pay money to B on the happening of a given event in 
consideration of B paying money to him on the event not 
happening. In Thacker v. Hardy® Cotton, L. J., says: 

“The essence of gaming and wagering 1s that one party is to win and 
the other to lose upon a future event, which at the time of the contract 18 of 


an uncertain nature—that is to say, if the event turns out one way 4 will 
losc, but if it turns out the other way he will win.” 


In Earl of Ellesmere v. Wallacel0 Russell, J., held that 
there cannot be more than two parties or two sides to a bet and 
that there may be a multipartite agreement to contribute to a 
sweepstakes, which may be illegal as a lottery, if the winner is 
determined by chance, but not if the winner is determined by 
skill. In the present case none of the parties are betting against 
each other. There are no two sides unless the subscribers on the 
one hand and the company on the other can be said to be sides. 
The scheme under consideration seems to me to have none of 
the elements of a wager but to possess all of those of a lottery 
as defined. It was also argued for the appellants that it was 
essential to a lottery that there should be a money prize. This 
is clearly not necessary as the case of Taylor v. Smeittend shows. 
Nor can it affect the question that the subscriber receives the 
whole of the amount subscribed by him back again on some future 
date. What constitutes a lottery is that some gain is to come to 
the subscriber dependent upon pure chance, any element of skill 
being absent. In my view, the learned trial Judge was right in 
holding that the conduct of the appellant company was illegal 
under S. 294-A of the Indian Penal Code. It was further con- 
tended that, as the company was formed for the purpose of 
benefiting charities and the lottery was merely an annere to the 
original business, no offence can be held to have been committed. 
This, in my view, is clearly wrong. S. 294-A of the Indian 
Penal Code is sufficiently wide in its terms to negative any such 
contention as this, and, moreover, there is an English case 
which shows the contrary, namely, Leng (Sir W. C.) & 
Co. (“Sheffield Telegraph”) v. Sillttoet!, the Football 
Coupon case. There a newspaper company was convicted 
of carrying on a ready money football betting business 
contrary to the Ready Money Football Betting Act of 1920. It 





5. (1883) 11 Q. B. D. 207. 8. (1876) 1 Q.B D. 189 at 192. 
9, (1878) 4 Q. B. D. 685. 10. (1929) 2 Ch. D. 1. 
11. (1929) 1K. B. 366, 
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was found as a fact by the Justices that on the date specified in 
the charge some persons bought the newspaper solely, and that 
other persons bought it partly, to obtain the coupon and so to 
acquire the chance or possibility of winning a prize. Lord 
Hewart, C. J., says at page 373: 

‘What is necessary for a conviction under the Act is that the defendant 
should be shown to be carrying on a ready money football betting business 
within the definition in S. 2 of the Act. In my opinion, it 13 quite immaterial 
that a person who is charged with carrying on such a business can show that 
he is also carrying on another business, however well established and well 
known it may be. If he annexes to an existing business a business which 
comes within the statute he is liable to the penalties provided by S. 1. And, 
to appreciate the relation between the printer or publisher and his clients, it iB 
not necessary to make a guess or to sirike an average. What has to be 
examined is the nature of the transaction which takes place between the 
printer or publisher and the individual purchaser of the thing published.” 

In the present case from the handbook published by the 
Company it is quite clear that the public are invited to pur- 
chase the certificates because of the chance there is of securing 
valuable prizes. Although some of the objects of the Company 
may be philanthropic, it seems clear that the main object of the 
Company was to conduct a lottery. No argument upon the 
facts that the illegal business was merely annexed to the real 
business can prevail, nor could it, even if those facts were 
proved, in law prevail. Itis further contended that no order 
for the compulsory winding up of the Company ought to be 
made because it is still possible for the Company to conduct 
itself so as only to carry out the original purposes for which it 
was formed and that the objectionable features of il can be 
removed. It seems to me, however, that by the removal of its 
obnoxious features the substratum of the Company goes. 
Under these circumstances, the Jearned trial Judge was quite 
right in ordering it to be compulsorily wound up. This appeal 
must, therefore, be dismissed with costs. 


Cornish, J —I am of the same opinion. I think it is im- 
possible to regard the scheme of interest-free loans or cash- 
bonus scheme which supplanted it as anything but a lottery. 
According to the scheme as adumbrated in the Articles of Asso- 
ciation and in the prospectus issued by the Company a dona- 
tion of Rs. 100 to a fund called the Poor Houses Special Dona- 
tion Fund gives the donor a certificate and the chance of that 
certificate winning one of the 200 prizes ranging in amount 
from Rs. 500 to Rs. 10,000 at the annual drawing of certificates 
for these cash bonuses. The Articles and the prospectus 
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expressly provide that the prize-winners, as also the amount of 
the prize won by each, shall be determined only by means of 
drawings. The scheme purports to ensure a certificate-holder 
receiving at least-Rs. 500 in respect of his certificate for the 
arrangement is that if the certificate is not drawn for a prize in 
the holder’s lifetime his heirs will receive on his death a 
payment of Rs. 500, called a Death Relief Bonus. But the 
winning of the other cash bonuses is purely a matter of chance 
dependent on the luck of the draw. And this feature, in my 
judgment, entirely distinguishes the case from Wallingford v. 
Mutual Soctetyi8 wherc the fact that the apportionment of the 
loans to members of a benefit society was regulated by lot was 
held not to bring the arrangement within the Lottery Acts. The 
lot merely decided the order in which the loans were to be made 
to the members of the society, and the loans were not in the 
nature of prizes dependent on the chance of the draw. 


There is no definition of “lottery” in the Indian Penal 
Code; so that the word, as it occurs in S. 294-A, Indian Penal 
Code, must bear its ordinary meaning, which is,"a distribution of 
prizes by lot or chance without the use of skill: see Ke Inter- 
national Securities Corporation, Lid.1 and Earl of Ellesmere v. 
W allace10. An absolutely gratuitous distribution of chances, 
none of which had been paid for by the participants would not, 
in the opinion of Darling, J., in Willie v. Young and Stem- 
bridgel8, amount to a lottery. But that is not the case here. It 
is true that the prize money was provided from the interest 
received from investments made by the Company of the money 
subscribed by the certificate holders. But the money was sub- 
scribed with the knowledge and with the object that it was to be 
invested and that a specified proportion of the interest derived 
from the investments was to be distributed amongst the sub- 
scribers in cash prizes according to the luck of the draw. That 
was the great inducement held out in the Company’s prospectus 
to subscribe and become a certificate holder. The prospectus, at 
p. 34, in describing the advantages of taking certificates, says: 

“The maximum amount of cash bonus one can get in respect of each 
certificate ın the drawings is Rs. 10,000. That is to say, if a person holds 
two certificates in each of the twelve series, he will be cntitled to a cash bonus 
up to Rs. 2,40,000 at Rs. 10,000 for each certificate in case all of them come 
up first in the drawings.” 


SS a 


1. (1909) 99 L. T. 581. 10. (1929) 2 Ch. D. 1 at 52. 
12, (1880) 5 A. C 685. 13. (1907) 1 K. B. 448. 








564 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


In fact, the subscribers embarked their money in the 
Company for the purpose of participating in chances of drawing 
these big money prizes. In my judgment the cash bonus 
scheme was cledrly a lottery. 


The learned advocate for the appellant laid great stress 
on the Full Bench ruling in Narayana Atyangar v. Vellachams 
Ambalamé in aid of his contention that there was no substantial 
difference between a chit fund scheme and the present scheme. 
The Full Bench, however, did not rule that a chit fund was not 
alottery. There was no occasion for it so to decide in view of 
the finding, called for from the Lower Court, that the necessary 
elements of an offence under S. 294-A, Indian Penal Code, were 
absent. The decision was confined to the question whether the 
subscribers to the chit fund could enforce the contract against 
the promoter; and it was held that they could, because the con- 
tract was not a wagering, and consequently a void, contract. But 
a lottery does not mean the same thing as a wagering contract, 
and Ramesam, J., who delivered the judgment of the Full 
Bench, was careful to point this out in criticising the use of the 
word “lottery” by Spencer, J., in Veeranan Ambalam v. Ayyachs 
Ambalam,14 to signify a wagering contract. The distinction 
between the two will be found further illustrated in Stoddart 
v. Sagarié and in Russell, L.J.’s judgment in Earl of Ellesmere 
v. Watlaceio, 


It remains to be considered what should be done with the 
Company. It.is clear from the Articles and the prospectus 
that the Company is conducting this lottery as an important 
integral part of its business. According to the prospectus the 
sum to be annually expendible in providing cash bonuses does 
not fall far short of the amount to be allocated to the chari- 
table undertakings of the company. But a lottery per se is not 
illegal in British India. An Act, V of 1844, entitled an Act 
for suppressing all lotteries not authorised by Government, 
declared unauthorised lotteries to be common nuisances. But 
it was repealed by Act XXVII of 1870 which amended the 
Indian Penal Code by introducing S. 294-A. The illegal aspects 
of a lottery, therefore, have to be found in S. 294-A, and con- 
sist in the keeping of any office or place for the purpose of 


6. (1927) I. L. R. 50 M. 696: 52 AL L. J. 687 (F. B.). 
10. (1929) 2 Ch. D. 1. 
14. (1925) 49 M. L. J. 791. 15. (1895) 2 Q.B. 474. 
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drawing any lottery not authorised by Government or in 
publishing such lottery. There can, I think, be no doubt that 
the Company in keeping an office, as it does, for the conduct 
of this lottery, and in publishing in its Articles and prospectus 
the scheme of the lottery, is acting in contravention of 
S. 294-A. The business—at least a very substantial part of it— 
which itis carrying on is consequently an illegal business; and, 
such being the position, the case of Re International Securities 
Corporation, Ltd.1 is good authority for ordering the compul- 
sory winding up of the company. 

S. R. Appeal dismissed. 


a 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sin Horace OWEN CompPron BEASLEY, Kt., 
Chief Justice AND Mr. JUSTICE BURN. 


Adam Hajee Peer Mahommed Essack .. Appettant* (PUf.) 
v. 

Hajee Sukur Ganny .. Respondent (Deft. ). 

Torift Act (VII of 1894), S. 10—Increase of duty between date of 


contract and date of delwery—Liabisty to pay increased duty—Right of 
seller to refuse delwery without having himself pard the duty. 


Section 10 of the Tariff Act refers to the sale of anarticle duty free. It is 
intended to make it plain, in the absence of any agieemext, upon whom rests 
the lability to pay duty on articles agreed to be sold, where the duty has 
increased between the dale of comtract and the date of delivery. In such a 
case, the seller is entitled to refuse to give delivery until the agreed purchase 
price plug the increased duty is tendered to him, even though he has not 
already paid the increased duty himself. 

On appeal from the judgment of the Honourable Mr. Justice 
Stone, dated 31st July, 1931, and made in the exercise of the 
Ordinary Original Civil Jurisdiction of the High Court in C.S. 
No. 120 of 1930. 


G. Ramakrishna Atyar and C. Srintvasachart for appel- 
Jant. 


T. N. Sambastvan for respondent. 
The Court delivered the following 


JUDGMENTS. The Chief Justtce’—This apr” .1a.ses an inter- 
esting point. The appellant was the plaintiff in the trial Court 


eo 





*O.S.A. No. 83 of 1931. 29th July, 1932. 
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and in the suit he claimed damages from the defendant for 
non-delivery of some bags of sugar. The defendant, the respon- 
dent here, was the seller of those bags which had been imported 
from Java and at the time of the sale lay in a bonded ware- 
house. The sale was effected on the 28th February, 1930 and 
on the next day the import duty on sugar was increased by 
Rs. 3 per bag. On that day the plaintiff demanded delivery of 
the sugar from the defendant and delivery was refused because 
the Customs House authorities refused to allow delivery to be 
given unless the increased duty in respect of the bags was paid. 
The sale was a sale of ready goods for ready delivery. 
Stone, J., has found as a fact that the sale was of goods ina 
bonded warehouse and there is ample evidence to support that 
finding—indeed, there is no evidence on the appellant’s side to 
the contrary. Evidence was necessary upon the point because 
it was argued that a sale of goods of this description meant a 
sale of goods in a warehouse which was not a bonded ware- 
house, not requiring the payment of any extra customs duty. 
It should be mentioned that the appellant possesses another 
warehouse in Madras but the limit of its accommodation is 1000 
bags of sugar and that the suit claiming damages was in 
respect of bags which lay in the bonded warehouse. I see no 
reason whatever to find fault with the findings of fact of the 
learned trial Judge on this point. 


What we have now got to consider is whether the appellant 
was entitled to demand delivery of the bags of sugar without 
paying the increased duty. It is argued that by reason of S. 10 
of the Indian Tariff Act, 1894, the liability to pay the increased 
duty does not fall upon the appellant at all but upon the respon- 
dent, because the respondent has not brought himself within the 
provisions of that section. That section obviously was enacted 
for the purpose of making it plain, in the absence of any 
agreement, upon whom the liability to pay duty upon articles 
which had been agreed to be sold was, where the duty had 
increased between the time the contract of sale was made and 
the delivery of the goods. It was in order to make quite clear 
what the position both of the seller and the purchaser of the 
goods would be under such circumstances. Here, in between 
the time of entering into the contract of sale of these bags of 
sugar and their delivery the import duty was increased by Rs. 3 
per bag. Upon whom was the liability to pay that increase? 
The section in question, S. 10, reads as follows :— 
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“In the event of any duty of customs or excise on any article being Adam Hajee 


imposed, increased, decreased or remitted after the making of any contract Peer 
for the sale of such article without stipulation as to the payment of duty Mahommed 
where duty was not chargeable at the time of the making of the contract, or Essack 
for the sale of such article dtuty-paid where duty was chargeable at that v. 
1800) eee ee ane Hajee 
Sukur 


It is the latter part of the section which has application 
here. This was a case of the sale of an article in respect of 
which there was a duty chargeable and that ditty chargeable Beasley, GJ. 
was subsequently increased. Here sub-clause (a) to S. 10 
comes into play. It is as follows :— 


Ganny. 





“I£ such imposition or increase so takes effect that the duty or increased 
duty, as the case may be, (or any part thereof) is paid, the seller may add so 
much to the contract price as will be equivalent to the amount paid in respect 
of such duty or increase of duty, and he shall be entitled to De paid and to 
sue for and recover such addition,” 

Sub-clause (b) has no application here. The point taken 
before us, although it does not appear to have been taken at all 
before the learned trial Judge, was. that the words “article 
duty-paid” in the section mean articles upon which the duty has 
been paid at the time of the making of the contract. In my 
view, that is not the meaning of those words. What, in my 
view, is meant is that it is to be a sale of an article in respect 
of which the liability to pay duty is upon the seller and he sells 
the article duty free. If it had been intended that in order to 
comply with the provisions of that section or to bring himself 
within the provisions of that section a seller must already have 
paid the duty, then I should expect the section to read ‘for the 
sale of such article upon which the duty has been paid”. That 
is not what the section says. Stone, J., says that it was the duty 
of the purchaser who is under that section liable to pay the 
increased duty to tender the proper amount to the seller before 
he was entitled to demand delivery. That, of course, is one 
alternative. Itis also pointed out by the learned trial Judge 
that the seller himself might have paid the duty and recovered 
the increase from the purchaser; but this is a suit by the appel- 
lant to recover damages for non-delivery of the goods and, in 
my view, the respondent was perfectly entitled to refuse to 
give delivery until the proper price, that is to say, the agreed 
purchase price plus the increased duty had been tendered to him. 
The fact that the duty had not been paid in this case makes no 
difference at all. It is found as a fact that the sale was of 
goods in a bonded warehouse and by reason of S. 37 of the 
Sea Customs Act it does not matter at all whether the old duty 
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had been paid. Under that section if the old duty had been 
paid and the goods had been allowed to remain in the bonded 
warehouse and subsequent to the payment of the old dutya 
new duty, the increased duty, had been put upon the goods, then 
that duty would have to be paid if and when goods were re- 
moved from the warehouse if the purpose for which the goods 
was removed was home consumption; and that is this case. So 
that it did not make any difference at all whether the old duty 
had been paid or not. The new duty would still have to be 
paid under S. 37 of the Sea Customs Aci the goods not having 
been removed from the warehouse before the date of its 
imposition. It being found that this was a sale of gocds ina 
bonded warehouse, the question as to whether or not old duty 
has been paid is immaterial. In my view, S. 10 of the Indian 
Tariff Act means a sale of goods duty-free. For these reasons, 
this appeal must be dismissed with costs. 


Burn, J.—I agree with my Lord the Chief Justice. 
S. R. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SıR Horace OWEN ComPTON BeEasLey, Kt., 
Chief Justice AND MR. JUSTICE CORNISH. 
P. Venkatachalam, a business concern 
in condiments, by Mr. C. Pattabhirama 
Aiyangar, one of the Joint Receivers of 


the said business and another .. Appellanis* (Plffs.) 
v. 
Rajagopal Naidu and another .. Respondents (Defts.). 


Trade Mark—Passing off actton—Descriptive name acquiring secondary 
meaning—Proof—'' Madras Curry Powder ”—LExclusive right to use of 
naine—Acts complained of conimitted outside surtsdiction—Remedy by way 
of injunction. 


The plaintiffs, who were the receivers of a condiment business, sued for 
an injunction restraining the defendants from selling goods known as 
“ Madras Curry Powder” in packages designed and labelled so as to resemble 
those of the plaintiffs. The acts complained of were committed in England. 
The evidence, however, was found insufficient to show that in England 
“Madras Curry Powder” had come to be understood as curry powder 
exclusively manufactured by the plaintiffs. 


Held, that the suit must fail on the merits. The question whether a 
name originally descriptive, such as “ Madras Curry Powder,” has obtained 





*O. S. Appeal No. 8 of 1931. - 2nd March, 1932. 
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a secondary meaning in connection with a particular manufacture should be 
decided on the facts of each case. 


Reddaway v. Banham, L. R. (1896) A. C. 199, S. Chivers & Sons v. S. 
Chivers & Co, Ltd., (1900) 17 R. P. C. 420, Cellular Clothing Co., Ltd. v. 
Maxton and Murray, L. R (1899) A. C. 326, and Havana Cigar Tobacco 
Factories, Ltd. v. Oddenino, L. R (1924) 1 Ch 179, considered. 


Held, further, that while the Court can issue an injunction against per- 
sons within its jumsdiction restraining them from doing acts outside the 
jurisdiction, it will not do so unless that remedy is likely to be an effective 
one. Question whether the remedy prayed for was likely to be effective not 
decided in the particular case. 

On appeal from the judgment of the Honourable Mr. 
Justice Waller, dated the 2nd day of December, 1930, and 
passed in the exercise of the Ordinary Original Civil Jurisdiction 


of the High Court in C. S. No. 65 of 1929. 


S. Ramanujachari for V. V. Srinivasa Atyangar and 
B. Ananda Bat for appellants. . 

K. Krishnaswams Atyangar and G. A. Pats for respond- 
ents. 


The Court delivered the following 


JupGMEeNnTs. The Chief Jusitce.—The suit under appeal 
was brought by the receivers of P. Venkatachalam's condiment 
business to restrain the defendants from selling the curry 
powder manufactured by them called the “Madras Curry 
Powder ” in packages designed and labelled so as to resemble 
those of the plaintiffs. The 2nd defendant in the suit is the 
minor son of the late P. S. Loganatham, a grandson of the 
original P. Venkatachalam, who died about a year ago. It is 
conceded that the defendants did not sell or offer for sale any 
of their curry powder in Madras. The acts complained of were 
committed in England where, it must be observed, there is an 
action pending against a firm called Colinson & Co. claiming 
the same reliefs as here and for the same alleged reasons. 
Waller, J., did not decide the case on the merits but held on the 
admitted facts that he had no jurisdiction to try the suit. That 
point was not raised in the written statement nor was there any 
issue taken upon it. Waller, J., found that the passing off 
complained of, if done, was not done by the defendants in 
Madras but by their agents in England and that the passing off, 
the passers off and the evidence were all in England. He 
accordingly dismissed the suit with costs. From his judgment 
it seems that he has found that the passers off in England were 
the agents of the defendants and also that the defendants did 
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not give their agents any authority to sell the curry powder got 
up in the manner complained of by the plaintiffs. 


I do not propose to say anything with regard to the ques- 
tion of jurisdiction or the findings with regard to the agency or 
the want of authority in the agents because it seems to me quite 
clear that this case must fail upon another point. It is sufficient 
to say with regard to jurisdiction that, whilst it is true that a 
Court can issue an injunction against persons within its juris- 
diction restraining them from doing acts outside the jurisdiction, 
it will not do so unless that remedy is likely to be an effective 
one. In this case it is argued by the respondents that, as the 
defendants have no property here, the remedy could not be an 
effective one. Upon this point it is not necessary to give an 
opinion. In my view, the appellants’ case fails because the 
evidence falls far short of proving that they had in England the 
exclusive right to sell the “ Madras Curry Powder”. It may 
well be that the “ Madras Curry Powder” manufactured by 
them had obtained considerable reputation in England. But it 
does not follow, therefore, that other manufacturers of Madras 
curry powder had not obtained for themselves a similar reputa- 
tion. What is claimed by the appellants is that they have 
acquired a right to the exclusive use of the name “ Madras 
Curry Powder” with regard to the goods manufactured in their 
business. That is what is claimed in the plaint and that is the 
first issue framed ; and that the appellants must succeed in 
proving before the question of the passing off can be 
considered. It was strenuously contended on behalf of the 
appellants that all the Court had to consider was the question 
of the alleged passing off. That is not so because the first issue 
must, first of all, be found in favour of the plaintiffs. In 
S. Chivers & Sons v. S. Chivers & Co., Lid.1 Farwell, J., as he 
then was, stated that there were two questions which had to be 
answered, viz., whether the plaintiffs had established that 
“« Chivers’ Jellies ” or ‘ Chivers’ Table Jellies” had acquired a 
secondary meaning and had come to mean jellies made by the 
plaintiffs and whether the defendants had so described their 
jellies as to be likely to mislead the purchaser into believing 
that the jellies were the jellies of the plaintiffs. These ques- 
tions Farweil, J., took from the questions left to the jury by 


1. (1900) 17 R P. C. 420. 
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Collins, L.J., in Reddaway v. Banham.3 The plaintiffs in that 
case sought to restrain the defendants from selling Chivers’ 
Table Jellies, a description under which the plaintiffs sold 
jellies manufactured by themselves. The plaintiffs’ suit failed. 


Farwell, J., in discussing the evidence refers particularly to the 


evidence of two witnesses. One of them said : 


‘Tf a customer asked me for Chivers’ jellies I should sell what I had in 
stock; if I had both I should ask him which he required.” 

The other witness said : 

“Tf asked for Chivers’ jellies I should give the defendants’ ; if I had 
both, I should ask which was wanted.” 

I refer to this evidence because of the answers given by 
the plaintiffs’ first witness in this case whose evidence I will 
deal with later on. On the authority of this case, it is neces- 
sary for the appellants to prove that the Madras curry powder 
which is merely descriptive of the kind of powder and the place 
of its manufacture has acquired a secondary meaning and has 
come to mean curry powder manufactured by themselves and 
not by other manufacturers. Another case upon this point is 
Havana Cigar Tobacco Factories, Lid. v. Oddentno3. For many 
years the brand name “La Corona” or “Corona” had been 
used by the plaintiffs and their predecessors. It was not dis- 
puted that when used as a brand those words indicated cigars 
of the plaintiffs’ manufacture. Many years before, the plain- 
tiffs introduced a new size name “Coronas”. Cigars of the 
Corona brand and Coronas, or Corona size were known as “La 
Corona Coronas” or “Corona Coronas’’. ‘This size name was 
adopted by other manufacturers and had for many years been 
used as a size name. The defendant in complying with a 
request for “some Cigars—Coronas” supplied cigars of the 
Partagas brand and Coronas size. The defendant claimed the 
Tight in response to a request for a “Corona Cigar” or any 
similar request so phrased as not to indicate whether the word 
“Corona” was used to refer to brand or to size, to supply a 
cigar of any brand provided it was of the Corona size. In an 
action brought by the plaintifs claiming an injunction to res- 
train the defendant from selling, or supplying, or offering or 
exposing for sale, or passing off, or inducing or enabling others 
to pass off, cigars not of the plaintiffs’ manufacture as or for 
the plaintiffs’ “ La Corona” brand of cigars by the use of any 
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words consisting of or containing the word “Corona” as a 
brand name, and from selling or supplying, in response to 
orders for “ Corona ” cigars, cigars not of the plaintiffs’ manu- 
facture, it was held that the words “a Corona cigar” being on 
the evidence proved to be ambiguous in meaning, the defendant, 


‘if he exercised the right which he claimed, would, in the majority 


of cases of a request for “a Corona cigar,” be passing off goods 
not manufactured by the plaintiffs as goods of their manu- 
facture. It was argued on behalf of the defendant in the 
action, who was the appellant in the Court of Appeal, that the 
respondents, the plaintiffs, had to prove that the word “Corona” 
in the trade denoted exclusively goods of their manufacture. 
At page 195 Warrington, L.J., says: 

“ As to the authorities I have little to say, for, as I have already stated, 
they are not directly in point. In Reddaway v Banham? and in Cellular 
Clothing Co. v. Maxton and Murray* the question was whether a name ori- 
ginally descriptive had obtained a secondary meaning as denoting exclusively 
the plaintiffs’ goods This question does not arise in the present case, for it 


is not disputed that the word ‘ Corona’ used as a brand name denotes 
exclusively the plaintiffs’ goods.” 


In Wotherspoon v. Currie’ Lord Westbury says: 


“I take it to be clear from the evidence that, long antecedently to the 
operations of the respondent, the word ‘ Glenfield’ had acquired a secondary 
signification or meaning in connection with a particular manufacture—in 
short, it had become the trade denomination of the starch made by the 
appellants.” 

In Powell v. The Birmingham Vinegar Brewery Co.6 the 
plaintiffs had manufactured for years and sold under the name 
of “ Yorkshire Relish” a sauce made according to a secret 
recipe. The term “ Yorkshire Relish ” had come to mean that 
particular manufacture. I quote this case merely in order to 
show that that element had to be present. North Cheshire and 
Manchester Brewery Co. v. Manchester Brewery Co.,1 Massam 
v. Thorley’s Cattle Food Companys and Reddaway v. Banham’ 
may also be referred to. In the latter case belting made of 
camel hair yarn had been known in the markets of the world 
for many years. It had been sold under a variety of names. 
But there was ample evidence to justify the finding that 
amongst those who were the purchasers of such goods the 
words “ camel hair ” were not applied to belting made of that 





2. (1896) A. C. 199. 
4. (1899) A. C. 326:15 R.P C. 581. 
5. (1872) L. R. 5 H. L. 508 at 521. 
6. (1896) 2 Ch. 54 7. (1899) A. C. 83. 
8. (1880) 14 Ch. D. 748. 
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material in general and that, in short, it did not mean in the 
market belting made of a particular material but belting made 
by a particular manufacturer. In Cellular Clothing Co., 
Lid. v. Maxton and Murrays Lord Shand in the course of his 
judgment speaking of the Reddaway’s case says as follows :— 


“ Of that case I shall only say, that it no doubt shows it is possible where 
a descriptive name has been used to prove that so general, I should rather say 
so universal, has been thc use of it as to give it a secondary meaning and s80 
to confer on the person who has so used it a right to its exclusive use or, at 
all events to such a use that others employing it must qualify their use by 
some distinguishing characteristic. But I confess I have always thought, and 
I still think, that it should be made almost impossible for any one to obtain 
the exclusive right to the use of a word or term which is in ordinary use in 
our language and which is descriptive only—and, indeed, were it not for the 
decision in Reddaway’s case, I should say this should be made altogether 
impossible.” 

Even in cases where the plaintiff is able to prove that ina 
certain locality his goods have been sold under a particular 
name and it could therefore be held that in that particular place 
by its universal use the word has acquired a secondary significa- 
tion, Lord Shand in the before-mentioned case 1s of the opinion 
that that would not entitle the plaintiff to have an injunction in 
every part of the country. These cases are sufficient to show 
that in order to succeed in the suit the appellants must at least 


succeed on the first issue. 


I will now proceed to examine the oral evidence in 
this case which is very brief. P. W. 1 is one of the joint 
Teceivers appointed by this Court of the condiment business 
of the late P. Venkatachalam. Whilst in England he 
purchased a number of packets of the “ Madras Curry 
Powder,” the object being of course to ascertain whether 
some other manufacturer or manufacturers were selling 
curry powder so described in England. At the time of 
making the purchases he asked for the “Madras Curry Powder” 
and from some dealers he obtained the appellants’ curry powder 
and from others that manufactured by the respondenis. He 
produced a number of such packages containing curry powder 
in Court. He first of all stated that of his own knowledge the 
curry powder manufactured by the appellants was known in 
England as Venk’s powder or Venkat’s powder or the “Madras 
Curry Powder” and that when the name of the “Madras Curry 
Powder” was mentioned it was understood to be the powder 
manufactured by the appellants. The criticism with regard to 


4, (1899) A.C 326: 15 R. P. C 581. 
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this evidence is that it is purely hearsay evidence. Neither is it 
the evidence of a person engaged in the trade, such as a retail 
dealer, nor can it be said that the witness is possessed of any 
expert knowledge about the matter. In his examination-in-chief, 
the following questions and answers appear :— 


Q.— When you asked for Madras Curry Powder, what were you given? 
4.— Either this or that. 


Q.—Can you explain how it came about that when you asked for 
Madras Curry Powder they gave either? 


A.— Probably because it carried the name of Madras Curry Powder or 
becauge it has some connection with Venkatachalam. 
In cross-examination there are the following questions and 
answers :— 


().— Likewise you went to retail shops and asked for one of this sort 
and one of the other sort? 


A,—In the retail shops I asked for Madras Curry Powder. It is only 
from Selfidge that I asked that, so that the Court might know about it. 


Q.—What did you ask for in retail shops? 


A.— ï simply asked for Madras Curry Powder. Then either this one or 
that one was offered. 


Q.—They treated both alike as having had a reputation as Madras 
Curry Powder? 


A.—I do not know whether they treated both as having the same reputa- 
tion. 


Q.—In response to your asking for the Madras Curry Powder the 
shopman gave you one of this and one of that and asked you to chooser 

A.— They will give this or that. 

Q.—And you bought both? 


4.—In some places both and in some places only defendants’ powder.” 


These answers seem to me to completely destroy the appel- 
lants’ case. It seems to me that it is impossible for the 
appellants to claim that in England “Madras Curry Powder” 
has come to be understood as the curry powder exclusively 
manufactured by the appellants. The other witnesses really 
carry the case no further. There is no evidence here of any 
retail dealers to support the plaintiffs’ case. No doubt it would 
be expensive and inconvenient to get such evidence, but if it 
existed, it could and should have been got. It may be that in 
the litigation in England the plaintiffs can get such evidence 
and prove that the “Madras Curry Powder’ manufactured by 
them has come to be regarded in England as exclusively their 
manufacture. If the plaintiffs do that, then the Court will 
proceed to consider the question of passing off. On the evidence, 
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in my view, the appellants’ case must fail. Therefore, on the 
merits, this appeal must be dismissed with costs. The Receivers 
may pay the costs and take their own costs out of the estate. 
Cornish, J.—I agree. 
B. V. V. Appeal dismissed. 


Fe, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE JACKSON AND MR. JUSTICE 
MocxkeETtt. 


Raghunatha Desikachariar .. Appellants (Defendant , 
Vv. 
Rangaswami Pillai .. Respondent (Plaintiff). 


Madras Estates Land Act (I of 1908), Ss. 24, 52, 53 and 112—Rent 
enhanced by agreement—Sale of holding for—Puttah and muchilka er- 
changed— Right of ryot to question validity of distrasmt or sale. 


Section 24 is absolute and pe:emptory. The landholder cannot, independ- 
ently of the Act and without a suit under S. 30, enhance the rent by agree- 
ment with his tenant and ıt is open to the latter, in proceedings instituted by 
the landholder under S. 112, to contest the landlord’s right of sale on the 
ground that a portion of the arrear claimed was rent so enhanced, though a 
puttah and muchilika had been exchanged between the parties. 


Appeal against the decree of the District Court of South 
Arcot in Appeal Suit No. 243 of 1928 preferred against the 
decree of the Court of the Deputy Collector of Tindivanam 
Division in R. Suit No. 1 of 1927. 

S. Varadachariar for S. V. Venugopalachart for appellant. 

K. Rajah Atyar for K. Destkachari for respondent. 


The judgment of the Court was delivered by 
Jackson, J.—Suit by a ryot contesting the right of the 
landholder to sell his holding under S.112, Madras Act I of 


1908, for arrears of rent. 


It is not disputed that from 1919, or fasli 1329, the rent 
was cnhanced by 2 annas in the rupee by mutual consent. Nor 
is it disputed that this enhancement was due to a rise in local 
prices and to repairs to the irrigation works. On the facts the 
landholder may or may not have had good grounds for a suit 
under S. 30 of the Act. But, could he, and this is the question, 
enhance the rent without a suit, and independently of the Act, 
by agreement with his tenant? 


Section 24, marginally described as “Restriction on enhance- 
ment ” runs “the rent of a ryot shall not be enhanced except 
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as provided by this Act,” and then S. 30 provides for a suit to 
that end by the landholder. So far as we can discover from 
the Reports it has never been argued before a Bench, much less 


. held, that S. 24 was otherwise than absolute and peremptory. 


It leaves no room for enhancement otherwise than as provided 
for by the Act, as for instance, by private contract. 

No doubt under S. 187 certain contracts made before or 
after the passing of the Act are invalidated, and a contract to 
enhance rent is not in this category. But there is no question 
of invalidating a contract to enhancement made before the 
passing of the Act, and therefore contracts limited to those 
made after the passing would not naturally fall into this dual 
category of contracts “ made before or after”. 


We do not find that the omission of such contracts from 
S. 187 affects the plain language of S. 24, cf. Venkataramana- 
char v. Ibrahim Sahibi. Nor do we find anything in the Act 
to justify the further argument that a ryot who has once given 
a muchilika accepting a puttah containing an enhancement is 
any way debarred from contesting its legality. The language 
of S. 112 is very broad. Ona landbolder’s attempting to sell 
a holding for an arrear of rent under S. 111, the ryot may file 
a suit “ contesting the right of sale”. This will allow him to 
raise all possible pleas, including the plea that a portion of the 
arrear claimed is an enhancement not as provided by the Act, 
and therefore an amount which cannot be claimed under the 
Act. 


It is argued that this broad right of suit is narrowed by 
ihe terms of Ss. 52 and 53 ; but those sections only lay down 
the formal prerequisites for the process of distraint without in 
any way begging the question at issue between the parties. 
Before a landholder can distrain by summary process he and 
the ryot in question must be deemed to have exchanged puttah 
and muchilika, S. 53, and the circumstances in which, and the 
period for which,-such exchange will be deemed to have 
occurred is explained in Ss. 52 and 53. But there is no war- 
rant for reading into these sections that once there has been an 
exchange, then, for all purposes of distraint, the puttah shall be 
held to be valid. On the contrary as regards a puttah of 
previous faslis continuing in force (the present case) it is 





1. (1924) 20 L. W. 582. 
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expressly laid down at the end of S. 53 (1) that it must be a 
valid puttah. As a mere matter of drafting the word “ valid ” 
might have been inserted before puttah wherever it occurs in 
this sub-section; or it might have been omitted altogether, with 
the natural presumption that the puttah whether exchanged, 
tendered or continued must be valid; but the sense of the 
section is perfectly clear. A distraining landholder must show 
a puttah (or prove its tender) as certifying his prima facte 
right to distrain; and the ryot may then go below the surface 
and question whether the puttah is so valid as to justify the 
distraint. 

For these reasons we agree that the judgment of the 
learned District Judge is correct, and the appeal must fail. 

The appellant did not attempt to argue in this appeal 
that another item of the arrear claimed, a charge for taking 
green manure from land not in the use or occupation of the 
ryot, is rent, and withdrew his claim to that amount ; so we 
have not discussed the item. 

The appeal is dismissed with costs. 


ee Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PresentT:—Mr. Justice Remiy AND Mr. JUSTICE 
ANANTAKRISHNA ATYAR. 
Narla Ramakrishnayya .. Appelani* (Respondent in S. A. 
No. 1379 of 1926 on the file of 
the High Court—Defendant) 


V. a 
Myneni Venkataranga Rao Respondents (Appellants Nos. 2 
and another. and 3 în do.—L. Rs. of 1st 
plainisff ). : 


Madras Hereditary Village Offices Act (III of 1895), Ss. 6 (1), 21 and 
23—Aboltshed offices—Preservation of rights in families of last holders— 
Duty of Collector—Suit to enforce righis preservea—Maintatnaburdty in 
Civi Couri. 

Section 6 (1) of the Madras Hereditary Village Offices Act, 1895 
preserves certain legal rights in the families of the last holders of the abo- 
lished offices, the provision that “the Collector shall select from among the 
families of the last holders” beine-~-nde* ~ and not merely directory. 
Where such rights are infringed, thé persu.. __ whom they are preserved can 
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maintain a suit inthe Civil Court for their vindication by means of a 
declaratory decree. 


Kanthavadtvelu Mudaliar v. Ramaswams Miudaltar, (1927) 54 M. L. J. 
357, dissented from. 


Appeal under cl. 15 of the Letters Patent against the 
judgment and decree of the Honourable Mr. Justice Kumara- 
swami Sastriar, dated the 19th December, 1929 and passed in 
Second Appeal No. 1379 of 1926 preferred against the decree 
of the Court of the Subordinate Judge of Bapatla in A. S. 
No. 266 of 1925 preferred against the decree of the Court of the 
District Munsif of Repalli at Tenali in O. S. No. 307 of 1923. 


G. Lakshmanna for appellant. 


S. Varadachariar and V. Pattabhirame Sastri for respond- 
ents. 


The Court delivered the following 


JupGMENTS. Anantakrishna Atyar, J—This is an appeal 
against the judgment of Mr. Justice Kumaraswami Sastriar in 
S.A. No. 1379 of 1926. The original suit which gave rise to this 
second appeal was instituted by two members of the Myneni 
family for a declaration that the last holder of the office of the 
Village Munsif of Dhulipudy was Myneni Bhishiah alias Naga- 
bhushanam, that the plaintiffs are the only surviving members 
of the last male-holder’s family from whom on revision a 
selection should be made of the person best qualified for the 
office and that the appointment of the defendant (a member of 
the Narla family) as the permanent Village Munsif of Dhuli- 
pudy is illegal, and for some other reliefs. Both the District 
Munsif and the Subordinate Judge held that the Civil. Courts 
have jurisdiction to try this suit, and the learned Judge of this 
Court was also of the same opinion. The first point raised by 
Mr. G. Lakshmanna, the learned advocate for the appellant, 
is that the Civil Courts have no jurisdiction in the matter. To 
appreciate the arguments advanced by the learned advocate for 
the appellant, it is necessary to state a few more facts. The 
village establishments in Guntur District were revised once in 
1900 and again in 1912, The revenue village of Dhulipudy 
was split into two revenue villages in 1900—Dhulipudy and 
Karankipalem. In 1912, those two villages were split up into 
three revenue villages of Dhulipudy, Karankipalem and 
Addankipalem. As observed by the Collector in disposing of 
an appeal filed before him by the present plaintiffs in a suit 
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instituted under Madras Act III of 1895 and also by the Lower 
Courts in the present suit, there were a number of changes in 
the appointments that were made at the time of these two revi- 
sions of the village establishments which led to a lot of confu- 
sion as seen from various orders which were passed by the 
Revenue Authorities which are not easily reconcilable. The 
final appointment to the village of Dhulipudy was of the 
defendant—a member of the Narla family. That led to the 
present suit. 

It is convenient at this stage to refer to some of the rele- 
vant provisions of Madras Act III of 1895. Under S. 6 of the 
Act, 


“the Board of Revenue may... divide any village into two or more villages, 
and, thereupon, all hereditary village offices in the villages or portions 
of villages or village. . . divided shall cease to exist and new offices, which 
shall also be hereditary, shall be created for the new village or villages. In 
choosing persons to fill such new offices, the Collector shall select the persons 
whom he may consider the best qualified from among the families of the last 
holders of the offices which have been abolished.” 


Right of suit before Collector is given under S. 13 of the 
Act in respect of the offices for recovery of emoluments of such 
offices and for registry as heir; jurisdiction of the Civil Courts 
is barred under S. 21 in respect of certain matters. S. 23 deals 
with appeals against orders passed by the Collector under S. 6 
of the Act and from decrees and orders passed under S. 13. 
5. 20 provides for the framing of rules not inconsistent with the 
Act in regard, among others, to the holding of inquiries under 
5. 6 and the hearing of appeals under S. 23. 

The first question raised before us is whether a right of 
suit in the Civil Court is available to the plaintiffs for the 
reliefs mentioned already, claimed by them. 


It is admitted that the office of the Village Munsif.of the 
village of Dhulipudy was hereditary before 1900, and continued 
to be so at the time of the revisions in 1900 and 1912. The 
plaintiffs contend that the family of the last holder of the 
office is Myneni, and that under the last clause of S. 6 (1) of the 
Act, “in choosing the persons to fill the new offices, the Collecto- 
shall select the persons whom he may consider the best quali- 
fied from among the families of the last holders of the offices 
which have been abolished”. For the purpose of this argu- 


ment, we must assume that the family of the last holder of the - 


office is Myneni and that the plaintiffs are properly qualified for 
the office, it being admitted that the defendant belongs to a 
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different family—Narla family. The scheme of the section 
seems to be that at the time of such revision and when a village 
ig divided, the old hereditary village office should cease to exist, 
and new offices should be created for the new villages. His 
specifically declared that in such cases, the new offices shall also 
be hereditary. The dispute turns on the exact meaning to be 
given to the last sentence in S. 6 (1). For the appellant it was 
argued that it only means that the Collector should also consider 
whether there are any persons in the family of the last holder 
of the office who has got the requisite qualifications but that 
the Collector’s discretion in selecting the best candidate 
from among all tbe persons available, is not in any way 
hampered by the section. The contention was that the refer- 
ence to the family of the last holder was only a sort of sug- 
gestion to the Collector in making the selection, and that it 
was in no sense a mandatory provision. I am unable to 
agree with this view. The office of the Village Munsit has 
been hereditary generally in the Presidency from very early 
times. That hereditary right is Valued very much. The Legis- 
lature has in S. 6 recognised these facts. It is specifically, 
provided that though the old hereditary village offices shall 
cease to exist in such cases, the new offices shall also be heredi- 
tary. It is in recognition of the important nature of these 
hereditary offices, and the great value attached to the same by 
the persons interested, that the Legislature has specifically stat- 
ed that in choosing persons to fill such new offices, “the Collec- 
tor shall select the persons whom he may consider the best 
qualified from the families of the last holders of the offices 
which have been abolished”. The use of the word “shall” is 
very significant. In Craies on Statute Law, 3rd Edition, p. 204, 
it is stated as follows:-—“It should be observed that the word 
‘shall’ is now avoided in statutes except where it creates a 
duty’. In my opinion the hereditary right is a legal right, and 
the same has been preserved by the Act; the present is therefore 
a case where in respect of an existing right some remedy has 
been provided for by the Act. Under S. 23, there is a right of 
appeal provided, from an order passed under S.6; but that 
does not take away the right of recourse to Civil Courts when 
the legal right is infringed. It is a well-understood principle 
of law-that when a statute does not for the first time create a 
right in favour of a person but only provides for a new mode 
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of enforcing the pre-existing legal right, then, in the absence of 
any clear indication in the statute to the contrary, the right of 
suit in the Civil Court to enforce the right is not taken away 
from him. The new remedy is taken to be an additional 
remedy. Here, the inquiry under S. 6 is admittedly of an 
administrative character, and the appeal from an order passed 
under S. 6is also of the same character. In fact, the appellant 
asks us to construe the last sentence of S. 6 (1) as only a piece 
of administrative instruction to the Revenue Officers to whom 
power is given under S. 6 to pass orders relating to the matter. 
It is difficult to hold that by providing for such administrative 
orders, the Legislature intended to take away the right of suit 
to enforce the pre-existing hereditary right. In this connection, 
I may also mention that S. 6 is not the natural place where one 
would expect any administrative advice or instructions to be 
enacted; such advice and instructions would be more appropriate 
in respect of rules to be framed under S. 20 of the Aet. 


If the Act provided for a suit in Revenue Court under 
S. 13 of the Act in respect of such a matter, then, having 
regard to the provisions of S. 21, it might, at least plausibly, 
be contended that right of suit in the Civil Court has been taken 
away; but having regard to the scope of Ss. 13 and 21 (to be 
noticed later on), no suit is maintainable under S. 13 of the 
Act in circumstances like the present. 


In my opinion, itis not from the mere fact that an obliga- 
tion has been cast on the Collector by S. 6 (1) in making the 
selection that ‘we spell out a right’ in the family. Hereditary 
rights were well known to law as administered in this Presi- 
dency. The Legislature enacted that the new offices to be 
created for the new villages by that very Act should also be 
hereditary. As I read the section, what has been done by the 
Legislature is this—hereditary rights existing in the family of 
the last holder have been recognised and preserved by the Legis- 
lature by S. 6. In my view, it is not a case of any right being 
‘created’ for the first time in the family, but the case is one of 
recognition and preservation by the Legislature ofa pre-existing 
legal right existing in the family. The law is familiar with 
(a) rights vested in an individual; (b) rights vested in a family; 
and (c)_ rights vested in the public. The present is a case of 
a ‘right vested in a family’—which was a well-known Tight 
before the Act—hbeing. recognised and provided for by the 
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Legislature. If the Legislature intended that such pre-existing 
rights should cease once for all and be no longer entitled to any 
sort of legal recognition or enforcement, it would surely have 
chosen other words than those that exist in the section to 
express its intention. It isa principle of law that existing legal 
rights should not be intended to be interfered with or taken 
away, except to the extent to which it is reasonably clear under 
the terms of a statute that they have been. A provision like the 
one contained in the last sentence of S. 6 (1) of Act Hlof 
1895 finds a place also in Madras Act II of 1894, S. 15; and 
under that Act, learned Judges of this Court have held that the 
last holder’s family has got a legal right of suit in the Civil 
Court when the hereditary right is infringed by the Revenue 
Officials in the matter of making appointments in such cases. 
See Krishnaswami Naidu v. Akkulammall, Kodandaramayya 
v. Ramalingayya®? and Alagiasundaram Pillai v. Midnapore 
Zamindari Co.3 (per Odgers, J.). See also per Wallace, J., 
in Subba Rao v. The Secretary of States, In those decisions 
learned Judges of this Court have held that Civil Courts have 
jurisdiction to entertain suits in cases similar in principle to the 
present, and that necessary declarations could be granted to the 
family of the last holder. If the right possessed by the family 
be not a legal right, it is difficult to support the decisions 
mentioned above by those learned Judges. As remarked already, 
it is difficult to say that the obligation cast on the Collector by 
S. 6 is not mandatory. If not mandatory, the provision should 
be treated as only in the nature of an administrative instruction, 
and to be really directory only, but it is impossible prima facte 
to understand that the Legislature intended to do any such 
thing in the main enacting section of the Act, which admittedly 
deals with important legal rights, and that it enacted a clause 
with the use of the word “shall” intending thereby only to give 
some sort of administrative advice to the authority which it 
empowered to make such appointments. Such a suggestion is, 
in my opinion, most unlikely, having regard to the wordings of 
the enactment and to the circumstances that the same clause 
occurs both in the Act of 1894 and in the Act of 1895. As 
already remarked, a diffétent language Would have been émploy- 
ed'if thé provision’ wad! not! intended td be’ thandatory tin its 
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character, and any administrative instruction would naturally be 
dealt with under S. 20 which makes provision for rules to be 
framed by the Board of Revenue. 


I may remark tbat in Alagiasundaram Pillai v. Midnapore 
Zamindart Co.3 Justice Bakewell made the following remarks 
towards the end of his judgment :— 

“For the same reason I am of opinion that the ruling of Napier, J., 
in the case already cited Krisknaswamı Naidu v. Akkuwlaminal, does not 
apply, because the plaintiffs claim a personal right and not as members of the 
public. I do not understand that ruling to apply to an appointment outside 
the family of the last holder, in which case the member of the family might 
sue on behalf of himself and all other members of the family, because their 
joint right to be considered had been infringed.” 

For these reasons, and speaking with all respect, I think 
that the decision in Kanthavadivelu Mudaliar v. Ramaswami 
Mudaliars has not properly taken into consideration the word- 
ings of S. 6 and the inferences following from the same, and 
would also seem to be in reality inconsistent with the decisions 


of various learned Judges in the cases mentioned above, and I. 


would accordingly respectfully dissent from the same. 


The second point raised is that even if it should be held 
that the plaintiffs have a legal right, the same is not available to 
þe enforced in the Civil Courts having regard to the provisions 
of S. 21 of the Act. It has been decided by Sadasiva Aiyar, J., 
in Krishnaswam: Naidu v. Akkulammall, by Ayling and Coutts 
Trotter, JJ., in Kodandaramayya v. Ramalingayya3, by 
Odgers, J., in Alagiasundaram Pillai v. Midnapore Zamindart 
Co.3 and by Miller, J., in Kestram Narasimhulu v. Narasimhulu 
Painatdus that S. 21 of the Act takes away the jurisdiction 
of the Civil Courts only in cases in which jurisdiction 
is conferred on the Revenue Courts by S. 13 of the Act. 
Ss. 13 and 21 deal only with claim to succeed to the office. So 
far as the case before us now is concerned, when the old office 
is abolished and ceases to exist, the appointment to the new 
office could not be said to be by virtue of a claim to succeed. 
This was the view of Sadasiva Aiyar and Odgers, JJ., in the 
cases mentioned, and is the view taken .by Kumaraswami 
Sastriar, J., in the. second appeal in the present case; and, with 





"" 4, (1918) 9 L. W 90, © 2. (1920) 12 L. W. 663. 
3. (1919)12 L. W. 767. 5. (1927) 54 M. L. J. 357. 
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respect, I agree with those learned Judges in that view. As 
observed by Ayling and Coutts Trotter, JJ., in Kodandaramayya 
v. Ramalingayya? i 
“That a suit should be in a Civil Court regarding a newly created 
village office and its emoluments, whereas it would not be in the case of an 
older office, is anomalous and may be the result of oversight in drafting; but 


we cannot see that it involves any injustice or real inconvenience; and how- 
ever it may be it seems to be the only proper interpretation of the two Acts.” 


It may be mentioned for what it is worth, that though the Act 
was amended in 1930 in respect of some other matters, the 
Legislature did not make any amendments to Ss. 6, 13 or 21, 
as it might be expected to do having regard to the difference of 
opinion that prevailed in this Court about the construction of 
5. 13 of the Act, since Justice Bakewell had taken a contrary 
view, 1f the Legislature thought that its intention has been 
misunderstood by Courts. ` 


On the merits I think the learned Judge Kumaraswami 
Sastriar, J., is clearly right in his opinion that the*family of the 
last holder is Myneni. As remarked by the learned Judge, 
Exhibit C is practically conclusive on the question. It may be 
observed that the Collector on appeal in fact decided that 
Myneni family was the family of the last holder. It would 
appear that by reason of some other proceedings, the Board of 
Revenue came to a contrary conclusion. But the Collector’s 
decision on appeal in such cases is final, and it has not been 
made clear in this case how the Board of Revenue happened to 
interfere with that decision of the Collector. In fact, when 
the Board of Revenue was subsequently approached to inter- 
fere with a later order passed by the Collector on appeal 
relating to the appointment of the present defendant to the 
office, the Board held that it had no jurisdiction to interfere 
with an order passed by the Collector on appeal in such a matter. 
See Exhibit P. 2. The plaintiffs before filing the present suit 
had also filed a suit under S. 13 of Madras Act III of 1895 
before the Deputy Collector, Tenali Division. Having failed 
to obtain relief from the Deputy Collector, the plaintiffs 
appealed tothe District Collector (Exhibit Q. 3), who held that 
“any suit for a newly created office will, if maintainable at all, 
lie only to the ordinary Civil Courts.” In the present case, it 








© 2. (1920) 12 L.W. 663 at 666, 
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is clear that the last holder’s family was Myneni family, and 
therefore the appointment of the defendant as the permanent 
Village Munsif of Dhulipudy is illegal. The declaration 
granted by the learned Judge to that effect will stand, but not 
the other declarations. With this modification, the Letters 
Patent Appeal is dismissed with costs. 


Retlly, J.—Section 6 (1) of the Madras Hereditary Village 
Offices Act provides that on the grouping, amalgamation or 
division of villages all hereditary village offices of certain 
classes in the villages so affected shall cease to exist and new 
hereditary offices shall be created for the new villages formed 
as the result of grouping, amalgamation or division. The sub- 
section then lays down that in filling the new offices so created 
the Collector shall select the persons whom he may consider 
best qualified from among the families of the last holders of the 
offices which have been abolished. It will be seen that the sub- 
section provides for very serious matters,—the abolition of 
hereditary offices and the creation of new hereditary offices in 
their stead. Between the old and the new offices a link is 
maintained; the Collector must fill the new offices with the 
persons whom he considers best qualified from among the 
families of the last holders of the old offices. It is a very serious 
thing indeed for the Legislature to destroy a private right, 
and still more a hereditary right; and we must be very sure 
before we attribute that meaning to a provision in a statute. It 
is a serious and unusual thing for the Legislature to create new 
hereditary offices. Here we find a provision for the abolition 
in the public interest of highly prized hereditary offices, and in 
the very same sub-section of the Act we find provision for the 
creation of new hereditary offices in their stead. Then in 
the same sub-section words are introduced showing that it is 
the intention of the Legislature that the new offices shall be 
filled by men selected from the families which held the abolished 
offices. Surely that provision explains why the new offices are 
made hereditary and shows that, although ihe old offices are 
abolished, it is not the intention of the Legislature entirely to 
destroy the old hereditary rights but rather to preserve them so 
far as possible in the new offices. That is certainly a possible 
way of interpreting the intention of the Legislature in making 
the sub-section, and, remembering that very clear words are 


required entirely to destroy a private right, if we approach the 
R—/74 
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sub-section in the right way in my opinion, it is clear that that 
is the proper interpretation. With great respect I am unable to 
agree with Kanthavadivelu Mudaliar v. Ramaswami Mudaliar,5 
in which the fact that the abolition of the old offices need not 
carry with it, and is apparently not intended to carry with it the 
entire abolition of the old hereditary rights appears to have 
been overlooked. I agree with my learned brother that sub- 
sec. 6 (1) of the Act preserves certain legal rights in the families 
of the last holders of the abolished offices. 


That view is confirmed by the language of the sub-section 
regarding ihe Collector’s duty in the matter. It lays down that 
the Collector shall select persons from among the families of 
the last holders of the abolished offices. I cannot agree with the 
contention for the defendant that those words are merely direc- 
tory not mandatory. That is against the plain meaning of the 
words themselves, which fits in with the apparent intention of 
the sub-section. There is no suggestion that the Collector shall 
choose persons from those families, if he thinks fit; there is a 
plain order that he shall do so. And, as my learned brother 
has pointed out, if a mere direction was to be issued to the 
Collector how he was to use his discretion, S. 6 is not the place 
where such a direction would naturally appear. 


If there ts a right preserved in the families of the last 
holders of the abolished offices, by what remedy is that right to 
be vindicated when infringed? For the defendant it is contend- 
ed that a new remedy of appeal is provided by S. 23 of the Act 
and that that is the only remedy. But here we have not a new 
right and a remedy created simultaneously by statute, in which 
case the ordinary interpretation will be that the remedy created 
is the only remedy available. Here we have an old right pre- 
served and a new remedy created; but no old remedy is 
explicitly taken away. In those circumstances the new remedy. 
of appeal is not exclusive; it must be regarded as additional to 
and not as substituted for existing legal remedics. On general 
principles, if. the hereditary right preserved by S.-6 (1): of the 
Act is infripged, the: persons for.whom.it is preserved have 
still a right to,sue for its vindication by. a declaratory : decree? 
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It is contended for the defendant that at any rate the juris- 
diction of the ordinary Civil Courts is excluded by the Act. 
The excluding provision is in S. 21; but that must be strictly 
construed, as must all provisions shutting out the jurisdiction 
of the ordinary Courts, and no reasonable interpretation of it 
will go so far as to shut out from the jurisdiction of the ordi- 
naryCourts such a matter as is the subject of this suit--Muvvula 
Seetham Naidu v. Doddi Rami Naidut and Kodandaramayya 
v. Ramalingayya’. I agree that the ordinary Civil Court has 
jurisdiction in this case. . 

On the question who was the last holder of the office of 
Village Munsif of Dhulipudy within the meaning of S.6 (1) 
of the Act I agree that Exhibit C is conclusive. 

In my opinion the plaintiffs are entitled to a declaration 
that the appointment of the defendant as permanent Village 
Munsif of Dhulipudy is illegal. But I do not understand how 
the findings of. fact that Myneni Bhishiah was the last holder of 
the office or that the plaintiffs are the only surviving members 
of the last holder’s family, from whom a selection should be 
made, can properly be made parts of the declaratory decree in 
their favour. I would modify the declaration made by the 
learned Judge by striking out all except the declaration that the 
appointment of the defendant is illegal. ^ 

B. V. V. Decree modified. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SırR Horace OweN Compton BEASLEY, Kt., 
Chtef Justice ann MR. JUSTICE CORNISE. 


Kanji and Moolji Brothers .. Appellants* (Defendants) 
V. 
T. Shanmugam Pillai .. Respondent- (Plaintif). 


Registration Act (XVI of 1908), Ss. 17 (1) (b) and (d) and 49—Un- 
regutered agreemeni—Liberty to remove earik and sand—Covenant to 
level wp land—Breach of—Swtt for damages —Admssibility of terms of 
covenant— Transfer of Property Act (IV of 1882 as amended by Act XX 
of 1929), S. 53-A—Not retrospective. 

An agreement by which, on payment of Rs. 500 as compensation, the 
defendants were given the liberty to remove earth and sand from certain 
lands belonging to the plaintift and the defendants also undertook to level the 
land after removal is not a lease or an agreement for the sale of earth and 
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Kanji‘« sand as chattels. It is an agreement for the sale of an interest in immove- 
Moolji Bros. able property. 
v. Lavery v. Pursell, (1888) 39 Ch. D. 508 and Morgan v. Russell & Sons, 
a (1909) 1 K. B. 357, relied on 
i RA Where such an agreement is not registered, it cannot be received as 
evidence of any transaction affecting the property but is admissible to prove 
the terms of the covenant to level up the land after removing earth and sand. 


Section 53-A of the Transfer of Property Act, introduced by the 
Amending Act XX of 1929, is not retrospective. It does not apply to an 
agreement to transfer immoveable property made prior to the 1st April, 1930. 


On appeal from the judgment of the Honourable Mr. Justice 
Stone, dated 19th January, 1932 and passed in the exercise of 
the Ordinary Original Civil Jurisdiction of the High Court in 
C. S. No. 39 of 1931. 


Suit for damages for breach of covenant. The agreement in 
suit was in the following terms :— 


““W heieas the lessees have contracted with the M. « S. M. Railway Com- 
pany for the supply of sand for levelling and filling and for that purpose 
requested the lessor to allow them to dig up and remove the sand or earth 
from his land described above. S 

Now this agreement witnesseth as follows :— 

1, That the lessor has received from the lessee a oertain amount as 
compensation 


2 That the lessee shall be at liberty to remove sand or earth from the 
plots abovementioned from 2 feet to 8 feet deep and level the plots after 
removal. The excavation should be the same level of adjacent plots. 


3. The lessee is also pe:mitted to lay the Railway sidings through the 
abovementioned lands, 


4, ` + h ¥ - 4 a 

5. The land is to be vacated on or before 1—10—1928 after the 
removal of sand.” 

As the learned trial Judge observed, there was nothing in the 
agreement, to suggest that the “lessee” was given exclusive posses- 
sion or that the licence itself was sole and exclusive, though the 
parties denominated themselves as ‘lessor’ and ‘lessee’ and the last 
clause used language more appropriate to a lease than a licence. 
He held that it was ‘a licence coupled with an interest and an 
interest in land’ and, though unregistered, the plaintiff was entitled 


to enforce the agreement on the ground of part-performance under 
5. 53-A of the Transfer of Property Act. 


Vere Mockett instructed by N. T. Shamanna for appel- 
lants. í 


T. M. Krishnaswami Aiyar and S. G. Sadagopa Mudaliar 
for respondent. 
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The judgment of the Court was delivered by 


Cornish, J.—The defendants are the appellants. They 
were sued for damages for breach of a covenant to level plain- 
tiffs land after removing earth and sand therefrom. The plaint 
alleged an agreement, dated 25th June, 1927. The defendants in 
their written statement denied this agreement. But they alleged 
an unregistered agreement in writing, dated 4th August, 1927, 
under which, and in consideration of a rent of Rs. 500, they 
took on lease the suit lands subject to the covenants contained 
in the agreement; and they further pleaded that “all conditions 
and covenants binding on the part of the defendants were duly 
performed and that the lands were properly levelled”. 


The learned trial Judge has found that the written agree- 
ment, dated 4th August, 1927, contained the contract between 
the parties. Having so found, the learned Judge, rightly in our 
judgment, held that the agreement was for the transfer of an 
interest in immoveable property. The terms of the agreement 
were that in payment of compensation (in point of fact a sum 
of Rs. 500) the defendants were given liberty to remove sand 
and earth from the plaintiff’s plots of land to depths varying 
from 2 ft. to 8 ft. and were to level the plots after removal. 
There was also the stipulation that the land was to be vacated 
on or before Ist October, 1928. Although the parties are 
described in the document as lessor and lessee, the agreement 
was not, in our view, one of lease. Further, the agreement 
gave more than a mere licence, and it was not an agreement 
for the sale of earth and sand as chattels. Ih our view it was 
an agreement for the sale of an interest in immoveable 
property. A number of cases, which are not all easily reconcil- 
able, have been cited to us on the question as to what constitutes 
an agreement for the transfer of an interest in land. In Mar- 
shall v. Greeni a sale of growing timber, to be taken away as 
soon as possible, was held not to be a contract for the sale of 
an interest in land. Brett, J., in that case laid down the follow- 
ing test :— 

“Tf they (the things sold) are not fructus industriales, then the ques- 
tion seems to be whether it can be gathered from the contract that they are 


intended to remain in the land for the advantage of the purchaser, and are 
to derive benefit from so remaining; then part of the subject-matter of the 
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contract is the interest in land, and the case is within the section (4e., S. 4 of 
the Statute of Frauds). But if the thing, not being fructus sndusinialss, is 
to be delivered immediately . . . then the buyer is to derive no benefit from 
the land, and consequently the centract is not for an interest in the land, but 
relates solely to the thing sold itself. Here the trees were timber trees, and 
the purchaser was to take them immediately; therefore, applying the test 
last mentioned, the contract was not within the 4th section.” 


It was obviously with this authority before him that 
Collins, C. J., in the Full Bench case of this Court, Seeni 
Chettiar v. Santhanathan Chetitar® stated that it had long been 
settled that an agreement for the sale of growing timber, 
not made with a view to immediate severance from the soil 
and delivery as chattels, was a contract for the sale of an 
interest in land. Marshall v. Greenl was discussed and criti- 
cised by Chitty, J., in Lavery v. Pursell,3 and the learned Judge 
points out that the decision turned on this,—that the Court 
considered that as the timber was to be cut down as soon as 
possible, and was immediately cut down, the thing sold was a 
chattel. In Lavery v. Pursell the contract was for the sale of 
a house as building materials, and it was held to be a sale of an 
interest in land; and Chitty, J., finds his conclusion thus : 

“I think that the contract does purport to confer on the purchaser the 
right to be there for the purpose of taking down and removing the materials, 
and does give him either a complete or a qualified possession; but stil a 
possession of the soil itself—of the land, tenements and hereditaments; cer- 
tainly of the whole of the house. That being so, if the question was free 


from authority, I should have thought that this case fell within the 
statute.” 


The learned Judge then proceeds to show that Marshall v. 
Green! was not an authority to the contrary. That reason- 
ing and the conclusion appear to us to be exactly applica- 
ble to the agreement with which we are here concerned. 
Furthermore, the present case is really indistinguishable from 
Morgan v. Russell & Sonst where it was held that an agreement 
to sell all the slag and cinders forming part of the soil on 
certain premises was a contract to grant an interest in land. 


The agreement then, purporting to create an interest im 
immoveable property, and being unregistered, the question is 
whether S. 49 ot the Indian Registration Act does not prevent 
the plaintiff from proving the terms of the agreement. The 
learned trial Judge has held that the equity of part perform- 
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LXII] THE MADRAS LAW JOURNAL REPORTS. 591 


ance established by S. 53-A of the Transfer of Property Act 
enables the plaintiff to enforce his rights under the agreement, 
notwithstanding that it has not been registered as required hy 
law. Itis unnecessary to consider the argument which has 
been addressed to us on the subject whether the learned Judge 
put a right construction on the section, because, in our judg- 
ment, the section has no application to an agreement to transfer 
immoveable property which, as in the present case, was made 
prior to 1st April, 1930, the date on which S. 53-A is expressed 
as coming into force. Act XX of 1929, which introduced 
S. 53-A into the Transfer of Property Act, says that the Act, 
viz., the amending Act, shall come into force on 1st April, 1930, 
and the language of S. 53-A itself does not indicate an inten- 
tion that it should come into force on any other date. But it 
has been contended, in view of the provision in S. 63 of the 
Act, that certain specified sections (which do not include 
5. 33-A ) shall not affect the terms and incidents of transfers 
of property made prior to Ist April, 1930, that the inference is 
that S. 53-A was intended to have retrospective effect on 
transfers of property. Their Lordships of the Judicial Com- 
mittee in Young v. Adams" have stated that retrospective effect 
ought not to be given to a statute unless an intention to that 
effect is expressed in plain and unambiguous language. Judged 
by that test, Act XX, in our opinion, fails to disclose an inten- 
tion that S. 53-A was to have a retrospective effect. In support 
of the contention reference has been made to Act XXI of 1929, 
which is entitled “An Act to supplement the Transfer of Pro- 
perty (Amendment) Act XX of 1929”, This Act is likewise 
expressed to come into force on Ist April, 1930. It does not 
amend Act XX, but it amends S. 49 of the Registration Act by 
enabling an unregistered document to be received as evidence of 
part performance of a contract for the purposes of S. 53-A of 
the Transfer of Property Act. Act XXI is supplementary of 
Act XX, and its provisions must be construed accordingly. 
And if, as we think, S. 53-A is applicable only to transfers of 
immoveable property made after Ist April, 1930, it must follow 
that the operation of the amendment made by Act XXI to S. 49 
of the Registration Act should be similarly restricted. 


Now, if the plaintiff cannotrely on S. 53-A the equity of 
part performance cannot help him. Although in Mahomed 
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Musa’s case8 their Lordships of the Judicial Committee laid 
down that the equitable doctrine of part performance was 
applicable in India, their Lordships in the later case of Arif v. 
Jadunath Majumdar’ held that the equity could not override 
the provisions of a statutory enactment. It is clear, therefore, 
upon this authority that the agreement of the 4th August- being 
a document which required registration, is prevented by S. 49 
of the Indian Registration Act (the amendment of this section 
by Act XXI of 1929 not being effective for the purpose of this 
case) from beiag received as evidence of any transaction 
affecting the property, and that no equitable doctrine can nullify 
the operation of the section. The words “ transaction affecting 
such property ” in S. 49 have been held to mean transaction 
purporting or operating to create, declare, assign, limit or ex- 
tinguish a right, title or interest in immoveable property: 
Saraswatamma v. ` Paddayya8. To that extent, therefore, the 
unregistered document would not be receivable as evidence of 
its terms. The question is whether the covenant that defend- 
ants would level plaintiff’s land after removing the sand to the 
same levelas adjacent plots operates to create or declare a right, 
title or interest in or to immoveable property. The covenant 
certainly operates to create a right in the plaintiff to have some- 
thing done to his land, and an obligation on the defendants to 
do it. But we think that the right and obligation so imposed 
cannot be described in the ordinary sense of the words as “a 
right, title or interest in or to immoveable property”. If this 
be the correct view, then the document is admissible to prove 
the terms of the covenant. The learned counsel for the defend- 
ants has, however, contended, upon the authority of Sambayya 
v. Gangayya® that the covenant is inseparable from the agree- 
ment and must stand or fall with it. But in that case the 
covenant was by the lessee to purchase the premises at the end 
of the term ; it was clearly an agreement to create an interest 
in land. On the other hand, it is well settled that an un- 
registered document is admissible as evidence of a personal 
covenant or of a collateral transaction which does not require 
registration. It is to be observed that the covenant in question 





6 (1914) L.R. 42 I.A. 1 : LL.R. 42 Cal 801: 28 ML J. 548 (P. C). 
7. (1931) L.R. 58 LA. 91: LL.R. 58 C. 1235: 60 M.LJ. 538 (P. C). 
8. (1922) LL.R. 46 M. 349 : 44 ML.J. 45. 

9. (1890) I.L.R. 13 M. 308. 
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is not a repairing covenant. It did not require the defendants 
to restore the land after excavating the sand; but thcy were 
required to level the land to the level of adjoining lands so as 
to make it similarly cultivable. In our judgment the covenant 
was an arrangement collateral to the agreement, and one which 
did not affect the land within the meaning of S. 49. 


There remains to be briefly noticed the contention that the 
defendants had admitted the terms of the covenant in their 
written statement. They admitted that the August agreement 
contained covenants, and they averred that they had fulfilled 
the covenants. But nowhete do they admit the terms of the 
covenant; they were not discoverable anywhere in the plead- 
ings, and, curiously enough, the plaint makes no mention of 
the August agreement. 


The result of our judgment is that although our reasons 
are different, our conclusion is the same as that reached by the 
learned trial Judge. Accordingly, the appeal fails and must be 
dismissed with costs. The learned Judge has assessed the 
plaintiff’s damages at Rs. 3,000 for defendants’ breach of their 
covenant to level his land. The plaintiff claimed Rs. 6,000. 
The only evidence given in the case on this subject was the 
plaintiff’s who said that he thought the cost of levelling the 
land would be Rs. 5,000. The learned Judge made a personal 
inspection of the land but it was under water at the time so that 
the occasion was not favourable for.testing the plaintiff's esti- 
mate of damage. Mr. Mockett has told us that defendants had 
witnesses to give evidence upon the question of damages, but 
that they were not called because the arguments were confined 
to the questions of law. In the circumstances, we think that 
defendants should have the opportunity of calling these wit- 
nesses and that the case should go back to the learned Judge 
for this purpose. 

The question of costs at the trial will abide the result of 
the further enquiry by the trial Court into the question of what 
damages (if any) are payable by the defendants. There will 
be no refund of the Court-fee paid on the memorandum of 
appeal herein. 


SaR: - Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JustTICE PAKENHAM WALSH. 

Pitchai .. Petitioner» (Respondent 
in Cr. R. C. No. 285 of 1932 an the 
file of the High Court) 

V. 
Muna Muna Chena Muhammad 
Atham Sammatti and others .. Respondents. 


Criminal Procedure Code (V of 1898), S. 144—High Couri—Power 
to stay —Government of India Act (1915), S. 107—Interference m revision 
—Forfeiture of tenancy—Order under S. 144 evicting tenant—Propriety 


of. 

The High Court has the power to stay the execution, or suspend the 
operation, of an order, positive or negative, passed under S. 144, Criminal 
Procedure Code. 

The High Court can entertain an application to revise an ordet passed 
under S. 144 although the parties could have appealed to the District Magis- 
trate who, under S. 144 (4), has the power to rescind or alter the order. 


Saturhan Das v. Makhan Das, (1921) 72 I. C. 171, referred to. 


Even if a tenant in possession has, by a breach of the conditions of ten- 
ancy, rendered himself liable to eyectment, it does not justify an order under 
S. 144 of the Criminal Procedure Code, evicting him from the land unless by 
no other means could a breach of the peace be prevented. 


Petition praying that inthe circumstances stated in the 
affidavit filed therewith the High Court will be pleased to issue 
an order vacating the order of the High Court, dated 19th 
April, 1932, and made in Cr. M. P. No. 270 of 1932 directing 
the suspension of the order of the Sub-divisional Magistrate 
of Ramnad in Mis. Case No. 20 of 1932. 


K. S. Jayarama Atyar and G. Gopalaswamt for peti- 
tioner. 
B. Sttarama Rao for respondents. 


The Court made the following 


OrpEr.—This is an application to this Court to vacate the 
order, dated 19th April, 1932, in Cr. M. P. No. 270 of 1932 by 
which the order of the Sub-divisional Magistrate of Ramnad 
under S. 144 of the Code of Criminal Procedure was suspended 
in its operation—the first ground taken is that this Court had 
no power to suspend the order. The argument adopted is that 
powers of revision are exercised under S. 435 (1), Criminal 
Procedure Code, which only applies to suspension of execution 
of imprisonment or fine or under S. 439, Criminal Procedure 


S Immm Immm mmm Immm 
* Cr. M. P. No. 295 of 1932, 27th April, 1932. 
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Code. Mr. Jayarama Aiyar has taken me through various 
sections of the Code mentioned in S. 439. Ss. 423, 426, 427, 
428 and 338 none of which he argues applies to this case, and 
I agree. Now there are certainly sections of the Code such as 
5. 188 under which execution of orders passed therein can be 
suspended, but they do not fall under any of the sections men- 
tioned in S. 439, Criminal Procedure Code. No doubt S. 520 
specially provides for stay of execution under Ss. 517, 518 and 
519. Mr. Jayarama Aiyar argued that such orders as are 
positive and not negative would come under S. 426 and he 
even argues that a positive order under S. 144 would fall under 
it. That section begins with the words, “Pending any appeal 
by a convicted person”. These words govern the whole section. 
It therefore follows in my opinion that where there is no 
appeal pending by a convicted person the section cannot come 
into force; and it cannot be invoked. It seems, therefore, 
obvious that since there are orders execution of which can be 
stayed by this Court which do not fall under S. 439 read with 


S. 426 they are either dealt with under S. 561-A in the exercise 


of its inherent powers or under S. 107 of the Government of 
India Act. Thus there is no section (apart from S. 561-A) 
in the Code of Criminal Procedure which enables the High 
Court to stay criminal proceedings. It is not correct to say 
that therefore any power of stay which cannot be found within 
the four corners of the Code cannot be exercised, if we assume, 
as Mr. Jayarama Aiyar does, that S. 561-A cannot be invoked. 
In this connection Chockalingam Ambalam v. Emperor! may be 
referred to. I have been shown no case where it has been held 
that this Court has no power of stay of execution of an order, 
positive or negative, passed under S. 144. Marudayya Thevar v. 
Shanmugasundara Thevar? was quoted. This was under S. 145 
and it related to the appointment of a Receiver. I am doubt- 
ful whether the analogy as to the power of the Court to appoint 
a Receiver under S. 145 can be carried so far as to prohibit 
the Court staying execution of an order under S. 144. If 
that reasoning is carried further, it will equally prevent the 
Court staying positive orders under S. 144, which Mr. Jayarama 
Aiyar at the end of his argument admitted the Court could do. 


The second argument is that no revision petition lies to 


— 


1. 1927 M. W. N. 716. 2. (1925) 49 M. L. J. 593. 


this Court as the parties could have gone to the District Magis- 
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trate under S. 144 who has power to rescind or alter an order 
under S. 144 (4). It is argued that these powers of the District 
Magistrate are appellate powers and therefore under S. 439 (5) 
no appeal having been made to him, no revision petition to this 
Court can be entertained. Several cases have been quoted on 
the analogy of the old S. 195 (7) but I do not think they have 
any bearing on this case for the simple reason that that section 
did not empower the Court to revise or change an order passed 
by itself which S. 144 (4) does, and all the cases quoted proceed 
on the footing that the appellate or revising Court is superior 
to the Court whose order is sought to be appealed against or 
revised. The peculiarity of S. 144 (4) is that it enables the 
Magistrate who passed the order to rescind or alter it. This 
power therefore of a superior Magistrate when he proceeds to 
do the same thing must be similar in its essence. It appears to 
me, therefore, that nothing can be gathered from cases which 


-discuss whether revisional and appellate powers are the same or 
different things. Here we are dealing with a peculiar section, 


namely, S. 144 (4), conferring a jurisdiction upon a Magistrate 
which, whether even if it can be called appellate or revisional, 
cannot be so called in the ordinary sense of those words namely 
of a superior Court dealing with an inferior one. There is one 
direct decision on the point, and it is the only one which has 
been quoted to me, namely, Saturhan Das v. Makhan Dasa. It 
was there held that the jurisdiction conferred by S. 144 (4) of 
the Code of Criminal Procedure upon a Magistrate to rescind 
or alter an order made under the section by himself or any 
Magistrate subordinate to him or by his predecessor in office is 
neither appellate nor revisional jurisdiction; it is a special juris- 
diction conferred by a special provision of the statute. There- 
fore in my opinion this argument that a revision petition cannot 
be filed to this Court must be rejected. I should not, however, 
be understood as in any way encouraging direct applications to 
this Court, when there is some Magistrate who can alter or 
rescind the order, but this Criminal Revision Petition has 
already been admitted in this Court, and I am not prepared to 
hold that it could not be filed here. 


On the merits of the present petition I propose to say very 
little because the main question as to whether the agreement 





3. (1921) 721. C. 171, 
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between the present petitioner and the counter-petitioners is a 
lease or a licence is one which will more properly come up in 
deciding the criminal revision petition itself. But it seems to 
me perfectly clear that the view which the learned Magistrate 
took in passing the order was that this was an ordinary lease 
and that since the parties under the lease had to vacate as they 
did not pay their rent within the specified time the petitioner 
before him was entitled to have an order under S. 144 excluding 
the counter-petitioners before him from the site. A few 
sentences of the order may be quoted. 


“The principal contention of the counter-petitioners is that the clause ın 
the rajinama that the defaulters should forfeit the lease is not intended to 
operate but is only introduced in terrorem and that it is not valid in law even 
otherwise.” 


Then he says: 
“In a nutshell their case is even though they have violated the condition 
of the rajinama with regard to the payment of the dues to the proprietor 


of the lands the lease is subsisting and that they have every right tv be on 
the lands in question.” 


He proceeds then to say: 


“ The terms of the rajinama are quite clear that in default of payment 
of the dues to the proprietor of the lands even after the expiry of one 
month’s days of grace with interest thereon at 12 per cent. per annum the 
counter-petitiouers shall forfeit their subsequent right of the fishing lease on 
the lands.” 


It may be noted that in the compromise petition liberty to 
build houses, etc., was granted and the petitioners could remove 
them at the end of the lease. Nowhcre in the order so far as 
I can see does the learned Magistrate appear for a moment to 
regard the compromise as a licence and not asa lease. Ifhe 
viewed it as a lease, he was not correct in passing the order 
evicting the petitioners from it, even though liable to eviction 
in a Civil Court unless by no other means could a serious breach 
of the peace be prevented. It was for the landlord, in the view 
taken by the Lower Court, to evict them by civil process. It was 
for that reason, apart altogether from the question as to what 
the compromise really meant, that I considered this order was 
prima facie wrong and should be suspended. After reading the 
afidavits on both sides I do not see sufficient reason to vacate 
my order, dated 19th April, 1932, but I wish to make it clear 
that I am in no way deciding the question whether the agree- 
ment is a licence or lease. 

5. R. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice REmLY AND MR. JUSTICE 
ANANTAKRISHNA ATYAR. 


Mara Ramanarasu .. Appellanix  (Counter-pen- 
ttoner—Decree-holder ) 
v. 

Matta Venkata Reddi (dead) Respondents (Petitioner in 
and others, represented by E. A. No. 2198 of 1926, 
their mother and guardian Petitioner in E. A. No. 6 of 
Matta Ademma (vide Order, 1927, and ntl—Judgment- 
dated 8th January. 1929, debtor, Purchaser and nil). 
C. M. P. No. 1085 of 1928). 


Ramanarasu Cel Procedure Code (V of 1908), O. 21, R. 2—Contract contain mg 
p, promise by sudginent-debtor to do something at future date—Acceptance” 
Venkata by decree-holder as immediate adjustment—Aptplication for entering satis- 
Reddi. factron—Sustamabitty. 


A completed contract, by which the judgment-debtor promises to do 
something at a future date, can be accepted by the decree-holder a» a legal 
and immediate adjustment in satisfaction of his decree: and can form the 

- basis of an application under O. 2], R. 2, Civil Procedure Code, to get 
satisfaction recorded. 


Muthu Vatthiinga Mudaliar v. Subbaraya Chettiar, 1930 M, W.N. 
137, disapproved. 


Lachhman Das v. Baba Ramnath Kalskamli:wala, (1921) I. L. R. 44 AIL 
258 and Ramakrishna Kadirvelustoami v. Eastern Developinent Corporation, 
Lid., London, (1917) 43 I.C 537, considered. 


Appeal against the order of the District Court of Kistna 
at Masulipatam in Appeal No. 60 of 1927 preferred against 
the order of the Court of the Principal Subordinate Judge of 
Bezwada in E. A. No. 2198 of 1926 in E. P. No. 53 of 1926 in 
O. S. No. 24 of 1922. 

G. Lakshmanna for appellant. 

P. Venkataramana Rao for respondents. 

The Court delivered the following 

Reilly, J. Jupements. Reilly, J.—In O. S. No. 24 of 1922 on the 
file of the Subordinate Judge of Bezwada the appellant before 
us obtained a decree for sale on a mortgage against one 
Venkata Reddi for something over Rs. 3,500. In O. S. No. 25 
of 1922 he obtained a decree on another mortgage deed execut- 
ed in his favour by Venkata Reddi’s brother, Rami Reddi. In 
O. S. No. 25 of 1922 he brought the property to sale and 
himself purchased it for Rs. 1,750 less than what was due on 
Rami Reddi’s mortgage, and for the Rs. 1,750 he obtained a 





"CG M, S. A. No. 13 of 1928. 24th March, 1932. 
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personal decree against Rami Reddi. After that he brought the 
property covered by Venkata Reddi’s mortgage to sale in exe- 
cution. That sale was held on the 25th October, 1926. A man 
called Saiyed Murtuza Sahib was the successful bidder at that 
auction, and he deposited in Court on that occasion Rs. 952-8-0 
as 2) per cent. of the amount of his bid. A few days after 
that sale it is admitted that the decree-holder, Venkata Reddi, 
and Saiyed Murtuza entered into an agreement, which is em- 
bodied in Ex. A, dated the 3rd November, 1926. According 
to Ex. A the land put up for sale in execution of the decree 
against Venkata Reddi, for which Saiyed Murtuza had been the 
successful bidder, was to be transferred to the decree-holder 
with the crops on it except the crops on two fields, and the 
amount paid by Saiyed Murtuza into Court, Rs. 952-8-0, was 
to be got back from the Court and paid to the decree-holder; to 


part of the land which the decree-holder had bought in execu- 


tion of his decree against Rami Reddi, Venkata Reddi was to 
give up aclaim which it appears he had put forward; four 
other items of land were to be transferred to Venkata Reddi 
or, if he chose, in respect of one of them Rs. 1,000 was to be 
paid by the decree-holder; the other consideration on his side 
was the amount of his decree against Venkata Reddi and the 
balance of his decree against Rami Reddi. It will be seen that 
the agreement embodied in Ex. A covers several matters 
beyond the scope of the decree against Venkata Reddi in O. S. 
No. 24 of 1922. Onthe 9th November, 1926, Venkata Reddi 
presented a petition to the Subordinate Judge, in which he 
alleged that the decree against him in O. S. No. 24 of 1922 
had been adjusted in this way to the satisfaction of the decree- 
holder and prayed that satisfaction of the decree might be 
recorded. That petition it appears was posted to the 4th 
December, 1926, and on that day it was dismissed for default, 
because, as Venkata Reddi explains, though he was in the 
court-house, he was not in the court-room when he was called. 
On that very day he put in another petition, E. A. No. 2198 of 
1926, to the same effect, and that is the petition with which we 
are concerned. The decree-holder, when he got notice of that 
petition, alleged that he had been induced by fraud to execute 
Ex. A, Venkata Reddi’s object being to keep possession of the 
land concerned in O. S. No. 24 of 1922 and to reap the crops 
upon it. He denied that there had been any satisfaction of his 


Ramanarasu 
v. 
Venkata 
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Ramanarasu decree, and he contended that at any rate Ex. A was not admis- 


V. 
Venkata 
Reddi. 





Reilly, J. 


sible in evidence because it was unregistered. The Subordinate 
Judge after taking evidence found that there had been no 
adjustment of the decree in O. S. No. 24 of 1922 and also 
found that Ex. A was inadmissible in evidence because it was 
unregistered. Venkata Reddi preferred an appeal to the 
District Judge, who found that Ex. A was admissible in 
evidence in consequence of the amendment of the law by Act 
II of 1927 and also found as a fact that there had been adjust- 
ment of the decree to the satisfaction of the decree-holder, and, 
therefore, he ordered satisfaction to be recorded. Against that 
decision the decree-holder has brought the present second 
appeal. | | 

It is not denied, and it has not been denied at any stage, 
that the decree-holder executed Ex. A on the date it bears. 
The allegation that he was induced to do so by fraud has not 


. been pressed before us nor apparently before the District 


Judge. IJfis not denied that it was intended by the decree- 
holder, when he executed Ex. A, that the terms of Ex. A 
should supersede the decree which he had obtained against 
Venkata Reddi. It is contended, however, that on the date of 
Ex. A there was no actual adjustment in satisfaction of the 
decree, but that Ex. A was only an agreement that the decree- 
holder would be satisfied, if certain things were done in accord- 
ance with Ex. A, which have not been done. And it is 
contended for the decree-holder before us that there can be no 
adjustment of a decree within the meaning of R.2 of O. 21 
of the Code by a mere promise to do something when that 
promise has not yet been carried out. In this case it is admitted 
that the promises contained in Ex. A have not been carried 
out. It has been found that the land has not been put 
into the possession of the decree-holder, as was intended. 
It has been found, and it is admitted, that the documents of 
transfer, which were to be executed by the parties, have not 
been executed. Therefore it is represented that all we have 
in this case on the side of Venkata Reddi is a promise to do 
things, which he has not done, and that it is contended could 
not be accepted by the decree-holder as an adjustment within 
the rule. The wordsof R. 2 of O. 21 are 

“ Where any money payable under a decree of any kind is paid out of 


Court, or the decree 1s otherwise adjusted in whole or in part to the satis- 
faction of the decree-holder .. .” 
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Mr. Lakshmanna, for the decree-holder, contends in effect 
that a decree can be adjusted to the satisfaction of the 


decree-holder by something being paid by the judgment- - 


debtor to the decree-holder or by some property being trans- 
ferred by the judgment-debtor to the decree-holder or, as 
I understand him, by something being given up by the 
judgment-debtor to the decree-holder, but that an adjust- 
ment cannot be made to the satisfaction of the decree-holder 
within the meaning of the rule by a mere promise that the 
judgment-debtor will do something at some future date, though 
that promise may be a legally enforceable contract. That seems 
to me to be an exceedingly difficult proposition to establish. It 
is admitted that a decree-holder who has a decree for the pay- 
ment of Rs. 1,000 in his favour may accept in adjustment of 
that decree to his satisfaction an immediate payment of Rs. 100; 
but it is contended that a decree-holder in whose’ favour there 
is a decree for the payment of Rs. 100 cannot legally accept in 
adjustment of that decree to his satisfaction a promise that the 
judgment-debtor will pay to him at some future date Rs. 1,000. 
The argument must go so far as that he cannot accept such a 
promise in whatever form it is either in a bond with sureties or 
in a mortgage deed. I cannot see any basis for such a conten- 
tion ; but it is alleged that there is authority to be found in 
Lachhman Das v. Baba Ramnath Kalikamliwalat. The head- 
note of that case in the report perhaps seems to suggest some- 
thing of that sort. There it is stated 

“ The judgment-debtor filed a petition alleging that the question of the 
execution of the decree had been settled out of Court by means of an agree- 
ment between the parties, under which the judgment-debtor was to make a 
present payment to the decree-holder and further to convey to him certain 
items of immoveable property. The decree-holder denied that any such 
adjustment as alleged had taken place, and the judgment-debtor was unable 
to show that any part of the alleged agreement which, according to his own 
account of it, was to be performed by him, had been so performed. Held, 
that such an agreement as alleged could not be set up by the judgment-debtor 
under R. 2 of O. XXI of the Code of Civil Procedure as a bar to exc- 
cution” 

But I think when we examine that case with care, we shall 
find that it is no authority for any proposition so wide. In 
Mr. Justice Piggott’s judgment at page 262 will be found a 
statement 


“ That agreement was to the effect that the decree-holder would accept 
satisfaction of his decree in a modified form and would abandon the execu- 


1. (1921) 1. L. R. 44 AIL 258, 
R—/7/6 
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tion proceedings which were being taken, as soon as four specified conditions 
had been fulfilled by the judgment- -debtor” 


.« and it was found that none of them had been fulfilled. 


That was not a case therefore where it was found that the 
decree-holder had agreed to accept as immediate satisfaction a 
promise that something would be done in future by the judg- 
ment-debtor but a case where the decree-holder had agreed that, 
if at some future date the judgment-debtor did something, then 
he at that future date would accept satisfaction. The case so 
examined is no.authority for the proposition that a promise to 
do something at a future date cannot be accepted by a decree- 
holder as a legal and immediate adjustment in satisfaction of 
his decree. Mr. Justice Walsh, in that case made a quotation 
with approval which appears to come from Ramakrishna 
Kadirveluswami v. Eastern Development Corporation, Limited, 
London,’ a decision of Seshagiri Aiyar and Bakewell, JJ., in 
this Court. The words of that judgment on which Mr. Justice 
Walsh relied—I quote them as they actually appear in Rama- 
krishna Kadirveluswamt v. Eastern Development Corporation 
Limuted, London,’ not with the slight variation with which Mr. 
Justice Walsh quoted them,—are 

“An inchoate contract would not give the judgment-debtor a mght to 
plead against execution that this contract should be completed and that he 
should then be permitted to plead that the transferee was only his a/tas and 
has no locus stands”, 

That an inchoate agreement cannot be pleaded as an 
adjustment within the meaning of Rule 2 of O. 21, I 
should have thought need hardly be stated, as it certainly 
cannot be disputed. I understand an inchoate agreement 
to be an agreement not yet concluded by the parties, an 
agreement which is still in the stage of negotiation, and it is 
perfectly obvious that a judgment-debtor cannot claim that the 
decree against him has been adjusted to the satisfaction of the 
decree-holder while the matter is still in the stage of negotia- 
tion. However Mr. Lakshmanna also relies upon a decision of 
Mr. Justice Curgenven in Muthu Vatthilinga Mudaliar v. Sub- 
baraya Chettiar’. There the learned Judge understands 
Ramakrishna Kadirveluswamt v. Eastern Development Cor- 
poration, Lid., London? to mean that 


“s0 long as an agreement remains executory and has not been fully executed 
it cannot amount to an adjustment under O. 21, R 2”. : 





2. (1917) 43 L C 537, 3. 1930 M. W. N. 137. 
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I think that is not what was laid down in Ramakrishna 
Kadtrveluswamt v. Eastern Development Corporation, Lid., 
London,® and, although the learned Judge adopted that as a 
proposition of law, with great respect I cannot agree with it. 

In Lodd Govindoss v. Ramdoss4 Mr. Justice Sadasiva 
Atyar said that 
“an adjustment referred to in Order 21, rule 2 of the Code of Civil 
Procedure is a transaction which extinguishes the decree as such in whole or 
in part”. 

Why should not a decree be extinguished by a new contract 
that the judgment-debtor will do something in future, if the 
decree-holder is willing to take such a contract instead of the 
decree which he has in his hand ? A promise to do something 
in future is legal consideration, and, if adecree-holder thinks it 
is to his advantage instead of using his decree, the weapon 
which he has in his hand, to accept in its stead a promise that 
the judgment-debtor will do something in future, or if quite 
apart from any question of advantage, he chooses to accept 
such a promise, what is there in law to prevent him from doing 
so? And why should not that be a legal adjustment ? It may 
well be said that, if a judgment-debtor comes into Court and 
alleges that the decree-holder has given up t! — ee 
in his hand, the decree which he can exe- 
has accepted a promise that the judg stor will do some- 
thing at a future date and if that i „uced, then the evidence 
that the decree-holder has don’ acha thing should be care- 
fully scrutinised. It may very well be a foolish thing for a 
decree-holder to do; it may be unreasonably generous; it may 
be likely to give him a great deal of trouble in future. But, if 
it is proved that he has done so, that he has accepted a new 
contract in place of his decree as immediate satisfaction of that 
decree at the time of his acceptance, there 1s no legal impedi- 
ment in the way of his doing so and there is no justification for 
the Court refusing to find on proper evidence that he has done 
so. ` 


In the present case the learned District Judge has differed 
from the Subordinate Judge and has found as a fact that the 
decree-holder on the 3rd November, 1926, when he executed 
Ex. A, did accept as an immediate adjustment and satisfaction 
.of his decree a new contract between the parties. Unfortunately 


E a a a o A 


2. (1917) 43 I. C. 537. 4. 1915 M. W. N. 225. 
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the learned District Judge has not discussed the evidence on 


a this subject. The part of his judgment which deals with this 


matter is far briefer than it should have been; but he has 
arrived at a finding of fact, and, if we examine the evidence 
in this case, I do not think we can say that there is no evidence 
to support that finding of fact. In the circumstances it appears 
that there were some reasons for the decree-holder entering into 
a new arrangement with Venkata Reddi instead of pressing on 
with the execution of his decree. According to his account 
Saiyed Murtuza had no money for completing the purchase at 
the auction—indeed according to the decree-holder, Saiyed 
Murtuza had no money at all for that purchase, and the money 
paid had been provided by Venkata Reddi. At any rate his 
case is that Saiyed Murtuza would not be able to complete his 
purchase, and therefore the sale would have to be held over 
again, if execution was to go on. Moreover, there was a 
dispute in progress between the decree-holder and Venkata 
Reddi about some of the property which the decree-holder had 
bought in execution of the decree in the other suit as the 
property of Rami Reddi. There were, as Ex. A in the case 
shows, other matters in dispute between them. In those 
circumstances it would not be at all unnatural if the decree- 
holder thought it to his advantage to settle-all the disputes and 
finish up the execution of his decrees against Venkata Reddi 
and Rami Reddi by a comprehensive agreement. But why 
should he have been content with promises that certain things 
would be done in future instead of requiring that they should 
be done at once? Why should he not have required that the 
sale deed for the pruperty, which was to be transferred to him, 
should be executed at once? Why should he take a promise that 
that would be done in future? Ex. A seems io supply an 
answer. From the document it appcars that the parties were 
not clear in their minds whether the transfer of the land con- 
cerned in the decree in O. S. No. 24 of 1922 should be executed 
by Venkata Reddi or by Saiyed Murtuza. It may be asked 
why was there any hurry to enter satisfaction at once before 
that question had been cleared up. The answer to that, I think, 
is to be found in the term in Ex. A regarding the Rs. 952-80, 
which Saiyed Murtuza had paid into Court. That Rs. 952-8-0, 
it will be remembered, was to be paid to the decree-holder.’ 
Now, if the auction sale in execution of the decree was not to 


LXIII] THE MADRAS LAW JOURNAL REPORTS. 605 


be completed, if Saiyed Murtuza was not in a position to pay up 
the other 3/4ths of the amount of his bid, which he had to do 


within 15 days from the date of the sale, t.e., by the 9th 7 


November, 1926, then in the ordinary course of affairs under 
R. 86 of O. 21 the Rs. 952-8-0 would be forfeited to the 
Government. If that amount was to be recovered from the 
Court and to be paid to the decree-holder, the only way in which 


that was likely to be carried out was that the parties should be: 


able to go before the Subordinate Judge not later than the 9th 
November and represent to him that the decree had been 
adjusted to the satisfaction of the decree-holder and that, there- 
fore, there was no reason to keep this money any longer and no 
just reason to forfeit it to the Government. That shows that 
there was a reason why the decree-holder might be willing not 
only to settle up all the disputes between him and Venkata 
Reddi by a comprehensive agreement but to accept that agree- 
ment, although what Venkata Reddi had to do was to be done 
in the future, as an immediate satisfaction of his decree in 
order that they could go before the Subordinate Judge and 
represent that an adjustment had already been made. In the 
circumstances, whether the decree-holder was rash or not in 
taking that course, it will be seen that it would not be entirely 
unreasonable for him to do that. 


And, when we look at his evidence, what do we find? It 
has been suggested by Mr. Lakshmanna that Venkata Reddi 
rushed into Court and tried to get satisfaction recorded pre- 
miaturely, before he had done what he had to do. As I have 
pointed out, if that Rs. 952-8-O was to be saved from being 
forfeited to the Government because Saiyed Murtuza was not 
in a position to pay up the remainder of his bid, then the 9th 
November, 1926, was the last day for going to the Court to make 
the representation that the decree had been adjusted and ask 
for the return of the Rs. 952-8-0. Therefore it cannot be said 
that Venkata Reddi moved prematurely. If it is suggested 
that ‘at any rate he should have done something in fulfil- 
ment of the agreement and have executed ihe documents 
on his side before he went to Court, the answer is supplied T 
think by the evidence of the decree-holder. He says the agree- 
ment was that all the documents mentioned in Ex. A should 
be executed on the same day after the money in Court was 
paid to him. So that according to his own account the money 
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had first to be recovered from the Court, and then both he and 
Venkata Reddi were to execute the transfer deeds in accordance 
with Ex. A. As I have pointed out, that money could not be 
recovered from the Court, and there was no hope of recovering 
it from the Court, unless a representation was going to be made 
to the Subordinate Judge within 15 days of the sale that there 
had been an actual adjustment to the satisfaction of the decree- 


-holder. The decree-holder’s evidence itself shows that he was 


well aware that the money was first to be recovered before the 
transfer deeds were executed and that is good evidence out of 
his own mouth that the effect of the transaction really was that 
he had been satisfied by an adjustment, by the new contract on the 
3rd November, 1926. It appears to me therefore that, although 
the learned District Judge has not discussed the evidence in this 
case, there is clear evidence -to support his finding that there 
was an actual adjustment to the satisfaction of the decree- 
holder on the date of Ex. A. Whether that was an ad justment 
into which the decree-holder was wise or unwise to enter is not 
a matter with which we are concerned. There is a finding of 
fact, with evidence to support it, that he did accept an immediate 
adjustment in satisfaction of his decree on that date. With that 
finding there is no sufficient reason for us to interfere, and, that 
being so, in my opinion this appeal fails and should be dismissed 
with costs. 


Anantakrishna Atyar, J.— In execution of a decree for money 
obtained on a mortgage executed by the defendant in favour 
of the plaintiff the mortgaged properties were advertised for 
sale. A third person bid at the auction and deposited the neces- 
sary 25 per cent. of the purchase money. At that stage, the 
decree-holder mortgagee, the mortgagor—the defendant, and the 
auction purchaser, all the three together entered into an agree- 
ment, and relying on that agreement the defendant-mortgagor 
filed an application in the Lower Court for recording adjust- 
ment of the decree alleging that the adjustment was evidenced 
by that agreement. The mortgagee contended that there was 
no consideration for that agreement, and also raised other pleas. 
The learned Subordinate Judge found that the agreement 
between the parties had not been carried out by the defendant, 
and for that reason dismissed the application for recording 
Satisfaction. On appeal, the learned District Judge came to the 
conclusion that there was a completed contract between the 
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parties, and directed that the adjustment should be recorded. 
The decree-holder mortgagee has preferred the present Civil 
Miscellaneous Second Appeal. 


I may state at once that I must accept in this second appeal 
the finding of the learned District Judge that there was a com- 
pleted contract between the parties. The wording of the agree- 
ment entered into by the parties lends support to the finding, 


as also the evidence of the decree-holder, given in these pro- ` 


ceedings. The main argument advanced by the learned advocate 
for the decree-holder-appellant before us was that the defend- 
ant-mortgagor had not really carried out what he had to 
perform under the terms of this agreement, and that the agree- 
ment only evidences a promise on his part to do something in 
future and that such a promise would not be a ground for the 
Court recording satisfaction of the decree. I find myself unable 
to accept that contention. On the analogy of S. 62 of the 
Indian Contract Act, “if the parties to a contract agree to 
substitute a new contract for the old, the contract originally 
entered into between the parties need not be performed”. If 
the decree-holder entered into a fresh contract with the 
judgment-debtor with reference to the satisfaction of the decree, 
then, unless there be anything illegal with reference to the new 
contract, the new contract would surely be a ground for the 
judgment-debtor applying to the Court to enter up satisfaction 
of the decree. No doubt if the substance of the new contract 
be to vary the terms of the decree, or to allow execution in a 
manner different from that directed by the decree, then, having 
regard to the provisions of S. 47, etc., of the Civil Procedure 
Code and the scheme of the Code as pointed out by the Privy 
Council in Kotagiri Venkata Subbamima Rao v. Vellanki 
Venkatrania Raos the Court would not accept that new contract 
as a satisfaction of the decree when in essence it purports to 
vary the terms of the decree with a view to enable the parties 
to carry out in execution something contrary to the provisions 
of the decree. But when the new contract is not Open to any 
such objection and is otherwise legal, 1 fail to understand why 
the same should not be a ground for the defendant asking the 
Court to enter up satisfaction of the decree. No doubt if the 
contract between the parties was that it is only the actual 


carrying out of the terms of the contract that should be the 
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consideration for entering satisfaction of the decree, then no 
doubt unless those terms be carried out, it may not be open to 
the judgment-debtor to apply to the Court successfully to have 
the adjustment recorded. But the contention that even though 
there was a completed contract between the parties, yet if the 
contract be to do something in future and was really of an 
executory nature, then the defendant could not apply to record 
the adjustment is, I think, not supported by any provision of 
law to which our attention was drawn in this case. What the exact 
meaning of the expression “adjustment of a decree ” as used in 
O. 21, R. 2 is, has been explained by Mr. Justice Sadasiva Aiyar 
in Lodd Govindoss v. Ramdoss4. The learned Judge there stated 
that “ any transaction which extinguishes the decree as such in 
whole or in part and results in a satisfaction of the whole ora 
portion of the decree in respect of the particular relief or reliefs 
granted by the decree” is an adjustment of the decree. That 
opinion of the learned Judge was followed in Asisur Rahman 
Choudhury v. Aliraja Choudhury®. The learned advocate for 
the appellant, however, argued that the decision in Lachhinan 
Das v. Baba Raninath Kalikamliwalal is against this view. As 
my learned brother has pointed out in his judgment just now 
delivered, the headnote to the report of that case would seem 
to go beyond the terms of the judgment. That would seem to 
be a case where the decree-holder agreed to accept partieular 
acts if actually done by the judgment-debtor as satisfaction of 
the decree which he was entitled to execute. It is the actual 
performance of particular acts mentioned by the judgment- 
debtor that was considered to be the real gist of the contract 
between the parties, which would enable the judgment-debtor 
to apply for recording satisfaction of the decree. Having re- 
gard to the terms of the judgment of Mr. Justice Piggott, I am 
not obsessed by that decision. On the other hand, as I have 
already remarked, it is open to the parties to provide for 
particular acts being done, or particular terms being actually 
carried out, as the consideration for the decree-holder agreeing 
to enter satisfaction of the decree. The decision in Rama- 
hrishna Kadirvelusami v. Eastern Development Corporaton, 
Lid.. London’ only lays down, as far as I am able to under- 
stand it, that inchoate agreements could not be taken to be the 
basis for recording satisfaction of the decree. Unless there be 
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a completed contract between the parties, an inchoate agreement 
would only be a step, or steps, in the negotiations between the 
parties which may ultimately end or not end in a completed con- 
tract. No doubt there are certain observations in the judgment 
reported in Muthu Vatihilinga Mudaliar v. Subbaraya Chettiar3 
where the learned Judge, Curgenven, J., observes that a mere 
promise may not be enough to enable the judgment-debtor to 
apply under O. 21, R. 2; but the learned Judge in his judgment 
also uses the words “inchoate agreement”; and, as I already 
remarked, there is nothing in law which would enable the 
judgment-debtor to rely upon an inchoate agreement for record- 
ing satisfaction. If, on the other hand, the learned Judge 
really meant to lay down that a promise, though supported by 
consideration and otherwise legal, would never be the basis 
for an application under O. 21, R 2, unless the same be 
actually carried out, then, with all respect, I find myself unable 
to agree. In the case before me, the terms of the agreement, 
coupled with the eviderfce given by the decree-holder himself, 
make it reasonably clear that the intention of the parties as 
evidenced by the agreement was that the same should be taken 
as an adjustment af the decree, since certain things contemplated 
by the parties could not be carried out except on this view of 
the agreement. If there is any doubt upon this point as to the 
meaning of the agreement, the decree-holder’s evidence makes 
the matter reasonably clear. No doubt the agreement entered 
into by the decree-holder in this case seems to be rather of a 
complicated nature; and whether he was well advised in having 
entered into this contract in this particular case, is not for me 
to say. There is no finding that there was any fraud practised 
upon him, or that he was induced to sign the document without 
knowing the contents of the same. His deposition given in 
these proceedings makes it clear that he knew what the arrange- 
ment was. Being therefore of opinion that in this case there 
was a legal contract supported by consideration,—a completed 
contract entered into between all the parties interested,—by 
which the decree in question should be taken as satisfied and 
that the rights of the parties should be worked out on the basis 
of the new agreement, (which further contains a default clause, 
by which the parties are, in case of any default, allowed 
recourse to civil or criminal proceedings as may be deemed 
Ste ee 
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proper), [think that the defendant was entitled to have the 
relief prayed for by him in his application under Rule 2 of 
Order 2T granted to him. I agree with my learned brother 
that this appeal should be dismissed with costs. 


B. V. Var Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR Horace OwEN CoMPTON BEASLEY, Kt., 
Chief Justice aND Mr. Justice CORNISH. 
Ponnamnia .. Appellani* (Plaintif) 
v. 


Marampudi Kotamma and others .. Respondents (Defts.). 


Indian Arburation Act (IX of 1899), S. 4 (b)—Presdency Town— 
Arbitration to Panchayatdars—Oral swhmisston—Award—Fresh suti barred. 


The Arbitration Act does not say that an award upon an oral submission 
to arbitration of a matter which might have been the subject-matter of a suit 
institutable in a Presidency Town shall be invalid and inoperative. 

Where a plaintiff claimed a declaration that she was entitled to plaint 
scheduled property and for delivery of possession and the defendant raised 
the plea that disputes having arisen between the parties previously the matter 
had been referred by them to arbitration to a caste panchayat in Madıias, 
which had made an award in favour of the defendant and hence plaintiff was 
bound by the award, 

Held, that the Indian Arbitration Act did not apply to the arbitration 
in question and therefore even though there was no written submission to 
arbitration, the award was binding upon the parties to it. 

The consequence of the definition of “ submission” ın S. 4 of the Act is 
that the Act applies only to arbitration upon written submissions. Where 
there’has been such a submission, the award is enforceable ın the manner 
prescribed by S. 15. Where the award is made upon an oral submission, it is 
not enforceable in the manner prescribed by the Act. But it does not follow 
that an award is invalid and unenforceable because it cannot be enforced by 
the methods laid down in the Act. 


Rukhanbatv. Adamyt, (1908) L L. R. 33 Bom. 69, dissented from. 


Muhammad Newas Khan v. Alam Khan, (1891) L.RI8 L A. 73: 
I. L, R. 18 Cal. 414 (P. C), referred to. 


Appeal against the decree of the Court of the City Civil 
Judge, Madras, dated 16th October, 1928 and passed in O. S. 
No. 323 of 1928. 

K. Rajah Atyar and T. R. Srinivasan for K. Bhashyam 
Atyangar for appellant. 

B. Manavala Chowdhuri for respondents. 

The Court delivered the following 


Jupcments. The Chief Justice—In the trial Court the 
plaintiff claimed a declaration that she was entitled to the plaint 





"C. C C Appeal No. 3 of 1929, 18th April, 1932, 


LX] THE MADRAS LAW JOURNAL REPORTS. 611 


scheduled property and for delivery of possession of it and other 
reliefs. The defendants set up, amongst other defences, the 
defence that, disputes having arisen between the parties in or 
about February, 1928, with regard to the suit property, the 
matter was referred by them to a caste'panchayat which made 
an award in favour of the defendants holding that the property 
belonged exclusively to them and pleaded that the plaintiff was 
bound by that award. The award of the panchayat having been 
proved at the trial through the leading headman of the caste 
panchayat, the learned City Civil Judge held that the plaintiff 
could not raise the same question in the suit having voluntarily 
submitted her case to arbitration and obtained an award. The 
plaintiff appeals. 

It is argued here that there was no written submission to 
arbitration and that, therefore, the arbitration was not valid or 
binding upon the parties to it. It is conceded by Mr. Rajah 
Aiyar for the appellant that, if the arbitration had been in the 
mofussil, bis client would have been bound by the award and 
that her suit in respect of the same matter arbitrated upon 
would not be maintainable. But his contention is that the 
arbitration in question was one to which the Indian Arbitration 
Act (IX of 1899) applies. That Act requires that there should be 
a written submission to arbitration. It is common ground that 
the provisions of the Indian Arbitration Act only apply to the 
Presidency Towns. That is made clear by S. 2 of the Act. If, 
therefore, the Act applies to a private arbitration such as this, 
then it is clear that a written submission to arbitration is 
required. Itis contended by Mr. Rajah Atyar that the Act 
applies to every arbitration held in Madras. On the other 
hand, it is contended by the respondents that the Act applies 
only to arbitrations started by a written submission to arbitra- 
tion before a suit is filed and without the intervention of the 
Court and that in all other cases the Civil Procedure Code 
applies. In support of his argument Mr. Rajah Aityar referred to 
Kukhanbat v. ddamyii. There the parties to an arbitration suit 
consented to it being referred to the Commissioner to take the 
usual accounts and to determine their Tespective shares. On 
appearing before the Assistant Commissioner the parties came 
to an understanding that the matter in dispute should be left to 
be decided by the Assistant Commissioner ina summary manner 
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without going into formal evidence beyond the accounts, o bjec- 
tions and surcharges filed before him. There was no written 
submission to arbitration. Beaman, J., held that the Indian 
Arbitration Act applied to such an arbitration; that, as there 
had been no writlen submission to arbitration as provided by 
S. 4 of the Act, there had been no legal and valid reference to 
arbitration and the Assistant Commissioner’s award had no 
legal foundation and could therefore have no legal consequen- 
ces; and that, as there had been no reference to arbitration and 
no award, there could be no adjustment to give effect to under 
S. 375 of the Civil Procedure Code, which was what the plain- 
tiff applied for. In my view, the Indian Arbitration Act is not 
a comprehensive Act and does not include all arbitrations and 
therefore the view taken by Beaman, J., in Rukhanbai v. 
Adamyj1,1 is not the correct one. It is very probable that the 
Indian Arbitration Act was designed to suit the convenience of 
the commercial community in the Presidency Towns, and in order 
to enable them to decide disputes between themselves without 
the intervention of the Court and the Act therefore provides 
for the procedure to be adopted in such cases. It is quite clear 
that the Act is only intended to deal with cases where there 
has been a written agreement to submit the differences to arbi- 
tration. The Act throughout refers to submissions and a 
submission is defined in S. 4 (b) as “a written agreement 
to submit present or future differences to arbitration, whether 
an arbitrator is named therein or not”. After such a written 
submission the procedure provides for the intervention of the 
Court which in the Presidency Towns means the High Court. 
Courts here have always recognised such informal arbitrations 
as here and the second schedule to the Code of Civil Procedure 
by cl. 20 provides for arbitrations without the intervention of 
the Court. It is conceded that that clause refers to arbitrations 
whether there has been a written submission to arbitration or 
not; and it is difficult to see why such arbitrations in the Presi- 
dency Towns should be required to originate in a written 
submission whereas in the mofussil no such written submission 
is required; and there is abundant authority in support of the 
principle that an award ‘under such circumstances in the mofus- 
sil can be relied upon as a defence in a suit relating to the 
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subject-matter dealt with by it (vide Muhammad Newaz Khan 
v. Alam Khan’) and indeed it is not disputed by Mr. Rajah 
Aiyar why should there be any distinction between those cases 
and informal arbitrations in the Presidency Towns? The Indian 
Arbitration Actis almost word for word the English Arbitration 
Act and under the English Arbitration Act such an award is not 
invalid. In the 12th Edition of Russell on ‘Arbitration and 
Award” it is stated at p. 336: 

“A parol submission is generally perfectly valid but it 1s not a submission 
to which the Arbitration Act applies.” 

In the footnote to paragraph 1071 of Vol. I (2nd Edition) 
of Halsbury’s Laws of England dealing with references by 
consent out of Court it is stated: 

“The provisions of the Arbitration Act, 1889, are for the most part 
inapplicable where the submission is oral; see S. 27, which defines a submis- 
sion for the puiposes of the Act asa ‘written agreement’. Consequently, 
oe the submission is oral, the arbitration is goveined by the common 

In Muhammad Newas Khan v. Alam Khan, already 
referred to, A and B had referred certain matters in dispute 
between them to X. X made his award in favour of A. A 
made an application under S. 525 of the Code of Civil Proce- 
dure to file the award but it was dismissed. B then filed a suit 
to recover the properties which had formed the subject-matter 
of the dispute. A set up the award in answer to the claim. 
The Judicial Committee held that the award was a good and 
valid one and binding upon B. Their Lordships observed that 
though the application under S. 525 was refused, that merely 
left the award to have its ordinary legal validity, that it could 
not be successfully contended that an award is not valid 
because the party in whose favour it was had never applied to 
have it filed in Court and that the refusal to file the award or 
of an application made to do so could not have the effect that 
the award can never be relied upon in any suit relating to the 


subject-matter dealt with by it. The Indian Arbitration Act. 


does not make such awards invalid. It merely deals, in my 
view, with a particular class of arbitration; and there are no 
words to be found in the Act rendering other arbitrations 
invalid. I am satisfied that the law with regard to arbitrations 
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is the same here as in England and that the Indian Arbitration 
Act applies by S. 4 (b) only to arbitrations where there has 
been a written submission to arbitration in the same way as the 
corresponding section in the English Act, namely, S. 27, applies 
to such arbitrations. Both the Acts leave untouched the right 
of persons to agree to have the differences between them settled 
in an informal manner. In my view, the learned City Civil 
Judge was quite right in holding that the Indian Arbitration 
Act did not apply to the arbitration in question and that tbe 
award of the panchayatdars successfully barred subsequent 
aclion being taken. For these reasons, this appeal must be 
dismissed with costs. 


Cornish, J.—I agree. It was conceded in the Lower Court 
that the respondents’ plea that the suit is barred by an award 
upon the very subject-matter in dispute between the parties 
would be a good defence, if the award was valid. But the 
contention is that the award is not valid because the.arbitration, 
being one governed by the Arbitration Act, was not upon a 
submission in writing as required by the Act. The consequence 
of the definition of “submission” in S.4 of the Act is that the 
Act applies only to arbitrations upon written submissions. 
Where there has been such a submission the award is enforce- 
able in the manner prescribed by S. 15. Where the award is 
made upon an oral submission it is not enforceable in the 
manner prescribed by the Act. But it does not follow that an 
award is invalid and unenforceable because it cannot be 
enforced by the methods laid down in the Act. R. 21 of the 
second schedule to the Civil Procedure Code, equally with S. 15 
of the Act, requires that the award shall be filed in Court asa 
condition to enforcement. But their Lordships of the Judicial 
Committee held in Muhammad Newas Khan v. Alam Khana 


` that the validity of an award does not depend upon its having 


been filed in Court. The Arbitration Act does not say that an 
award upon an oral submission to arbitration of a matter which 
might have been the subject-matter of a suit institutable in a 
Presidency Town shall be invalid and inoperative. Apart from 
the procedure in the Act and in the second schedule to the Civil 
Prod¢edure Code for enforcing awards, an award is enforceable 
by suit; and a suit will be the only means of enforcing an 
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award when it cannot be filed in Court and enforced as a 
decree. This is the remedy available when an award, being 
upon an oral reference, is one to which the English Arbitration 
Act does not apply (see Redman on Arbitration, 4th Edition, 
p. 312), and there is no reason why the position should not be 
the same when for a like cause the Indian Arbitration Act is 
inapplicable to an award. In my judgment, the view held by 
Beaman, J., in Rukhanbai v. Adamjil, that an award which is 
not made upon a written submission in an arbitration to which 
the Act applies has no legal foundation or consequence, is not 
warranted by anything contained in the Act. Inthe absence of 
any other ground being shown for impugning the validity of 
the award I think the Lower Court rightly held that it barred 
the appellant’s suit. 


K. C. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice RAMESAM AND MR. JUSTICE 
MapHAVAN Narr. 


R. M. M.S. T. Vyravan Chettiar .. 4ppellant® (Applicant) 
v. 
The Official Assignee of Madras .. Respondent (Respondent). 


Contract Act (IX of 1872), Ss. 126 and L41—A pplicabshity—Persons 
jointly and severally liable—Debt shared by both— Discharge of entire debt 
by owe—Right of subrogation. 


` The contract of guarantee defined in S. 126 of the Contract Act is con- 
fined to cases of suretyship strictly so called. Cases where on the face of the 


contract two persons are jointly and severally liable do not fall within the 
definition. 


Where, without any contract of suretyship, there is a primary and second- 
ary hability of two persons for one and the same debt, the debt being as 
between the two that of one of those persons only, and not equally of both, 
the other, if he should be compelled to discharge the liability due to the credi- 
tor, though not a surety strictly so called, has nevertheless been in equity 
allowed to be subrogated to the rights of the creditor. Butif the debt was 
borrowed by two persons jointly and severally bound as principals and shared 
by them—so that the debt was one equally of both—rone of them is not, on 
payment even of the entire debt, entitled to the benefit of the security held by 
the creditor, in the absence of a contract with the creditor. 

Duncan. Fox & Co. v. North and South Wales Bank, (1880) 6 A.G 
1, referred to. 


Wiliam Rouse v. Bradford Banking Co., Ltd., (1894) A. C. 586 and 


Goverdhandas Gociuldas Tejpal v. The Bank of Bengal, (1890) J. L. R. 15 
Bom. 48, distinguished. : 








*O. S A. No. 98 of 1929, 8th March, 1932, 
1. (1908) I. L. R. 33 Bom. 69. 


Vyravan 
Chettiar 
v. 
The Official 
Assignee of 
Madras. 


Vyravan 
Chettiar 
v. 
The Oficial 
Assignee of 
Madras. 


Ramesam, J. 


616 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


-On appeal from the judgment of the Honourable Mr. 
Justice Waller, dated 8th October, 1929, in the exercise of the 
Insolvency Jurisdiction of the High Court in Application 
No. 366 of 1929 in I. P. No. 278 of 1925. 


K. S. Krishnaswami Aiyangar instructed by N. T. Sha- 
manna for appellant. l 
O. T. G. Nambiar instructed by Moresby and Thomas for 


respondent. 
The Court delivered the following 


Juvements. Ramesam, J.—The facts out of which this 
appeal arises may be stated as follows. Two Chetties, R. M. 
M. S. T. Vyravan Chettiar who is the appellant before us and 
M. A. R. N. Ramanadhan Chettiar carrying on business under 
the vilasam of M. A. R. N., were in the habit of borrowing from 
the banks in Madras on joint promissory notes and utilising the 
amounts in equal shares. There were two such promisscry 
notes with which we are concerned. On each occasion the 
amount borrowed was Rs. 50,000. The total amount borrowed 
being one lakh, each debtor took Rs. 50,000 for his own pur- 
pose. The dates of the two notes are 8th July, 1924 and 22nd 
April, 1925. On the 3rd August, 1925, M. A. R. N. was declared 
insolvent. It is admitted that the insolvent paid interest on his 
share of the debt on the 8th July, 1924, 8th October, 1924 and 
8th January, 1925. He had certain shares in the Indian Bank 
from whom those debts were borrowed, and under Art. 19 of 
the Articles of Association of the Indian Bank, the bank had a 
lien on the shares. After the insolvency of Ramanadhan 
Chetty, the bank demanded the appellant for payment and he 
paid the whole debt. In respect of the moiety of the insolvent’s 
debt be now claims to be subrogated to the benefit of the lien ) 
which the Indian Bank had over the shares, and this is claimed 
under S. 141 of the Contract Act. The Official Assignee 
representing the insolvent claims that the shares had vested in 
him free of any such lien. The matter came on before our 
brother Waller, J., and he found that no specific agreement as 
was alleged by the appellant to the effect that each debtor was 
to be surety for the other in respect of his moiety of the debt 
was made out. He therefore dismissed the application. This 
appeal is filed against his order. 

We entirely agree with the learned Judge that the evidence 
does not make out any specific agreement between the parties to 
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the effect that, though as between the Indian Bank and the 
debtors they were jointly and severally liable, as between them- 
selves each should be regarded as a surety for the other in 
respect of his moiety of the debt. Under the Indian Contract 
Act, the contract of guarantee is confined to cases where the 
guarantor agrees with the creditor to discharge the liability of 
a third person in case of his default. Cases where on the face 
of the contract two persons are both jointly and severally liable 
do not fall within the definition. In other words, the contract 
of guarantee as defined in S. 126 of the Indian Contract Act is 
confined to cases of suretyship strictly so called. In Duncan, 
Fox & Co. v. North and South Wales Bankı Lord Selborne, 
L. C., distinguishes between three kinds of cases at page 11. The 
first case there mentioned is the only case covered by the Indian 
Contract Act. The second and third cases there enumerated 
are cases Of suretyship loosely described as such. The second 
case 1s a case where there was an agreement between the prin- 
cipal and the surety only, the crediter being a stranger to it. 
The third case is a case where, without any contract of surety- 
ship, there is a primary and secondary liability of two persons 
for one and the same debt, the debt as between the two being 
of one of those persons only, and not equally of both. Alter 
eliminating the cases of suretyship strictly so called, the Noble 
Lord discusses at page 12 how far the person secondarilv liable 
as surety is entitled to be subrogated to the rights of the cre- 
ditor in the second and third cases. He refers to Lord Eldon’s 
dictum in Yonge v. Reynells and finally winds up by saying that 
even in the second and third cases the surety has some right to 
be placed in the shoes of the creditor where he paid the amount. 
The learned advocate for the appellant strongly relied upon 
this dictum and also the case in Walliam Rouse v. Bradford 
Banking Co., Lid.8 But in this case there is an express agree- 
ment between the parties. He also referred to Rowlatt on 
Principal and Surety, page 7. But the passage at page 7 
relies on the casein Duncan, For & Co. v. North and South 
Wales Banki and does not carry the statement of the law 
beyond it. To make this passage applicable, the case must be 
one where the debt must be wholly of one and not equally of 
both. The whole foundation for the equitable doctrine of the 
English Courts of Equity is the argument of Sir Samuel 
ee ee 
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Romilly in Craythorne v. Swinburne’, That was a case of con- 
tract of guarantee in the strictest sense of the term. So also the 
cases reported in Yonge v. Reynell? and Wythes v. Laboucheres. 
Mr. Krishnaswami Aiyangar relied on Sheldon on Subrogation, 
S. 169. But that section does not very much help the appellant. 
The opening sentence shows that even in some States in 
America (Georgia, Albana and Vermont) right of subrogation 
among the parties jointly bound as principals is denied, though 
in other States such right of subrogation seems to have been 
recognised. There is no case in England where the Courts 
have gone to this length. On the other hand, the statement of 
the law in Duncan, Fox & Co. v. North and South Wales 
Bankı makes it subject to the limitation that the debt should 
not be equally of both. The case Goverdhandas Goculdas 
Tejpal v. The Bank of Bengalé is also a case of contract of 
suretyship strictly so called. The only point held there was 
that unless the surety pays down the whole money he is not 
entitled to the transfer- of the security. We are not 
prepared to extend the legal position as laid down in English 
cases on the mere authority of the cases cited in Sheldon. The 
appeal fails and is therefore dismissed with costs. 

Madhavan Nair, J.—The facts of this appeal are very 
simple. The appellant Wyravan Chetty, and another, who 
became an insolvent on the 3rd August, 1925, borrowed from 
the Indian Bank on two occasions, 8th February, 1924 and 22nd 
August, 1925, a sum of Rs. 1,00,000, the loan on each occasion 
being Rs. 50,000. The amount was borrowed under two pro- 
missory notes signed by both of them. On the face of the 
notes the liability of the executants is joint and several. It iS 
admitted that each of the promissors took for himself on each 
occasion half of the amount borrowed, so that each owed the 
Bank Rs. 50,000. The insolvent owned 153 shares of the 
Indian Bank. Under Art. 19 of the Articles of Association, 
the Bank had a lien over these shares for the amounts due to it 
from the insolvent. The Indian Bank realised from the appel- 
lant the entire amount due to it from both the promissors. The 
entire money due to the Bank from himself and the insolvent 
having been paid off by him, the appellant contends that he is a 


a 


1. (1880)6A.C.1. 2. (1852) 9 Hare, 809.68 E. R 744: 89 R R. 689. 
4 (1807) 14 Ves. 160: 33 E. R. 482:9 R. R. 264. 
5. (1859) 3 De G. & J. 593 : 44 E. R. 1397: 121 R R. 238. 
6. (1890),I. L. R. 15 Bom. 48. 
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surety for the insolvent for thé amount due from him and that 
he is entitled under 5. 141 of the Indian Contract Act to the 
benefit of the security held by the Bank -against the principal 
debtor, the insolvent, 1.2., in other words, he is entitled to have 
charge on the insolvent’s shares in the Bank and the dividends 
accruing therefrom. The claim was opposed by the Official 
Assignee. 

In the application in support of his claim, the appellant 
relied on two specific agreements of suretyship—one agreement 
each time the money was borrowed—alleged to have been entered 
into between himself and the insolvent. In his evidence he set 
up a general “custom” amongst the Nattukottai Chetties that in 
such borrowing transactions each borrower becomes surety for 
the amount taken by the other. The learned Judge held neither 
the “agreements” set up nor the “custom” was proved and so 
dismissed the petition. 

On the evidence it is not seriously contended that the 
learned Judge’s conclusions are incorrect. The evidence does 
not establish the agreements of guarantee set up nor does it 
support the alleged custom. Ss. 140 and 141 of the Indian 
Contract Act regulates as against the principal debtor the rights 
of a surety who performs or otherwise discharges the liabilities 
of the principal debtor. These sections are as follows :— 


S. 140.—“Where a guaranteed debt has become due, or default of the 
priocipal debtor to perform a guaranteed duty has taken place, the surety, 
upon payment or performance of all that he 1s liable for, is invested with all 
the rights which the creditor had against the principal debtor.” 

S. 141.—"A surety is entitled to the benefit of every security which the 
creditor has against the principal debtor at the time when the contract of 
suretyship 18 entered into, whether the surety knows of the existence of such 
security or not; and, if the creditor loses or, without the consent of the 
surety, parts with such security, the surety is discharged to the extent of the 
value of the security.” 


Section 140 lays down a general principle of which the 
most important practical application is to be found in S. 141 
(sce Pollock and Mulla, page 479). Under S. 141 a surety is 
entitled to the benefit of every security which the creditor has 
against the principal debtor. This was the section relied on by 
the appellant before Waller, J. If this section applies there can 
be no doubt that the appellant is entitled to claim a charge on 
the shares of the Bank held by it (the creditor) as a security 
against the insolvent. Having regard to the finding of the 
learned Judge and our opinion that the agreements set up by 
the appellant have not been proved, what is now urged is not 
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that S. 141 of the Contract Act is directly applicable, but that 
the general principle of equity underlying that section would 
apply to the appellant who, though he is not a surety strictly 
speaking, occupies a position analogous to that of a surety; and 
since he has admittedly discharged the liability of the insolvent 
by paying the creditor his portion of the debt, viz., Rs. 30,000, 
he is in equity entitled to the benefit of the security held by the 
Bank, (the creditor), against the insolvent. This argument is 
sought to be supported by the decision in the well-known case 
of Duncan, Fox & Co. v. North and South Wales Bank1. It is 
doubtful if this argumant was put before the learned Judge 
but it is stated that the case was quoted before him. ‘The 
question is purely one of law. It was held in that case that 


“The acceptor of a bill of exchange knows that, by his acceptance, he 
does an act which wil] make him liable to indemnify any indorser of ıt who 
may afterwards pay it. The indorser is a surety for the payment to the 
hoider, and, having paid it, is entitled to the benefit of any securities to cover 
it deposited with the holder by the acceptor. He is so entitled whether at 
the time of his indorsement he knew, or did not know, of the deposit of 
those securities. The surety’s right in this respect in no way depends on 
contract, but is the result of the equity of indemnification attendant on the 
sui etyship. ” 


The facts of the case were these: R. & Sons offered a bill 
of exchange for a portion of the price due from them for a 
cargo of corn purchased from D. & Co. D. & Co. declined to 
take the bill of exchange. They were customers to N. S. W. 
Bank. One of the partners of R. & Sons had deposited with 
this Bank the title deeds of two of its own freehold properties 
and these were held by the Bank as securities for what the Bank 
might advance in the way of discounts. R. & Sons told D. & 
Co. that if they would inquire of the bankers they would find 
it would be alright with their bill. The Bank manager refused 
to discount the bill without the indorsement of D. & Co. but 
said that he believed D. & Co. would incur no more than 
a nominal liability by making the endorsement, placing the 
amount to the credit of D. & Co. R. & Sons later on stopped 
payment of the bill when it became due and the bill was dis- 
honoured. D. & Co. then became acquainted with the fact that 
securities had been deposited with the bankers by R. & Sons to 
cover advances on their bills and brought an action against the 
bank to have the benefit, so far as they would go, of the securi- 
ties deposited with hem, claiming to be sureties to the bankers 





1. (1880) 6A. Cl. 
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for what was due upon the bill. It was held that D. & Co. were 
sureties on their bill and thai as such they were entitled to the 
benefit of these securities. (See the headnote.) In examining 
the principles and authorities applicable te the question to be 


decided the Lord Chancellor distinguished between three kinds 


of cases: (1) Those in which there is an agreement to constitute, 
for a particular purpose, the relation of principal and surety, 
to which agreement the creditor thereby secured is a party; (2) 
Those in which there is a similar agreement between the prin- 
cipal and surety only, to which the creditor is a stranger; and 
(3) Those in which, without any such contract of suretyship, 
there is a primary and a secondary liability of two persons for 
one and the same debt, the debt being as between the two that 
of one of those persons only, and not equally of both, (the 
italics are mine) so that the other, if he should be compelled 
to pay it, would be entitled to reimbursement from the person 
by whom (as between the two) it ought to have been paid. In 
all these three kinds of cases it was pointed out by their Lord- 
ships that the person who discharges the liabilities due to the 
creditor would be entitled to the benefit of the security held by 
the creditor, though a case of suretyship strictly speaking would 
fall only under class I, as a contract of guarantee is confined to 
agreements where the ‘surety’ agrees with the creditor that 
he would discharge the liability of the ‘principal debtor’ in 
case of his default (see S. 126 of the Indian Contract Act). 
Obviously classes II and III are not cases of suretyship 
strictly so called. Their Lordships observed that the case 
before them did not fall within the first or the second class as 
admittedly there was no agreement either between R. & Sons 
‘and D. & Co. constituting the relation of principal and surety 
to which the Bank was a party, or a similar agreement 
between the two, to which the Bank was a stranger; and 
that the case fell within the third class in which though there 
is, strictly speaking, no contract of suretyship “there is a 
primary and secondary liability of two persons for one and the 
same debt, by virtue of which, if it is paid by the person who 
is not primarily liable, he has a right to reimbursement or 
indemnity from the other”. It was for this reason that D. and 
Co. were held to have the rights of sureties though they 
were, strictly speaking, not sureties on the bill. In the 
case before us no contract between the appellant and the 
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insolvent constituting the former a surety for the latter 
to which the Bank was a party, has been pleaded and 
the specific contracts of suretyship pleaded have not been 
substantiated. The appellant therefore argues that though he 
is not strictly speaking a surety, he falls within the third class 
enumerated above and that he occupies in equity a position ana- 
logous to that of a surety as mentioned therein as he has 
discharged the liability of the insolvent to the Bank. The 
question is whether he occupies this position. If he does, then 
he is, by extension of the principle applicable to the case of 
sureties strictly so called, entitled to the benefit of the security 
held by the Indian Bank. To fall within class IIHI mentioned 
above and to assimilate his position with that of a surety 
stricily so called, a person who discharges the liability to the 
creditor should be only secondarily but not primarily liable to 
the creditor. This was the position of D. & Co. in Duncan, 
Pox & Co. v. North and South Wales Banki. Having regard 
to the facts of the present case, it cannot be said that this is 
the position of the appellant with respect to his liability on the 
promissory notes. As already pointed out, the liability on the 
promissory notes of the appellant and the insolvent is joint and 
several. There is only one debt in the present case, a debt which 
is equally a debt of both the parties. The Indian Bank can 
recover the entire amount either from the appellant or from 
the insolvent. Thus there is no question of one person being 
primarily liable for the debt and the other only secondarily liable. 
In these circumstances the principle of the decision in Duncan, 
For & Co. v. North and South Wales Bankı has.no applica- 
tion to ihe present case and on the strength of that decision 
the appellant cannot claim that his position is analogous 
to that of a surety and that therefore he is entitled to the 
benefit of the security held by the creditor. 


Various other cases were cited by the appellant’s learned 
counsel, but all of them are distinguishable. In the case in 
Wilham Rouse v. The Bradford Banking Company, Limited 
there was an express agreement between the parties. The case 
in Craythorne v. Swinburnet is one of co-sureties and the 





1. (1880) 6 A.C], 3. (1894) A. G 586. 
4, (1807) 14 Ves. 160: 33 E. R. 482:9 R. R, 264. 
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cases in Yonge v. Reynell2 and Wythes v. Labouchered are 
all cases of strict suretyship. The case in Goverdhandas 
Goculdas Tejpal v. The Bank of Bengalé is also a case of a con- 
tract of suretyship. Reference was made to a passage in 
Sheldon on Subrogation, page 256, Chapter IV, S. 169, which 
shows that the right of subrogation between joint debtors 
exists in some States in America, but the existence of such 
rights is denied in some other States. However, no English 
decision has been cited in support of the contention that such 
right exists in England. In my opinion persons who are jointly 
and severally liable on promissory notes are not sureties under 
S. 126 of the Indian Contract Act, nor do such persons occupy 
a position analogous to that of a surety strictly so called to 
attract the provisions of S. 141 of the Contract Act. 

For the above reasons, I must hold that the appellant is not 
entitled to the benefit of the security held by the Indian Bank 
against the insolvent. I would therefore dismiss this appeal 
with costs. 


S. R. Appeal dismissed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay. | 


PRESENT :—LorD BLANESBURGH, LorbD TOMLIN AND SIR 
GEORGE LOWNDES. 


The Official Assignee of Bombay A ppellantx 
e vV. ; 
K. R. P. Shroff and others Respondents. 


Presidency Towns Insolvency Act (III of 1909), Ss.17 and 52 (2) (a)— 
Property of snsolvent—Member of Bombay Native Share and Stock 
Brokers’ Association—Insolvency of defaxwliwg member—“ Card” or right 
of membership, or the sale proceeds thereof—Right of the Oficial Assignee 
io. 


Under the Rules of the Bombay Native Share and Stock Brokers’ 
Association, the “card” (or right of membership) of a member who has 
been declared a defaulter, or the proceeds of sale of the card, do not, on his 
insolvency, vest in the Official Assignee for the benefit of the general body of 
his creditors. There is nothing contrary to the law of insolvency or to the 
provisions of S. 12 of the Transfer of Property Act in the Rules of the 
Association providing that as and upon the declaration of default, the 
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defaulting member’s right and interest in the Association (whether in respect 
of his card or otherwise) shall be extinguished and come to an end. 


Judgment of the High Court, Bombay (I. L. R. 55 Bom. 623), affirmed. 

Appeal No. 56 of 1931 from a decree of the High Court, 
Bombay, dated the 30th September, 1930, on its Appellate Side, 
affirming a decree of the same Court, on its Original Side, 
dated the 19th March, 1930. 


The principal question in the appeal was whether a card or' 
right of membership of the Bombay Native Share and Stock 
Brokers’ Association, formerly held by one Virji Madhavji, vested 
together with all the rights and benefits annexed thereto on the 
insolvency of the said Virji Madhavji in the appellant as the assignee 
in insolvency of his estate and effects. Both Courts in India 
decided that the said card or right of membership and the rights 
and benefits annexed thereto did not so vest. 

The relevant Rules of the Association are set out fully in their 
Lordships’ judgment. 

De Gruyther, K. C. (with W. N. Stable) for appellant—The 
card or the proceeds of sale thereof vested in the appellant (Official 
Assignee) for distribution among the creditors of the insolvent 
generally. The Rules of the Association providing for distribution 
among the Exchange creditors to the exclusion of the general body 
of creditors are contrary to the policy of the bankruptcy law and 
to the provisions of S. 12 of the Transfer of Property Act. 

Whitmore v. Masonl, Tomkins v. Saffery2, Ex parte Grant, 
In re Plumblys and Borland’s Trustee v. Steel Brothers & Co.4 
referred to and discussed. 

[LORD TOMLIN.—Everything that has happened here has been 
provided for in the Rules. On a member becoming a defaulter, 
his interest in the Association is cancelled. You mtf&t show that 
the Rules are bad in law and that the property vests in you as the 
Official Assignee.] 

A condition providing for defeasance on bankruptcy would be 
a fraud on the bankruptcy laws. 

_ [Lorp ToMLin.—The Rules simply provide that if a member 
loses his membership, the Association should make good the loss 
to the other members of the Association, by selling his card and 
paying them out of the proceeds. What is wrong in that ?] 

Upjohn, K. C. (with K. Preedy) for respondents.—Any rights 
or privileges which Virji Madhavji enjoyed by reason of his 
membership in the Association were personal and incapable of 
assignment or transfer by him. He had no rights which could vest 





l. (1861) 2 J. & H. 2044: 70 E. R 1031. 2. (1877) 3 A. C. 213. 
3. (1880) 13 Ch. D. 667. 4. (1901) 1 Ch. 279. 


LXIII] THE MADRAS LAW JOURNAL REPORTS. 625 


on his insolvency in the Official Assignee. In any event, his righis 
were forfeited on his being declared a defaulter under the Rules, 
which, it is submitted, do not contravene the provisions of S. 12 of 
the Transfer of Property Act. 


De Gruyther, K. C., replied. 


Oth May, 1932. Their Lordships’ judgment was deli- 
vered by 


Lorp BLANESBURGH.—This is an appeal from a decree of 
the High Court at Bombay of the 30th September, 1930, made 
in its Appellate Jurisdiction, dismissing an appeal of the appel- 
lant from a decree of the same Court of the 19th March, 1930, 
made in its Original Civil Jurisdiction. The main question for 
determination is whether a card or right of membership of one 
Virji Madhavji in the Bombay Native Share and Stock Brokers’ 
Association or the proceeds of sale thereof, when sold, pass to 
the appellant as the assignee in insolvency of his estate and 
effects. 


By both Courts in India the question has been answered 
in the negative. 


The facts of the case are simple and are not in dispute. 
On or about the 26th November, 1910, the insolvent was, on his 
own application, admitted a member of the Association in the 
place of his deceased father. On the 11th May, 1917, a card 
was issued to him, certifying, that as such member, enrolled in 
1910, he was entitled to enjoy all the rights and privileges and 
was subject to all the liabilities of membership according to the 
rules and regulations of the Association. Being successor to 
his father he was not, on his enrolment as a member, required 
to pay any entrance fee, but in every year until he was declared 
a defaulter as presently to be mentioned he paid to the Associa- 
tion a subscription of Rs. 5, and in the receipt given him on the 
occasion of each payment he is described as “a registered broker 
in the Sir Dinshaw Petit Native Share Brokers’ Hall”. He 
remained a member of the Association until the 23rd June, 
1925. On that day, following a notification to the Association 
of the 13th June that he was unable to meet his liabilities, he 
was, under the rules, declared a defaulter and his card or right 
of membership was forfeited by the Directors. On the 2nd 
July, 1925, he was adjudicated an insolvent under the Presidency 
Towns Insolvency Act, 1909. Thereupon by virtue of Ss. 17 and 
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52 of the Act all his property wherever situated which might 
belong to or be vested in him at the commencement of the 
insolvency (with certain exceptions not presently material) 
vested in the Official Assignee and became divisible among his 
creditors. Virji Madhavji’s insolvency in fact commenced, at 
the latest, on the 13th June, 1925, the date of his notification 
to the Association already referred to, that is to say, some days 
before the forfeiture of his membership of the Association had 
become effective. i 


More than three years later, on the 9th October, 1928, the 
appellant as assignee in his insolvency commenced the suiť out 
of which this appeal arises claiming against the respondents 
sued as representing the Association a declaration that the card 
of the insolvent and all rights and benefits annexed thereto were 
vested in him, the appellant, and that he was entitled to the 
net proceeds of their sale. He claimed also that the respondents 
might be ordered to effect such sale and to hand over the 
proceeds to the appellant for distribution amongst the creditors 
of the insolvent. 


At all times material to these claims of the appellant, the 
relations between the Association and its members were regulat- 
ed by a deed of Association, dated the 3rd December, 1887, and 
by rules subsequently made and adopted pursuant to its pro- 
visions. In a less formal shape the Association had been in - 
existence for some years before. Recitals in the deed of 1887 
show that in 1875 some native brokers doing brokerage business 
in shares and stocks had formed in Bombay an association for 
protecting the character, status and interest of native share and 
stock brokers, and for providing a hall or building for the use 
of the members of the Association: that ever since these brokers 
had been associated as a brokers’ association, and that having 
become possessed of certain moneys they had resolved formally 
to establish and form themselves into a society to be called the 
Native Share and Stock Brokers’ Association. The deed of 
1887 was to accomplish that purpose. All the existing members 
of the Association in person or by representation were parties 
to it of the first part. By them at a meeting at the 
Brokers’ Hall of the previous Sth of February the parties 
of the second part had been appointed the Managing Committee 


-Of the Association and those of the third part its trustees. 
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By the deed, made operative as one of mutual covenants PG 
between its signatories, it was amongst other things provided  ogeal 
that the parties of the first part and such other persons as had _— Assignee 
already been and as should thereafter be appointed and admitted of Bombay 
members should thenceforth constitute and be a society to be ` Shroff. 
called the Native Share and Stock Brokers’ Association. ae 


The first stated purpose of the Association was: Blanesburgh 








“To support and protect the character, status and interests of brokers 
dealing in shares, stock and other like securities in Bombay, to promote 
honourable practice, to suppress malpractices, to settle disputes amongst 
brokers, to decide all questions of usage or courtesy in conducting brokerage 
business,” 


The second purpose was to erect and maintain at Bombay 
a suitable building for use by the Association as a Brokers’ 
Hall‘to be called “Sir Dinshaw Petit Native Brokers’ Exchange 
Hall”. 
A third purpose was to purchase or otherwise acquire any 
_ real property and any rights or privileges necessary or conve- 
nient for the purposes of the Association, elaborate provision 
being made for vesting the property of the Association in 
Trustees. 


None but natives of India werc to be admitted as mem- 
bers of the Association (cl. 2): any person who was a native 
of India might with the assent of the Managing Committee 
become a member (cl. 3) but any application for membership 
might be rejected by the Managing Committee without assign- 
ing any reason (cl. 6). Any member of the Association might 
withdraw therefrom on two months’ notice at the expiration of 
which he would cease to be a member (cl. 11) but any person 
ceasing for any reason to be a member was nevertheless to be 
liable for and must pay all moneys then due from him to the 
Association (cl. 13,. Upon the Managing Committee, amongst 
other wide powers, was conferred the power of “framing and 
altering Bye-laws and Rules from time to time for the guidance 
of the members” (cl. 21), while by cl. 26 a general meeting of 
the members was given power “to ordain and make such and so 
many rules ‘and orders although they may have the effect of 
altering the clauses and provisions of these presents as to them 

/or the major part of them shall seem necessary for,” inter alia, 
“carrying the objects and purposes of the said Association into 
full and complete effect and such rules and orders or any of 
them from time to time to alter, change or annul”. 
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One clause of the deed, and certain “rules and orders” 
subsequently ordained by general meetings of the Association 
their Lordships now set forth textually as being more or less 
directly germane to the question at issue on this appeal. 


DEED. 


“Section XII.— Thai the rights and privileges of a member during his 
lifetime shall be enjoyed by his sons without any payment of entrance fee or 
the annual subscription but otherwise shall be personal and incapable of 
transfer by the act of such member or by operation of law, those of a firm 
shall cease upon its dissolution and those of an individual member on his 
death,” 


_RULES. 


“3. No person, without holding... a card, shall be allowed to enter 
the hall and the business. 


“4, For admission into the hall, each person shall be chargeda fee of 
Rs. 1000, and a member thus admitted shall have to pay an annual subscrip- 
tion of Rs. 5. 


“5. The Board of Directors has power to enhance or reduce the admis- 
sion fee and the annual subscription from time to time according to the 
circumstances. 


“8. A member who is admitted as above, shall act according to the 
Tules and regulations of the hall and if it is proved that he is guilty of mis- 
conduct of any sort, the Board of Directors have power to strike off his 
name from the list of certified brokers of the hall Besides this, his admis- 
sion fee also shall be forfeited 


, DISPOSAL OF THE DECEASED Broxker’s CARD. 


“13. On the death of a certified broker his card shall pass to his son, 
and no fee will have to be paid on that account. 


“15. If the deceased broker has no issue, the card shall be sold to the 
person to whom the widow or the executor of the deceased directs (it to be 
sold). ... 


“16. Diecctor.— Only after obtaining the assent of the Board, shall the 
card be transferred as above to a particular individual, and the director ibali 
disallow any such application without giving any reason. 


“17, If there is no such relative of the deceased broker, who can carry 
on his business, his card shall be sold according to the practice of the 
Association and the sale proceeds thereof shall be paid to his widow or to 
any one else (who is) his lawful heir. 


DISPOSAL OF AN INSOLVENT Broker’s Carp. 


“18. If any of the brokers goes away from the market without paying 
the monies claimable by another certified broker or is unable to pay (the 
same), his card shall be sold and the sale proceeds thereof shall be distribut- 
ed amongst his creditors. 


“19. If any deceased broker is indebted to any of the certified brokers 
the directors shall settle such debt and shall pay whatever amount they want 
to pay from the sale proceeds of the card of the deceased, and the balance, 
whatever it be, shall be paid to his lawful heir. 


“21. If any broker does not pay the subscription in respect of his card 
for two consecutive years, his name shall be struck off the roll of members, 
his card shall be forfeited. ... 


~ 
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CONDUCT OF BROKERS. 


“22. If the card of any broker has been forfeited for any reason what- 
ever, no certified broker shall deal with him in any way, and if any broker 
will be found so dealing with him, his card also shall be forfeited. 


“56. If a member fails to pay the annual subscription 
or 

K. goes away from the Association’s Hall 
or 


Kh. If the Directors deprive any member of his rights for his having 
failed as a member broker of the Association to pay the amount duc to any 
other member broker of the Association in respect of share and stock busi- 
ness, then after sucha thing is notified and after his name is published by 
order of the Directors as that of a defaulter that broker shall cease to derive 
any benefit as a member of the Association and the amount paid by him as 
entrance fee to the Association shall be forfeited. 


“57. In addition to their inherent powers the Directors shall have, free 
from anybody’s right of raising any question in that behalf, the following 
powers (ie)... tosell ... the right appertaining to the vacancy thus 
created and to distribute in such manner as the Directors may deem proper 
the amount which may be realized from the purchase of the right of the 
member who may have been declared a defaulter as stated above, among 
such members of the Association who may be declared to be the creditors 
of that defaulter and the defaulting member shall have no right to challenge 
this powcr possessed by them. 

“62. On account of his having become a defaulter his card shall be 
cancelled in accordance with the rules of the Association. If he fails to pay 
in full his creditors within a period of six months then his card shall be sold 
and the amount realized on the sale thereof shall be distributed among his 
creditors in proportion (to their claims) and if on such distribution being 
made any balance remains over then the same shall remain credited to the 
account of the fund in respect of the hall.” 


RESOLUTION OF 1l7tH NOVEMBER, 1924. 


“Ii a member who has continued to be a member for a period of not 
less than 25 years, desires to tender his resignation and intends to have his 
nominee enrolled as a member in his stead and applies in writing to the 
Board accordingly, the Board can, if it deems proper under the absolute dis- 
cretion vested in it, enroll the aforesaid nominee (as a member) in the place 
of the said member without charging any entrance fees... 


“The Board shall not enroll any such nominee as a member unless and 
until in connection with the said matter, the said nominee is fit in all respects 
to become a member according to the rules and regulations governing the 
exchange at that time, and the said proposed nominee has been selected by 
the Board itself. 


“From what has been hereinabove stated it is not to be thought that (it) 
confers upon any member the right to transfer his card to the name of any 
other person or that (it) gives any transferable interest to any member in 
his card.” 

Their Lordships have made this full survey of the salient 
provisions of the constitution deed and rules of the Association 
in order that its real nature and the status of its members 
might thereby be disclosed. So much is essential, if the claims 
of the appellant are to be dealt with according to law. And in 
the result certain things, they think, have become clear. 
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First, as to the nature of the Association in point of law. 
It is of course not a company. Nor is it a partnership: it is 
not formed for profit of its members as associates in business. 
It is merely a voluntary association, resembling a members’ 
club, perhaps, more closely than anything else. It has been 
formed in order that its members, share and stock brokers by 
profession, admitted for their character and position, might 
have for their use a Hall for the transaction of their business 
with one another according to honourable practice. The tran- 
sactions of the members tnter se are for the benefit or burden 
of the several participants and of them only. With bargains 
between members, as such, neither the Association at large nor 
the other members are concerned. 


Now if such an organisation is to attain its ends member- 
ship must plainly be a personal thing, incapable of uncontrolled 
transfer: expulsion from membership must normally follow 
default or misconduct: upon expulsion all interest of the default- 
ing member in the property of the organization must cease. 
For all these things—characteristic necessities mutatis mutandis 
for provision by the rules of any members’ club—most careful 
provision, as will have been seen, is made in the case of this 
Association. 


It may not, of course, be said that the members of the 
Association, so long as they remain members, are not interested 
in its Hall and other property. On the contrary that Hall and 
property is theirs collectively although held, on their account, for 
the purposes of the Association and with no right in any mem- 
ber or any majority of members to have any realisation for 
individual benefit. Only if and,when all the members have 
agreed to put an end to the Association will they, after its debts 
have been satisfied, be entitled to have a division amongst 
themselves of what remains. See Baird v. Wells1. It may well 
be that the remoteness of the individual interest possessed by 
any member in the property of such an association is the 
effective reason why forfeiture or abandonment of all interest 
therein naturally follows expulsion, resignation or death and 
why no trustee in bankruptcy seems so far to have been courage- 
ous enough in any case like the present to put forward a claim 
analogous to that made by the appellant in these proceedings. 








1. (1890) 44 Ch. D. 661 at 675. 
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That claim, now that it is put forward, is rested on two 
quite separate grounds. First of all the appellant bases it, as 
their Lordships understand, on the rules of the Association, 
according to what he submits is their true construction. That 
ground failing, he relies, secondly, despite all rules, upon his 
paramount rights as assignee in insolvency. 

Upon the first of these grounds their Lordships are unable 
to see how under the rules the appellants claim can be maintain- 
ed. He does not challenge the regularity of the forfeiture of 
the insolvent’s right of membership nor does he dispute that 
under the rules the declaration of default was fully justified. 
That being so, it cannot, in their Lordships’ judgment, be ques- 
tioned that thereupon the insolvent’s interest in the Association, 
whether in respect of his card or otherwise, became, under the 
rules, extinguished. So soon as membership ceases whether on 
resignation, death, as a result of misconduct or for non-payment 
of his subscription all the interest of the member in the property 
of the Association is under the rules at an end. This is made 
clear, in case of resignation or death byclauses 11, 12 and 13 of 
the deed : in case of misconduct by R. 8: and in case of exclusion 
for non-payment of his subscription by R. 21: and again in the 
last two cases by R. 56. In relation to his card, which is a thing 
separate altogether from the property of the Association, certain 
rights are reserved to a member or his representatives on death 
or retirement. On death it may pass to his son, under R. 13: 
and if he has no son, then the Association, waiving the privilege 
of admitting a new member on payment of an entrance fee to 
itself under R. 4, finds a successor to the deceased in a pur- 
chaser of his card for a price to be handed to his widow or 
executor under R. 15 or, in the circumstances of R. 17, to his 
lawful heir. And their Lordships do not doubt that these 
Tights in the representatives of the deceased are enforceable 
rights, as after 25 years’ membership are the rights of the 
member himself under the resolution of the 17th November, 
1924. See Baird v. Wells1. 

But, although the rules are badly drawn and not in uniform 
phraseology their result in the case of a member who has lost 
his membership for being a defaulter clearly enough is that he 
loses all interest both in the property of the Association and in 
his card. In such a case no interest is reserved in the defaulter’s 


1, (1890) 44 Ch. D. 661. 
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card except to members of the Association who have suffered 
by his lapse—in the rules sometimes called his creditors—or to 
the Association itself. This seems to their Lordships to be the 
result of Rr. 18, 56, 57 and 62. The defaulting member himself 
has no interest in the result of the sale provided for under 
these rules nor can he require a sale to be made. The rules are 
there for the benefit of his “exchange creditors” and are 
doubtless enforceable at their instance. In this case the learned 
Trial Judge was of opinion that R. 62 was enforceable by the 
appellant and he directed the sale of the insolvent’s card and 
the application of the proceeds as by that rule prescribed. There 
has been no appeal by the respondents against that part of the 
order and therefore as against them it must stand. But it must 
not be supposed that their Lordships think it justified. In their 
view, so far as the appellant’s case was one under the rules, 
his suit ought to have been dismissed. 


Nor does it appear to their Lordships that his second or 
alternative ground of claim has any higher warrant. That claim 
amounts to this that, if the effect of the rules be that the 
proceeds of sale of the insolvent’s card do not enure for the 
benefit of the general body of his creditors the rules are con- 
trary to the law of insolvency and, separately, to the provisions 
of S. 12 of the Transfer of Property Act, 1882, which, it will 
be recalled, is as follows :— 

“ Where property is transferred subject to a condition or limitation 
making any interest therein, reserved or given to or for the benefit of any 
person, to cease on his becoming insolvent or endeavouring to transfer or 
dispose of the same, such condition or limitation is void.” 

The appellant sought to justify his position here by quoting 
Borland’s Trustee v. Steel Brothers & Co., Limited’ in reference 
to a company, and Whitmore v. Mason? in reference to a 
partnership, and by insisting upon the restricted permissible 
operation of forfeiture provisions in such cases. It being 
agreed however on all hands that the rules of this Association 
are entirely innocent of any design to evade the law of ingol- 
vency it may be that even these cases, although cases of a 


- company anda partnership, are more favourable to the respond- 


ents than to the appellant. The case of In re Plumbly4,'a 
Stock Exchange case, is more germane to the present and is the 
SS a a 


2. (1901) 1 Ch 279. 3. (1861) 2J. & H 2»: 70 E. R. 1031. 
4, (1880) 13 Ch. D. 667. 


LXII] THE MADRAS LAW JOURNAL REPORTS. 633 


case relied upon in the Indian Courts. There a rule of the 
London Stock Exchange was upheld against a trustee in 
bankruptcy although the result was to withdraw from the 
bankruptcy in favour of exchange creditors sums actually due to 
the bankrupt on exchange transactions. And no such extreme 
claim against the assignee is here involved. 


But ‘their Lordships find the real answer to this contention 
of the appellant in the nature and character of the Association 
as they have described it whereby in the case of a defaulting 
member who is expelled from the Association no interest in his 
card remains in himself and none that can pass to his assignee 
whether his expulsion does or does not take place prior to the 
commencement ot his insolvency. 


As to S. 12 of the Transfer of Property Act their Lord- 
ships have been unable to see that it has any application to the 
card of a member of this Association. When the nature of the 
interest acquired by him upon admission to the Association 
is considered—-and this has already been expounded in an 
earlier portion of this judgment—it is difficult to see how the 
assumption of membership involves at any stage the transfer of 
any property on any condition whatever. It is impossible, in 
their Lordships’ judgment, to descrihe the insolvent’s status of 
membership of the Association in language which, however 
tortured, could bring it within the terms of the section. 

On the whole, their Lordships’ conclusion, so far as the 
case remains open for them to deal with, is that reached by 
both Courts in India, and in their judgment the appeal fails. 

Their Lordships will accordingly humbly advise His 
Majesty that it be dismissed. And with costs. 

Solicitors for appellant: Lattey and Dawe. 

Solicitors for respondents: T. L. Wilson & Co. 


K. J. R. Appeal dismissed. 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sir [loracze Owen COMPTON BEaSsLey, KŁ., 
Chtef Justice. Mr. Justice ANANTAKRISHNA AIYAR AND 
Mr. JusTICE CorNIsH. 


The Commissioner of Income-tax, Madras .. Petitioner» 
Y. 
V.T. S. Sevuga Pandia Thevar .. Respondent. 


Income-tax Act (XI of 1922), Ss. 2 (1), 4 (3) (v1) — Madras Regula- 
Jon (XXV of 1802), Ss. 1 and 4—Sanad granted to Zamindar under it— 
Whether Zaimindar assured against any future general taxation of incomes 
—Income derived by Zamindar from fishertes—IV kether agricultural m- 
come— Madras Estates Land Act (I of 1908), 5. 3 (11) (6)—Scope of. 


Where income derived by a Zamindar from the lease of the right to fish 
in a number of tanks and connected supply channels in the Zamindari the 
water in which was used for agricultural purposes, was assessed to income 
tax and it was contended that income from the fisheries was exempt from 
the assessment to incometax on the grounds that they were not sgo 
assessable under the terms of the sanad granted to the Zamindar and that 
the said income was agricultural income especially in view of the definition of 
rent in S. 3 (11) (b) of the Madras Estates Land Act, 


Held, (1) that following the Privy Council ruling in Probhat Chandra 
Barua v. King-Emperor, (1930) L. R.57 I. A. 228: L L. R. 58 C. 430: 59 
M. L. J. 814 (P. C.) it must be held that the inclusion of income from 
fisheries in the assets of the Zamindari in fixing the peishkush was by itself 
nn ground for claiming exemption from assessment under the Tndian 
Income-tax Act. 


(2) The right to fishery may be an interest in the immoveable property 
but that does not lead to the conclusion that income from leasing the right to 
catch fish in a tank is agricultural income within the meaning of the Income- 
tax Act. 


Emperor v Probhat Chandra Barua, (1924) I. L.R.51 Cal. 504, 
Emperor v. Probhat Chandra Barua, (1927) I. L. R. 54 Cal. 863 (F. B.) and 
Maharajadhiray of Darbhanga v. Commissioner of Income-tax, (1924) L L. 
R. 3 Pat. 470, referred to. 


Section 3 (11) (b) of the Madras Estates Land Act cannot assist the 
petitioner because it only extends the procedure prescribed in the said Act 
for the recovery of arrears of land rent to the recovery of sums payable by 
a ryot on account of fishery rents. 

Case stated by the Commissioner of Income-tax, Madras, 


was as follows :— 


I have the honour to refer the following case for the decision 
of the Honourable the Judges of the High Court under S. 66 (2) 
of the Indian Income-tax Act (XI of 1922) (hereinafter referred 
to as “the Act”). 





*O. P. No. 33 of 1932. llth May, 1932. 
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The petitioner is the Zamindar of Seithur deriving his title to 
the Zamin from the sanad issued to him by the Government under 
the Madras Permanent Settlement Regulation (XXV of 1802). He 
is a resident of Seithur within the jurisdiction of the Income-tax 
Officer, Virudhunagar Circle. 

The case arises out of the inclusion in the assessment made on 
the petitioner for 1929-30 of asum of Rs. 6,956 This income is 
derived by the petitioner from the lease of the right to fish in a 
number of tanks and connected supply channels in the Zamindari 
the water in which is used for agricultural purposes. Excepting the 
right to fish the lessees have no other rights whatsoever in the water 
of the tanks and channels; nor have they any right over the bed of 
the tanks and channels. A translation of a specimen lease deed is 
filed, marked Ex. A. The petitioner claimed that under the terns 
of the Madras Permanent Settlement Regulation, XXV of 1802 
and the sanad granted to him thereunder a translation of the 
relevant portion of which is filed, marked Ex. B, he was exempt 
from tax in respect of any income derived by him from the 
Zamindari and therefore objected to the assessment of this income. 
The Income-tax Officer overruled his objections. 

The petitioner appealed to the Assistant Commissioner but 
without success. 

The petitioner now requires me to refer to the High Court the 
following question of law which I accordingly refer :— 

Question.m Whether the income from the fisheries is exempt from the 
assessment from income-tax on the grounds that they are not so assessable 
under the terms of the sanad granted to the Zamindar of Seithur and of 
Ss. l and 4 of the Madras Regulation XXV of 1802 and on the ground that 


the said income is agricultural income especially in view of the definition of 
rent in S. 3 (11) (b) of the Madras Estates Land Act. 


The contention underlying the first part of the question is that 
the peishkush in respect of the Zamin was fixed at the time of the 
Permanent Settlement in commutation not only of the rentals of 
the cultivated lands but also of the rentals from fisheries, and that 
the Madras Permanent Settlement Regulation, XXV of 1802 and 
the sanad granted to the Zamindar thereunder are a bar to 
any further taxation of the income from his Zamindari. This 
contention cannot in my opinion hold good because the Privy 
Council has held in Raja Probhat Chandra Barua v. King- 
Emperor! a case arising under the Bengal Permanent Settlement 
Regulations (I of 1793 and others) that “ while the Regulations 
contain assurances against any claim to an increase of the jama, 
based on an increase of the Zamindari income, they contain no 
promise that a Zamindar shall in 1espect of the income which he 
a tI 
L (1930) L. R. 57 I. A. 228: I. L. R. 58 C. 430: 59 XM. L. J. 814 (P. C.). 
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derives from his Zamindari be exempt froin liability to any 
future general scheme of property taxation, or that the income 
of the Zamindari shall not be subjected with other incomes to 
any future general taxation of income”. It is however argued by 
the petitioner that there is no provision in the Bengal Permanent’ 
Settlement Regulations (I of 1793 and others) corresponding to 
S. 4o0f the Madras Permanent Settlement Regulation, XXV of 1802 
and that the ruling of the Privy Council referred to above which 
was based on a consideration of the Bengal Regulations cannot 
therefore apply to this case. JI am of opinion that the assurances 
given in S. 1 of the Madras Permanent Settlement Regulation 
and Art. VI of the Bengal Permanent Settlement Regulation, I of 
1793, are in substance one and the same, that S. 4 of the Madras 
Permanent Settlement Regulation does not introduce any sub- 
stantial difference in this respect and that therefore the petitioner's 
case is governed by the decision of the Privy Council referred to 
above. l 

The second part of the question raises a contention that 
the income is “agricultural income” within the meaning of the 
definition in S. 2 (1) of the Indian Income-tax Act. Put more 
specifically, the claim is that this is ‘rent or revenue derived from 
land which is used for agricultural purposes”. The points taken 
are: 

(1) that under S. 3 (11) (b) of the Madras Estates Land 
Act (I of 1908) the term “rent” includes rent from fisheries, 

(2) that land includes water standing on it, and 


(3) that since the water is used for agricultural purposes the 
income from fisheries is income derived from agriculture. 


The provision in the Madras Estates Land Act relied upon by 
the petitioner cannot help him because it only extends the proce- 
dure prescribed in the said Act for the recovery of arrears of land 
rent to the recovery of sums payable by a ryot on account of fishery 
rents. So far from helping the petitioner the provision only empha- 
sises the difference between revenue derived from land let for 
agricultural purposes and that derived from fisheries and the other 
sources of income mentioned in the section. 

The argument that “land includes water”? appears to rest 
ona judgment of the Patna High Court reported in Jatgobind 
Singh v. Bhawani Singh). I take that judgment to be authority for 
the view that a right to the use of land includes the right to fish in 
water lying on the land, unless the fishery rights are expressly 
reserved. There is nothing in this to indicate or imply that revenue 
derived from the fishery must be deemed to be revenue derived from 


1. (1929) I. L. R. 9 Pat. 401. 
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land. In this case the bed of the tanks and channels used for the 
fishery was not leased out at all. What was leased out was the 
specific right to fish in tanks and channels belonging to the Zamin- 
dar. From these facts it follows that the revenue in question was 
not derived from the land. The fact that the water which furnished 
the revenue may have been subsequently used for irrigation 
appears to be irrelevant. 

S. Srinivasa Atyangar and A. Swaminaiha Aiyar for peti- 
tioner (Assessee). 


M. Patanjali Sasiri for respondent. 
The Court delivered the following 


JuDGMENTS. The Chief Justice.—At the request of the 
petitioner the Commissioner of Income-tax has referred the 
following question of law to the High Court, vis. : 


“Whether the income from the fisheries is exempt from the assessment 
from income-tax on the grounds that they are not so assessable under the 
terms of the sanad granted to the Zamindar of Seithur and of Ss. 1 and 4 of 
the Madras Regulation XXV of 1802 and on the ground that the said income 
1s agricultural income especially in view of the definition of rent in S. 3 (11) 
(b) of the Madras Estates Land Act.” 


The facts of the case are that in the assessment made on 
the petitioner for 1929-1930 a sum of Rs. 6,956 was included. 
This was income derived by the petitioner from the lease of the 
right to fish in a number of tanks and connected supply 
channels in the Zamindari the water in which is used for agri- 
cultural purposes. Excepting the right to fish, the lessees have 
no other rights whatsoever in the water of the tanks and 
channels nor have they any right over the bed of the tanks and 
channels. The land on which the tanks are and through which 
the channels run is agricultural land and assessed to land 
revenue in British India. It will be seen from the question 
referred to us that exemption is claimed for the income on two 
grounds, but Mr. S. Srinivasa Aiyangar for the petitioner 
stated that he was not prepared to argue that the income was 
exempt for the former reason stated in the question because he 
was unable to argue that there was any real difference between 
the Madras Regulation XXV of 1802 and the Bengal Regulations 
which were relied upon for a claim to exemption of Zamindari 
income, a claim which was negatived by a Full Bench of the 
Calcutta High Court in Emperor v. Probhat Chandra Barual. 
On appeal to the Privy Council this decision was affirmed 





1. (1927) I. L. R. 54 CG 863 (F. B.). 
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in Probhat Chandra Barua v. King-Emperori. Mr. S. Srini- 
vasa Aiyangar accordingly directed his argument to the latter 
ground for exemption raised in the question referred. It 
would appear that even this question is determined by the 
decision of the Privy Council in Probhat Chandra Barua v. King- 
“mperorl. One of the questions submitted for the decision of 
the Calcutta High Courtin Emperor v. Probhat Chandra Barua? 
was whether jalkars or rents received from fisheries was agri- 
cultural income and therefore exempted from assessment to 
income-tax by S. 4 (3) (wit) of the Act. It was held by the 
Calcutta High Court that that income was not agricultural 
income as defined by S. 2 (1) so as to exempt from tax under 
S. 4 (3) (vit) and that decision, as already stated, was 
affirmed by the Privy Council. But that point does not appear 
to have been seriously argued because Lord Russell of 
Killowen in delivering the judgment of their Lordships’ Board 
says at p. 448: 


“Question 1 was but faintly aigued before the Board. As to it their 
Lordships need only say that they have not been furnished either with mate- 
rials or reasons which would justify them in suggesting that any of the 10 
specified items could properly be described as agricultural income within the 
definition of agricultural income contained in S. 2 (1) of the Indian Income- 
tax Act, 1922. Their Lordships accordingly agree with the negative answer 
which has been given to Question 1.” 


It is not clear what the fisheries were from which the 
income in that case was derived by the Zamindar, whether 
fishery rights were over streams running through the Zamin- 
dari property or rivers or whether the right to fish was, as in 
this case, in tanks and channels used for irrigation purposes. 
All that we know is that it was income derived from fisheries 
and we are leit in doubt as to whether the Privy Council had 
under consideration the same facts as there are here with regard 
to fishery rights. 

The question for our determination here is whether this is 
agricultural income. Agricultural income is defined in S. 2 of 
the Act as 


“(a) any rent or revenue derived from land which is used for 
agricultural purposes and is either assessed to land revenue in British India 
or subject to a local rate assessed and collected by officers of Government as 
such.” 

We are not concerned with any other definition of agricul- 


tural income appearing in this seclion as it is conceded by the 


— ee 


1. (1930) L. R 57 L A. 228: L L R. 58 C. 430: 59 M. L. J. 814 (P. C). 
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petitioner that, if this income is not income as defined in S. 2 
(1) (a), itis assessable to income-tax. It is argued that land 
includes the water standing on it and that, as the land surround- 
ing the tanks and through which the channels run is agricultural 
land or land used for agricultural purposes and the water is 
used for agricultural purposes, namely, to irrigate the land used 
for agriculture, the income from the fisheries is income derived 
from agriculture. It is not suggested by the petitioner that the 
beds of the tanks and channels are ever used for agricultural 
purposes. In fact we do not gather that the tanks or the 
channels are ever dry although I do not for one moment think 
that that question is of any importance in view of the before- 
mentioned admission by the petitioner. No authority in support 
of this argument has been referred to and there does not appear 
to be any case in which income from fishery rights has been 
held to be agricultural income. But there are decisions to the 
contrary. In Emperor v. Probhat Chandra Barual it was held 
by Rankin and Page, JJ., that income from fisheries, that is to 
say, income derived from the rental of fisheries, is not agricul- 
tural income or income derived from land used for agricultural 
purposes. At page 524 Rankin, J., says: 

“It remains to consider the Assessee’s claim to exemption as a claim to 
come within the provisions of S. 2 of the Act. In my opinion, income derived 
from a fishery is not ‘rent or revenue derived from land which is used for 
agricultural purposes’, Learned counsel for the Assessee has suggested that 
land used for agricultural purposes becomes at certain seasons flooded, and 
that in bhils and dobas thus formed over such land there may be rights 
of fishing of some value. Any such case will require careful consideration 
on its own facts. If the argument is that the income in Such a case is 
“derived from land which is used for agricultural purposes’ although it 15 
not derived from any such use, if may be observed that the decision in the 


mela case [Umed Rass! Shaha Fakir v. Anath Bandhu Chaudhuri2] is some 
authority the other way.” 


Again in the Full Bench case reported in Emperor v. 
Probhait Chandra Barua’ it was decided by the Calcutta High 
Court that such income is not agricultural income. It was also 
so held in Maharajadhiraj of Darbhanga v. Commissioner of 
Income-tax4 by Dawson Miller, C. J., and Mullick, J. At 
page 485 Dawson Miller, C. J., says: 


'“ The popular conception of agriculture, even if it should include the 
rearing of live stock and poultry fed on the produce of the land and requir- 
ing in certain cases cultivation of the land for grazing purposes, or otherwise, 
seems hardly wide enough to include the rearing of fish in rivers or tanks” 


eee 


I, (1924) I. L. R. 51 C. 504, 2. (1901) I. L. R. 28 C. 637. 
3. (1927) LL.R. 54 C. 863 (F. B.). 4. (1924)I. L. R. 3 Pat. 470. 
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and 


“Nor does it seem reasonable to hold that income derived from fishing 
over land covered by water and which is not used for any agricultural pur- 
pose is income derived from agriculture. Fish are not the produce of the 
land. Their natural element is the water and their cultivation and welfare 
depend in no sense upon agriculture. It may be that in certain cases the 
jalkar rights include the right to cultivate the soil of the tank when dry but 
the facts of this case do not show that the income sought to be exempted 
from tax was other than that dernved from the right to catch fish ” 

I am unable to agree with Mr. Srinivasa Aiyangar’s 
contention that this is revenue derived from land which 
is used for agricultural purposes. The fact that some of the 
water in the tanks or channels is used for agricultural pur- 
poses does not make this income revenue derived from land 
which is used for agricultural purposes. The land upon which 
the water is is not being used for agricultural purposes and 
whilst the water is there cannot be used for agricultural 
purposes and there is no evidence here to show that the land is 
ever or has ever been used for agricultural purposes; nor do I 
think that any assistance to the petitioner is to be derived from 
the use of the word “ revenue ” in sub-section (a) to S. 2 (1). 
It is argued that, as both “rent” and “revenue” are used 
in that sub-section, “ revenue” means something different 
from the reni derived by the landowner from land used for 
agricultural purposes and must be taken to include all other 
sources of income derivable in different ways to that by which 
the rent is derived, that is to say, to include all income which is 
got from anything of value which may be upon land used for 
agricultural purposes. It is even contended that, if valuable 
stones are to be found on the surface of land being used for 
agricultural purposes, the income derived from the sale of them 
would be agricultural income. I think that the petitioner’s 
argument must extend to that length and I cannot agree with 
it. 


With regard to another argument put forward, namely, 
ihat as the term “rent” in S.3 (11) (b) of the Madras Estates 
Land Act includes rent from fisheries this must be taken to be 
agricultural income, it seems to me that that provision of the Act 
cannot assist the petitioner because it only extends the proce- 
dure prescribed in the said Act for the recovery of arrears of 
land rent to the recovery of sums payable by a ryot on account 
of fishery rents. I agree with the observations of Dawson 
Miller, C.J., in Maharajadhiraj of Darbhanga v. C OINMItSStO ner 
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of Income-tax1 in dealing with a similar argument based 
upon S. 193 of the Bengal Tenancy Act that so far from help- 
ing the petitioner the provision only emphasises the difference 
between the revenue derived from land let for agricultural 
purposes and that derived from fisheries and the other sources 
of income mentioned in the section. 


In my view, the question referred to us must be answered 
in the negative. Costs Rs. 250 to the Commissioner of Income- 
tax. 


Anantakrishna Aiyar, J.—Under S. 66 (2) of the Indian 
Income-tax Act (XI of 1922) the Commissioner of Income-tax, 
Madras, has referred for the decision of the High Court the 
following question :— 


“Whether the income from the fisheries is exempt from the assessment 
from income-tax on the grounds that they are not so assessable under the 
terms of the sanad granted to the Zamindar of Seithur and of Sa. 1 and 4 of 
the Madras Regulation XXV of 1802 and on the ground that the said 
income 18 agricultural income especially in view of the definition of rent in 
S. 3 (11) (b) of the Madras Estates Land Act.” 


The assessee is the Zamindar of Seithur, tracing his title to 
‘the Zamindari to a sanad issued to his predecessors, by the 
Government under the Madras Permanent Settlement Regula- 
tion (XXV of 1802). In calculating the peishkush fixed on the 
Zamindari, income from fisheries also seems to have been taken 
into account. During the year of assessment, the assessee 
derived an income of Rs. 6,956 by leasing out the right to fish 
in a number of tanks and connected supply channels in the 
Zamindari, the water in which is used for agricultural purposes. 
Exemption was claimed by the assessee on two grounds: 


I. That the income from fisheries was included in the 
assets of the Zamindari for fixing peishkush payable by the 
Zamindar to the Government, and that he could not be required 
to pay income-tax on any of the items of income included in the 
assets of the Zamindari with reference to which peishkush was 
fixed—since it would be a case of double taxation, which, it was 
contended, would be illegal; and 


2. That income derived by leasing the right to fish in the 
tanks and connected supply channels in the Zamindari is agri- 
cultural income, and as such is exempted under S. 4 (3) (viii) 
of the Act. 
S 


1. (1924) I. L. R. 3 Pat. 470. 
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After the decision of the Privy Council in the case report- 
ed in Probhat Chandra Barua v. King-Emperor1 the first con- 
tention is not tenable. With reference to a similar contention 
based on substantially (for the present purpose) similar provi- 
sions of the Bengal Permanent Settlement Regulation (I of 
1793), the Privy Council held that “while the Regulations con- 
tain assurances against any claim to an increase of the jama, 
based on an increase of the Zamindari income, they contain no 
promise that a Zamindar shall in respect of the income which he 
derives from his Zamindari be exempt from liability to any 
future general scheme of property taxation, or that the income 
of the Zamindari shall not be subjected with other incomes to 
any future general taxation of incomes”. 

Their Lordships agreed with the view expressed by Ghose, 
J., in the following passage in his judgment :— 


“There was no promise or engagement of any description whatsoever by 
which the Government of the day surrendered their right to levy a general 
tax upon incomes of all persons irrespective of the fact whether they are 
Zamindars with whom the Permanent Settlement was concluded or not.” 

In these circumstances, the first contention raised on behalf 


of the assessee should be disallowed. 


I may state that Mr. S. Srinivasa Aiyangar, the learned 
advocate who appeared for the assessee, did not really seriously 
argue this point, having regard to the recent Privy Council case 
mentioned above, which settled the controversy on a point on 
which there was difference of opinion among various learned 
Judges of the several High Courts in India. As the Privy 
Council remarked in the course of the judgment in the above 
case, as many as 13 learned Judges of the High Courts in India 
had occasion to consider this question, five being of the opinion 
which was finally accepted by the Privy Council, while eight 
were of a different opinion. The question being now concluded 
by the decision of the Privy Council, it must be held that the 
inclusion of income from fisheries in the assets of the Zamin- 
dari in fixing the peishkush is by itself no ground for claiming 
exemption from assessment under the Indian Income-tax Act. 

The second contention which was in fact the only point that 
was really argued before us was based on the provision of Ss. 2 
and 3 of the Indian Income-tax Act. It was argued that income 
derived by leasing the right to fish in the tanks and connected 





1. (1930) L. R. 57 I. A. 228. I. L. R. 58 C 430: 59 M. L. J. 814 (P. C). 
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supply channels in the Zamindari is “agricultural income” within 
the meaning of S. 2 (1) of the Act. If it is “agricultural in- 
come” then under S. 4 (3) (viti) the act would not apply to 
such income. The only question therefore is whether such 
income is “ agricultural income”. S.4(1) enacts: 


“Save as hereinafter provided, this Act shall apply to all income, profits 
or gains, as described or comprised ın S. 6, from whatever source derived.” 


Sub-section (3) constitutes an exception, and any person 
claiming the benefit of an exception should strictly prove 
that his case comes within the exception. Agricultural income 
is defined in S. 2 of the Act as follows:— . 


“2. In this Act, unless there is anything repugnant in the subject or 
context,— 
(1) ‘agricultural income’ means— 


(a) any rent or revenue derived from land whichis used for agri- 
cultural purposes and is either assessed to land revenue in British India or 
subject to a local rate assessed and collected by officers of Govermment as 
such; 


(5) any income derived from such land by— 
(1) agriculture, or 


(1) the performance by a cultivator or receiver of rent-in-kdnd of 
any process ordinarily employed by cultivator or receiver of rent-in-kind to 
reuder the produce raised or received by him fit to be taken to market, or 


(ttt) the sale by a cultivator or receiver of rent-in-kind of the 
produce raised or received by him, in respect of which no process has been 
performed other than a process of the nature described in sub-clause (t1); 


(c) any income derived from any building owned and occupied by 
the receiver of the rent or revenue of any such land, or occupied by the culti- 
vator, or the receiver of rent-in-kind, of any land with respect to which, or the 
produce of which, any operation mentioned in sul-clauses (14) and (11) of 
clause (b) is carried on : 


Provided that the building 1s on or in the immediate vicinity of the land, 
and 1s a building which the receiver of the rent or revenue or the cultivator 
or the receiver of the rent-in-kind by reason of his connection with the land, 
requires as a dwelling-house or as a store-house, or other out-buildings,” 


It was admitted by the learned advocate for the assessee 
that the present case does not come under clause (b)—his con- 
tention being that the present case comes under clause (1) (a) 
of S. 2. It will be noticed that though the words used are 
“ any rent or revenue ”, (the word “ revenue ” being a word of 
wider import than the word “rent’”’), the same must be “derived 
from land which is used for agricultural purposes”. Could it 
be said that “ fishery rent ” is “ derived from land which is used 
for agricultural purposes”. In clause (b) the expression 
“derived from such land” occurs, and the light (if any ) 
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thrown by clause (b) does not enable me to say that fishery 
rent is “derived from land which is used for agricultural 
purposes”. The lease granted to the lessees in the present case 
—Exhibit A—empowers the lessees to fish in the tanks and 
supply channels; and excepting the right to fish, the lessees 
have no other rights whatsoever in the water of the tanks and 
channels, nor over the bed of the tanks or the channels. It is 
therefore prima facie difficult to say that such income is derived 
from land which is used for agricultural purposes. The water 
of the tanks and connected supply channels is undoubtedly used 
for agricultural purposes, and I am prepared to assume for the 
purpose of argument that tanks and supply channels are lands 
used for agricultural purposes in a wide sense though no crops 
are raised—ordinarily, at any rate—on the site of tanks and 
supply channels. But the question is—is fishery income 
« derived from land which is used for agricultural purposes” ? 
Right of fishery may be an interest in immoveable property, but 
that is not the question that I have to decide here. 

The Zamindar may derive income by allowing the land to 
be used for various purposes which would not be agricultural. 
He may make money by allowing a mela to be held on the land, 
and it has been held that, income thus derived would not be 
agricultural income within the meaning of the Income-tax Act. 
See Umed Rasul Shaka Fakir v. Anath Bandhu Chaudhuri. 
He may let the land for shooting; he may similarly make 
money by allowing quarrying on the land; he may allow boating 
on- the waters of the tanks and levy fees for the same; he may 
allow a ferry to be established across the tank, which may 
enable the public to travel from one side to the other in a con- 
venient way, and levy fees therefor ; there may be springs in 
the tank, and even after supplying water necessary for the 
customary cultivation of wet lands under the Ayacut of the 
tank, he may sell the surplus water of the tank to a neigh- 
bouring village, town or municipality, for consumption by the 
people thereof, or let the water to the lands of the neighbouring 
village which otherwise may have no right to the said water, 
and receive money for the same. Other instances might be 
imagined. Could it be said that such incomes are rent or 
revenue derived from land which is used for agricultural pur- 
poses. The word “agriculture,” even in its widest import, has 
2d umum 


1, (1901) L L. R. 28 Cal. 637. 
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received some sort of definite and restricted meaning, and I find ~ 


it difficult to bring fishery under the heading “agriculture” even 
in its widest sense as ordinarily understood. 


The provisions in S. 2 of the Income-tax Act exempting 
incomes derived from certain buildings only on such lands 
from assessment under ihe Income-tax Act would also seem to 
support the respandent’s contention. 


The definition of “ rent ” in the Madras Estates Land Act 
was referred to, but I do not think that any real benefit is 
derived by reference to the Estates Land Act in this case. In 
the first place, the two Acts (The Indian Income-tax Act and 
the Madras Estates Land Act) were passed by two different 
Legislatures, and it cannot, ordinarily, be that the expression 
“ agricultural income” should have one meaning in one 
Presidency and another meaning in another, seeing that the 
Indian Income-tax Act extends to the whole of British India. 
Further, the definition of “rent” in the Madras Estates Land 
Act is only for the purposes of that Act and to enable the special 
remedies provided for by that Act being available to realise 
rent as dcfined therein. I do not therefore consider that 
the provisions of the. Estates Land Act that were referred to 
really help me in the decision of the exact question before me. 

Before the Privy Council, a similar question as the one 
raised before us seems to have been raised. Among the ten 
items included in the assessment in the case before the Privy 
Council, the first item referred to “jalkar or rents received 
from fisheries,’ and the first question referred to the Full 
Bench in that case was whether the ten sources of income 
specified were agricultural inccmes and therefore exempt frcm 
assessment to income-tax under S. 4 (3) (wit) of the Act. 
Their Lordships of the Privy Council noticed that matter at 
page 448 in Probhat Chandra Barua v. King-Emperorl. 


“ Question 1 was but faintly argued before the Board. , As to it their Lord- 
ships need only say that they have not been furnished either with mate- 
mals or reasons which would justify them in Suggesting that any of the 10 
specified items could properly be described as agricultural 1nccme, within the 
definition of agricultural income contained in S 2 (1) of the Indian Income- 
tax Act, 1922. Their Lordships acco1dingly agree with the negative answer 
which has been given to Question 1”, 


No decision directly deciding this question in favour of the 
assessee was cited to us by the learned advocate for the 








1. (1930) L. R. 57 I. A. 228: 1. L. R. 58 Cal. 430 : 59 M. L. J. 814 (P. C.). 
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assessee. On the other hand, some decisions of Indian Courts 
were cited to us by the learned advocate who appeared for the 
Commissioner of Income-tax as supporting the contention of 
the Crown. Ihave already noticed the decision in Umed Rasut 
Shaka Fakir v. Anath Bandhu Chaud/wrii—the mela case.. At 
page 639 the learned Judges Rampini and Gupta, JJ., observed 
as follows :— 


“Tt would seem to us that the profits of a mela cannot be regarded as 
incomes derived from agriculture. The land on which the mela is held is no 
doubt land used for purposes of agriculture when it 1s not being used for the 
purposes of the mela, but when it 1s being used for the purposes of the mela, 
it 18 not being used for agricultural purposes, and therefore the profits of 


the mela are not incomes, which would be exempt from incometax under 
S. 5 of Act II of 1886.” 


In Emperor v. Probhat Chandra Barua? it was held that 
income derived from fisheries, and from sthaljat (1.e., land 
used for stacking timber) is not “ agricultural income” or “ in- 
come derived from land which is used for agricultural pur- 
poses” within the meaning of Ss. 2 and 4of the Income-tax Act 
(XI of 1922). The question is discussed by Rankin, J. (as he 
then was) at page 924: 


“Tt remains to consider the Assessee’s claim to exemption as a claim to 
come within the provisions of ‘S. 2 of the Act. In my opinion, income 
derived froma fishery 15 not ‘rent or revenue derived from land which is used 
for agricultural purposes. Learned counsel for the Assessee has suggested 
that land used for agricultural purposes becomes at certain seasons flooded, 
and that in bhus and dobas thus formed over such land there may be rights 
of fishing of some value. Any such case will require careful consideration 
on its own facts. If the argument is that the income in sucha case is ‘derived 
from land which is used for agricultural purposes’ although it is not derived 
from any such use, it may be observed that the decision in the mela case— 
[Umed Rasul Shaha Fakir v. Anath Bandhu Chaudhuri!]| is some authority 
the other way. From the papers ın the present case I do not collect that this 
is the special case made by the Assessee, who claims to own extensive fisheries 
called j;alkar mchals, which are leased out, in consideration of the payment of 
rent called jalka rent. In my opinion, ‘fishery’ is not ‘agricwture’ nor an 
‘agricultural purpose,’ and income derived from fisheries is not exempt as 
such even when the fisheries are comprised in a permanently settled estate.” 


Similarly Page, J. (as he then was) remarked at page 528 
as follows :— ., 

“I agree with the view expressed by the Commissioner that income 
denved from fisheries cannot reasonably be regarded as income derived from 
agriculture, however wide the meaning may be, which is attributed to the 
word agriculture It is, I think, unnecessary to dilate upon the subject and, 
in my opinion, income derived from fisheries is not within any of the exemp- 
tions set out in S. 4 of the Incometax Act.” 


The Patna High Court had to consider this question in the 
case reported in Sfaharajadhiray of Darbhanga v. Commis- 


ne 


1. (1901) I. L. R. 28 Cal 637. 2. (1924) I. L. R. 51 Cal 504. 
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stoner of Inconie-tax,1 where they held that “ rent derived from 
jatkar (fisheries), hats (markets) and ghatlagt (moorings and 
ferries) is not income derived from agriculture’. Sir Dawson 
Miller, C. J., discussed this question at page 486. Reference 
was made to the Oxford Dictionary, among others, to under- 
stand the meaning of the word “agriculture”. This is what the 
learned Chief Justice stated at page 485 : 


“It was urged, however, that fisheries were, or might be in certain cases, 
as where the fishing is from tanks, so intimately connected with the pursuit 
of agriculture that they should be included under that designation. The 
popular conception of agriculture, even if ıt should include the rearing of live 
stock and poultry fed on the produce of the land and requiring ın certain 
cases cultivation of the land for grazing purposes, or otherwise, seems hardly 
wide enough to include the rearing of fish in rivers or tanks, Agricultural 
income is defined in clause (2) of the Income-tax Acts of 1918 and 1922. The 
definition includes rent or revenue derived from land used for agricultural 
purposes as well as income derived from agriculture and from the sale of 
agricultural produce. The definition does not carry the case any further. 
The question is whether the rent paid for the fishing rights, or for the mar- 
kets, ferries or moorings is income derived from agriculture. In my opinion 
itis not. The fact that the Bengal Tenancy Act by S. 193 applies the proce- 
dure provided by the Act for the recovery of arrears of rent to suits for 
recovery of anything payable in respect of fishery rights and the like is of no 
assistance to the petilioner It rather emphasises than otherwise the differ- 
ence between revenue derived from land let for agricultural purposes and 
that derived from fisheries and the other sources of income mentioned in the 
section, Nor does it seem reasonable to hold that income derived from 
fishing over land covered by water and which is not used for any agricultural 
purpose 18 income derived from agriculture. Fish are not the produce of the 
land, Their natural element is the water and their cultivation and welfare 
depend in no sense upon agriculture. It may be that in ceitain cases the 
jalkar tights include the right to cultivate the soil of the tank when dry but 
the facts of this case do not show that the income sought to be exempted 
from tax was other than that derived from the right to catch fish, In my 
opinion the question whether the income derived from jalkar, hats, and 
ghatiag: is agricultural income and so exempt from income-tax should be 
answered in the negative,” 


Reference was made by the learned advocate for the asses- 
see to Halsbury’s Laws of England, Volume 14, page 572; but 
I do not think that that really solves the question before us. 
Right to fishery may be an interest on the immoveable pro- 
perty, but that does not, in my opinion, lead to the conclusion 
that income from leasing the right to catch fish in a tank is 
agricultural income within the meaning of the Income-tax Act. 

For the above reasons, I am of opinion, that the assessee’s 
second contention also should be overruled. 

It follows that the income of Rs. 6,956 derived by the 
assessee from the lease of the right to fish in the tanks and con- 
nected supply channels in the Zamindari was properly included 
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in the assessment made under the Income-tax Act, and I agree 
with my Lord that the question should be answered in the 
negative. 

Cornish, J—I am of the same opinion. Ido not think it 
makes any difference whether the money paid to the Zamindar 
for the fishing rights in his tanks is called rent or revenue. It 
might be described by either word. The test of its exemption 
from income-tax is whether it is “agricultural income” as 
defined by the Act. One of the purposes for which the tanks 
are used is irrigation, which is undoubtedly an agricultural 
purpose. But the money sought to be taxed is received for the 
right of catching fish, and there is ample authority that the use 
of a tank as a fishery is not a use of land for agricultural 
purposes: Probhai Chandra Barua v. King-Emperor|, Emperor 
v. Probhat Chandra Barua’ and Maharajadhiray of Darbhanga 
v. Commissioner of Income-tax3. In those cases, it is true, the 
tanks do not appear to have been used for any other purpose 
than a fisbery. And in the Patna case, Sir Dawson Miller, 
C. J., suggests that it might make a difference if the fishing 
rights included a right to cultivate the bed of the tank when 
dry. The argument here is that if the land is used for an 
agricultural purpose, any source of income from it is agricul- 
tural income. This supposes that agricultural income means 
income derived from agricultural land. But, the definition 
clause in Section 2 (1) (a) shows that the income intended is 
the income derived as rent or revenue from the use of the land 
for agricultural purposes. If this be so, the income derived 
from the use of the land for some purpose which is not 
agricultural is not “agricultural income ”’. 


K. © Question answered in the negative. 





-e 


1. (1930) L. R 57 I. A. 228: I. L. R 58 Cal. 430: 59 M. L. J. 814 (P. C.). 
2, (1924) I. L. R. 51 Cal 504. 3. (1924) L L. R. 3 Fat. 470. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras. ] 


PRESENT :—LorD BLANESBURKGH, Lorp RUSSELL OF 
KILLOWEN AND SIR DinsHaH MULLA. 


The Secretary of State for India in Council .. Appellant* 
Os 
Velivelapalli Mallayya, since deceased, and 
others .. Respondents. 


Grant—Inam—Estent of—Inam register showing extent ın puttes and 
acres—Actual acreage found to be much larger—Boundaries correctly 
described in pechu accownts—Grani of entire village or only of specified 
acreage—' Mayor” and “minor” mams—Khandnka— Meaning of. 

The extent of Gudimala Khandrika (a part of the village of Rames- 
waram iu Godavari District) was stated, in the bhuband accounts of the 
village prior to 1858, to be 70 odd putttes. The original grant of the inam 
in favour of the temple was lost but ın 1860 when the grant was confirmed 
the extent was specificd in the Inam Register both in putises and in acres, 
viz., 70 odd puttes or 560°79 acres. From at least 1860, the temple was in 
possession and paid only Rs 20 as quit-rent for the entire inam. In the 
re-survey of 1901, the extent of the khandrika was in fact found to be 
1837:40 acres. In 1917, the Board of Revenue resolved that the extent of 
the inam settled on the temple was only 560°79 acres and that for the excess, 
full assessment should be levied. 

Held that, having regard to the boundaries of the 1nam specified in the 
statements of the Kulkarni in 1859, the demarcation numbers in the Inam 
Register prepared about 1860, and the figures in the pechu accounts of 1866 
confirmed by the Inam Commissioner ın 1872, what was settled as inam was 
the whole village of Gudimala Khandrika and not only 560'79 acres and that 
the excess was not subject to full assessment. 

Technically, a major inam is a whole village or more than one village, 
and a minor inam is something less than a village. 

A &handrika means a small hamlet. It is a large block of land granted 
as inam, less than a village, but much larger than an ordinary inam. 


Consolidated Appeal No. 117 of 1929 from a judgment 
and two decrees, dated the 10th December, 1926, of the High 
Court of Madras, modifying a judgment and two decrees, dated 
the 24th December, 1921, of the Court of the Subordinate Judge 
of Rajahmundry, and made in Original Suits Nos. 72 and 73 
of 1919. 


The main questions for determination on the appeal were :— 
(1) Whether the respondents (archakas of a temple) were 
entitled to hold possession of lands, the subject-matter of Suit 
No. 72 of 1919, as rent-free inam lands, i.e., without the payment of 
any assessment to Government, and (2) Whether the respondents 
were liable to pay a water-rate on the lands the subject-matter of 
Suit No. 73 of 1919. 








"P, C. Appeal No. 117 of 1929. 29th July, 1932. 
R—8&2 
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The High Court having decided in favour of the plaintiffs- 
respondents, the defendant (Government) appealed to His Majesty 
in Council. 


De Gruyther, K. C. and Wallach for appellant. 

Dawson Miller, K. C. and Narasimham for respondents. 

29th July, 1932. Their Lordships’ judgment was delivered 
by 

Siz DinsHaw Mutta.—The principal respondents in this 
appeal are the archakas of the temple of Sri Krita Kritya 
Rameswara Swami Varu in a place known as Gudimala Khan- 
drika which forms part, as would appear from a survey map 
presently to be referred to, of the village of Rameswarain, 
situated in the Godavari District. Years ago, a grant was made . 
of certain lands in Gudimala Khandrika to the temple as inam, 
but the grant is lost and its origin is not known. In 1860 the 
grant was confirmed by the Inam Commissioner, subject to the 
payment of a quit-rent of Rs. 20 per year, and a title deed was 
issued to the temple, which, however, is not forthcoming. The 
main question in the appeal is as to the extent to which the 
grant was confirmed. 


It is usual to divide inams into two classes, namely, 
(1) major, and(2) minor. Technically, a major inam is a whole 
village or more than one village, and a minor inam is some- 
thing less than a village. A Rhandrika means a small hamlet. 
It is a large block of land granted as inam, less than a village, 
but mucli larger than an ordinary inam. See Mr. Maclean’s 
Manual of the Administration in the Madras Presidency, 
Vol. III. 


The first regular revenue survey in the Godavari District 
began in 1858. Demarcation and classification ‘vere completed 
in 1860-61, and field measurements in 1862. The survey map 
of the Rameswaram village was completed in 1862, and the 
total area of the village is stated on the map to be 3,860 acres. 


It would appear from the bhuband accounts of the Rames- 
waram village that before the survey of 1858 the extent of the 
village, as well as of Gudimala Khandrika, was expressed in 
puthes, a local measure, the extent of the village being 307 
odd putties, and that of Gudimala Khandrika 70 odd putties. 
There is nothing to show the extent of the village or of the 
Khandrika in acres before that date, nor is there any direct 
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evidence as to the rate of conversion from puttes into acres 
prevailing at that time. 

In 1860, when the grant was confirmed, the extent of Gudi- 
mala Khandrika was specified in the Inam Register both in 
putties and in acres, the extent in puthes being 70 and a fraction, 
as in the bAuband accounts, and that in acres being 560-79. It 
would appear from these figures that the rate of conversion 
then adopted by the Inam Commissioner was 8 acres per putt. 
But the temple has been in possession at least since 1860 of the 
whole of Gudimala Khandrika, and it paid only Rs. 20 per 
annum for the whole land in its possession until 1917. 


As has already been stated, the extent of the Khandrika in 
local measure was 70 puthes and odd. At the re-survey and 
re-settlement of 1900-01 it was found, excluding Government 
poramboke, to be 1,837-40 acres. If 70 putites and odd be 
regarded as equivalent to 1,837-40 acres, the rate of conversion 
would be 27-35 acres per putti, and not 8 acres per puit, which 
was the rate adopted by the Inam Commissioner. The main 
question in the appeal is as to the extent to which the inam was 
settled in 1860, whether it was 560-79 acres as stated by 
the appellant, or 1,837-40 acres as claimed by the respondents. 
This involves a subsidiary question whether the proper rate of 
conversion is 8 acres per putti as alleged by the appellant, or 
27:35 acres per putti as contended by the respondents. The 
respondents say that the Inam Commissioner erroneously 
converted puthes into acres at the rate of 8 acres per putt. 

The inam consists partly of wet and partly of dry land. 
As in the case of the inam, so in the case of wet land, the extent 
in the Inam Register is described both in puttes and in acres, 
the extent in puities being 514, and that in acres 400 which 
obviously is a mistake for 412. Here again the rate of conver- 
sion adopted by the Inam Commissioner was obviously 8 acres 
per puitt. If the rate were taken at 27-35 acres per putts, the 
extent in acres would be 1,408. One of the questions in the 
appeal is whether the temple is entitled to hoid 412 acres 
only free of water-cess as is the case for the appellant, or 
1,408 acres as claimed by the respondents. 


No demand was made by the revenue authorities of any 
assessment or water-cess against the temple until 1917. In that 
year the Board of Revenue passed a resolution to the effect that 
what was settled by the Inam Commissioner was not a whole 
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but a minor inam, that the extent of the inam so settled was 
560-79 acres only, and that the excess in the possession of the 
temple should be charged with full assessment. By the same 
resolution it was determined that the extent of wet land included 
in the inam was 412 acres only, and that irrigation by the 
temple of any area in excess thereof should be charged with 
water-cess. The Board. in fact, took their stand on the extent 
as expressed in the Inam Register in acres. Effect was given to 
this resolution by the Collector of Godavari, and the respond- 
ents had to pay the assessment and water-cess imposed by the 
Collector. 


Thereupon the respondents brought two suits out of which 
the present appeal arises against the appellant (who was the’ 
principal defendant in them both) on the 24th October, 1919, 
in the Court of the Subordinate Judge of Rajahmundry, one 
for a declaration that the whole village of Gudimala Khandrika 
was settled as inam, and not 560-79 acres only, and the other 
for a declaration that the extent of the wet land was 1,688 
acres (being the cxtent given in the Adangal account of the 
Khandrika for 1901), and not 412 acres only. The respondents 
also asked in each suit for an injunction and other relief. 

The appellant filed a written statement in each suit, repeat- 
ing in substance the resolution of the Board of Revenue of 
1917. 

The Subordinate Judge heard both the suits together, and 
delivered one judgment in both. He held that what was 
settled by the Inam Commissioner was not a whole but a minor 
inam, that the extent of the inam was 560-79 acres, and that of 


‘the wet land was 412 acres, and he passed a decree in each suit 


dismissing the suit with costs. m 

On appeal the High Court at Madras reversed the decrees 
of the Subordinate Judge. They held that the whole village of 
Gudimala Khandrika was settled as inam, and that the extent 
of the inam was 1,837-40 acres. As to wet land they held that 
its extent was 51} puthes as given in the Inam Register, and 
that it should be converted into acres at the rate of 27-35 acres 
per putti, and that the extent so converted was 1,408 acres. 
Accordingly, they passed a decree in each suit in favour of the 
plaintiffs-respondents. The defendant-appellant has appealed 
from these decrees to His Majesty in Council, and the appeals 
have been consolidated and heard as one appeal. 
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It was argued before their Lordships on behalf of the 
appellant that the extent of the inam as given in acres in the 
Inam Register was conclusive and that the learned Judges of 
the High Court erred in referring to the area in putties and in 
converting it into acres at the rate of 27-35 acres per putti. It 
must be recognised that there is no direct evidence of the rate 
of conversion, but the extent of the inam having been given in 
the Inam Register both in acres and putites, there is no reason 
why the extent in putties should be disregarded and the case 
decided with exclusive reference to the extent in acres. Their 
Lordships consider that the real question for determination is, 
whether what was intended to be settled by the Inam Commis- 
‘sioner in 1860 was a whole inam or a minor inam only; in 
other words, whether it was the whole village of Gudimala 
Khandrika that was then settled, or only 560-79 acres in it. 


The Inam Commission was appointed on the 16th Novem- 
ber, 1858, to inquire into title to inam lands. The mode in 
which the operations of the Commission were conducted has 
been described by Mr. Maclean* as follows :— 

“ Much information was prepared regarding the inams of each village 
by the taluq and village officers, and the Deputy Collector of the Commission 
inspected documents and took such further evidence as seemed proper, record- 
ing details in an English Register in which the rate of enfranchisement was 
calculated and the acceptance or refusal of the inamdar recorded. These 


registers were subsequently forwarded to the Commissioners for review and 
„confirmation and for the issue of a title deed.” 


As regards the land in the possession of the temple, two 
‘statements were prepared by the kulkarni of the village, both 
dated the 20th December, 1859, one in respect of 50 putties 
stated to be equivalent to 400 acres, and the other in respect of 
the remaining 20 odd putties stated to be equivalent to 160-79 
acres. The statements also give the boundaries of the inam 
and the extent both of the dry and wet land in the inam. 

The Inam Register gives the extent of the inam and that 
of the dry and wet land both in putties and in acres as in the 
kulkarni’ s statements. It does not, however, give the bound- 
aries, but specifies the demarcation numbers of the inam, which 
will presently be referred to. The Inam Commissioner con- 
sidered that the title of the temple to the 20 putties was doubt- 
ful, and he imposed a quit-rent of Rs. 20 per year on the inam. 





* See Standing Information regarding the Official Administration of the 
Madras Presidency, 2nd ed., 1879, p. 154. 
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The entries in the Register were confirmed by the Inam Com- 
missioner in January, 1860, and one title deed was issued in 
respect of the whole inam. The title deed, as already stated, 
is not forthcoming, but it was agreed that its contents must De 
taken to be the same in substance as those of the Inam 
Register. 


It is obvious from the entries in the Inam Register that 
the rate of conversion adopted by the Inam Commissioner was 
8 acres per putt, and it is this rate that is relied on by the 
appellant. Itis also the rate adopted by the kulkarns in his 
statements, but neither the boundaries nor the demarcation 
numbers bear out that rate. 


As to the boundaries given in the kulkarns’s statements, 
the Subordinate Judge considered that they were not the 
boundaries of Gudimala Khandrika; the High Court considered 
that they were. Their Lordships have examined the survey 
map, and they agree with the learned Judges of the High 
Court that the boundaries are not the boundaries of plots of 
land containing merely 560 acres, but of the whole of the 
Gudimala Khandrika claimed by the respondents as inam. 


The Inam Register gives the demarcation numbers of 
“fields comprised in the grant,” and they are “from 595 to 
765”. It was not disputed that these numbers coincide with 
the corresponding survey numbers of the inam. The numbers 
are important, for the extent of each of these survey numbers 
is given in the Survey and Settlement Register of 1866, and 
the total extent of Survey Nos. 595 to 765 amounts to about 
1,800 acres, a figure which approximates the respondents’ claim. 
To get over this difficulty, it was argued on behalf of the 
appellant that Survey No. 765, which itself confains about 845 
acres, was a huge swamp, and ought not therefore to have been 
included in the demarcation numbers tn the Inam Register. 
Their Lordships think that there is no substance in this argu- 
ment, and that No. 765, having been expressly mentioned in the 
Register, there is no reason why it should be excluded in 
determining the extent of the inam. 


If the boundaries of the inam are correctly stated in the 
bulkarni’s statements, and it was not suggested that they were 
not, there can be little doubt that what was intended to be 
settled was the whole village and not merely part thereof. 
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Again, if the demarcation numbers are correctly stated in the 
Inam Register, as their Lordships think they are, it is impossi- 
ble to maintain that the correct extent of the inam, when settled 
in 1860, was 560 acres only, as contended by the appellant; it 
must be somewhere near 1,800 acres. Their Lordships think 
that the boundaries and the demarcation numbers completely 
destroy the appellant’s case. 


Next in order of date is the pechu account of Gudimala 
Khandrika. The account came to be prepared in this way: in 


1865 the Board of Revenue passed certain rules contained in - 


Standing Order No. 61 of the Board for dealing with excess 
over and above the area entered in the Inam Commissioner’s 
title deeds, which might in the course of the revenue survey be 
discovered in “minor” inams. The iollowing is the material 
part of the Order :— 


“ Gi) Allowance for low rate of conversion and inaccuracies of 
measurement.—Should it appear on survey that the customary local rate for 
converting the native measure into acres is inadequate, then the inamdar 
should be allowed free of all additional charge such area in acres as, on the 
average of the village in which the land is situated, may appear fairly to 
represent the registered extent of the inam in the Jocal native measure, plus 
an allowance of ten per cent. to cover original inaccuracies of measurement. 


“ (ul) Charge for survey of éescess,— Any excess in the inam discovered 
by survey beyond the area thus calculated should be charged with full 
assessment leviable on land of similar quality in the same village.” 


Pursuant to the above order, two. pechu or “excess” 
accounts were prepared by the village officer, one of the 
Rameswaram village, excluding Gudimala Khandrika, and the 
other of Gudimala Khandrika, both dated the 5th June, 1866. 
It would appear from the former account that a putt in that 
part of the village was found to be equivalent to about 8-50 
acres, and the excess over 8-50 plus 10 per cent. was treated as 
an encroachment liable to full assessment. Such an excess was 
found in fact in some of the inams mentioned in the account, 
and the account shows the extra amount payable in respect of 
the excess. But it is quite different as regards the Gudimala 
Khandrika account. The account gives in column 2 the extent 
of the inam in local measure, namely, 70 odd putes, and in 
column 4 its extent as entered in the registered patta, that is, 
5600:79 acres. These figures are the same as those in the Inam 
Register. The account then gives in column 12 the extent as 
found on actual survey, namely, 1,917-6 acres, being about 
1,356 acres more than that in the Inam Register, and in 
column 17 the total amount of “assessment to be collected 
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hereafter,” which is there stated to be Rs. 20 per year, this 
amount being the same as that in the Inam Register. It is clear 
from this account that though the extent of this inam was 
found on survey to be in excess of that in the title deed, the 
amaunt payable by the inam was not increased. This could 
only be on the footing that the 1,356 acres were not treated as 
an “excess” within the meaning of Standing Order No. Ol, 
which again could be accounted for only if the 70 putites and 
odd were treated as equivalent to 1,917-6 acres. And this is 
exactly what the officer who prepared the account would appear 
to have done, for the figures 1,917-6. appear also in column 6, 
and the heading of that column, supplementing the torn part 
from the heading of the corresponding column of the pechu 
account of Antervedi, may fairly be taken to be, “ Acres at 
27-35 per puit corresponding to the measurement tn the couniry 
on the acreage of the village in the survey”. His mode of 
dealing with this particular inam shows clearly that the officer 
responsible for it treated the inam not as a minor, but as a 
whole inam. The account cannot be explained on any other 
footing. 

It would appear from the judgment of the trial Judge that 
it was suggested before him on behalf of the appellant that the 
offcer who prepared the account was “ rather actuated by a 
desire to benefit in some way the religious institution in 
question,” and the suggestion was accepted by the trial Judge. 
Again, it is stated in ground No. 12 of the grounds of appeal 
set out in the petition for leave to appeal to His Majesty in 
Council, that the High Court ought not to have attached any 
weight to the two pechu accounts as they were on the face of 
them “unreliable and fraudulent”. This, no doubt, was the 
only available ground on which the pechu account of this inam 
could be assailed, but there was no foundation for it, and it is 
gratifying to note that these charges were not repeated before 
this Board. ` 

What was done by the village officer in 1866 was confirmed 
by the Inam Commissioner in 1872. In that year there was 
some correspondence between the Collector of Godavari and the 
Inam Commissioner from which it would appear that for the 
purpose of assessment, Gudimala Khandrika was treated as a 
separate village with a recognised boundary, and therefore not 
liable to further assessment, while as regards the rest of the 


LXII] THE MADRAS LAW JOURNAL REPORTS. 657 


Rameswaram village the excess over 9-37 acres was charged 
with full assessment. The figure 9-37 is made up of 8-52 acres, 
being the average per putty in that part of the village as found 
on survey, and ‘85 acre, being the 10 per cent. allowance men- 
tioned in the Standing Order. This shows that the inam of 
Gudimala Khandrika was recognised as a whole inam, while 
the inams in the rest of the Rameswaram village were treated 
as minor inams. 


Then came certain proceedings in 1876 as regards the 
village-cess of the inam, which, though not connected in any 
way with assessment, are remarkable for the fact that the extent 
of the inam is there stated to be 1,909-93 acres, and the inam 
is regarded as an “ entire village”. 

Lastly, at the re-survey and re-settlement in 1900-1901, the 
inam was surveyed as a separate village, and its extent was 
found to be 1,910-87 acres, of which 1,837-40 acres was stated 
to be inam, and the rest Government poramboke. It would also 
appear from the Adangal account of Gudimala Khandrika for 
1901 that the wet land was 1,693 acres, which was the extent 
originally claimed by the respondents in the suits. 

Upon a consideration of the documents mentioned above, 
their Lordships are of opinion that the whole village of Gudi- 
mala Khandrika was settled as inam, and they are in complete 
agreement with the High Court in all the conclusions reached 
by them. 

Their Lordships will therefore humbly advise His Maj esty 
that the appeal should be dismissed. The appellant will pay the 
respondents’ costs of the appeal. 

Solicitor for appellant: Solicitor, India Office. 

Solicitors for respondents: Douglas, Grant and Dold. 


Ke Je Ref Siok. Appeal dismissed. 
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PRIVY COUNCIL. 
[On appeal from the Chief Court of Oudh at Lucknow. | 
PRESENT :—LoRD RUSSELL oF KILLOWEN, SIR GEORGE 
LOWNDES AND SIR DinsHAH MULLA. 


Musammat Brij Indar Kuar .. Appellant 
v. 
Thakur Jai Indar Bahadur Singh .. Respondent. 


Receiwer—Admimstration suuti—Annutty charged on properiy—Pay- 
meni by judgment-debtor of arrears of annusty to Receiver appomted by 
the Court—Defalcations of Recetver—Remedy of annustant against the 
property charged not affected—Civil Procedure Code, 1908, O. 21, R. 1 (c). 


The appellant, who was entitled under a will and codicil to an annuity 
charged on certain properties, brought a suit for administration of the 
testator’s estate against the respondent, the residuary legatee, and obtained a 
decree, affirming the charge and appointing a Receiver. The respondent 
paid’ to the Receiver the arrears of annuity due to the appellant, but the 
Recciver misappropriated the same, and the appellant applied for execution 
of the decree by sale of the properties charged with the payment of her 
annuity. 

Held, (1) that the Receiver was not an agent of the appellant with 
authority to receive payment on her behalf, (2) that there was no order of 
the Court under which the respondent paid or was authorized to pay the 
money to the Receiver, and (3) that under the circumstances, the appellant 
was entitled to recover the arrears of the annuity by sale of the properties 
charged. 

Judgment of the Chief Court of Oudh (reported in 117 Indian Cases 
748) reversed. 


Appeal No. 56 of 1930 froma decree of the Chief Court 
of Oudh, dated the 1st March, 1929, which varied a decree of 
the District Judge of Lucknow, dated the 4th July, 1928. 

The facts of the case are fully set out in their Lordships’ 
judgment. . 

The main question for determination on the appeal was 
whether, when a Receiver appointed by the Court in an administra- 
tion suit misappropriates moneys paid to him by the judgment- 
debtor for payment to the decree-holder, the loss should fall on the 
judgment-debtor or on the decree-holder? The Full Bench of the 
Chief Court of Oudh held, after referring to the decisions in Orr 
v. Muthia Chettil and Muthia Chetti v. Orr’, that, in the circum- 
stances, the loss occasioned by the defalcations of the Receiver 
should be borne by the decree-holder.: 

Against the said decision of the Chief Court, the decree-holder 
appealed to His Majesty in Council. 

Dunne, K. C. (with Amtend Jackson) for appellant —The 
Receiver was not the agent of the appellant, so as to bind her by 


nt 


"P. C. Appeal No. 56 of 1930. 9th May, 1932. 
Oudh Appeal No. 13 of 1929. : 
1, (1894) L L. R. 17 Mad 501. 2 (1897) i. L. R. 20 Mad 224. 
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receipts of money belonging to the estate which he never paid to 
her but misappropriated. No such payments to the Receiver could 
constitute payments to her (the decree-holder), so as to bar her 
rights under the decree : Orr v. Muthia Chetiil and Muthia Chetti 
v. Orrà and O. 21, R. 1, Civil Procedure Code, referred to. 


The charge in respect of the annuity created in the appellant’s 
favour was still subsisting and was not superseded by the Receiv- 
er’s defalcations, and the appellant was not precluded from having 
the properties charged put up for sale. 

De Gruyther, K. C. (with Wallach) for respondent.—Pay- 
ments made to the Receiver under the directions of the Court in 
the administration suit, would discharge the judgment-debtor: see 
clause (c) of O. 21, R. 1 of the Code. 

[Their Lordships observed that there was no order of the 
Court directing payments of the annuity to the Receiver.] 

The Chief Court assume that the payments were required to 
be made to the Receiver under an order of the Court. 

Dunne, K. C. replied. 

Sth May, 1932. Their Lordships’ judgment was deli- 
vered by 

SR DinsHAH M uLLA.—Thakur Rajindra Bahadur Singh 


died on the 18th October, 1912, leaving a will, dated the 14th- 


June, 1907, and a codicil, dated the 4th October, 1912. By 
his will he bequeathed the residue of his estate to his nephew, 
who is the respondent before this Board. By his codicil he left 
a monthly sum of Rs. 200 to the appellant, Rs. 500 to his 
widow, Rs. 300 to another daughter and Rs. 30 to a female 
servant, and charged certain properties with the payment of 
the annuities. i 

All the annuities fell into arrears, and on the 30th January, 
1920, the appellant, who was then a minor, brought the suit 
out of which the present appeal arises against the respondent 
to recover the arrears of the annuity due to her, for the adminis- 
tration of the estate of the testator, and for the appointment of 
a receiver. The other annuitants were joined as defendants to 
the suit. 

Two other suits were also filed, one by the appellant’s 
sister and the other by the servant, to recover the arrears of 
the annuities due to them. 


1. (1894) I. L. R. 17 Mad. 501. 2. (1897) I. L. R. 20 Mad. 224. 
3. The rights of the annuitants were dealt with and declared by the 
Privy Council in 22 C. W. N. 305.—K. J. R. 
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All three suits were heard by the District Judge of Lucknow, 
and on the 14th October, 1922, a preliminary decree was passed 
for the administration of the estate. Babu Brijmohan Dayal, a 
pleader of the Court, was appointed receiver without security, 
with power to sell the properties, and a scheme was framed for 
the payment of past as well as future annuities to all the four 
annuitants. A schedule of the properties charged with the 
payment of the annuities was appended to the decree. 


Against this decree the respondent appealed to the Court 
of the Judicial Commissioner of Oudh, proposing an alternative 
scheme for the payment of the arrears, which up to the 18th 
October, 1923, had amounted to Rs. 73,950-8-0, and for the 
payment of future annuities. The Judicial Commissioner con- 
sidered that the scheme was reasonable, and passed a decree 
on the 13th December, 1923, declaring that the appellant was 
entitled te Rs. 26,400 for arrears up to the 18th October, 1923, 
and to a further payment of Rs. 200 per month for her life, and 
providing for the payment of the Rs. 73,950-8-0 out of two 
sums, one of Rs. 47,668-15-6, being the aggregate of four of the 
items specified in the schedule to the decree, and the other of 
Rs. 26,281-8-6 which the respondent was ordered to pay into 
Court to make up the Rs. 73,950-8-0. The four items referred 


to above were :— 


Rs, A. P. 
3493 0 0 .. Estimated value of cattle in the possession of the 
receiver. 

27,929 4 7 .. Represented by War Bonds purchased out of Rs. 20,000 
paid into Court by the Court of Wards under a decree 
for Rs. 1,00,000 and deposited for safe custody with 
the Allahabad Bank, Lucknow. 

1,746 10 11 .. Price of cattle sold by receiver. 

14.500 0 0 .. Government promissory notes also deposited with the 
Allahabad Bank. 

47,608 15 6 


It would appear that the respondent was restrained by an 
injunction from realising the decree for Rs. 1,00,000 against 
the Court of Wards. It was directed by the decree that if the 
respondent paid into Court Rs. 26,281-8-6 and executed certain 
hypothecation deeds on or before the 12th March, 1924, the 
injunction should be dissolved, otherwise the appeal should be 
dismissed. The decree also contained a clause providing that 
«all the annuitants shall be entitled to recover their annuities 
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from the properties ” specified in the decree. As regards future 
payments, it was directed that they should be made every six 
months instead of every month. 


The respondent paid the Rs. 26,281-8-6 into Court, and 
filed the hypothecation deeds within the time fixed by the Court, 
and the injunction was removed by an order made on the 
18th March, 1924. 


Subsequently the receiver complained to ihe Court that no 
cattle had come into his possession, nor had any been received 
by him, and that the value of the War Bonds and the Notes 
had been over-estimated. Thereupon the respondent undertook 
to pay into Court the two cattle items and the deficiency, if 
any, that might arise on a sale of the securities. 

In July, 1924, the receiver “obtained possessicn of the 
securities from the Allahabad Bank, and he absconded in 
September, 1925. It is not known what he did with the securi- 
ties, nor is it known how much he paid to the other annuitants. 


After several fruitless attempts to recover the annuity due 
to her, the appellant presented an application to the District 
Judge on the Sth April, 1928, for execution of the decree by 
sale of the properties charged with the payment of the annui- 
ties under the decree. She stated that, in addition to the 
Rs 26,400 awarded to her by the decree, a further sum of 
Rs. 3,600 had become due to her from the 19th October, 1923, 
up to the 18th April, 1925, and that nothing had been paid to 
her. She also complained that the respondent had failed to pay 
into Court the several sums which he had undertaken to pay. 


To this the respondent filed a reply raising various conten- 
tions as regards his undertaking. He also alleged that he had 
paid to the receiver three six-monthly instalments of Rs. 6,180, 
Rs. 6,000 and Rs. 6,180 on account of annuities due from the 
19th October, 1923, to the 18th April, 1925, and contended that 
if the receiver misappropriated the money and the securities, 
the loss should be borne by the appellant and the other annui- 
tants. 


The District Judge found against the respondent on all 
points, and by his order, dated the 4th July, 1928, he directed 
execution to issue. 


Against this order the respondent appealed to the Chief 
Court of Oudh. The learned Judges agreed with the District 
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Judge that the respondent had failed to carry out his under- 
taking, but they held, differing from him, that the payment by 
the respondent of the three sums to the receiver was proved. 
The question as to who should suffer for the receiver’s detalca- 
tions was, they thought, one of great importance, and they 
referred the following question to a Full Bench :— 


“ Where the judgment-debtor is proved to have paid money, due from 
him under a decree passed by the Court, to the Receiver appointed by the 
Court for realising certain sums of money and making payments to the 
decree-holder or decree-holders, or other money or property is proved to have 
come to his hands and the Receiver is found to have misappropriated the 
money and the property, on whom should the loss fall? Should the loss fall 
on the judgment-debtor or on the judgment-creditor ?” 


The answer given by the Full Bench was that the loss 
should be borne by the judgment-creditor, that is, the appellant. 

After receipt of the opinion the learned Judges delivered 
their judgment. They held that, having regard to the opinion 
of the Full Bench, the only liability of the respondent was to 
pay what he had undertaken to pay into Court, which they 
fixed at Rs. 13,621-14-10. Accordingly, they passed a decree 
on the Ist March, 1929, declaring that the respondent was 
liable to pay Rs. 13,621-14-10, out of which the appellant was 
entitled to only a proportionate share, based apparently on the 
supposition that the other annuitants were in like case with the 
appellant, as to which there was no evidence. They also 
directed that unless the respondent paid the amount into Court 
on or before the 1st June, 1929, a sufficient portion of the pro- 
perties should be attached and sold, but they seem to have 
given no direction as to the disposal of the sale proceeds in that 
event. From this decree the appellant has brought the present 
appeal to Iis Majesty in Council. 

It was urged before their Lordships on behalf of the 
appellant that the charge created by the decree was not affected 
by the defalcations of the receiver, and that no payment having 
been made to her, she was entitled to.be paid the full amount 
claimed by her out of the properties charged with the payment 
of the annuities. On the other hand, the respondent contended 
that except in respect of Rs. 13,621-14-10, which the Appellate 
Court had ordered him to pay, the charge had been satished 
and the properties freed from all liability to the appellant 
except for future instalments of her annuity. Their Lordships 
are unable to accede to this contention. In their opinion, the 
charge created by the codicil and affirmed by the decree was in 
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no way affected or impaired by the embezzlement of the 
receiver. The decree provides in express terms that all the 
annuitants are entitled to recover their annuities from the pro- 
perties charged. The appellant has admittedly received no part 
of the annuity due to her. She is, therefore, entitled to recover 
it by sale of the properties, and that is all she has asked. She 
makes no claim against the respondent personally. 

As regards the three half-yearly instalments, their Lord- 
ships think that it is clear that the respondent paid them to the 
receiver at his own risk. Counsel for the respondent have been 
unable to point to any order of the Court under which the 
respondent paid or even was authorised to pay these sums to the 
receiver, and it would be impossible to hold that he was the 
agent of the appellant with authority to receive payment on her 
behalf. 


The analogy relied on by the Full Bench of payment by a 
judgment-debtor to a bailif charged with the execution of a 
warrant of arrest or attachment is fallacious, ag every such 
warrant empowers the bailiff in express terms to receive pay- 
ment from the judgment-debtor. 


Their Lordships cannot conclude this judgment without 
referring to what seems to have been a grave dereliction of duty 
on the part of the Court which appointed the receiver in this case. 
It may be that under the Civil Procedure Code the Court has 
discretion to appoint a receiver without security, but it should 
obviously be done only in the most exceptional circumstances. 
In the present case all the parties to the suit, except the res- 
pondent, were females, and the appellant was until recently a 
minor. Under such circumstances their Lordships are unable 
to understand upon what ground the receiver could have been 
appointed without giving adequate security, and have been 
allowed to have the apparently unfettered control of money and 
securities to a large amount. Their Lordships think that the 
matter should be taken into consideration by the Chief Court 
and some very definite means devised whereby the recurrence 
of such a blot on the administration of justice may be avoided. 


In the result their Lordships will humbly advise His 
Majesty that this appeal should be allowed, that the decree of 
the Chief Court, dated the 1st March, 1929, should be set aside, 
and the order of the District Judge, dated the 4th July, 1928, 
restored, subject to the variation that the properties should not 
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be sold if the respondent pays Rs. 30,000 into the Chief Court 
within eight weeks from the date of the service upon him of a 
copy of the Order in Council. The respondent must pay the 
costs of the appellant in the Chief Court and before this Board. 

Their Lordships granted a petition of the appellant for 
the admission of further documents. The respondent must also 


pay the appellant’s costs of this petition and the supplemental 
record. 


Solicitors for appellant: James Gray & Son. 
Solicitors for respondent: T. L. Wilson & Co. 


K. J. R. Appeal allowed. 


PRIVY COUNCIL. 
[On appeal from the Court of the Judicial Commissioner of the 
North-West Frontier Province. ] 


PRESENT :—Lorp WRIGHT, SR LANCELOT SANDERSON AND 
Sir DinsHAw MULLA. 


Haji Mohammad Afzal Khan Appellants 
v. 
Malik Abdul Rahman and others Respondents. 


Co-sharers—Mortgage by one—Alloimeni of morigaged property, on 
subsequent partition, to the other co-sharers—Morigagee's remedy—Civil 
Procedure Code, 1908, S. 64—"“Private transfer'’—Arbitration out of Court 
—Award—Decree for partiron in terms of—Transfer pursuant to, 


Where one of several co-sharers mortgages his undivided shaie in some 
of the properties held jointly by them, and thereafter on a partition the 
mortgaged properties are allotted to the other co-sharers, they take those 
properties in the absence of fraud free from the mortgage and the sole right 
of the mortgagee is to proceed against the properties allotted to the mort- 
gagor in lieu of his undivided share. Byjnath Lall v. Ramoodeen Chowdry, 
(1874) L.R 11, A. 106, followed. 


A transfer of property made pursuant to a decree for partition based 
upon an award is a transfer under an order of the Court and not a privute 
transfer within the meaning of S. 64 of the Civil Procedure Code and cannot 
therefore be treated as void as against the claim of the attaching creditor, 
and it is immaterial, for this purpose, that the, award was made on a private 
agreement to refer, f.e, where the matters in difference were referred to 
arbitration without the intervention of the Court. 


Appeal No. 102 ot 1931 from a decree of the Court of the 
Judicial Commissioner, North-West Frontier Province, dated 


the Ist July, 1930, reversing a decree of the Subordinate Judge 
of Peshawar, dated the 22nd November, 1929. 








"P. C. Appeal No. 102 of 1931. 14th July, 1932. 
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The facts of the case are fully set out in their Lordships’ 
judgment. 

The following authorities were referred to during the argu- 
ments:—Byjnath Lall v. Ramoodeen Chowdryl, Qurban Ali v. 
Ashraf Ali3, Kasi Viswanatham Chettiar v. Ramaswami Nadar 
and Narayana Atyar v Biyari Bivit. 

Dunne, K. C., Noarasimham and K. Shrinivas Rao for 
appellant. l 


De Gruyther, K. C. and J. M. Parikh for respondents. 


l4th July, 1932. Their Lordships’ judgment was deli- 
vered by 

SIR DinsHAH MurLa.—The questions involved in this 
appeal relate to the effect of a partition of joint properties 
effected by a decree, where the decree is one made on an award, 
on a prior mortgage and a prior attachment of the share of one 
of the co-owners in some of the properties. 

Haji Malik Rahman, a Mahomedan, died in or about 
1910, leaving a will, dated the 12th June, 1910, whereby he 
devised certain immovable properties to his son Malik Mohib 
Ali, who is the third respondent in this appeal, and his two 
grandsons Sardar Ali and Sabz Ali, in three equal shares. On 
the death of Haji Malik Rahman, the third respondent entered 
into possession of the properties and recovered the rents and 
profits thereof on behalf of the family. Sabz Ali died in 1914 
leaving two children, who are the first and second respondents 
in this appcal, and on his death his one-third share in the above- 
mentioned properties passed to thein. The first and second 
respondents were both minors at the date of their father’s death 


and also at the date of the suit out of which the present appcal 
arises. 


On the 26th April, 1923, the third respondent and his son 
Sardar Ali executed a mortgage of some of the properties in 
favour of the appellant to secure payment of Rs. 1,00,000 lent 
and advanced to them by the appellant. The mortgage purported 
to be one with possession. 


On the same day the appellant granted a lease of the 


mortgaged properties to the mortgagors at an annual rent of 
Rs. 12,000. 








1. (1874) L. R. 1 I. A. 106: 21 W. R. 233. 

2 (1882) 1. L. R. 4 A. 219 (F.B.). 3. (1918) 35 M. L, J. 441. 
4. (1922) I. L. R. 45 Mad. 103: 41 M. L. J 557. ~ 
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Some time thereafter Sardar Ali died without leaving any 
issue, and on his death his one-third share passed to his father, 
the third respondent, as his heir. The third respondent thus 
became entitled to a two-thirds share in the properties, the 
remaining one-third being the share of the first and second 
respondents. 

The rent under the lease fell into arrear, and the appellant 
obtained three decrees for arrears for various periods against 
the third respondent, and in execution of the decrees attached 
four immovable properties, being properties other than those 
comprised in the mortgage, but forming part of the properties 
bequeathed by the will of Haji Malik Rahman. 

Subsequently, on the 19th August, 1926, Musammat 
Tajwar Sultan was appointed guardian of the person and pro- 
perty of the first and second respondents. Soon after her 
appointment she demanded their one-third share in all the 
properties from the third respondent. This was followed by a 
reference to arbitration on the 4th September, 1926, and an 
award was made on the 7th January, 1927. The third respond- 
ent made a statement before the arbitrators, but he did not 
disclose the mortgage to them. By their award the arbitrators 
awarded to the first and second respondents in lieu of their 
one-third share and the mesne profits thereof (1) some of the 
properties comprised in the mortgage, and (2) all the four 
properties attached as aforesaid. On the 10th February, 1927, 
a decree for partition was passed in terms of the award under 
cl. 21 of Schedule II of the Civil Procedure Code, and the first 
and second respondents were in execution of the decree put in 
possession of the properties allotted to them. It is upon the 
effect of this award and decree that the decision of the questions 
in this appeal depends. 

Subsequently an application was made on behalf of the 
first and second respondents under O. 21, R. 58 of the Code, 
to release the four properties from attachment, and the attach- 
ment was raised by an order dated the 18th January, 1928. 


Thereupon, on the 13th December, 1928, the appellant 
brought the suit out of which this appeal arises in the Court of 
the Subordinate Judge of Peshawar to establish his right to 
attach the two-thirds share of the third respondent in the 
four properties, and for a declaration that he was entitled to 
proceed against the mortgaged properties to the extent of the 
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two-thirds share of the third respondent in them. The plaint 
stated that the arbitration proceedings were collusive, and that 
even if they were not, neither the award nor the decree made 
on it could affect the appellant’s rights under the mortgage or 
the attachment, as they both were of a date prior to the refer- 
ence to arbitration. It would appear from the plaint that the 
appellant conceded that neither the mortgage nor the attach- 
ment was binding on the one-third share of the first and second 
respondents. 


The Subordinate Judge held that the arbitration proceedings 
were collusive, and passed a decree for the appellant on the 
22nd November, 1929. 


On appeal the Court of the Judicial Commissioner, North- 
West Frontier Province, considered that the suit was one under 
O. 21, R. 63 of the Code, and that no claim in respect of the 
mortgage could be included in such a suit, and the claim was 
accordingly not entertained. As to the attachment they held 
that there was no evidence to show that the award was obtained 
by fraud, and that the order releasing the properties from 
attachment was therefore correct. Accordingly they reversed 
the decree of the Subordinate Judge, and dismissed the plaintiff's 
suit. It is from this decree that the present appeal to His 
Majesty in Council has been brought. 


Two contentions were raised on behalf of the appellant 
before their Lordships. The first was that where one of several 
co-sharers mortgages his undivided share in some of the pro- 
perties held jointly by them, and the properties so mortgaged 
are allotted on a partition by arbitration without the interven- 
tion of the Court to the other co-sharers, the partition, being 
subsequent in date to the mortgage, cannot affect the rights of 
the mortgagee to enforce his charge against the share of the 
mortgagor in the mortgaged properties. The second was that 
where the interest of one of several co-sharers in some of the 
properties held jointly by them is attached in execution of a 
decree against him, and those properties are subsequently 
allotted to the other co-sharers on a partition by arbitration 
without the intervention of the Court, a transfer by the judg- 
ment-debtor of the interest so attached to the other co-sharers 
is a private transfer within the meaning of S. 64 of the Civil 
Procedure Code, and therefore void as against the claim of 
the attaching creditor, even if the transfer was made pursuant 
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to a decree passed on the award. It was not contended before 
their Lordships that the partition was unfair or that it was 
made with the object of defrauding the appellant. 


The respondents abandoned before their Lordships the 
contention as to misjoinder of claims that had prevailed with 
the Appellate Court, and invited their Lordships to decide the 
question in respect of the mortgage on its merits. 

As regards the first point, their Lordships are.of opinion 
that where one of two or more co-sharers mortgages his undivid- 
ed share in some of the properties held jointly by them, the 
mortgagee takes the security subject to the right of the other 
co-sharers to enlorce a partition and thereby to convert what 
was an undivided share of the whole into a defined portion held 
in severalty. If the mortgage, therefore, is followed by a 
partition, and the mortgaged properties are allotted to the other 
co-sharers, they take those properties, in the absence of fraud, 
free from the mortgage, and the mortgagee can proceed only 
against the properties allotted to the mortgagor in substitution 
of his undivided share. This was the view taken by the Board 
in Byjnath Lall v. Ramoodeen Chowdryl. In that case the 
partition was made by the Collector under Regulation XIX of 
1814 (Bengal), and the mortgagee was seeking to enforce his 
remedy not against the properties mortgaged to him, but 
against the properties which had heen allotted to the mortgagor 
in lieu of his undivided share; but the Board held that not only 
he had a right to do so, but that it was in the circumstances of 
the case his sole right, and that he could not successfully have 
sought to charge any other parcel of the estate in the hands of 
any of the former co-sharers. Their Lordships think that the 
principle enunciated in that case applies equally to a partition 
by arbitration such as the one in the present case. Their Lord- 
ships are therefore of opinion that the appellant is not entitled 
to enforce his charge against the properties allotted to the first 
and second respondents. The third respondent (the mortgagor) 
has not appeared before their Lordships, and their Lordships 
express no opinion as to any other rights which the appellant 
may have in respect of his mortgage. 


It was brought to their Lordships’ notice that on the 27th 
October, 1926, a suit had been brought by the appellant on the 





— 


1. (1874) L. R. 1 I. A. 106. 
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mortgage in the Court of the Subordinate Judge of Peshawar, 
and that a decree for money was passed in his favour on the 
27th February, 1928, which was altered into a mortgage decree 
on the 29th January, 1931. No argument was addressed to 
their Lordships as to the effect of these proceedings on the 
present suit, and their Lordships express no opinion as to this 
either. 


The second question falls to be decided under S. 64 of the 
Civil Procedure Code, which is as follows :— 

“Where an attachment has been made, any private transfer or delivery 
of the property attached or of any interest therein . . . . contrary to such 


attachment, shall be void as against all claims enforceable under the 
attachment.” 


A decree for partition may be made (1) in a suit for 
partition heard and decided by the Court itself; or (2) it may 
be made on an award in a similar suit, where the matters in 
difference between the parties to the suit are refefred to arhitra- 
tion by an order of the Court made on the application of the 
parties; or (3) it may be made on an award, where the matters 
in difference are referred to arbitration without the interven- 
tion of the Court, as in the present case. 


It was not disputed before their Lordships that a transfer 
of property made pursuant to a decree in the first two cases was 
not a “private” transfer. But it was argued that a transfer 
made pursuant to a decree in the third case stands on a different 
footing, for the proceedings in that case originate not witha 
suit but with a private agreement to refer, and the transfer, 
therefore, must be regarded as a private transfer within the 
meaning of S. 64 and void as against the attaching creditor. 
Their Lordships are unable to accept this argument. They 
think that a transfer made pursuant to a decree in the third 
case igs as much a transfer under an order of the Court asa 
transfer in the first two cases, and not a private transfer. As 
in the first two cases, so in the third, if the party against whom 
the decree is passed fails to transfer the property as required 
by the decree, the transfer may be enforced by proceedings in 
execution, and this is what actually happened in the present 
case. The third respondent did not deliver possession to the 
first and second respondents of the properties allotted to them 
under the decree until after execution had been taken out 
against him. Such a transfer cannot be said to be a private 
transfer within the meaning of S. 64, because the initial step 
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which led eventually to the decree was not a suit for partition, 
but an agreement to refer the question of partition to arbitration. 
Their Lordships, therefore, consider that the appellant is not 
entitled to proceed in execution against the properties allotted 
to the first and second respondents. 


In the result, their Lordships are of opinion that this 
appeal fails, and that it should be dismissed, and their Lord- 
ships will humbly advise His Majesty accordingly. The 
appellant must pay the costs of the first and second respondents 
before this Board. 


Solicitor for appellant: R. S. Nehra. 
Solicitors for respondents: T. L. Wilson & Co. 
K. J. R. Appeal dismissed. 


~- 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE JACKSON AND MR. JUSTICE 
MOCKETT. 


Chilukuri Ramayya --. Petitioner* (Accused—Peti- 
ioner in Cr. M. P. No. 13 of 1932 on 
the file of the Court of the District 
Magtstrate of Ktstna). 


Criminal Procedure Code (V of 1898), S. 476—Complatnt snder— 
Finding by Magıstrate— Need for statement that prosecution is expedient 
in the interesis of justice. 

When a Court seeks to complain under S. 476, Criminal Procedure Code, 
it 1s its duty to record a finding that it is expedient in the interests of justice 
that an enquiry should be made. Where in passing an order under Ss. 195-B 
and 476 of the Code the Magistrate stated the reason for the complaint to be 
that the accused “ perjured himself on an important fact touching the issue 
in question,” 

Held, that the finding recorded did not satisfy the requirements of the 
Code. . 

In re Yernent Satyanarayana, (1928) 28 L. W. 774, Chadutula Munu- 
swam Naidu v. Emperor, A.I.R. 1928 Mad. 783 and Surendra Nath Jana v. 
Kumeda Charan Misra, (1930) 51 C. L. J. 208, referred to. 

Namberumal Chetty v. Nawmiappa Mudali, (1930) I. L. R. 54 Mad. 331: 
59 M. L. J. 850, distinguished. . 


Petition under Ss. 435 and 439 of the Code of Criminal] 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the District Magistrate of Kistna, dated 28th April, 
1932, in Cr. M. P. No. 13 of 1932 presented to set aside the 
a a eh et 


* Cr. R. C. No. 480 of 1932. 26th July, 1932. 
(Cr. R. P. No. 446 of 1932.) 
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order of the Court of the Sub-divisional Magistrate of 
Gudivada in Criminal Miscellancous Petition No. 12 oí 1931. 


K. Kameswara Rao and C. Knsknachandra M ouleswar 
for petitioner. 


K. N. Ganapaths tor the Public Prosecutor (L.H. Bewes) 
on behalf of the Crown. 


The Court made the following 


ORDER. — The Sub-divisional Magistrate of Gudivada passed 
an order purporting to be under Ss. 195-B and 476, Criminal 
Procedure Code, that the present petitioner should be prosecuted 
for perjury under S. 195, Indian Penal Code. He accordingly 
forwarded the records to the District Magistrate, Kistna, for 
taking action against ihe petitioner under the above section. It 
is hardly the procedure contemplated in the Code as revised in 
1923 and the Sub-divisional Magistrate ought to have com- 
plained under S. 476 a point which was taken up on appeal to 
the District Magistrate who found that the Sub-divisional 
Magistrate’s proceedings were practically a complaint and that 
the petitioner had not been in any way prejudiced. The point 
which is now taken in revision against the District Magistrate’s 
order is not quite the same. It is now complained that the 
Sub-divisional Magistrate erred in not recording a precise 
finding that it was expedient in the interests of justice that an 
enquiry should be made into the offence. It might be possible 
to argue when the Sub-divisional Magistrate records in these 
terms “Further I find that he perjured himself on an important 
fact touching the issue in question regarding possession I 
therefore consider etc.” that he was in effect giving his opinion 
that a prosecution was expedient in the interests of justice. 
But considering the clear language of the Code we are not dis- 
posed to admit any argument of that sort. The Code lays 
down so as to leave no room for any doubt that the Court 
should record a finding that it is expedient in the interests of 
justice that an enquiry should be made and therefore Courts 
will be well advised always to make a record to that effect if 
that is their opinion; because most regrettable delays and waste 
of time sometimes arise by putting the superior Courts to the 
task of discovering whether they mean something which they 
have not written. We therefore allow the petition and 
remit these proceedings to the Sub-divisional Magistrate of 
Gudivada for such action as he deems necessary in the light of 
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the above remarks. If he wishes to regularise the complaint at 
this stage there is no legal objection to his doing so. 

In regard to the case-law on the subject it may be noted 
that our opinion is affirmed by two Judges of this Court in 
Chaduvula Munuswami Naidu v. Emperor], In re Yerneni 
Satyanarayana? and also in Surendra Nath Jana v. Kumeda 
Charan Misra8. The ruling in Namberumal Chetty v. Naintappa 
Mudah4 was based on the special wording of the order then in 
question. The learned Judges there observed that the order 
was very detailed and comprehensive. 


B. V. V. Case remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice WALLER AND MR. JUSTICE 
KRISHNAN PANDALAI. 


Krishna Kurup and another ... Appellanise (Defendants) 
V. 
Mammad and others ... Respondents (Plaintiffs). 


Civi Procedwre Code (V of 1908), O. 2, R. 2—Apphcabdrty— Mort- 
gage and lease—Same transaction but obligations bemg distmct— Prior surt 
by mortgagee-lessor for arrears of rent—Second sut for morigage 
amount and subsequent arrears of reni— Bar. 


A usufructuary mortgage of the mortgagor’s kanom kuzhikanom interest 
in certain gardens held under a jenmi provided for three years’ possession 
by the mortgagee, during which period he was to pay the jenmi’s michavaram 
and appropriate the balance of the income in lieu of interest at six per cent. 
on the principal. It further provided that after the period of three years the 
mortgagee was to receive the principal amount and surrender the property, 
and if the mortgagor failed to redeem tthat the mortgagee might continue in 
possession on the same terms. The mortgagor was also given the right, if 
he was unwilling to continue in possession as above, to realise the mortgage 
amount by bringing to sale the mortgagor’s right over the property and the 
mortgagor bound himself personally to pay any balance left unrealised by the 
sale. By an arrangement called“ marupat ” executed on the same day as 
the mortgage, the mortgagor took back possession of the property on lease 
for three years at a specified rent, part of which was to be paid to the jenmi 
as michavaram and the remainder to be paid to the lessor as interest on the 
mortgage amount. The lease provided for interest on the arrears of rent 
and also that such arrears should be a charge on the equity of redemption. 
The mortgagor having fallen into arrears in respect of the rent payable under 
the lease, the mortgagee sued and obtained a decree for the arrears of rent. 
The mortgagee sued later on to recover the mortgage amount and the 
subsequent arrears of rent. 


Held, that though forming parts of the same transaction the obligation 
under the mortgage and that under the lease were independent, and that the 





*S. A. No. 1630 of 1928. 12th February, 1932. 
1. A. I. R 1928 Mad. 783 2. (1928) 28 L. W. 774. 
3. (1930) 51 C. L. J. 208. 
4, (1930) I. L. R. 54 M. 331: 59 M. L. J. 850. 
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later suit was not barred by the provisions of O. 2, R 2, Civil Procedure 
Code. 

Ktshan Narain v. Pala Mal, (1922) L. R. 50 L A. 115:.L.R. 4 Lak 
32: 44 M. L. J. 123 (P. C), Muhammad Hafs v. Mirsa Muhammad 
Zakariya, (1921) L. R. 49 I. A, 9: I. L. R. 44 AlL 121; 42 M. L. J. 248 
(P.C.), Mukammad Hussain v. Abdul Ghafur Khan, (1921) I.L.R. 3 Lah 1, 
alia Ram v. Amir Chand, (1922) I. L. R. 4 Lah. 52 and Ramarayanimgar 
v. Maharajah of Venkatagirt, (1920) I.L R. 44 M. 301: 40 M L. J. 236, 
Teferred to. 

Appeal against the decree of the Court of the Subordinate 
Judge of Tellicherry in A. S. No. 151 of 1927 (A. S. No. 492 
of 1927, District Court, North Malabar) preferred against the 
decree of the Court of the Additional District Munsif of 


Tellicherry in O. S. No. 517 of 19 6. 
P. Govinda Menon for appellants. 


V. P. Karunakaran Nambiar and M. C. Sridharan for 
respondents. l . 
The judgment of the Court was delivered by. 


Krishnan Pandalat, J.—This second appeal arises from 
a suit to recover by sale of the mortgaged property and 
from the Ist defendant personally Rs. 747-10-4, made up of 
Rs. 600, the principal due on a mortgage and Rs. 147-10-4, 
arrears of rent with interest thereon due under a contem- 
poraneous counterpart of a lease (marupat) both executed 
by the Ist defendant to the plaintiffs’ predecessor-in-title. 
The defendants’ chief contentions were : (1) that the personal 
remedy was barred by limitation, which both the Lower Courts 
upheld and which is no longer in question, and (2) that 
the claim is barred by O. 2, R. 2 of the Code of Civil Pro- 
cedure, which both Courts overruled and which the defendants 
press again in this second appeal. . 

The mortgage, Ex. A, is a usufructuary mortgage, dated 
6th March, 1915, for Rs. 600 of the mortgagor’s kanom 
kuzhikanom interest in three gardens held under a jenmi. It 
provided for three years’ possession by the mortgagee during 
which he was to pay the jenmi’s michavaram and obtain 
receipts and appropriate the balance of the income in lieu 
of interest at six per cent. on the principal. After the 
period of three years the mortgagee was to receive Rs. 600 
and surrender the property. If the mortgagor {failed to 
redeem at the end of the period, the mortgagee could con- 
tinue in possession till he was paid off, paying the jenmi’s 
michavaram and appropriating the balance for interest on the 
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principal amount. If the mortgagee was unwilling to continue 
in possession as above, he was given the right to realisc the 
mortgage amount by bringing to sale the mortgagor’s rights 
over the property and the mortgagor bound himself to person- 
ally pay any balance left unrealised by the sale. 


It will be noticed that there is no covenant by the mort- 
gagor to pay interest as such either during the period of three 
years or after. The only method by which the mortgagee could 
get any interest is by taking possession and appropriating the 
balance of the income after payment of the jenmi's michavaram. 
By an arrangement very common in Malabar, where the culti- 
vator especially of cocoanut gardens clings with great attach- 
ment to possession so as to keep the trees he has planted under 
his own eye and not hand them over to another whose interest 
in them is only temporary and mercenary, the mortgagor on 
the same day as the mortgage, 6th March, 1915, took back the 
possession given under the mortgage by Ex. B called a 
‘marupai’ which means counterpart of a lease. Ex. B states 
that the mortgagor has taken back the possession of the pro- 
perty to be held on patiom (lease) for three years. The lessee 
binds himself to hold this property for three years at an annual 
rent of Rs. 64 out of which he agreed to pay Rs. 28 to the 
jenmi as michavaram and hand over the receipts to the lessor 
and also pay the remainder of Rs. 36 to the lessor as interest 
on the mortgage amount and obtain the lessor’s receipts for the 
payments. Ex. B also provides that if the rent remains in 
arrears it is to bear interest at 12 per cent. per annum and also 
that arrears of rent should be a charge on the equity of 
redemption. 


It is admitted that both documents were parts of the same 
transaction in the sense that they were brought into existence 
by an arrangement made at the same time for a common pur- 
pose. The mortgagor has remained in possession ever since 
the mortgage and lease. As he fell into arrears of the rent 
provided in Ex. B, the mortgagee brought a suit O. S. No. 435 
of 1923 and obtained a decree. This suit was brought in 1926 
for Rs. 600 due under Ex. A and for subsequent arrears due 
under Ex. B. 


The appellants’ (defendants’) contention is that on the date 
of the former suit in 1923 the plaintiff had the right to sue for 
the principal under Ex. A, that the payments under Ex. B are 
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really and substantially for interest, and that as the plaintiff 
failed to sue for tbe principal in the former suit after it became 
due, the present suit for it is barred under O. 2, R. 2, as ıt is a 
claim arising on the same cause of action as that on which the 
former suit was founded. Both the Lower Courts have 
overruled this contention. 

The principle on which cases of this class fall to be decided 
was explained by the Privy Council in Kishan Narain v. Pala 
Mali: 

“Tf a mortgage deed provides for the payment of principal and interest 
as independent obligations, O. 2, R. 2 of the Code of Civil Procedure does 
not preclude the mortgagee from suing to recover the principal by reason of 
his having previously sued for 2 personal decree for the interest due. But in 
the case of a mortgage deed which upon a default in the payment of interest 
gives the mortgagee the right to realise both the principal and interest, if 
the mortgagee, upon a default occurring, sues to realise the interest from 
the property, the rule above referred to precludes him from afterwards suing 


to realise the principal due, even if by his plaint in the first suit he has 
purported to reserve the right to do so.” 


In that case and in Muhammad Hafiz v. Muhammad 
Zakariya the mortgages were simple mortgages containing 
default clauses giving the mortgagee the right to sue for the 
principal on default of payment of interest on the stipulated 
dates. Even in such cases, if according to the deed there are 
independent obligations for the payment of principal and 
interest, the mortgagee is not debarred by O. 2, R. 2, by suing 
for a personal decree for interest alone from suing subsequently 
for the principal. The question in such cases therefore does 
not depend ou whether the agreement for interest and principal 
is expressed in one or more documents or whether the docu- 
ments, if more than one, all arose out of one transaction. The 
document or documents must be examined to see whether the 
obligation on which the former suit for interest was based was 
independerit of that on which the subsequent suit is brought. 

In this case the obligation to pay principal and that to pay 
rent which was the equivalent of interest, arose independently 
of each other. The mortgage being usufructuary, in the absence 
of a special covenant to pay, there would ordinarily be no 
personal obligation on the mortgagor’s part to repay the princi- 
pal, nor would the mortgagee be entitled to sue for sale. The 
plaintiffs’ right in this case to sue for sale for the principal is 
entirely due to the special covenant to that effect in the mort- 
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gage deed. As for interest, the mortgage deed does not 
provide at all for it, because the mortgage being usufructuary, 
the mortgagee was to be in possession and appropriate the 
income in lieu of interest. The defendants’ obligation to pay 
the income arose entirely out of the lease back by which he 
engaged to hold the property as lessee and his payments under 
the lease are legally payments of rent. Neither the fact that 
these payments if made would be appropriated by the lessor- 
mortgagee towards interest for which as such the mortgage did 
not provide, nor the fact that if the payments were not made, 
they would be charged on the equity of redemption can change 
the legal character of the payments. There is no provision in 
either of the two documents making the right of the mortgagee 
to sue for the principal depend in any manner on the failure of 
the mortgagor-lessee to pay the rents regularly. It cannot be 
doubted that after the expiry of the three years of the lease, 
the plaintiff was entitled to take back possession even if the 
rents were being regularly paid, and to enjoy the property 
either by himself or through another lessee; nor can it be 
doubted that after the three years the plaintiff would he 
entitled to sue for sale and realise the principal even if the 
plaintiff had taken back possession and there could therefore be 
no question of the defendants being in default of rent. These 
considerations show that the former suit was brought on an 
obligation or cause of action with which the right of suit for 
the mortgage money had no legal connection and that the 
present suit so far as it is for principal is founded on‘the right 
of suit provided by the mortgage deed and so far as itis for 
rent for a period subsequent to the old suit on the lease. 
Neither of these claims can be said to be included in the cause 
of action for the old suit which was for rent till then due. 


The above view is supported by the decision in Muhammad 
Hussain v. Abdul Ghafur Khan,l in which the facts were 
similar. To the same effect is Ralia Ram v. Amir Chand8. In 
both these cases it was held that the institution of the former 
suit based on the lease was no bar to a subsequent suit 
based on the mortgage and the observations in Madhwa 
Stdhanta Onahint Nidhi v. Venkataramanjulu Natdu3 were 
distinguished. In the latter case there was a usufructuary 





l1. (1921) I. L. R 3 Lah. 1. 2. (1922) I. L. R. 4 Lah. 52. 
3. (1903) I. L. R. 26 Mad. 662. 
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mortgage and a lease back. The mortgage provided for repay- 
ment at the rate of Rs. 65-10-0 per month made up of Rs. 35 
for principal and Rs. 30-10-0 for interest at 14 annas per cent. 
The mortgagee was to pay himself the interest at the above 
rate by letting out the property and if the rents derived 
fell short the mortgagors bound themselves to pay the defi- 
ciency every month. The mortgage deed also provided for 
compound interest on the monthly payments in arrears. 
By the lease back of even date the mortgagors took back the 
property as tenants at a rent of Rs. 30-10-0 per month 
agreeing to pay compound interest on rent in arrears at the 
rate mentioned in the mortgage deed and also agreeing to sur- 
render possession of the property on thirty days’ notice. The 
mortgagors made some payments but fell into arrears and 
remained in possession when the suit was brought for the 
recovery of the principal amount and interest at the agreed 
rate. Boddam, J., on the Original Side dismissed the suit hold- 
ing that the mortgage was a purely usufructuary one which 
did not give the plaintiff the right of suing either for principal 
or for interest and that the plaintiff having been given legal 
possession under the mortgage and let out the property to the 
mortgagors as tenants had only himself to thank if he did not 
recover possession from his tenants. In appeal a Bench of 
three Judges held that the mortgage and the lease back should 
be read together to determine the rights of the parties and so 
read the mortgage did contain a covenant to pay principal and 
interest in instalments and also conferred a power on the mort- 
gagee to take possession of the mortgaged property and apply 
the usufruct in the discharge of interest and principal. They 
therefore awarded the plaintiff a decree. That decision was not 
concerned with the effect of O. 2, R. 2, but only with the 
construction of the mortgage then in question. It is only an 
application of the rule that where there are several contem- 
poraneous documents evidencing a transaction, they must all‘be 
read together for determining the rights of the parties. In this 
connection reference may be made to Ramarayanimgar v. 
Maharajah of Venkatagiri,1 where in a case of a usufructuary 
mortgage and lease back where the lease contained a clause 
making the arrears of rent a charge on the mortgaged and 
other property it was held that the rights under the mortgage 
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and ihose under the lease are so far distinct Írom each other as 
to entitle the mortgagor to redeem the mortgage on payment of 
the principal sum due on the mortgage deed without at the 
same time having to pay the arrears of rent though charged on 
‘the equity of redemption. That would seem to supply the test 
whether the two obligations are one or independent so as to 
constitute the same or different causes of action. If in this 
case the defendant-mortgagor is, as he appears to be, entitled - 
to redeem the plaintiffs mortgage and to recover possession on 
payment of Rs. 600 without having at the same time to pay 
whatever arrears of rent may be due by him though charged 
on the equity of redemption (for which latter amount the 
plaintiffs remedy would be by a separate suit) itis impossible. 
to contend that the plaintiff’s old suit on the lease can operate 
as a bar under O. 2, R. 2, to the present one. 

The appellant however referred to two later cases from 
Lahore, viz., Rata Ram v. Diwan Chand1 and Diwan Chand v. 
Ralla Ram3. In the latter case the usufructuary mortgage, 
dated 29th April, 1914, was for Rs. 1,000 for a term of 18 
months and the lease back of the same date was for a period of 
11 months for a monthly rent of Rs. 4. In June, 1917, the 
mortgagor being still in possession as tenant, the mortgagee 
brought a suit for Rs. 120 claimed as arrears of rent. Only 
Rs. 4 was decreed, the rest of the suit being dismissed on the 
ground that the tenancy had expired at the end of 11 months. 
In May, 1919, the mortgagee brought a suit for Rs. 1,256 being 


_the principal amount of Rs. 1,000 and the balance claimed as 


arrears of interest. That suit was dismissed as barred under 
O. 2, R. 2, a decision which was upheld by the Lahore High 
Court in February, 1921. Then the mortgagee brought a third 
suit claiming possession and the question was whether the suit 
for possession was affected by O. 2, R. 2, and it was held that 
it was. That is not the present question which is whether the 
mortgagee’s second suit in that case for money was so affected. 
All that the cited decision says about that matter is that the 
ground of decision was that the two deeds should be read 
together. This is of no help to us in deciding the present case. 
We are not prepared to follow the other decision cited as it 
does not appear to give sufficient weight to the consideration 
whether though forming parts of the same transaction the 
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obligation under the mortgage and the obligation under the 
lease are, having regard to the intention of the parties, to be 
treated as independent. If,so, the fact that they arose out of 
the same transaction would not attract the bar under O. 2, 
R. 2. See Payana Reena Saminathan v. Pana Lana Palani- 
appal where the Privy Council said that the rule is directed to 
securing the exhaustion of the relief in respect of a cause of 
action and not to the inclusion in one and the same action of 
different causes of action even though they arise from the same 
transaction. In this case we have no doubt that the arrange- 
ment whereby the mortgagor was to remain in possession as 
lessee under the mortgagee was one intended to benefit the 
mortgagor himself and the agreement to pay rent was therefore 
as much in his own interest as in that of the mortgagee. The 


attempt to make use of O. 2, R. 2 in this connection is to - 


convert what was intended as a shield into a sword. 
The second appeal fails and is dismissed with costs. 


B. V. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JUSTICE PAKENHAM WALSH. 


Chingurupati Venkatasubba Rao .. Petittoners* (Accused) 
and another 
v. 
Naraharisetty Anjaneyalu .. Respondent (Complainant). 


Criminal Procedure Code (V of 1898), Ss. 4 (k), 157, 173, 190 pnd 
436—Complaini of kidnapping —Referred charge-sheet by Police—No 
offence io constitute a report—Sub-divisional Magistrate's order directing 
Police to file charge-sheet—Police filing charge-sheet—Successor as Sub- 
dtotstomal Magistrate —His order to treat ike case as one of civil natwre— 
` Application to Sessions Judge to revise the order— Whether Sub-divisional 
Magısirate's order to file a charge-sheet amounted to taking cognisance by 
Cort. 


Where a complaint of kidnapping having been originally made to the 
Police, the Police sent a referred charge-sheet to the Sub-divisional Magis- 
trate who ordered the Police to put in a charge-sheet and in reply the Police 
again put in a referred charge-sheet and in the meanwhile the Sub-divisional 
Magistrate who had passed the order was succeeded by another who directed 
the case to be treated as one of a civil nature and an application to revise 
the order was made before the Sessions Judge who ordered further enquiry 
into the complaint and the matter really turned upon the question as to 
whether the Sub-divisional Magistrate who directed the Police to put ina 
charge-sheet took cognizance of the case or not, 


` 
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Held, that the order of the Sub-divisional Magistrate directing the 
Police to put in a charge-sheet did not amount to taking cognizance of the 
offence. His successor therefore in dealing with the matter when the Police 
again sent up a charge-sheet was in the same position as if he had been 
dealing with the original report of the Police and his order directing the case 
to be treated as one of civil nature was not subject to revision by the 
Sessions Court. 


A Police referred charge-sheet, where, as in this case, it is reported that 
there has been no offence committed. cannot possibly be called a report on 
facts which constitute such offence. 


High Court Proceedings, (1878) 2 Weir 119 and (1875) 2 Weir 246 
and Criminal Revision Case No. 162 of 1895, referred to. 


Mere application of the Magistrate’s mind to acase will not amount to 
taking cognizance of the offence. Emperor v. Sourindra Mohan Chucker- 
butiy, (1910) I. L. R. 37 C. 412, distinguished. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of Session, West Godavari Division, at Ellore, 
dated 31st October, 1931 and made in Criminal Revision Peti- 
tion No. 12 of 1931 (Referred Charge-sheet. No. 3 of 1931, 
Sub-divisional Magistrate, Ellore). 


K. S. Jayarama Aiyar and G. Gopalaswami for peti- 
tioners. 

K. C. Nambiar and A. S. M. Nair for respondent. 

The Public Prosecutor on behalf of the Crown. 

The Court made the following 

OrpEeR.—This is a petition to revise an order of the 
learned Sessions Judge of West Godavari directing further 
enquiry into a'complaint of kidnapping. This complaint of 
kidnapping had been originally made to the Police on 15th 
March, 1931. The Police sent a referred charge-sheet to the 
Sub-divisional Magistrate who ordered the Police to put in a 
charge-sheet. In reply to this the Police again put in a refer- - 
red-charge-sheet ; meanwhile the Sub-divisional Magistrate who 
passed the order directing a charge-sheet to be put in was 
succeeded by another. The latter agreed with the Police and 
by his order on 27th June, 1931, directed the case to be treated 
as one of a civil nature. An application to revise this order 
was made before the Sessions Judge who ordered further 
enquiry into the complaint and it is against this order that this 
revision petition has been filed. 

The matter really turns upon the question as to whether 
the Sub-divisional Magistrate who directed the Police to put in 
a charge-sheet took cognizance of the case or not. The view 
of the learned Sessions Judge was that he took cognizance and 
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that therefore the case could not be disposed of by the order of 
his successor accepting the referred charge-sheet and remained 
pending. [tis agreed both by Mr. Jayarama Aiyar who argued 
the case for the petitioner and by Mr. Bewes for the Crown— 
and it is quite obvious—that the order directing the Police 
who had put in a referred charge-sheet to put in a charge sheet 
was not a legal order. The Police must be allowed to form 
their own opinion of a case when submitting their report and a 
Magistrate cannot ask them to change their opinion merely 
because he does not agree with them. In this case the Police 
were quite entitled to do what they subsequently did, and I 
think they were right, when they still entertained their former 
opinion, to submit another referred charge-sheet instead of a 
charge-sheet. It is clear from the Code and is not disputed 
that there are only two matters which the Sessions Judge can 
revise; under S. 436, Criminal Procedure Code, he can direct 
further enquiry to be made into any complaint which has been 
dismissed under S. 203 or sub-sec. (3) of S. 204, or into the case 
of any person accused of an offence who has been discharged. 


The first point urged for the petitioner is that there was 
no complaint before the Magistrate. With that contention I 
agree. There are only three ways in which a Magistrate can 
take cognizance of an offence and they are described in S. 190, 
Criminal Procedure Code: . 


“ (a) upon receiving a complaint of facis which constitute such 
offence; (b) upon a report in writing of such facts made by any police 
officer; and (c) upon information ieceived from any person other than a 
police officer, or upon his own knowledge, or suspicion, that such offence has 
been committed.” 

Admittedly neither (a) nor (c) applies to this case. 
Turning to (b), the words “ such facts” have to be read with 
clause (a), that is, as being “facts which constitute such 
offence’. A Police referred charge-sheet, where, as in this 
case, itis reported that there has been no offence committed 
cannot possibly be called a report on facts which constitute 
such offence. The learned Sessions Judge has relied on three 
rulings in 2 Weir—one case reported in 2 Weir 119 and two in 
2 Weir 246. It may be noted that none of these cases decided 
the matter in question. In the first case what was 
actually decided was that a Magistrate who agreed with the 
view of a complaint taken by the police officers that there was 
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no sufficient ground for launching an investigation need not 
send for and examine the complainant before dismissing the 
complaint. That is still good law, if we use “complaint” as 
meaning complaint to the Police. But the remark relied on and 
which finds a place in the heading is that a Police report 
(apparently of this sort) would give jurisdiction to a Magis- 
trate to enter upon an enquiry. This decision however was 
under the Code of 1872. There is no definition there of ‘‘com- 
plaint ” and the section which was being dealt with—S. 141— 
ran 

“A Magistrate may entertain a complaint of an offence, whether prefer- 
red directly by the complainant, or on report of a police officer, and may issue 


process, in the manner hereinafter prescribed, to compel the appearance of 
persons accused of such offences.’’ 


In S. 4 (a) of the Code of 1882 the word “ complaint” 
was first defined and that definition stands also in the Code of 
1898 as amended, S. 4 (A), which runs: 


“ ‘complaint’ means the allegation made orally or in writing to a Magis- 
trate, with a view to his taking action under this Code, that some person, 
whether known or unknown, has committed an offence, but it does not 
include the report of a police officer”. 

Hence the obiter remarks in 2 Weir 119 are not applica- 
ble to cases under the present Code. The next case is 2 Weir 
246—H. C. Proceedings, dated 24th July, 1875, No. 1552. What 
was held there was that a complaint made in the form of a 
police report may be dismissed without examining witnesses, if 
the facts stated in the report constitute no offence. That is 
still good law. This was again under the Code of 1872 and 
the obiter remarks are therefore no authority in the matter 
now under consideration. The next case is on the same page— 
Criminal Revision Case No. 162 of 1895. It follows the 
previous cases on the same point and says that if the complaint 
had been made by a Police charge-sheet it was unnecessary to 
examine the complainant. I think it is clear that the word 
“complaint” here is loosely used, particularly as the judgment 
is very brief and is rested upon the two cases quoted above. 

The learned Public Prosecutor did not dispute that there 
was a referred charge-sheet by the Police which did not consti- 
tute a complaint; but he argued that, though the Sub-divisional 
Magistrate’s order, dated 25th April, 1931, which directed a 
charge-sbeet to be filed was not correct, yet the force of 
the whole order amounted to the Court taking cognizance. 
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As observed in Ananta Ram Tewary v. Sheikh Altab Sarkarı 
the expression “to take cognizance” has not been defined in the 
Criminal Procedure Code and it is difficult to ascertain at 
what precise stage of a case cognizance is said to be taken. The 
learned Sessions Judge relied on Emperor v. Sourindra Mohan 
Chuckerbutiy® where it is said that “taking cognizance does not 
involve any formal action, or indeed action of anv kind, 
but occurs as soon as a Magistrate, as such, applies his mind to 
the suspected commission of an offence.” The facts of that case 
are different from those of the present case. In that case there 
had been a transfer of the case fromthe Sub-divisional Magis- 
trale to the Headquarters Magistrate. That transfer necessarily 
implied taking cognizance of the offence. I will set out the 
order of the Sub-divisional Magistrate in the present case, dated 
25th April, 1931. It runs : 


“ The parties are Hindus. Under Hindu Law the father is the lawful 
guardian of his children. A mother cannot claim right to the custody of her 
legitimate children adversely to the father. As matters stand two persons 
are alleged to have taken away the child without the consent of the guardian 
(father) in whose custody the child wason the date of the offence. What 
their defence is, is not the consideration. The general trend of the evidence 
recorded is also in favour of the prosecution story. There can be no question 
of civil dispute in a case of this sort. The S. H. O. is therefore directed to 
file a charge-sheet in this case.” e 


No doubt in the words of Emperor v. Sourindra M ohan 
Chuckerbutiy3 the Magistrate applied his mind to the case to a 
cerlain extent, but what he really did may be interpreted in 
one of two ways :he either told the Police, “Think again 
and see if you cannot come to a different conclusion ”; 
or else he meant, “I will take cognizance if you file a 
charge-sheet”. It does not appear to me that either of these 
actions of the Magistrate by which he referred the matter to 
the Police for a fresh final report can be called “taking cog- 
nizance”. Although the terms “ charge-sheets”’ and “referred 
charge-sheets ” are in constant use, it is well known that no 
such terms are to be found in the Criminal Procedure Code and 
even when it was amended in 1923 nothing was done to bring 
the practice into closer contact with the Procedure Code itself. 
The Code does of course provide for one sort of referred charge- 
sheet; that is where the Police see. no sufficient grounds for 





1. (1913) 17 C. W. N. 795. 2. (1910) I. L. R 37 C. 412 
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investigation. This falls under S. 157 (1) (b), which says, — 


“ if it appear to the officer in charge of a police station that there is no 


sufficient ground for entering on an investigation he shall not investigate the 
case” 


This is followed by a proviso that 


“in each of the cases mentioned in clauses (a) and (b) of the proviso 
to sub-section (1), the officer in charge of the police station shall state in his 
said report his reasons for not fully complying with the requirements of that 
sub-section, and in the case mentioned in clause (b), such officer shali also 
foithwith notify to the informant, if any, in such manner as may be pre- 
scribed by the Local Government, the fact that he will not investigate the 
case or cause it to be investigated”. 


This obviously does not meet the contingency in which the 
Police have investigated and find the complainants’ case not made 
out or the offence undetectable. Although S. 173 which deals 
with the final report of the Police, does not appear to contem- 
plate anything but a report which leads to trial if the Magistrate 
approves of it, nevertheless, as the Police must send a report 
after investigation in every case, there is no other section under 
which a referred charge-sheet after investigation can be 
brought. I cannot therefore agree with the argument of the 
petitioner that S. 173 docs not apply to a referred charge-sheet. 
It is well settled now that when the Police refer a case as false 
and the Magistrate orders it to-be so treated this is not a judi- 
cialact. A complaint by the Court is not required to prosecute 
a complainant for making such a false complaint to the Police 
under S. 211 (vide Bhimaraja Venkateswaruis v. Moova 
Bapula,1 which has been confirmed by a Full Bench) and such an 
order is admittedly not revisable by the Sessions Judge under 
S. 436. From this it is fair to argue that any order other than 
proceeding under S. 203 by sending for the complainant or 
under S. 204 by issuing process is also not a judicial act, and 
consequently not capable of revision under S. 436. It is argued 
that the mere application of his mind by the Magistrate to the 
case amounted to taking cognizance. But even to,accept a re- 
ferred charge-sheet the Magistrate must apply his mind to the 
case and this is certainly not taking cognizance. Mere applica- 
tion of his mind will not therefore amount to taking cognizance 
of the offence. 

In my opinion, therefore, the order of the Sub-divisional 
Magistrate, dated 25th April, 1931, did not amount to taking 
cognizance of the offence. His successor, therefore, in dealing 
with the matter when the Police again sent up a referred charge- 





1, (1912) 15 L C 320. 
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sheet, was in the same position as if he had been dealing with 
the original report of the Police, and his order directing the 
case to be treated as one of civil nature was not subject to 
revision by the Sessions Court. 

The petition is therefore allowed and the order of the 
learned Sessions Judge is set aside. 


KG; Petition allowed. 


——— 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at 
Fort William in Bengal. ] 
PRESENT :—Lorp Tomuin, Lorp THANKERTON, LORD 
MACMILLAN, Lorp WRIGHT AND SIR GEORGE LOWNDES. 


Benoy Krishna Das and others .. Appellanise 
v. 
Salsiccioni and others .. Respondents. 


Transfer of Property Act (IV of 1882), Ss. 106, 110, 116—“Month of 
tenancy” —Computation of—Tenant holding over—Notice to qutt—Validity 
of 

The defendant was a lessee for a teim of four years commencing from 
the Ist June, 1921. On the expiry of his lease, he held over as a monthly 
tenant, his tenancy being thereafter termunable, by virtue of the provisions 
of S. 116 read with S. 106 of the Transfer of Property Act, by 15 days’ 
notice expiring with the end of a month of the tenancy. On the 1st February, 
1928, the defendant gave notice to terminate the tenancy in these terms :— 


“ We hereby give you one month’s clear notice to take effect from to- 
day. By this you must understand that we shall hold possession of the 
above premises up to the last day of this month and would shift from here 
just on the 1st proximo.” 


Held, having regard to S. 110 of the Act, that the notice to quit on the 
Ist March, 1928, was valid and eftective. The lease of 1921 expired at mid- 
night on the Ist June, 1925, and the notice expired, as required by S. 106, 


eae end of a month of the tenancy, vis , the midnight on the Ist March, 
1 


To exclude the operation of the second clause of S. 110 of the Transfer 
of Property Act, there must be an express agieement to the contrary. 


Appeal No. 107 of 1931 from a decree of the High Court 
of Calcutta, dated the 15th August, 1930, reversing a decree of 
the said Court in its Original Civil Jurisdiction, dated the 
17th April, 1930. 

The main question on the appeal was as to the validity of a 


notice, dated lst February, 1928, given by the respondents to quit 
their tenancy. 


Both Courts in India held that the notice should be read as a 
notice to quit on the lst March, 1928, and the Trial Judge held that 


"P. C. Appeal No. 107 of 1931. 26th July, 1932. 
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such notice was not a good notice inasmuch as it did not expire 
with the end of a month of the tenancy, as prescribed by S, 106 of 
the Transfer of Property Act. The Appellate Bench of the High 
Court held (differing from the learned Trial Judge) that the 
monthly tenancy ended at midnight on the lst of each month, and 
that the notice to quit was valid and effective. 


In the judgment of the learned Chief Justice, with which 
Mr. Justice C. C. Ghose concurred, he stated : 


“ The sole question raised before us is whether the notice to quit given 
by the defendants to the plaintiffs and dated the 1st February, 1928, is valid 
and sufficient to determine the tenancy .. I think the letter should be read 
as a notice to quit on the lst March. In the Small Cause Court the plaint 
itself alleged that the original lease expired on the 31st May, 1925, and in 
paragraph 3 of the written statement the defendants admit that the lease 
expired on the 31st May, 1925. An examination of the indenture itself 
shows that the lease began ‘from’ the Ist June, 1921, and was ‘for the term 
of 4 years thence next ensuing’. The circumstance that the date of the 
lease is the 29th June, 1921, and that the habendum ıs to some extent retros- 
pective does not make it in my opinion any the less clear that the term created 
by the indenture did not begin until midnight on the Ist June, 1921, despite 
the -defendant’s incautious and inaccurate admission [Ackland v. Lutley, 
(1839) 9 Ad. and El 879 at 894; Meggeson v. Groves, (1917) 1 Ch. 158; 
Savory v, Bayley, (1922) 38 T. L. R. 619]. 


“ As the lessee held over as a monthly tenant under the lease, the date 
of the commencement of the original term dcfines the date on which each 
month’s tenancy began and ended. In my judgment the monthly tenancy in 
this case ended at midnight on the 1st of cach month and the notice to quit 
on the Ist of March was valid and effective.” 


Against the decree of the High Court, the plaintiffs appealed 
to His Majesty in Council. 

Dunne, K. C. and McNair for appellants. 

Str Thos. Strangman for respondents was not called upon. 

26th July, 1932. Their Lordships’ judgment was deli- 
vered by 


Lorp Tomiin.—Their Lordships do not think it necessary 
to call upon Counsel for the respondents in this case. 





The appellants, who are the plaintiffs in the action, are 
lessors claiming that a notice given by the respondents purport- 
ing to terminate their tenancy was not a good one. 

The notice was given in the circumstances which will 
shortly be mentioned, but before stating them it may be well to 
refer to the sections of the Transfer of Property Act which are 
relevant. 

The first is S. 106, which is in these terms :— 


“In the absence of a contract or local law or usage to the contrary, a 
lease of immoveable property for agricultural or manufacturing purposes 
shall be deemed to be a lease from year to year, terminable, on the part of 
either lessor or lessee, by six months’ notice expiring with the end of a year 
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of the tenancy; and a lease of immoveable property for any other purpose 
shall be deemed to be a lease from month to month, terminable, on the part 
of either lessor or lessee, by fifteen days’ notice expiring with the end of a 
month of the tenancy.” 


Section 110 is in these terms :— 


“ Where the time limited by a lease of immoveable property is expressed 
as commencing from a particular day, in computing that time such day shall 
be excluded. Where no day of commencement is named, the time so limited 
begins from the making of the lease. Where the time so limited is a year or 
a number of years, in the absence of an express agreement to the contrary, 
the lease shall last during the whole anniversary of the day from which such 
dime commences.” 


Now the facts of this case are as follows :—The respon- 
dents became tenants of the appellants under a lease of certain 
premises, dated the 29th June, 1921, expressed to be “ from the 
first day of June, 1921, for the term of four years thence next 
ensuing.” Then there followed this provision with regard to 
the payment of rent :— 


“ Yielding and paying therefor the clear monthly rent or sum of Rupees 
One thousand such rent to be paid on or before the seventh day of the month 
succeeding the month for which it is due the first payment being the rent for 
the month of June One thousand nine hundred and twenty-one to be paid on 
or before the seventh day of July One thousand nine hundred and twenty-one 
and so on.” 


That lease expired in due course in the year 1925, but the 
respondents continued as tenants of the premises, and under the 
terms of S. 106, which has been read, their tenancy was 
terminable thereafter by fifteen days’ notice expiring with the 
end of a month of the tenancy.* 

On the Ist Fehruary, 1928, the respondents gave notice to 
terminate, and the notice was, so far as material, in these 
terms :— 


“ We hereby give you one month’s clear notice to take effect from to-day. 
By this you must understand that we shall hold possession of the above pre- 
mises up to the last day of this month and would shift from here just on the 
ist proximo. Please take note of the same.” 


Now it is asserted by the appellants that that notice was 
bad, because ıt was a notice which treated the month of the 
tenancy at the end of which the notice had to expire as midnight 
of the Ist of March, whereas the month of the tenancy by 
teference to which the notice had to expire ended, as the appel- 
lants contend, at midnight of the 29th February, 1928. 

The question depends, first of all. on the date of the expiry 
of the lease. That date determines the beginning of the respon- 
dents’ tenancy, which was capable of determination by monthly 
notice in accordance with S. 106. 





"Vide S. 116 of the Act (“Effect of holding over”).—K. J. R. 
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Turning to the terms of the lease of 1921, and applying to 
it the language of S. 110 of the Transfer of Property Act, it 
would appear that the first day of June, 1921, is excluded from 
the term, because the section says: “ Where the time limited 
by a lease of immoveable property is expressed as commencing 
from a particular day, in computing that time such day shall be 
excluded”. Therefore the Ist of June is excluded. 


It further appears that the 1st of June, 1925, is included, 
because the second portion of S. 110 says: “ Where the 
time so limited is a year or a number of years, in the absence 
of an express agreement to the contrary, the lease shall last 
during the whole anniversary of the day from which such time 
commences.” Therefore, the Ist of June, 1925, is included, 
and the lease ended at midnight on the Ist of June, 1925, at 
any rate unless the argument advanced by Mr. Dunne to the 
effect that there exists an express agreement to the contrary is 
well founded. 


Mr. Dunne has said that the provision in the lease, ‘“Yield- 
ing and paying therefor the clear monthly rent or sum of 
Rupees One thousand such rent to be paid on or before the 
seventh day of the month succeeding the month for which it is 
due,” is either itself an agreement which excludes the operation 
of S. 110 or, at any rate, is a provision which necessarily 
involves the implication of such an agreement. It clearly is not 
an agreement expressly excluding S. 110, because it has 
nothing to do with fixing the period covered by the term. It 
merely provides for the payment of the rent. Mr. Dunne’s 
argument must really amount to this, that because he suggests 
there is an inconsistency between the provision with regard to 
the payment of rent and the provision with regard to the length 
of the term, there must be implied an agreement to exclude the 
operation of S. 110. 


~ 


Now the answer seems to be that the section in terms 
applies unless there is an express agreement to the contrary, 
and no express agreement to the contrary can, in fact, be found 
in the lease in question. 


That being so, it must be taken that the lease ended at 
midnight on the Ist of June, 1925, and that any notice to deter- 
mine thereafter given must be a notice to quit expiring with the 
month ending at midnight on the first day of any month. The 
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notice in fact given on the Ist of February, 1928, clearly is a 
notice in regard to the 1st of March, 1928, and not in regard 
to the 29th of February, 1928. It, therefore, is a notice 
which, in the language of S. 106, expired with the end of a 
month of the tenancy, because the month of the tenancy expired 
at midnight on the 1st of March, 1928. 

The High Court in its appellate jurisdiction decided in the 
respondents’ favour (in their Lordships’ judgment rightly), 
although they have based their conclusion not upon S. 110, to 
which their attention does not appear to have been called, but 
upon the rule of English law which appears from the cases 
cited to them. 

In the result, therefore, their Lordships are of opinion that 
the appeal fails, and they will humbly advise His Majesty 
accordingly. The appellants must pay the respondents’ costs 
of the appeal. 

Solicitors for appellants: T. L. Wilson & Co. 

Solicitors for respondents: Sanderson, Lee & Co. 

K. J. R. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE JACKSON AND MR. Justice 
KRISHNAN PANDALAI. 


P. P. V. P. L. Chockalingam .. Petiitonerss (Respondent 
Chettiar (deceased) and another and his L. R.) 
ĝ 


K. P. S. A.R. Palaniappa Chettiar.. Respondent (Petitioner). 


Civil Procedure Code (V of 1908), S. 24—"Com petent to try” — Mean- 
ing of—Swit exceeding small cause jurisdiction of Munsif—Transfer 
io Munsif—Validtty. 

The expression “competent to try” in S. 24 of the Civil Procedure Code 
means “of jurisdiction competent to try”. 


A small cause suit pending before a Sub-Court can be transferred by the’ 


District Judge to a District Munsif even though the value of the suit 
transferred is beyond the small cause jurisdiction of the Munsif. 

Raja Simkadri Appa Row v. Ramachandrudyw, (1902) I. L. R. 27 M. 
63 : 13 M. L. J. 23, referred to. 

Murugesa Mudaliar v. Venkata Kesavalu Chetty, (1929) 56 M. L. J. 
649, doubted. 

Per Krishnan Pandalas, J.—S. 24 (4) deals only with transfers to a 
Court not already vested with Small Cause powers. So where a suit is 
transferred to a Small Cause Court, there is nothing in the sub-section 





* C. R P. No. 430 of 1930. 15th March, 1932. 
R—87 
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which requires that suits of higher value when transferred should be tried 
as small cause suits or that there should he no appeal therefrom. 


Petition under S. 115 of Act V of 1908 and S. 107 
of the Government of India Act praying the High Court to 
revise the order of the District Court of Ramnad at Madura, 
dated 20th December, 1929 and made in O. P. No. 183 of 1929. 


K. S. Destkan for petitioners. 


K. V. Venkatasubramania Atyar for M. Murugappa 
Chettiar for respondent. 


The Court delivered the following 


JupGMENTsS. Jackson, J.—A suit valued at Rs. 768 was 
within the small cause jurisdiction of the Subordinate Judge of 
Devakotta. The District Munsif of Devakotta was trying a 
connected suit within his original side jurisdiction. For con- 
venience of parties the small cause suit was transferred by the 
District Judge of Ramnad to the file of the District Munsif. 
The petitioner moves this Court to declare, in revision, that the 
District Judge acted without jurisdiction. 


The short point is whether a District Munsif is “competent 
to try” a small cause suit beyond his small cause jurisdiction 
and within the small cause jurisdiction of the Subordinate 
Judge. Because if he is not “competent to try” the District 
Court could not have transferred the suit to him under S. 24 
(1) (a), Civil Procedure Code. 


_ Ordinarily a District Munsif would be competent to try a 
suit valued at Rs. 768; but if his munsifi is included in the 
jurisdiction of a Subordinate Judge who has been given smalt 
cause powers up to Rs. 1,000, then under S. 16, Act IX of 1887 
(save as provided by any enactment for the time being in 
force), he shall not try such a suit, whith will be triable only 
by the Subordinate Judge. Then the question arises, is a 
Munsif whose hands are tied by S. 16, “competent” to try the 
suit? 

I think there can be no doubt that he is competent, but 
that particular class of suit is taken from him by special enact- 
ment; and, as S. 16 expressly provides, if the special enact- 
ment is negatived by some other enactment, then the Munsif 
can exercise his competence. The matter has been elucidated 
in a parallel problem arising out of the same term “a Court 
competent to try’ in S. 11, Civil Procedure Code. It was 
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argued in Raja Simhadri Appa Row v. Raniachandridul 
that the District Munsif of Gudivada could never by force of 
S. 16 of the Provincial Small Cause Courts Act take a suit of 
small cause valuation on to his original side; and therefore a 
suit which he had decided on the original side could not be 
treated as res judicata when he was trying a small cause suit 
between the same parties, because the Original Side Court ‘was 
not competent to try” the subsequent suit in the Small Cause 
Court. 


The Bench negatived this argument holding that ihe 
circumstance of the original jurisdiction being barred does not 
make the ordinary Civil Court a Court which is not a Court of 
jurisdiction competent to try the present suit. 


The same language may be applied to S. 24 (1) (a), Civil 
Procedure Code. The Court has jurisdiction to try, and is 
competent to try, though there is the circumstance, or accident, 
that that particular class of suit is removed from its purview. 


It 1s clear that when S. 24 has been canvassed on other 
grounds this question has suggested no difficulty to the Courts. 
Thus in Sankararama v. Padmanabha’, when the Subordinate 
Judge of Tuticorin had small cause jurisdiction covering the 
munsifi of Srivaikuntam, and the suit was transferred to the 
Munsif of Srivaikuntam who had not got small cause powers 
up to the necessary value, this Court has held (page 27) “that 
both Courts were competent to dispose of the suits cannot be 
doubted” and the District Court “had power to transfer the 
suit” (page 31). 

Again in Sukha v. Raghunath Das3 it is held that the 
District Court has power to transfer the small cause suit to a 
Court which is not invested with small cause powers. 


This is directly traversed in Murugesa Mudalsar v. 
Venkata Kesavalu Chetty4. No doubt it is there left open 
whether Sukha v. Raghunath Das3 had gone to this extent, but 
the passage quoted above from page 219 puts it beyond doubt, 
and it must be decided whether the Allahabad or the Madras 


case is right. 





1. (1902) I. L. R. 27 M. 63:13 M. L. J. 23. 
2 (1912) I. L. R. 38 Mad. 25 at 27: 23 M. L. J. 373. 
3. (1916) I. L. R. 39 Ali. 214 at 219. 4. (1929) 56 M. L. J. 649 at 653. 
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The ruling upon which the Madras case chiefly relies, 
Bagtammal, In rel, is hardly in point because the City Civil 
Court by virtue of S. 3 of the Madras City Civil Courts Act 
(VII of 1892) is quite incompetent to try suits cognizable by 
the Small Cause Court. There is no precisely similar enact- 
ment in regard to District Munsifs, who are competent to try 
suits of small cause valuation provided that S.16 of the 
Provincial Small Cause Courts Act does not apply. 


An unreported case cited in Murugesa Mudaliar v. 
Venkata Kesavalu Chetity hardly carries the matter further, 
for there this Court was exercising its own discretion under 
S. 24, Civil Procedure Code, and nobody suggests that a Court 
is bound to transfer. 


S. 24 clearly contemplates the transfer by a District Court 
of a suit from a Court of Small Causes. If it is to be said that 
a small cause suit can only be transferred to a Court having 
small cause jurisdiction, because otherwise S. 16 of the Small 
Cause Courts Act will be offended, then sub-clause (4) of S. 24 
becomes meaningless. If the Court of transfer is itself always 
to be a Small Cause Court there can be no question of 
deeming. 


But there is no difficulty if “competent to try” is under- 
stood as in Raja Simhadri Appa Row v. Ramachandrudus, to 
mean “of jurisdiction competent to try”. S. 24 must then be 
understqod to constitute an enactment saving, in special circum- 
stances, the provision of S. 16 of the Small Cause Courts Act. 


Of course it is a question of convenience. When a 
District Munsif is trying an original suit of Rs. 1,400 value, 
and a connected suit of Rs. 700 value is before the Subordinate 
Judge in his small cause jurisdiction, it would be inconvenient 
to insist on two separate trials because of a hard and fast rule 
against concurrent jurisdiction. Therefore S. 16, Small Cause 
Courts Act, is made elastic by S. 24, Civil Procedure Code. 
Whenever to avoid rigidity a certain discretion is given to the 
Courts ingenious persons can imagine that discretion being 
carried to staggering lengths, and in the case-law which has 
clustered round S. 24 words like “disastrous” and “curious” will 
be found. But itis hardly the business of Courts to save the 





1. (1917) 32 M. L. Js 258. 2. (1929) 56 M. L. J. 649 at 653. 
3. L. J. 


J. 
(1902) I. L. R. 27 Mad. 63:13 M 23. 
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Legislature from itself, and, at any rate in this matter, it is 
sufficient to point out the clear meaning of the section. 


Therefore it cannot be said that the learned Judge acted 
with any irregularity and the petition is dismissed with costs. 

Krishnan Pandalas, /.—I agree that the petition should be 
dismissed. Perhaps I may add that the difficulties felt in work- 
ing sub-clause (4) of S. 24 of the Code of Civil Procedure 
are of two kinds. First, where a smali cause suit is transfer- 
red to a Court which is not vested with any small cause 
jurisdiction, the latter Court is to be deemed for the purpose 
of the transferred suit to be a Court of Small Causes. This, it 
appears to me, is the proper meaning and effect of that clause. 
But it has been thought that it means that, where a suit is 
transferred to a Court which, as all Munsifs’ Courts are in 
this Presidency, isalready invested with small cause jurisdiction 
up to a certain limit (Rs. 100 or Rs. 300), that Court should 
try the transferred suit as a small cause suit though of higher 
value than its small cause jurisdiction and that as a consequence 
there should be no appeal from such a decree; though, if it 
were not a transferred case, there would have been an appeal. 
To this latter difficulty, if it is really a greater one than the 
first difficulty abovementioned, I would venture to suggest that 
on a proper construction of sub-clause (4) it does not deal with 
transfers to a Court already invested with small cause powers. 
The word “deemed” seems to indicate that it deals only with 
transfers to a Court without such powers. Therefore, where 
a suit is transferred to a Small Cause Court, there is nothing 
in the sub-section which requires that suits of higher value 
when transferred should be tried as small cause suits or that 
there shall be no appeal therefrom. This point, however, does 
not arise in the present petition which only raises the question 
of the power of transfer to a Court which has small cause 
jurisdiction of a suit of higher value than such jurisdiction. I 
agree that the main part of the section clearly authorises such 
transfer. 

Siok: Petition dismissed. 
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PRIVY COUNCIL. 
[On appeal from the Court of the Judicial Commissioner 
of the North-West Frontier Province. ] 
PRESENT :—Lorp WRIGHT, SIR LANCELOT SANDERSON 
AND SIR DINSHAH MULLA. 


Mohammad Aslam Khan and others .. Appellanis*® 
Vv. 
Khan Sahib Mian Feroze Shah .. Respondent. 


Specific Relief Act (I of 1877), S 27 (b)—“ Transferee without 
notice’—Constructive notice of prior agreement. 

Where a transferee for value has knowledge of such facts which would 
put him upon enquiry which, 1f prosecuted, would have disclosed a previous 
agreement to sell in favour of another peison, such a transferee is not a 
“ transferee without notice of the original contract” within the meaning of 
the exception in S. 27 (b) of the Specific Relief Act. 


Appeal No. 79 of 1931, by special leave, against (1) an 
order, dated the 18th January, 1930, of the Court of the 
Judicial Commissioner, North-West Frontier Province, 
Peshawar, amending a decree, dated the 11th November, 192), 
of the same Court; (2) the amended decree of the same Court, 
dated the 18th January, 1930; and (3) an order, dated the 26th 
June, 1930, of the same Court, in execution granting mesne 
profits to the respondent. 

The main question for determination on the appeal was 
whether under the Specific Relief Act, 1877, S. 27 (b), the appel- 
lants, who claimed to be subsequent purchasers for value without 
notice, were entitled to the protection afforded by clause (b) of 
that section. The facts of the case are sufficiently fully set out in 
their Lordships’ judgment. 7 

Dunne, K. C. and J. M. Pringle for .appellants.—The burden 
of proof lay on the plaintiff-respondent to establish that we had 
notice of the prior agreement of sale: Official Recetverv. P. L.K. 
M. R. M. Chettyar Firm, 

De Gruyther, K. C. (with Parikh) for respondent.—The 
appellants must be deemed to have had notice. Wilful abstention 
from an enquiry is tantamount to constructive notice. Refers to 
the definition of notice in S. 3 of the Transfer of Property Act, 
and to Baburam Bag v. Madhab Chandra Pollay’, Himatlal Moti- 
lal v. Vasudev Ganesh3, Gobind Chunder Maokerjee v. Doorga- 
persaud Baboo and Varden Seth Sam v. Luck pathy Royjee Lallahs. 

Dunne, K. C. replied. 


*P. C. Appeal No. 79 of 1931. 24th June, 1932. 
1. (1930) L. R. 58 L A. 115: L L. R9 R 170:60 M L. J. 652 (P.C). 
2. (1913) I. L. R. 40 C. 565 at 569. 3. (1912) I. L. R. 36 B. 446. 


4. (1874) 22 W. R. 248 at 252. 5. (1862) 9 M. L A. 303 at 322, 323. 
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24th June, 1932. Their Lordships’ judgment was deliver- 
ed by 

SIR LANCELOT SANDERSON.—This is an appeal by special 
leave from a judgment and decree of the Judicial Commissioner 
of the North-West Frontier Province, dated the 18th January, 
1930, amending a decree, dated the 1lth November, 1925, as 
well as from the decree as amended and the subsequent order, 
dated the 26th June, 1930, in execution granting mesne profits 
to the plaintiff-respondent. 


The suit was brought on the 12th May, 1922, by the plain- 
tiff, K. S. Mian Feroze Shah in the first instance against 
Mohammad Afzal Khan praying for a decree for possession of 
certain lands in the villages of Ahmedabad and Narai by specific 
performance of an alleged agreement, dated the 1st May, 1921, 
by means of the execution and registration of a sale deed and 
for the recovery of the sum of Rs. 4,520 and for such other 
and further relief as the Court might deem equitable. 


The defendant, Mohammad Afzal, pleaded in his written 
statement, among other pleas, that he had parted with his rights 
and possession in the lands in the said village of Ahmedabad to 
M. Aslam Khan, Musammat Khaperai and Musammat Mashala. 

Consequently the three last named persons were added as 
defendants. 

They are the appellants in this appeal, and they will herein- 
after be referred to as the appellants. 

Attar Singh, who was alleged to be a mortgagee, was 
added as a defendant, but it appears that the District Judge 
decided not to deal with the rights of the alleged mortgagee 
but to confine his decision to the case against the appellants. 
The alleged mortgagee has not been represented in this appeal 
and no question as to his rights has been raised belore their 
Lordships. 

The learned District Judge of Peshawar decided that the 
plaintiff was not entitled to specific performance of the alleged 
contract but that he was entitled to recover from the defendant 
Mohammad Afzal the sum of Rs. 53,900, which he held the 
defendant Mohammad Afzal had borrowed from the plaintiff. 

The plaintiff appealed against the District Judge’s judg- 
ment and decree to the Judicial Commissioner of the North- 
West Frontier Province, who, on the 11th November, 1925, 
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allowed the appeal, set aside the decree of the District Judge 
and granted to the plaintiff a decree for specific performance 
of the agreement, dated the 1st May, 1921, against the defend- 
ant Mohammad Afzal in respect of the lands mentioned in the 
Judicial Commissioner’s decree. He made no order as to the 
recovery of the sum of Rs. 4,520, on the ground that it had not 
been demanded in the appeal. No appeal has been filed by the 
plaintiff against the Judicial Commissioner’s order as to the sum 
of Rs. 4,520, and their Lordships need not refer to this matter 
again. 

The Judicial Commissioner ordered that the costs of the 
appeal should be paid by Mohammad Aslam Khan, Musammat 
Khaperai and Musammat Mashala only. It is to be noted that 
although the appellants were added as defendants in the suit, 
the plaint was not amended, and that consequently no relief was 
prayed against them, that the Judicial Commissioner's decree 
granted specific performance of the contract against the.defend- 
ant Mohammad Afzal only, and that although no relief was 
granted against the appellants, they were directed to pay the 
costs of the appeal. l 


The decree of the Judiciat Commissioner, to say the least 
of it, may be described as inconsistent. In January, 1926, the 
plaintif applied to the District Judge for execution of the 
abovementioned decree, the application was to the effect that all 
the defendants in the suit should execute and get registered a 
sale deed in favour of the plaintiff and should deliver 
possession of the lands in suit. 


The appellants applied to the Judicial Commissioner for 
leave to appeal to His Majesty in Council against his decree of 
the 11th November, 1925, and leave was granted in October, 
1926. Execution of the decree was stayed on the condition that 
the appellants should give security for mesne profits of the 
lands during the period of the pendency of the appeal. 


The appellants did not proceed with thcir appeal to 
His Majesty in Council, which was dismissed for want of 
prosecution on the 21st December, 1928. 


It was alleged by the appellants, but not proved, that the 
reason for their not proceeding with the appeal to His Majesty 
in Council, was that they were advised that the relief granted 
by the Judicial Commissioner in the decree of the 11th 
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November, 1925, was against Mohammad Afzal only and that 
it did not affect the appellants. 

In April, 1929, the plaintiff renewed his application to the 
District Judge for execution of the decree of the 11th November; 
1925; the appellants filed objections to the application. 


The District Judge, on the 26th August, 1929, held that the - 


Judicial Commissioner in his decree used the words ‘a decree 
for the specific performance of the agreement against Mohammad 
Afzal” in a comprehensive sense and that the phrase included 
more than the execution of the sale deed. He therefore decided 
that the decree could be executed not only against Mohammad 
Afzal but also against the appellants. 

Against this decision of the District Judge, the appellants 
in October, 1929, appealed to the Judicial Commissioner, and in 
December, 1929, the plaintiff applied to the Judicial Commis- 
sioner for amendment of his decree of the 11th November, 1925. 


The Judicial Commissioner heard the appeal and the 
application, and on the 18th January, 1930, he delivered one 
judgment which covered both matters. He granted the plaintiff's 
application for amendment, holding that he had jurisdiction to 
make the amendment under section 152 of the Civil Procedure 
Code. After the amendments the decree was for “ specific per- 
formance of the agreement,. dated lst May, 1921, and for 
possession of the suit land against all detendants.” 

The Judicial Commissioner held that, in view of his 
decision that the decree should be amended as above-mentioned, 
it was not necessary for him to decide whether the District 
Judge in his order of the 26th August, 1929, rightly interpreted 
his decree of the 11th November, 1925, and he formally upheld 
the District Judge’s order. 

On the 28th January, 1930, the District Judge directed that 
the execution of the decree should proceed, and on the 9th 
November, 1930, the plaintiff obtained possession of the lands 
in suit. The appellants applied to the Judicial Commissioner for 
leave to appeal to His Majesty in Council but the application 
was refused on the 26th June, 1930. In his order the Judicial 
Commissioner held that the appellants were bound to account 
for the mesne profits. Thereupon the appellants applied to His 
Majesty in Council for special leave to appeal, and on the 21st 
November, 1930, leave was granted. It is necessary to set out 


the exact terms of the order. 
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The material part is as follows :— 


_ | (1) Leave ought to be granted to the petitioners to enter and prosecute 
their appeal against the Order of the Judicial Commissioner of the North- 
West Province, dated the 18th day of January, 1930, amending the decree, 
dated the 11th day of November, 1925, as well as from the decree as amended 
and the subsequent Order, dated the 26th day of June, 1930, in execution 
granting mesne profits to the respondent; (2) that a stay of execution ought 
to be granted on terms that the petitioners do give security to the satisfaction 
of the Court of the said Judicial Commissioner for mesne profits until the 
final determination of the matter and upon depositing in the Registry of the 
Privy Council the sum of £400 as security for costs.” 


In the first place it was argued on behalf of the appellants 
that the Judicial Commissioner had no jurisdiction to make the 
order of the 18th January, 1930, amending the decree of the 
lith November, 1925, inasmuch as there was no accidental slip 
or omission within the meaning of S. 152 of the Civil Proce- 
dure Code of 1908 under which the Judicial Commissioner 
purported to act. The section is as follows :— 


“Clerical or arithmetical mistakes in judgments, decrees or orders or 
errors arising therein from any accidental slip or omission may at any time 
be corrected by the Court either of its own motion or on the application of 
any of the parties.” 


The Judicial Commissioner stated in his judgment that 
there had been a misconception by him of the nature of the 
plaint, but that his intention was to grant the plaintiff the relief 
which he claimed. It was argued that the only relief which 
the plaintiff claimed in his plaint was against the defendant 
Mohammad Afzal, and consequently that there was no acci- 
dental slip or omission and that the Judicial Commissioner had 
no jurisdiction to amend the decree by giving the plaintiff relief 
against the appellants which had not been claimed in the plaint. 
It was further urged on behalf of the appellants that they bad 
abandoned their appeal to the King in Council against the decree 
of the 11th November, 1925, relying on the fact that the decree 
as drawn did not make them liable for anything except costs, 
and consequently that the Judicial Commissioner ought not to 
have made the order amending the decree even if he had juris- 
diction under S. 152 of the Civil Procedure Code. = 

During the course of the argument their Lordships’ atten- 
tion was drawn to the terms of the Order of His Majesty in 
Council by which leave to appeal was granted, and to which 
reference has already been made. It then appeared that the 
appellants had obtained leave to appeal not only from the order 
of the 18th January, 1930, amending the decree of the 11th 
November, 1925, but also from the decree as amended. It was 
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therefore open to the appellants to argue on the merits that the 
decree of the 11th November, 1925, as amended was wrong, and 
the hearing of the appeal was adjourned to allow learned 
counsel to argue the appeal on that basis. 


After the adjournment the appeal was argued upon the 
merits of the case, and their Lordships propose to deal with the 
appeal in the first instance from this point of view. 


It appears that Mohammad Afzal Khan was a member of 
a well-known family of Mardan in the Peshawar District. He 
succeeded to a flourishing estate in the year 1915 and from that 
time onwards he seems to have been steadily dissipating it. 
From August to December, 1920, on the strength of several 
mortgages he borrowed Rs. 80,000 from the firm of Attar 
Singh of Hoti. This led his relatives to apply to the District 
authorities that he should be taken under the superintendence 
of the Court of Wards. The application was made on 16th 
December, 1920. In January and February, 1921, Mohammad 
Afzal Khan appears to have borrowed a further sum of 
Rs. 60,000 from the firm of Partap Singh of Hoti. Apparently 
by this time his credit with the Mardan money-lenders was 
exhausted, for at the beginning of May, 1921, he approached 
K. S. Mian Feroze Shah, a Mian of Ziarat of Kaka Sahib, who 
lives at Nowshera. On Ist May, 1921, he entered into an 
agreement with Feroze Shah undertaking to sell him his land in 
Ahmedabad and Narai at the rate of Rs. 170 a jartb. He 
received Rs. 12,000 in cash on the spot. On subsequent dates 
from the 27th May to 27th August he received further sums of 
Rs. 41,900. Under the terms of the agreement a deed of sale 
was to be executed and registered within a week, a time which 
was subsequently extended to a month. Mohammad Afzal 
himself raised very strong objections to being taken under the 
Court of Wards. Finally, the application, which had been 
strongly recommended by the Assistant Commissioner of 
Mardan, was rejected by the Chief Commissioner, North-West 
Frontier Province, on 5th December, 1921. From that date 
onwards Mohammad Afzal, who had hitherto been in alliance 
with Feroze Shah, began to side with his relatives. On 2nd 
March, 1922, he sold his house and Hujra to Mohammad Aslam 
Khan, his first cousin. On 3rd April, 1922, he sold the land in 
Ahmedabad (which was covered by the above-mentioned agree- 
ment) to Mohammad Aslam Khan and his (Mohammad 
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Afzal’s) step-mother and step-sister who are the appellants in 
this appeal. 

Part of the consideration of the sale of 3rd April, 1922, 
was land belonging to the appellants in the village of Kot 
Jhungra. On the 7th December, 1922, Mohammad Afzal sold 
part of this Kot Jhungra land to another first cousin Dost 
Mohammad Khan, and some time later he sold the remainder 
of the same land to the same cousin. 


On the issues raised in the case the Judicial Commissioner 
held (1) that Mohammad Afzal was not insane or under the 
influence of the plaintif, but that he was reckless and grossly 
extravagant; (2) that the sum of Rs. 53,900 had been paid by 
the plaintiff to the defendant Mohammad Afzal: {3) that the 
agreement of Ist May, 1921, amounted to a legal contract 
capable of enforcement as such; (4) that the parties did intend 
to act upon the agreement. 

None of the above-mentioned decisions of the Judicial 
Commissioner have been disputed in this appeal, and it therefore 
falls to be decided upon the assumption that the above-mentioned 
findings are correct. 


The important question arises upon the next issue consi- 
dered by the Judicial Commissioner, viz., whether the appellants 
were protected by the exception contained in clause (b) of S. 27 
of the Specific Relief Act, 1877. The section is as follows :— 

“Except as otherwise provided by this Chapter specific performance of a 
contract may be enforced against (a) either party thereto; (b) any other per- 
son claiming under him by a title arising subsequently to the contract, except 


a transferee for value who has paid his money in good faith and without 
notice of the original contract.” 


Their Lordships have no doubt on the facts of this case 
that specific performance of the contract of the 1st May, 1921, 
could have been enforced by the plaintiff against the defendant 
Mohammad Afzal but for the fact that he had transferred the 
lands, covered by the sale of the 3rd April, 1922 to the appel- 
lants; further, that the appellants are persons claiming under 
the said defendant by a title arising subsequently to the said 
contract between the plaintiff and Mohammad Afzal. The 
question therefore arises whether the appellants were trans- 
ferees for value who had paid their money in good faith and 
without notice of the original contract. 


It was alleged that the appellants had paid Rs. 10,000 to 
Mohammad Afzal before the execution of the sale deed of the 
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3rd April, 1922. The balance of that part of the consideration, 
which was to be paid in money, viz., Rs. 17,950, admittedly had 
not been paid. 


The Judicial Commissioner was of opinion that the passing 
of the consideration of Rs. 10,000 was “a matter of some doubt” 
he did not, however, decide that it was not paid. His finding 
was that the appellants had notice of the agreement of the 1st 
May, 1921, between Mohammad Afzal and the plaintiffs, and 
that it was difficult to ascribe to them the character of bona fide 
purchasers. He therefore held that the appellants were not 
protected by clause (b) of S. 27 of the Specific Relief Act. 

Their Lordships, after examination of the evidence, are 
not prepared.to hold that the sum of Rs. 10,000 was not paid 
by the appellants to Mohammad Afzal, though they are not 
surprised at the doubt which was expressed by the Judicial 
Commissioner with respect to that matter. 

There remains the question whether the appellants had 
actual or constructive notice of the agreement of the Ist May, 
1921, at the time when the deed of sale of the 3rd April, 1922, 
was executed. 


A question was raised as to the party upon whom the onus 
in respect of this matter rested. Their Lordships do not con- 
sider it necessary to enter upon a discussion of the question of 
onus because the whole of the evidence in the case is before 
them and they have no difficulty in arriving at a conclusion in 
respect thereof. 

The Judicial Commissioner held that the appellants must 
have known on the 3rd April, 1922, of the agreement which 
Mohammad Afzal had made with the plaintiff on the 1st May, 
1921. Their Lordships are not prepared to hold that the Judi- 
cial Commissioner’s finding in this respect was wrong. There 
was evidence upon which he might arrive at that conclusion. 


However that may be, their Lordships upon consideration 
of the whole evidence, both verbal and documentary, are clearly 
of opinion that the circumstances connected with Mohammad 
Afzal’s dealings with his property, which were undoubtedly 
known to the appellants, were such as to put the appellants 
upon enquiry, and that if reasonable enquiries had been made 
by the appellants before the transaction of the 3rd April, 1922, 
they must have become aware of the agreement between the 
plaintiff and Mohammad Afzal of the Ist May, 1921. 
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The appellants therefore cannot predicate of themselves 
that they are transferees without notice of the original contract 
within the meaning of the exception in S. 27 (b) of the Specific 
Relief Act of 1877. 

As already mentioned the whole matter is before their 
Lordships on this appeal, and it is open to them to make the 
proper order in view of the above-mentioned conclusions. They 
are of opinion that the plaintiff should have a decree for specific 
performance of the agreement of 1st May, 1921, against the 
appellants as well as against Mohammad Afzal, subject to the 
appellants’ right of pre-emption, which will be referred to 
hereinafter. 

In view of the above-mentioned conclusions it is not neces- 
sary for their Lordships to express, and they do not express, any 
opinion upon the question whether the Judicial Commissioner 
on the facts of this case had jurisdiction under the provisions 
of S. 152 of the Civil Procedure Code, on the 18th January, 
1930, to amend his decree of the 11th November, 1925. 

It was agreed by the learned counsel that the appellants 
had a right of pre-emption in the lands comprised in the agree- 
ment of the lst May, 1921. The terms upon which the decree 
for specific performance should be made are in the discretion of 
their Lordships, and they direct that the decree for specific 
performance already mentioned, shall not be enforced if the 
appellants exercise their right of pre-emption and pay to the 
plaintiff the sum of Rs. 49,380 within six months from the 
date.of His Majesty’s Order in Council. The above-mentioned 
sum is the amount alleged by the plaintiff in his plaint to be 
the price of the lands according to the rate fixed in the agree- 
ment. If and when the said sum is paid to the plaintiff by the 
appellants, the plaintiff must give up possession of the above- 
mentioned lands to the appellants. 

There remains the question of the mesne profits. There is 
no claim for mesne profits in the plaint, but their Lordships are 
of opinion that the plaintiff should have leave to amend his 
plaint by claiming mesne profits and upon such amendment 
being made a decree for mesne profits should be passed. The 
period in respect of which mesne profits should be allowed 
remains to be considered. The amendment of the Judicial 
Commissioner’s decree was not made until the 18th January, 
1930, and the plaintiff obtained possession by way of execution 
on the 9th November, 1930. The facis of this case are so 
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peculiar and out of the ordinary that their Lordships are of 
opinion that the decree for mesne profits, if made after amend- 
ment of the plaint, should be confined, to the mesne profits 
accruing during the period from the 18th January, 1930, to the 
9th November, 1930. The amount of such mesne profits will 
necessitate an enquiry in India, unless the amount can be agreed 
upon by the parties. 

In the result their Lordships are of opinion that the decree 
of the District Judge, dated the 28th June, 1924, the decree of 
the Judicial Commissioner, dated the 11th November, 1925, the 
decree of the Judicial Commissioner, dated the 18th January, 
1930, and the decree of the Judicial Commissioner of the 26th 
June, 1930, be set aside except in so far as the decrees contain 
directions as to costs, which directions shall stand. Further, 
they are of opinion that a decree should be made in favour of 
the plaintiff-respondent against Mohammad Afzal and the 
appellants for specific pertormance of the agreement of the 
Ist May, 1921, and, if the plaint be amended, for mesne profits 
upon the terms and conditions hereinbefore mentioned. 

Any directions, which may be necessary for carrying out 
the terms of the Order in Council, should be made by the 


Judicial Commissioner who will have discretion as to the costs 
relating to such directions. 


Their Lordships will humbly advise His Majesty accord- 
ingly. The appellants must pay to the plaintiff-respondent his 
costs of this appeal. 

Solicitors for appellants: Ranken, Ford and Chester. 

Solicitors for respondent: T. L. Wilson & C 0. 


Ke Ja RISR. Decree varied. 
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The test of the applicability of S. 92 is to be found in the reliefs prayed 
for, and not in the nature of the suit. If the case relates to a breach of 
trust of the nature specified in sub-sec. (1) or the direction of the Court is 
deemed necessary for the administration of any such trust and the relief 
prayed for is one of those specified therein, sanction is necessary for the suit 
even though the suit is not of a representative nature. A suit brought by a 
trustee against his co-trustees for a declaration of his individual rights and 
for the settlement of a scheme for the management of the trust by rotation 
is, so far as the latter relief is concerned, not maintainable without the 
previous sanction required by the section. 

Abdur Rahim v. Mahomed Barkat Ah, (1927) L. R 55 LA %: 
L L. R. 55 CaL 519: 54 M. L. J. 609 (P C.), relied on. 

Where, however, such a relief is based upon an agreement between the 
trustees or the terms of a will executed by the founder, the suit would be 
merely to enforce the terms of the contract or the will and no sanction under 
the section necessary for the suit. . 

Durar v. Duraiswami Pillai, A. I, R. 1927 Mad. 948, distinguished. 


Appeal against the decree of the Court of the Subordinate 
Judge of Tuticorin in A. S. No. 118 of 1928 preferred against 
the decree of the Court of the District Munsif of Srivaikuntam 
in O. S. No. 88 of 1927. 

B. Sttarama Rao and K. Venkateswaran for appellants. 


K. Destkachari for respondent. 

The Court delivered the following 

JupcmMEeNntT.—The only point for consideration in this second 
appeal is, whether the plaintiff’s suit, so far asit asks for the 
settlement of a scheme for the management of the Trust proper- 
ties in rotation by the plaintiff and defendants 1 and 2, is 
maintainable in this form, or in other words, whether S. 92 of 
the Civil Procedure Code is a bar to the maintainability of this 
suit so far as the above-mentioned prayer is concerned. The 
trial Court was of opinion that such relief could be granted only 
in a suit under S. 92, Civil Procedure Code, whereas the lower 
appellate Court came to a different conclusion and held that 
that relief could be granted to the plaintiff even in this form of 
action. The question is not altogether free from difficulty. 
There is, no doubt, that the trust mentioned in the plaint was 
created for public purposes of a charitable nature. The plain- 
tiffs status as a co-trustee along with defendants 1 and 2 and 
his right to be in joint possession of the trust properties have 
been declared. The further relief asked for in the plaint is 
the subject-matter of dispute in the present second appeal. 
The observation in the order of reference to a Full Bench in 
the case reported in Appanna Poricha v. Narasinga Portchal is 





1. (1921) L L. R. 45 Mad, 113 at 116: 41 M. L. J. 608 (F.B.). 


t 
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to the effect, that even in a suit brought by a plaintiff for the 
establishment of his personal right as a trustee, if he asks the 
Court to settle a scheme for the management of the trust pro- 
perties, he cannot obtain such relief except in a suit instituted 
under S. 92, Civil Procedure Code. But the observations of 
the judgments of two of the learned Judges who comprised the 
Full Bench indicate that the test is not merely the relief asked 
for being one of the reliefs mentioned in S. 92, but it must be 
also considered whether the suit is brought for the plaintiff in 
order to vindicate his own individual or personal right as 
against other persons interested in denying his rights or whether 
the suit is one brought by him on behalf of the public asa 
representative suit in the interests of the institution. It would 
appear that if the suit be one for the vindication of the right of 
management by a trustee and the dispute is between the trustees 
inter se, then the relief asked for in such a suit, though one 
specified in S. 92, could be granted, without the sanction of the 
Advocate-General or the Collector as required by the aforesaid 
section. But for the pronouncement by the Privy Council in 
the decision reported in Abdur Rahim v. Mahomed Barkat Alil 
I should follow the view expressed in the aforesaid Full Bench 
decision. On a perusal of the observations of their Lordships 
of the Privy Council at page 529, it seems to me that they 
wanted to set at rest the conflict of judicial opinion by a clear 
pronouncement as to the real scope of S. 92, Civil Procedure 
Code. After stating that in some decisions it was held that 
private persons who had individual rights under such trusts 
could bring suits to enforce such individual rights by ordinary 
suits without being obliged to bring asuit of a representative 
nature, it is stated that great divergence of opinion had arisen 
in India in this connection not merely as between different High 
Courts but also different Benches of the same Court. Their 
Lordships construe sub-sec. (2) of S. 92, Civil Procedure Code, 
adopting the view taken by the Bombay High Court as opposed 
to the view taken by the other High Courts generally, and state 
that a suit which prayed for any of the reliefs mentioned in 
S: 92 could only be instituted in accordance with the provisions 
of that section. They further observe that the words used in 
sub-sec. (2) are appropriate and sufficient if that was the 
purpose. I take it, that this pronouncement has been made to set 


J. (1928) L.R. 55 LA. 96: LL.R. 55 Cal 519 at 529: 54 M.L.J. 609 (P. C.). 
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at rest the controversy on this point, and as I understand the 
judgment of their Lordships it must be taken that the real test 
for applying S. 92 is to see whether the plaintiff has prayed 
for any of the reliefs mentioned in that section. In order to see 
whether sub-sec. (1) of S. 92 applies to any case, there seem-to 
be two tests. One is whether the case relates to any breach of 
an express or constructive trust mentioned therein or whether 
the direction of the Court is deemed necessary for the adminis- 
tration of any such trust. The second test is whether the relief 
asked for is one of the reliefs specifed in that section. If both 
these tests are satisfed we must hold that the suit is one covered 
by that section, which must be instituted after satisfying the 
requisites laid down in that section. 


It is unnecessary to consider the argument by Mr. Sitarama 
Rao on behalf of the appellants that a relief of this kind, namely, 
settlement of a scheme for the management of a public charitable 
property, is one that was not within the competence of the mofussil 
Courts to grant, apart from S. 539 of the old Code or S. 92 of 
the present Code. Itis unnecessary to canvass that point in the 
present case, in the view I have taken that the present suit, in 
so far as it asks for the settlement of a scheme for the manage- 
ment by way of invoking the directions of the Court for the 
administration of the trust, is covered by S. 92. If any relief 
of this kind is based upon an agreement arrived at between 
co-trustees or on the terms of a will executed by the founder of 
the trust or any other descendant of his when he was the sole 
trustee, the matter would be different. A suit brought on the 
basis of such an agreement or arrangement or the will would 
be merely to enforce the terms of the contract or the terms of 
the will. It cannot be considered to be a suit, where the direc- 
tions of the Court for the administration of the trust are asked 
as being necessary for the proper management of the trust. In 
the present case, there is no such contract or arrangement; nor 
is there any evidence as to any usage regarding the mode of 
management ol the trust property. I take it that the plaintiff 
by virtue of his being the holder of the office of trustee along 
with his co-trustees asks for directions of the Court regarding 
the administration of the trust by settling a scheme for its 
management by rotation. It seems to me that the decision in 
Durai v. Duratswams Pilati, relied on by the lower appellate 


1, A. I. R 1927 Mad. 948. 
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Court, does not govern the present case, for the reasons already 
mentioned by me. In that case the direction for the manage- 
ment of the trust by rotation was based on the terms of the 
will and those directions were not given by the Court in the 
exercise of its discretion in the absence of any previous arrange- 
ment come to between the parties. If any scheme for the 
Management of this trust is required, the proper course is to 
adopt the procedure prescribed in S. 92 of the Civil Procedure 
Code. 


I therefore allow this appeal and set aside the decree of the 
lower appellate Court and restore the decree of the first Court. 
The order of the first Court passed as to costs will stand. In 
view of the partial success and failure of either party, I think 
fit to direct the parties to bear their respective cosis here and 
in the lower appellate Court. 


SR. ; Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—Mr. JUSTICE CURGENVEN AND MR. JUSTICE 
SUNDARAM CHETTY. 


Thiagaraja Mudaliar, minor, by next friend 
Janaki Ammal and another .. Appellanise (De- 
fendants No. 3 and 2) 


Vedathanni .. Respondent (PIF.). 


Evidence Act (I of 1872), S. 92—IVritten insirumeni— Plea of shan 
transaction—Euidence to prove—Admisstbility. 


Although evidence to vary or modify the terms of an agreement in 
writing is not admissible, oral evidence 13 admissible to prove that an agree- 
ment in writing was in fact no agreement at all but was only a sham or 
nominal transaclion, not intended to be operative. Itis therefore open toa 
widow to prove that an agreement purporting to provide for her maintenance 
was never intended to be given effect to or acted upon but was in fact 
brought about with the sole object of securing an acknowledgment from her 
of the undivided status of her husband by the insertion of a recital to that 
effect as a preamble to the deed of maintenance. 


Ruthna Mudaliar v. Arumugha Mudaliar, (1872) 7 M. H.C. R. 189; 
Basjnath Singhv. Hayjee Vally Mahomed Hayee Abba, (1924) I L.R. 3 Rang. 
106. 48 M. L. J. 339 (P. C.); Pertab Chunder Ghose v. Mohendra Purkart, 
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(1889) L R 16 I. A. 233: I, L. R. 17 Cal. 291 (P. C.); Navalbai v. Stvubai, 
(1906) 8 Bom. L. R. 761 and Raimdhani v. Kowal Mant, A. I. R. 1926 Pat, 
156, relied on. 


Lachman Das v. Ram Prasad, (1927) I. L. R 49 AIL 680, dissented 


from. 


Sangıra Mallappa v. Ramappa, (1909) I.L. R. 34 Bom. 59; Mottayappan 
v. Palani Goundan, (1913) I. L. R 38 Mad. 226: 25 M. L. J. 290; Dasari 
Lakshmiayya v. Coppolu Murachars, (1929) 31 L. W. 516 and Afar v. Surya 
Kumar Ghose, (1908) 15 C W. N. 249, distinguished. : 


Appeal against the decree of the Court of the Subordinate 
Judge of Negapatam in O. S. No. 22 of 1928. 

The Advocate-General (Sir A. Krishnaswams Atyar) and 
A.V. Viswanatha Sastri for appellants. 

T. V. Muthukrishna Atyar and N. Muthuswamst Atyar for 
respondent. 


The Court delivered the following 


Jupcments. Sundaram Chetty, J.—This appeal arises out 
of a suit filed by the plaintiff-respondent to recover a sum of 
Rs. 1,15,000 from out of the estate in the hands of defendants, 
on account of the arrears of maintenance due to her for a 
period of nearly 114 years at the rate of Ks. 10,000 per annum. 
The plaintiff’s case is, that her deceased husband Ramalinga 
Mudaliar and his elder brother, the late Somasundara Mudaliar, 
were brothers who were the last surviving male coparceners of 
a very rich family known as the Vadapathimangalam family, 
that the plaintiff’s husband died issueless on 23rd December, 
1912, at Tiruvarur, aud that soon after the annual ceremony of 
her deceased husband, she left the family house in which 
Somasundara Mudaliar was living and went over to her 
parent’s house about the beginning of the year 1914 and from 
that time onwards she was living separately from the family of 
her husband’s brother. The plaintiff’s husband and his elder 
brother owned properties (moveable and immoveahle) of the 


_ approximate value of 50 lakhs. The extent of their wet and 


dry lands was about 1,500 velis (about 10,000 acres). The 
annual income of the family properties would be about 24 lakhs 
according to the estimate given in the plaint. For more than 
12 years before his death, the plaintiff’s husband was living 
separately from his brother in one of the family houses situated 
at Vijiapuram near Tiruvarur and was also in separate enjoy- 
ment of a portion of the family properties. Immediately after 
the death of the plaintiff’s husband, Somasundara apprehended - 
trouble on account of a possible claim being put forward by the 
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plaintiff at the instigation of her relations for a moiety of the 
family properties, alleging a division in status between her 
husband and his brother. Feeling nervous at the idea of a 
possible litigation which would be fraught with disastrous 
consequences, Somasundara was anxious to secure some sort of 
admission from the plaintiff as to the undivided status of the 
family and with this object in view he got executed a décument 
on 28th December, 1912, containing a recital as to the undivided 
status of the family and in that document he also purported to 
make certain arrangements for the maintenance of the plaintiff, 
but it was, however, distinctly understood between the parties 
that the provisions for the maintenance contained in the deed 
should not be given effect to or acted upon by them. This 
document was solely intended as a voucher for the recognition 
of the joint status of the family by the plaintiff and the real 
and final arrangement for the plaintiff’s maintenance was 
agreed to be left over for future settlement at leisure on a scale 
commensurate with the position and status of the family. It is 
further alleged in the plaint, that the immoveable properties 
set forth in that deed as having been allotted for the plaintiff’s 
maintenance were never enjoyed by her but continued to remain 
in the possession and enjoyment of Somasundara himself 
as part of his family properties down to his death which occurred 
on 17th January, 1925. During the lifetime af Somasundara, 
the plaintiff was making demands for adequate provision being 
made to her for her maintenance and he was promising to make 
suitable provision in conformity with the status of the family. 
Somasundara died issueless leaving behind him his two widows 
who are the Ist and 2nd defendants. In pursuance of an 
alleged authority given to the 2nd defendant by the late Soma- 
sundara, she adopted the 3rd defendant as her son on Ist July, 
1925, having entered into an ante-adoption agreement with the 
natural father of the minor on 21st June, 1925. That agree- 
ment provides agreeably to the intentions of the deceased 
Somasundara that the plaintiff was to be given for her mainte- 
nance Rs. 6,000 and 500 kalamsof paddy per year besides being 
permitted to enjoy for her lifetime the lands mentioned in the 
deed dated 28th December, 1912. Those lands would yield an 
income of about Rs. 2,500 per year. In the interests of the 
peace of this respectable family the plaintiff is inclined to 
accept Rs. 10,000 per annum’ on account of the arrears of 
maintenance due to her. 
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The 1st defendant, senior wife of Somasundara, was dis- 
puting the validity of the adoption of the 3rd defendant and 
had also instituted O. S. No. 22 of 1925 on the file of the 
Tiruvarur Sub-Court for a declaration of the invalidity of the 
adoption. The 2nd defendant for herself and as guardian of 
the minor 3rd defendant states that she had no knowledge of 
the circumstance under which and the purpose for which the 
registered maintenance deed, dated 28th December, 1912, came 
into existence, and she accordingly puts the plaintiff to proof 
of the allegations made by her in respect of it. It is admitted 
that the plaintiff did -not receive the income of the lands set 
apart for her maintenance under the said deed and therefore 
she should only be entitled to the profits of those lands in 
respect of her past maintenance after ascertainment of those 
profits by the Court. 

The learned Subordinate Judge found the case set up in 
the plaint to be substantially true and held that the maintenance 
deed in question (Ex. I) was never intended to be acted upon 
and was also never acted upon. In the view that that document 
purporting to be a maintenance deed was only a sham, he 
treated it to be inoperative and held that it would not debar 
the plaintiff from claiming a reasonable rate of maintenance 
for the plaint-mentioned period on account of arrears due to 
her. Considering all the circumstances of this case, he allowed 
the plaintiff’s claim for arrears of maintenance at the rate of 
Rs. 6,000 per annum and passed a decree accordingly. As 
against this decision, defendants 2 and 3 have filed this appeal, 
while the plaintif has filed a memorandum of objections 
stating that the full rate claimed by her in the plaint should 
have been allowed by the Lower Court. 


When the present claim of the plaintiff is resisted on the 
strength of the registered deed, Ex. I, to which she and her 
husband’s brother Somasundara were parties, there is no doubt 
that the burden of proving that this deed which is ostensibly a 
deed of maintenance was only a sham is upon the plaintiff. 
As observed in the decision in Ranga Aiyar v. Srinivasa 
Aiyangar! there must be clear evidence to justify a Court in 
holding that the parties did not intend that any legal effect 
shoulil be given to it. In order to substantiate such a case it 
should be shown for what purpose other than the ostensible one 


e u 


I. (1897) I. L. R. 21 Mad. 56. 
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the deed was executed. It is necessary to understand under 
what circumstances Ex. I came to be executed. [His Lordship 
then discussed the evidence and continued :] 


In the view I have taken of the facts disclosed in this case, 
I consider that the deed in question, which sounds ostensibly 
like a deed of maintenance, was executed nominally, or in other 
words, not with the intention of giving effect to that deed as 
an operative contract, grant or disposition, but it was brought 
about in this form by Somasundara with the sole object of 
securing a sort of acknowledgment by the plaintiff of the un- 
divided status of her husband. This object has been achieved 
by the insertion of a recital to that effect as a preamble to the 
maintenance deed, Ex. I, but that is only a statement of a fact 
and not part of any contract, grant or disposition. Ex. I, if 
treated as a contract, grant or disposition is shown to be wholly 
nominal or sham and as such it is void and unenforceable. It 
does not represent any real agreement arrived at as between 
the plaintiff and Somasundara. This is not a case where oral 
evidence is sought to be adduced for showing that Ex. I is 
enforceable not according to its plain terms, but in a modified 
form by something being substituted for or subtracted from 
or added to any of the terms expressly mentioned therein. It 
is only when parol evidence is sought to be let in for proving 
such a case, that S. 92 of the Indian Evidence Act would be a 
bar and render such oral evidence inadmissible. What the 
plaintiff seeks to prove in this case is that there was never any 
real disposition at all under Ex. I. 

Evidence to prove such a plea does not come within the 
scope of S. 92. 


The observations in Harris v. Ricket#l, which was followed 
in G. Ruthna Mudaliar v. K. Arumugha Mudaltar2, seem to be 
pertinent to the present case. Bramwell, J., says: 

“The principle of the rule is, that it must be assumed that the parties 
agreed that the written agreement should be the evidence of the contract. 


The difficulty is, that in this case there was evidence that the parties did not 
agree that the written agreement should be ihe evidence of the contract ” 


In G. Ruthna Mudaliar v. K. Arumugha Mudaliar? 
the principles laid down in the case of Pym v. Campbell were 
followed, and Morgan, C. J., observes at page 196 as follows: 





I, (1859) 28 L. J, Exch. 197. 2. (1872) 7 M. H. C. R. 189, 
3. (1856) 6 E. & B. 370. 
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“But it is said there is a written contract, the promissory note, and that 
no addition to, or variation from, its terms can be made by parol. With 
respect to this, I take the law to be that, notwithstanding a paper writing, 
which purports to be a contract, may be produced, it is still competent to the 
Court to find upon sufficient evidence that this writing is not really the con- 
tract. And the risk of groundless defence does not affect the rule itself, 
though it suggests caution in acting on it.” 

It is true that this decision was given before the passing of 
the Indian Evidence Act. But this same principle has been 
adopted in later decisions given after S. 92 of the Evidence 
Act had come into operation. In the case reported in Basjnath 
Singh v. Hajee Valy Mahomed Hajee Abba! their Lordships 
of the Privy Council have explained the scope of S. 92 of the 


Indian Evidence Act in the following passage occurring at page 
[23:; 


“The preamble to the Evidence Act recites that ‘it is expedient to con- 
soldate, define and amend the Law of Evidence’, and S. 92 merely prescribes 
a tule of evidence; it does not fetter the Court’s power to arrive at the true 
meaning and effect of a transaction in the light of all the surrounding 
circumstances.” 

This observation shows`that in respect of S. 92 of the 
Evidence Act, oral evidence is admissible to prove that an agree- 
ment in writing was really no agreement at all but was only a 
sham as it was not intended to be operative. The dictum in 
Woodroffe and Ameer Ali’s commentary on the Indian 
Evidence Act, namely, “although evidence to vary the terms 
of an agreement in writing is not admissible, yet the 
evidence that there is not an agreement at all is admissible’ 
has been disapproved by Ashworth, J., in the decision 
reported in Lachman Das v. Ram Prasad8 as not being the 
correct law. The learned Judge says at page 685 that evidence 
in any shape cannot be admitted for the purpose of showing 
that there was no agreement at all or, in other words, that a 
deed was meant to be inoperative. If this be the correct view, 
I am afraid that several cases which have arisen in India, 
wherein deeds of various kinds have been held to be nominal 
or sham transactions or intended to be inoperative on the 
strength of proof adduced in the shape of oral evidence and 
surrounding circumstances, should be deemed to have been not 
rightly decided. With great respect, I have to dissent from the 
view expressed by the learned Judge in the aforesaid case. 





1, (1924) I. L. R. 3 Rang. 106: 48 M. L. J. 339 (P.C). 
2, (1927) I. L, R. 49 AIL 680. 
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In the case reported in Periab Chunder Ghose v. Mohendra 
Purkait! the Privy Council have held that a tenant, who had 
executed a kabuliyat containing a stipulation which the 
landlord had told him would not be enforced, could not be held 
to have assented to it and the kabuliyat was not the real agree- 
ment between the parties and the plaintiff could not sue upon it. 
This principle was followed by the Bombay High Court in the 
case reported in Navalbat v. Stvubaiz. Sir Lawrence Jenkins, 
C. J, after referring to a relevant passage in the aforesaid 
Privy Council decision, observes at page 763 as follows :— 


‘So in this case if the plaintiffs were told that the document which in 
form is a sale-deed, would not be enforced as such against them and on the 
faith of that representation Hariba executed the document, then the sale-deed 
cannot be upheld as against him o1 the plaintiffs as a sale-deed.” 


In the case reported in Ramdhani v. Kowal Mani3 it is observ- 
ed that the authorities establish that though evidence to vary the 
terms of an agreement irí writing is not admissible, yet evidence 
to show that there is not an agreement at allis admissible. The 
decisions in Pyn v. Campbell4, Ruthna Mudaliar v. Arumugha 
Mudaltar6 and Batjnath Singh v. Hajee Vally Mahomed Hajee 
Abbas have been cited and considered as authorities for the 
aforesaid principle. These decisions are in my opinion applicable 
to the facts and circumstances of the present case. There is an 
indication in the decision reported in .4ppa Dhond v. Babaji 
Krishnajt7 that proof is permissible even where a deed is attack- 
ed as partly genuine and partly not genuine. Sir Macleod, C.J., 
has expressed his view on this point at page 87 as follows :— 

“But though the Courts have in the past recognised that the ostensible 
owner in a benamt transaction can be ordered to restore the property to its 
original owner, I for my part would certainly not be willing to extend that 
doctrine and to hold that a transaction can be partly genuine and partly 


unreal, unle3s there are very strong reasons for obliging the Court to come 
to such a conclusion.” 


In view of all the aforesaid authorities, it should be held 
that the oral evidence let in by the plaintiff in this case is admis- 
sible and cannot be deemed to be obnoxious to the provisions 
of S. 92 of the Indian Evidence Act. 


As I have already observed, this is not a case where oral 
evidence is sought to be adduced for proving that the deed is 





1. (1889) L. R. 16 I. A. 233: L L. R. 17 Cal 291 (P.C) 

2. (1906) 8 Bom. L. R. 761. 3. A.L R. 1926 Pat. 156. 

4, (1856) 6 E. æ B. 370. 5. (1872) 7 M H. C. R 189 
6. (1924) I. L. R. 3 Rang. 106: 48 M. L. J. 339 (P. C.) 


7. (1921) L L. R. 46 Bo 
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operative not in the manner set forth therein, but in a different © 
manner as settled by a contemporaneous oral agreement. Such 
a case would be one of substituting a new and different contract 
for the one expressed in writing. The plaintiff in the present 
case does not say that Ex. I should be held to be operative not 
as it purports to be but in a different manner or as a different 
kind of contract or grant. Such a plea would not be open to 
her and no evidence can be adduced to substantiate that plea- 
This is the principle of the decisions in Sangira Mallappa v. 
Raniappai and Mottayappan v. Palant Goundan’. This is the 
view which my learned brother Curgenven, J., has expressed 
in the decision in Dasari Lakshmiayya v. Coppolu Muracharis. 
Similarly in Afar v. Surja Kumar Ghose4 evidence to prove 
that the real intention of the parties was something at variance 
with one of the terms of the contract and that that term should 
be enforced in the manner intended but not in the manner 
expressed, was held to be inadmissible. These cases have really 
no application to the present case, in view of the findings of 
fact set forth above. 

I uphold the finding of the Lower Court, that the deed 
Ex. I was never intended to be acted upon as a maintenance deed. 
If it was not meant to be really operative as between the parties 
and to be acted upon, then it is virtually a sham and would 
not be an effective bar to the present claim of the plaintiff. 

It follows, therefore, that the plaintiff is not bound to claim 
only the profits of Andiyur village provided for her in Ex. I 
on account of the arrears of maintenance now claimed by her. 
It is left to the discretion of the Court to fix a proper and 
adequate rate of maintenance, having due regard to all the 
circumstances of the case. The learned Subordinate Judge has 
dealt with this question in the light of the authorities bearing 
on this point and has paid due attention to the special circum- 
stances disclosed in this case. There is nothing to show any 
waiver or_abandonment by the plaintiff of her claim for the 
arrears of maintenance. The evidence shows that she was 
making demands on Somasundara for the decent provision for 
her maintenance from time to time but that Somasundara was 
somehow postponing the same holding out promises only. The 
learned Subordinate Judge has referred to some of the circum- 


1. (1909) I. L. R. 34 B. 59. 
2. (1913) I. L. R. 38 Mad. 226: 25 M. L. J. 290. 
3. (1929) 31 L. W. 516. 4, (1908) 15 C. W. N. 249. 
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stances in paragraphs 80 to 82 of his judgment. His observations 
are as follows :— 


“The plaintiff was born and bred up ina rich family. She was mairied 
to a member of a much richer family. She lived with her husband in very 
high style for nearly 14 years. After a year of her husband’s death she went 
to live separately and she was looked after by her affluent brothers. She was 


with them till 1922 when they separated. From 1922 she is living separately - 


in one of the houses set apart to a brother. Her brothers met all her wants. 
The plaintiff's own means are littl. She had ornaments worth about 
Rs. 14,000 or 17,000. Some of them she sold and converted into cash. .... 


She performed pilgtimages to Benares, Rameswaram and other places all 
of her own accord and with her own money or with the help of her brothers 
and even then nothing was given to her by Somasundara Mudaliar.” 


I am in entire agreement with these observations. There is 
no evidence to show that the plaintiff incurred any debts for the 
purposes of meeting the expenses of her maintenance, etc. After 
a careful consideration of all the facts and circumstances, the 
learned Subordinate Judge has fixed a lower rate of maintenance 
than what is claimed in the plaint on account of the arrears and 
allowed at the rateof Rs. 6,000 a year, t.e., Rs. 500 per mensem. 
Considering the vast magnitude of the estate, the rate allowed 
by him cannot cause any hardship to the adopted son (3rd de- 
fendant) ; nor can it be considered tg pe unduly high or excessive. 
I consider that the rate allowed is moderate and perfectly 
reasonable. In this view, no higher rate can be allowed to the 
plaintiff as claimed by her in the memorandum of objections. 


In the result, I would dismiss both the appeal and the 
memorandum of objections with costs. 


Curgenven, J.—I confess to having felt some hesitation in 
deciding whether the view of this case taken by the Lower Court 
and by my learned brother is justified by the evidence; that is 
to say, whether the plaintiffs claim to arrears of maintenance 
can be allowed in spite of the provisions of the maintenance 
deed, Ex. I. 

I fully agree that it is clear from all the surrounding facts, 
—the removal of the plaintiff’s husband, Ramalinga Mudaliar, 
to his brother Somasundara’s house in spite of the opposition of 
his wife and others, the extreme and almost indecent haste with 
which the maintenance deed was put through, although there is 
no reason to suppose that any claim of this character was made 
upon Somasundara or any wish expressed for such provision, 
the state of distress and seclusion in which the widow must have 
been at the time, the gross inadequacy of the provision made 
for her in the deed, the abstention of the plaintiff from availing 
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herself of the maintenance so provided,—that this is not a case 
of voluntary acceptance after discussion of the terms of the 
provision made. It is quite evident that Somasundara was a 
masterful personality, that he intended to have things all 
his own way, and that he succeeded in imposing his will 
upon his brother’s widow and such advisers as may have been 
available to her at the time. It is also pretty clear that he 
procured the execution of Ex. I with a view to avoid claims 
being made upon him at some later date when the plaintiff per- 
haps would be in a better position to assert them,—whether such 
claims might take the form of an allegation of divided status 
or of a demand for maintenance commensurate in amount to 
the whole value of the estate. There are sufficient indications 
to justify the conclusion that to no part of the document can 
the plaintiff have given her free consent except indeed to the 
concession to her of the jewels which are now claimed as her 
own. So far I haveno hesitation in accepting the conclusions 
of the learned Subordinate Judge. My only doubt has been 
whether all these circumstances are not equally compatible with 
the theory, not that the document was intended by the parties 
to be inoperative but that plaintiff was compelled to execute 
it by the exertion of undue influence on the part of Soma- 
sundara. It seems clear that if the plaintiff wants to establish 
her version of the circumstances she must exclude this possible 
alternative, because it would have required her to get the deed 
set aside before she could make an independent claim to arrears 
of maintenance, and since the period of three years allowed 
under Art. 91 of the Limitation Act has long since expired this 
form of relief would have been closed to her. It has in fact 
been suggested on behalf of the appellants that the plaintiff has 
been forced to make out that the deed was nominal in order to 
get over the difficulty created by limitation. It is necessary 
therefore to decide specifically that the document was really 
intended by the parties to it to be nominal and that the theory 
that the plaintiff was so influenced by her brother-in-law as to 
execute it as an acceptance of his terms is not a true explana- 
tion of the evidence. As to this, I think in the first place that 
quite a plausible reason has been given for inserting the main- 
tenance provisions in the document. The brothers had been 
living apart, and so far as external indications went it looks as 
if quite a good case for separation in status having occurred 
might have been made. The allegation that Somasundara was 
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uneasy upon this score is very probably true and is borne out 
by the express recital in the document that he and Ramalinga 
had been living as members of one and the same undivided 
family. He was therefore anxious to make the widow 
subscribe to a declaration of this character, without making it 
appear that this was the sole purpose of the document obtained 
from her. As to the extreme inadequacy of the provision made, 
my learned brother is a better judge of this than I am and I am 
prepared to accept his view that it reveals the sham character 
of the document rather than that the plaintiff’s consent was 
extorted. The evidence relating to the house provided for the 
widow is then said to betray the real truth, because in the first 
place it was so situated that she could not with any self-respect 
live in it and in the second, Somasundara actually leased it for 
a period of three years after the maintenance deed had been 
executed. It is clear that he must at least have known that she 
would never want to occupy it. Lastly, there is the circum- 
stance that Somasundara kept the document in his own posses- 
sion, which is easily understood if he looked upon it merely as 
a declaration that he and his brother had been undivided in 
status. We have to read the oral evidence in the light of these 
considerations. Itis true, as pointed out for the appellants, 
that not much of it can be said to come from an independent 
source. It is to be regretted I think that the plaintiff herself 
should have been examined on commission. Such a course, 
especially in a claim of this magnitude, ought very rarely to be 
allowed and I can see no good reason why this lady should not 
at least have given her evidence direct to the Court even if it 
had to be taken in chambers. As matters stand the trial Court 
was deprived of the opportunity of seeing the witness depose 
and of recording its impressions of her demeanour. The 
learned Subordinate Judge comments favourably upon the 
quality of the evidence she gave and as to this I can find no 
reason to differ from him. She appears to have told a consis- 
tent and straightforward story, which is borne out by the 
testimony of her two brothers, P. Ws. 3 and 6. The learned 
Subordinate Judge has refused to act upon the evidence of P. 
Ws. 2 and 4, but there seems no reason to discredit the attestor, 
P. W. 5, and the fact that his evidence is somewhat vague, 
natural enough after so long an interval, certainly does not 
incline me to believe it. On the main point, that the document 
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was intended to show that the brothers were joint, he seems to 
be quite clear. One important witness, K. G. Srinivasa 
Mudaliar, who attested the deed, has been examined by neither 
party. It is difficult to surmise with whom his sympathies 
would have been. He is related to both sides and the plaintiff 
admits that she has deposited her savings with him. But the 
evidence of the Vakil, D.W. 8, goes to show that in another 
litigation he was fighting against the plaintiff’s adviser, Gopala- 
swami Mudaliar. Reasons have been given for the inability to 
examine the other persons who took part in the execution of 
Ex. I. It would perhaps be unreasonable to expect better oral 
evidence of the circumstances in which the deed originated, and 
I agree that such evidence as has been produced is inconsistent 
with the general consideration to which I have alluded. On 
the whole I think that there are sufficient grounds for holding 
that the finding of fact reached by the learned trial Judge is 
correct. 

On the question of application of S. 92 of the Evidence 
Act, it is to be observed that Ex. I comprises, or purports to 
comprise, three matters,—a declaration of status, a release 
by Somasundara of any rights he may possess in the jewels, 
etc, and a provision for maintenance. The declaration of 
status is a mere recital and is not in the form at any rate of a 
contract or of a term ina contract, and I do not think that for 
the purpose of applying S. 92 it has to be so regarded. As 
regards the jewels, etc., itis not denied that the plaintiff was 
allowed to retain these articles. It is argued that they were in 
fact her own property and that the provision was only inserted 
in order to lend an appearance of completeness to the document 
as a settlement of all her claims. It would have been better if 
the title of the plaintiff to those articles had been more expli- 
citly examined at the trial but I think there can be little doubt 
that, possibly, with some trivial exceptions, they formed her 
own stridhanam property. It is significant that in the ante- 
adoption agreement subsequently entered into between the 2nd 
defendant and the 3rd derendant’s natural father (Ex. C) 
there is a clause stating that 


“As Janaki Ammal’s (2nd defendant's) jewels, gold, vessels, etc, silver 
vessels, etc., and stridhana properties belong to her exclusively and as 
Somasundara Mudaliar Avergal’s estate hus no nght whatsoever thereto, the 
adopted boy has no rigbt or concern whatsoever therein,” 


and this was probably how matters stood in the case of © 
the plaintiff also. I agree therefore that this term of the 
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document may be treated as nominal equally with the provision 
for maintenance. If so, I think it is clear that the case reduces 
itself to one of a wholly nominal contract, and the learned 
Advocate-General has confessed himself unable to contend that 
S. 92 can be applied to such a document; and as my learned 
brother has shown, there is no legal obstacle in the way of prov- 
ing it to be a sham. Such proof having been adduced, the way 
lies open to the plaintiff to claim arrears of maintenance irres- 
pective of the terms of the deed. I agree that the rate of 
maintenance fixed by the Lower Court should be accepted and 
that the appeal and the memorandum of objections should be 
dismissed with costs. 


We certify for two sets of fees in the appeal. 
S. R. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE JACKSON AND MR. JUSTICE 
MocKETT. 


Tadepalli Sriramulu and others ... Appelants* (Plaintiffs) 
v. 
The Firm of Kothpara Sriramulu, 
Kothpara Venkata Ramachan- 
drayya and Akula Satyanarayana 
represented by Kothpara Sri- 
ramulu, the Managing Partner 
and another P Respondents (Defts.). 


Crutl Procedwre Code (V of 1908), O. 34, R. 5 (3)—Application for 
final decree—Dismissal for non-payment of batta—Ef ect of—Further 
application for final decree—Matntatnabsehity. 


The dismissal of an application for a final decree in a mortgage suit for 
failure to pay batta cannot be construed as a dismissal of the suit itself; 
aiter a preliminary decree has been passed, the Court has no power to dismiss 
the suit. Nor does the dismissal of the application preclude another appli- 
cation for the same purpose, because by force of S. 141 of the Code, the 
applications are governed by O. 9 and on the dismissal of an application 
under R. 2 for non-service the plaintiff may put in a fresh application under 
R. 4 without seeking to have the previous order set aside. 

Lachmi Narain Marwari v. Balmakund Marwars, (1924) L. R. 51 I. A 
321:L L. R 4 Pat. 61247 M L. J. 441 (P. C.), referred to 


Venkatarama Chettiar v Marudachala Goundan, A. L R. 1931 Mad. 
795, approved. 


Appeal against the decree of the District Court of Kistna, 
at Masulipatam, in A. S. No. 237 of 1928 preferred against 


* S. A, No. 1148 of 1928. lith August, 1932. 
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the decree of the Court of the District Munsif of Gudivada in 
O. S. No. 679 of -1926; 


B. Somayya for appellants. 


P. Venkataramana Rao and P. V. Rajamanner for 
respondents. 


The judgment of the Court was delivered by 


Jackson, J.—This is a class of case which has given 
Courts considerable trouble. The present 1st defendant obtained 
a preliminary decree upon a mortgage against the father of the 
present plaintiffs. There then followed these applications for 
a final decree. 


Ex. A. Steps not taken. Dismissed. 
Ex. B. Dismissed for failure to pay batta. 
Ex. C. Dismissed. 


Ex. D. 29th September, 1919, ordered on 14th November, 
1919. 


The plaintiffs have brought a suit to set aside the conse- 
quent sale on the plea that when the Court passed orders upon 
Ex. D, it had already dismissed the suit and was functus 
oficio. The lower appellate Court has held that the Court’s 
final decree was not made without jurisdiction and plaintiffs 
appeal. 

In this case it is a pure assumption that the suit was 
dismissed, and there is no reason to suppose that the Court 
really intended anything of the sort. In Lachmi Narain Marwari 
v. Balmakuud Marwartl, where the Judge actually used the 
phrase “ The suit is dismissed for want of further prosecu- 
tion” he explained that the object of dismissal “had not béen 
to discharge or vacate the appellate decree”. And as pointed 
out by the Judicial Committee in that case he would have no 
jurisdiction to dismiss the suit “ the parties have on the making 
of the (preliminary) decree acquired rights which are fixed 
unless the decree is varied”. All that the Munsif did in the 
present case was to dismiss the applications for a final decree 
because batta had not been paid. Before its amendment in lst 
September, 1931, there was no provision in O. 34, R. 5 (3) for 
serving notice on parties; and a Court dismissing an application 
for a final decree on the ground of non-payment of batta for 
serving notice was acting under its inherent and not under any 





I, (1924) L. R. 51 I. A. 321: I. L. R. 4 Pat. 61: 47 M. L. J. 441 (P. C). 
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statutory power. It arrogates to itself the right to dismiss an 
application filed under O. 34, R. 5 (3). It is difficult to see 
how this peculiar action can be construed to be the dismissal of 
the suit itself, which, as pointed out by the Judicial Committee, 
is not within the power of the Court. A Court will not ordi- 
narily be presumed to do an illegality. It seems better to follow 
the facé of the record and to hold that the Court successively 
dismissed applications for a final decree. Such applications as 
observed by Curgenven, J., in Venkatarama v. Marudachalal, 
are not applications in execution, and by force of S. 141, Civil 
Procedure Code, are governed by O. 9 and O. 17 as though 
they are suits. Under O.9, R.2 the Court dismisses the 
“suit,” here, the application, for non-service. Then under 
O. 9, R. 4 the plaintiff may bring a fresh “ suit,” here, put ina 
fresh application. There is then no need for the plaintiff to 
get the previous order of dismissal set aside. Mummadi 
Venkatiah v. Boganatham Venkata Subbiah®, upon which the 
applicant strongly relies, lays down that the previous order is 
not sitra vires, though it may be erroneous. To this we 
entirely defer, and think it a dangerous doctrine that the judi- 
cial acts of Courts can be treated as mere nullities, and of no 
effect whatsoever. It was for this reason that this Court 
declined to interfere in revision in Sreeramulu v. Nagabusha- 
nam’. We also think it dangerous to carry the principle that a 
Court may rectify mistakes inadvertently made beyond the 
ambit of the facts in Debt Bakhsh Singh v. Habib Shah4 and 
should hesitate to say, as in Jodha Singh v. Gokaran Das 
Pande’ that a Court can revoke its own order of dismissal. 
But the line of reasoning in Venkatarama v. Marudachalai 
makes a revocation unnecessary. The orders of dismissal, 
Exs. A, Band C, stand as good orders, but plaintiff has in O. 9, 
R. 4 a locus penetentiae which gives room for a fresh appli- 
cation. It may be added that this is no artificial way of 
avoiding a hard case, but runs with the real facts of the 
situation. The Court when it dismissed the applications had no 
Teal intention of dismissing the suit and was only acting in 
terrorem as said in Lachmi Narain Marwari v. Balmakund 
Marwart6é to induce plaintiff to pay process fees; and wher 
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1. A.I. R 1931 Mad 795. 2. (1921) 42 M. L. J. 51. 
3. 1928 M. W. N. 542.` 4. (1913) I. L. R. 35 AlL 331. 
5. (1925) L L. R. 47 All, 546. 
6 (1924) L. R. 51 I. A. 321: I. L. R 4 Pat. 61:47 M. L. J. 441 (P. C). 
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plaintiff put in a fresh application it was precisely what the 
Court expected. Artificiality is imported by the assumption 
that the Court deliberately dismissed the whole suit and 
rendered itself functus officto. 

Accordingly the appeal is dismissed with costs. 


Sz. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice Ramrsam AND MR. JUSTICE 
PAKENHAM WALSE. 


Venkata Reddi .. Appellanti» (Petttioner—4th 
Defendant) 
v. 
T. V. Dorasami Pillai .. Respondent (Respondeni— 
Plaintif). 


Civil Procedure Code (V of 1908), O. 21, Rr. 18 and 20—Cross- 
decrees—Money decree and mortgage decree—Set-of m erecution—Per- 
missibility. 

The mete fact that one of two cross-decrees is a money dceeree and the 
other a mortgage decree does not by itself preclude the Court from allowing 


a set-off in execution if even under the mortgage decree the mortgagor is 
personally liable for the deficiency, 


The Burma Ou Company, Lid. v. Ma Tin, (1929) I. L. R 7 Rang. 505 
and Sheo Shankar v. Chunni Lal, (1916) I. L. R. 38 All. 669, distinguished. 


Appeal against the order of the Court of the Subordinate 
Judge of Vellore, dated 26th September, 1928, and made in E. 
A. No. 912 of 1928 in E. P. No. 86 of 1928 in O. S. No. 1 
of 1926. 

B. Somayya for appellant. 

C. S. Venkatachariar for respondent. 


The Court delivered the following 

JUDGMENTS. Famesam, J.—In this case the appellant 
before us is the 4th defendant in O. S. No.1 of 1926. The 
plaintiff obtained a decree in that suit for Rs. 4,214-0-4 towards 
peishkush and road cess. In O. S. No. 25-A of 1918, which 
was a suit for redemption of a mortgage, the defendant obtained 
a final decree for Rs. 6,908-14-4. This final decree is a decree 
directing the sale of the mortgaged property and if there is any 
deficiency it should be paid by the plaintiff. In the connected 
appeal No. 35 of 1931 we have held that that final decree 
should not have been amended by the Subordinate Judge of 





"C. M. A. No. 353 of 1928.. 5th August, 1932. 
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Chittoor and should remain as it was originally passed. The 
result is the mortgage decree is a decree for an amount which 
in the last resort may have to be paid personally by the 
plaintif. In the petition against which this C. M. A. arises, E.A. 
No. 512 of 1928, the 4th defendant seeks to set off the money 
decree against'him in O. S. No. 1 of 1926 against the mortgage 
decree obtained by him and to stop all further proceedings for 
his arrest in E. P. No. 86 of 1928 in execution of O. S. No. 1 
of 1926. The question of law that arises before us is whether 
the two decrees can be so set off against each other. O. 21, 
R. 20 now enacts : 


“ The provisions contained in rules 18 and 19 shall apply to decrees for 
sale in enforcement of a mortgage or charge.” 


This shows that the mere fact that the decrees in which the 
set-off is sought are mortgage decrees or one of the two decrees 
is a mortgage decree, does not by itself amount to an objection 
to the set-off claimed. I do not mean to say that there may not 
be some other objection. Without any other objection the mere 
fact that one of the decrees is a mortgage decree is not enough 
to refuse the set-off. This is the view of the Allahabad High 
Court in Nagar Mal v. Ram Chandi and this was always the 
view of the Madras High Court prior to the Civil Procedure 
Code of 1908. But the decision in Nagar Mal v. Ram Chand1 
had to be considered and was distinguished in Skeo Shankar v. 
Chunns Lala. In that case the decree is a foreclosure decree 
which is of a nature giving simply an option to the mortgagor 
to redeem and if he does not, his right to redeem is simply 
foreclosed. It is not a decree to which ordinarily O. 21, R. 20 
applies. Therefore that case is distinguishable. But I will 
observe that even in a decree for sale it may be that the 
property is worth much less than the amount of the decree and 
the mortgagor may find it convenient to allow the property to 
be sold and in such a case if he is not liable for the deficiency 
it cannot be said that there is any decree for money against him 
and it may be proper to describe the decree as one giving an 
option like the decree for foreclosure. In Sheo Shankar v. 
Chunni Lal the person against whom the decree was sought 
to be set off was the purchaser of a portion only of the mort- 
gaged property and he was under no personal liability. In such 
a case it may be said that he was filling a different character in 





1, (1910) I. L. R 33 AIL 240. 2. (1916) I. L. R. 38 All 669. 
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the mortgage suit from the one in the decree sought to be set 
off. In the present case there is a personal decree against the 
plaintiff. By saying he is liable for all the deficiency that may 
remain after the sale, the true character of his liability is 
known. If the sale realises nothing, he is liable for the whole 
amount. In such a case to say that the sale must first be held 
and only for the balance the judgment-debtor in the mortgage 
decree is personally liable is to look at the matter too technically 
and to cause unnecessary expense to the parties. In such a case 
it may be very equitable and just to deduct the amount of the 
money decree from the mortgage decree and to permit execu- 
tion for the balance only.: The case in The Burma Oil Com- 
pany, Ltd. v. Ma Tint is also a case of a mortgage decree in 
which it is not clear that the mortgagor will be liable personally 
for the deficiency. In that case the decree at the time the 
question arose was only against the property and the decree 
provides for liberty to apply for a personal decree for the 
amount of the balance and one does not know how the 
application may end. On the actual facts I think that the deci- 
sions in The Burma Oil Company, Lid. v. Ma Tini and Sheo 
Shankar v. Chunni Lal? are correct; but they do not apply to 
the facts of the case before us. Therefore in this case there is 
no objection to the set-off claimed. The set-off is a satisfaction 
of the decree to that extent and if the balance after set-off is 
paid, the whole decree must be regarded as satisfied. We now 
direct the Subordinate Judge of Vellore to proceed with the 
execution of the mortgage decree after setting off the money 
decree towards it and to proceed with the execution for the 
balance. The appellant will be entitled to his costs in appeal. 
In the Court below each party will bear its own costs. 

Walsh, J.—I agree. 
[N. B.—The appellant gives an undertaking not to arrest the 

respondent in execution of the mortgage but will only 

proceed against his other property or set-off. ] 


S. R. Appeal allowed. 


1. (1929) I. L. R. 7 Rang. 505. 2. (1910) I L. R. 38 All. 669. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE ANANTAKRISHNA AJYAR. 


Nagalingam Pillai .. Petthoner* 
U. í 
Sivachidambara Sabapathy Deekshitar .. Respondent . 


Lunitation Act (IX of 1908), Art. 182 (5) (as amended by Act IX of 
1927)—A p plicability 


If the right of the decree-holder to execute his decree had not become 
barred on the 1st January, 1928, when the Limitation (Amendment) Act IX 
of 1927 came into force, an application for execution made after that date 
is governed by the new provision of the amended Act. 


Kana: Lall Sabwi v. Purna Chandra Chatterjee, (1930) 34 CW. N. 
733 and Sapam Patra v. Damodar Kar, A.I.R. 1930 Pat. 207, followed. 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the order of the Court of the District Munsif 
of Chidambaram, dated 15th August, 1928, and made in E. P. R. 
No. 1362 of 1928 in S. C. S. No. 682 of 1923. 

S. Jagadisa Atyar for petitioner. 

Respondent not represented. 

The Court delivered the following 


JUDGMENT.——The learned District Munsif of Chidambaram - 


dismissed the execution petition filed by the assignee decree- 
holder in Small Cause Suit No. 682 of 1923 on the ground that 
the same was barred by limitation under Art. 182 of the 
Limitation Act. The assignee decree-holder has preferred this 
Revision Petition. 


The facts are these. The decree in Small Cause Suit 
No. 682 of 1923 was passed on 20th June, 1923. On 9th January, 
1925, an application for execution was filed, which however was 
disinissed on the 23rd March, 1925. On the Ist January, 1928, 
the Limitation (Amendment) Act IX of 1927—-amending 
Art. 182 of the Limitation Act—came into force. On the 23rd 
March, 1928, the assignee decree-holder filed another application 
for execution which also was subsequently dismissed for default 
of prosecution. The present execution petition was filed on the 
25th April, 1928, and it is with reference to that petition that 
the learned District Munsif observed that it was barred by 
limitation. Judged by the provisions of the old Art. 182—~ 
before it was amended in 1927—it is clear that the learned 


_— 
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District Munsif’s decision was right. But as the amended Act 
came into force on the 1st January, 1928, we have to consider 
whether the right of the decree-holder to execute the decree had 
become barred by limitation on that date, t. e., on the date on 
which the new Act came into*force. If his righthad not become 
barred and extinguished on that date, then any application for 
execution which he might make after that date would be 
governed by the provisions of the amended Act. Now, the 
decree having been passed on the 20th June, 1923, the applica- 
tion made on the 9th January, 1925, for execution was clearly 
within time. The decree-holder will have time till the 9th 
January, 1928, for filing a petition for executing his decree, and 
some eight days prior to that, 1. e., on the Ist January, 1928, the 
new Act came into force. It being therefore clear that when 
the new Act came into force, the right of the decree-holder to 
execute this decree was not barred by limitation, any subsequent 
application made by him to execute the decree would be governed 
by the provisions of the amended Act. The application made 
on the 23rd March, 1928, was therefore in my opinion in time, 
the same having been made within three years from the 23rd 
March, 1925, the date of order passed on the prior execution - 
petition. Applying therefore the general principles that should 
govern a case when a new Limitation Act is passed, I think I 
must allow this Revision Petition. 


I find that both the Calcutta High Court as well as the 
Patna High Court had to consider this very question. In Kanas 
Lall Sabui v. Purna Chandra Chatterjeel Mallik, J., of the 
Calcutta High Court had to consider substantially a similar 
point. The learned Judge observed that the law of limitation 
applicable to a suit or proceeding is the law in force at the date 
of the institution of the suit or proceeding unless there be a 
distinct provision to the contrary in the Act. On facts similar 
to the facts of the present case the learned Judge held that 
if execution of the decree be not barred when the new Act of 
1927 came into force, any subsequent execution application 
would be in time if it should fulfil the conditions prescribed 
by the new Act. To the same effect is the decision by a Bench 
of the Patna High Court in the case reported in Sapant Paira 
v. Damodar Kar8. As observed in that case, an amending Act 
will not disturb vested rights. If at the time an amending Act 


1. (1930) 34 C. W. N. 733. 2, A.I. R. 1930 Pat. 207. 
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came into force the decree-holder’s right to execute the decree 
had not become barred by limitation, the learned Judges held 
that the subsequent application for execution would be in time 


if filed within three years from the date of the orders passed 
on the prior execution petition. 


For the above reasons, I am clear that the learned District 
Munsif was in error in his view regarding limitation in the 
present case. I reverse the order of the learned District Munsif 
and remand the execution petition for fresh disposal in accord- 
ance with law. The petitioner will be entitled to his costs of 
this Revision Petition. 

S. R. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KRISHNAN PANDALAI. 


S. A. S. Subbiab Aiyar .. Appellant® (Respondent) 
Uv 


The Official Receiver, Tinnevelly .. Respondent (Petitioner). 


Provincial Insolvency Act (V of 1920), S. 17—Applsicatton by credstor 
— Debtor's death before adjudicaiton—Order adjudicating estate of debtor 
sisolueni—Whether proceedings could be conducted by Official Recetver tn 
order to set aside alienation by the deceased debtor under Ss. 53 and 54— 
Effect of order. 


Where a debtor died before adjudication and the Court passed an order 
that the estate should thereby be adjudged as insolvent and an Official 
Receiver was appointed to administer it and in subsequent proceedings the 
Official Receiver applied to set aside certain alienations under Ss. 53 and 54 
and the objection was taken that ihe application was incompetent as the 
transferor was not declared insolvent but only his estate, 


Held, that the application by the Official Receiver was maintainable. 
Venkatarama Atyar v. The Oficial Receiver, Tinnevelly, (1927) L L. 


R. 51 Mad. 344: 54 ML L. J. 585 and Ramathat Aunt v. Kanmiappa Muda- 
lar, (1928) I. L. R. 51 Mad. 495: 55 M. L. J. 235, followed. 


` The Provincial Insolvency Act does not contain any provision similar to 
Ss. 108 and 109 of the Presidency Insolvency Act corresponding to S. 130 
of the English Bankruptcy Act empowering the Insolvency Court to adminis- 
ter insolvent estates. Therefore considerations and decisions applicable to 
that power must not be confused with cases falling within S. 17 of the 
Provincial Insolvency Act which corresponds to S. 93 of the Presidency 
Towns Insolvency Act and S. 112 of the English Bankruptcy Act. 
The words of S. 17 which are perfectly general cannoi have a different 
effect merely because the debtor dies at an earlier stage—before adjudication. 
Held, also, that the Judge who passed the order of adjudication intended 
to pass the right order but expressed himself as adjudging the estate because 
he thought that that was the proper way to word the order against a dead 
man. 


Appeal against the order of the District Court of Tinne- 
velly, dated the 11th October, 1930, in C. M. A. No. 52 of 1930 





*A, A. O. No. 434 of 1930. 31st August, 1932. 
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preferred against the order, dated 29th April, 1930, of the 
Court of the (Additional) Subordinate Judge of Tinnevelly in 
Original Petition No. 78 of 1929 in Insolvency Petition No. 58 
of 1927 on the file of the Court of the Subordinate Judge of 
Tinnevelly. 


T. R. Venkatarama Sastri and P. R. Srinivasan for 
appellant. 


B. Sitarama Rao and R. Krishnaswami for respondent. 
The Court delivered the following 


JupGMENT.—The two Lower Courts have arrived at oppo- 
site conclusions on the question whether when a debtor against 
whom a petition in insolvency has been presented dies before 
adjudication and the proceedings are continued under S. 17 of 
the Provincial Insolvency Act the Official Receiver or creditors 
can invoke the power of the Court to set aside settlements and 
alienations voidable under Ss. 53 and 54. The first Court gave 
a negative answer and the lower appellate Court an affirmative 
answer to this question. I venture to think that the difficulty 
felt by the Lower Courts is due rather to the form of the order 
of adjudication which the Insolvency Court passed in the case 
rather than to anything obscure in the provisions or language 
of the Act. - 


The facts are simple and undisputed. A creditor’s petition 
(I. P. No. 58 of 1927) was filed against one S. K. Krishna 
Atyar. He died some 15 months afterwards before any order 
of adjudication was passed. Notice of the petition was sent to 
his minor son (2nd respondent) and on 4th February, 1929, the 
Court passed an order that the estate of the 1st respondent 
(Krishna Aiyar) be and the same hereby is adjudged as insol- 
vent and that the Official Receiver, Tinnevelly, is appointed 
Receiver to administer it. The 2nd respondent (son of 
Krishna Aiyar) was ordered to produce the accounts and docu- 
ments of title before the Official Receiver in one month and to 
perform all the other duties 1mposed bythe said Act and also to 
apply for discharge of the estate within one year from the date 
of the order. In the course of the subsequent proceedings the 
Official Receiver applied to set aside certain alienations under 
Ss. 53 and 54. The appellant, the alicnee, took inter alia the 
objection that the application was incompetent as his transferor 
had not been declared insolvent but only his estate. This 
objection was literally correct but only literally so. For it 
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assumed firstly, that when proceedings are continued against 
the debtor after his death before the order for adjudication, the 
order passed under S. 17 must be not of the debtor himself but 
of his estate only and secondly, that when an order is passed as 
in the present case expressed to be adjudging the estate insol- 
vent, it means in the circumstances something different from an 
order against the debtor. Both these assumptions are wrong. 
As to the first point, it is concluded by the authority of 
Venkatarama Atyar v. The Oficial Receiver, Tinnevellyl and 
Ramathas Anni v. Kanniappa Mudaliar3. In those cases on 
facts similar to the present, the Court had passed orders 
adjudging the deceased debtor insolvent. The objection raised 
was that on the language of S. 17 as amended bv the Act of 
1920 there could be no order of adjudication against a dead 
man and it was argued that that was the effect of altering the 
words “as if he were alive” which occurred in the old section to 
“as far as may be necessary for the realisation and distribution 
of the property of the debtor”. This contention was fully 
dealt with in the later case and rejected in both cases by this 
Court, the result being that the proper order to pass in a case 
like the present is to adjudge the deceased debtor and not his 
estate. I asked learned counsel on both sides for any rule or 
precedent by which an order adjudging the estate insolvent is 
contemplated by the Provincial Insolvency Act. They did not 
refer to and I am not aware of any such. It is to be noted 
that the Provincial Insolvency Act does not contain any provi- 
sion similar to Ss. 108 and 109 of the Presidency Towns Insol- 
vency Act corresponding to S- 130 of the English Bankruptcy 
Act empowering the Insolvency Court to administer insolvent 
estates. Therefore considerations and decisions applicable to 
that power must not be confused with cases falling within 
S. 17 of the Provincial Insolvency Act which corresponds to 
S. 93 of the Presidency Towns Insolvency Act and S. 112 of 
the English Bankruptcy Act. The form of the order of 
adjudication in this case is probably due to this distinction not 
being borne in mind. However that may be, the contention 
that when a debtor dies after the petition but before 
adjudication the powers of the Court under Ss. 53 and 54 are 
automatically withdrawn because the transferor heing dead 
cannot be adjudged insolvent is clearly untenable in view of the 


1. (1927) I. L. R. 51 Mad. 344:54 M. L. J. 585. 
2. (1928) I. L. R. 51 Mad. 495: 55 M. L. J. 235. 
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decisions above mentioned by which I am bound. It follows 
that if the order of adjudication in the present case had been 
in terms one adjudging the debtor, and not his estate, insolvent 
the ground of the appellant’s objection to the proteedings under 
Ss. 53 and 54 would disappear. Learned counsel for appellant 
seemed to suggest that he could still maintain his objection and 
base it on the changed language of S. 17 of the Act. With 
respect, I fail to see how he can do so except by showing that 
the two decisions are wrong. Not only am I bound by them 
but I respectfully agree with them that the change of language 
in S. 17 was not intended to limit by a side wind the powers of 
the Court in insolvency when the debtor dies after petition but 
before adjudication to the power of administration of insolvent 
estates of persons who die before the petition—a power which 
is not conferred on Provincial Courts of Insolvency at all. 
Learned counsel had to admit that the language of the section 
cannot have the effect of so limiting the Courts’ power where 
the debtor dies after adjudication. If so, the words which are 
perfectly general cannot have a different effect merely because 
the debtor dies at an earlier stage—before adjudication. I am 
therefore of opinion that the substantial ground of the 
objection fails. 

But the second part of the objection which is based on the 
form of the order remains. I have stated that the proper form 
of order of adjudication in the case was to adjudge the debtor 
himself and not his estate. I was at first inclined to give some 
effect to this objection. But on consideration I think I ought 
not to do so. The phraseology of an order is certainly impor- 
tant as is shown by this very case. But after all, the language 
used by every Court is only the vehicle of its thought and every 
Court is entitled to full faith and credit for its orders being 
understood in the way it was intended. Advantage will not be 
allowed to be taken of slips or errors of language due to a 
bona fide belief that the Court is adopting the form appropriate 
for the occasion. I have no doubt that the Judge who passed 
the order of adjudication intended to pass the right order but 
expressed himself as adjudging the estate because he thought 
that that was the proper way to word the order against a dead 
man. Either the decision in Ratmathat Anni v. Kanniappa 
Mudaltarl was not then reported or was not brought to his 


1. (1928) I. L. R, 51 Mad. 495: 55 MLL. J. 235. 
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notice. In those circumstances I must pive effect to the order 
in the way in which it was intended. After all if full effect is 
given to the appellant’s objection all that follows is that the 
Insolvency Court has not yet passed any order of adjudication. 
Not only will it then be open to the Court to make a fresh 
order if necessary but the only effect it will have will be to 
throw into confusion all that may have happened in the insol- 
vency within the last three years to which no one has taken any 
objection and in which the appellant has no interest whatever. 
The appellant’s objection has really no merits and no decree or 
order will be interfered with on account of any irregularity or 
error not affecting the merits or the jurisdiction of the Court. 
I am therefore of opinion that the order of adjudication should 
be read, understood and given effect to as if the debtar himself 
had been adjudicated. 

The appeal fails and is dismissed. There will be no order 
as to costs. 

K€, Appeal dismissed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Paina. ] 


PRESENT:—LorD WRIGHT, SIR JOHN WALLIS AND SIR 
DINSHAH MULLA. 


Sri Chandra Churdeo and others .. Appellanis* 
vV. 
Laldhari Prasad Singh and others .. Respondents. 


Landlord and Tenanit— Occupancy righis—Proof of—Rights recog- 
nised ın KAatian of 1902 and tenants in unbroken possesston—Acceptance 
of rent by thtkadars—Effect of. 

A factory had, duiing their possession as thikadars, acquired by 
purchase the occupancy rights over certain bighas and later on transferred 
their interest to the predecessor-in-title of the appellants. The title of the 
appellants as transferees was recognised in the Khatian of 1902. In 1909 on 
the expiry of the earlier lease in favour of the factory, the Zemindars granted 
another lease ın favour of three thikadars and that lease expired in 1918. In 
1921, the mauza was sold to the respondents who sued to eject the appel- 
lants. The latter set up their occupancy rights and in proof produced a rent 
receipt dated 1912 and signed by the then three thikadars. 


Held, that the receipt, which was found to be genuine, was not merely a 
recoguition of some tenancy; having regard to the early recognition of the 
right of occupancy in favour of the factory in the Khatian of 1902 and to 
the unbroken sequence of their possession, the acceptance of rent amounted 
toa full recognition of the occupancy rights which prevailed against the 
purchasers of the mauza. 





*P, C. Appeal No. 101 of 1930. 28th July, 1932. 
Patna Appeal No. 33 of 1928. 
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Appeal No. 101 of 1930 from a decree of the High Court, 
Patna, dated the 8th June, 1928, reversing a decree of the 
Subordinate Judge of Monghyr, dated the 31st May, 1924. 


The point for determination on this appeal was whether the 
lands in dispute were the occupancy holdings of the defendants- 
appellants. The Trial Judge decided this question in favour of the 
defendants-appellants, and held that they were occupancy raiyats. 
The High Court on appeal took the contrary view. 


Against the decree of the High Court, the defendants 
preferred the present appeal to His Majesty in Council. 


Dunne, K. C., with Wallach and Kamlani for appellants.—The 
finding of the Trial Judge that the appellants’ father had been 
recognised as an occupancy tenant, was correct. 


On the construction of the Bengal Tenancy Act, S 22, 
sub-sec. (3), as amended in 1907, the decisions in Ramrup Mahto 


| V. H. Manners! and John Pierpont Morgan v. Babu Ramjee Ram? 


support the appellants’ case, and we are not bound by the contrary 
view taken by the Calcutta High Court in Raghubar Mahio v. 
II. Mannerss. 

J. Nissim for respondents.—-The defendants-appellants were 
never recognised as tenants by the landlords, and in any event 
we submit that during the term of its ijara, the Factory or its 
proprietor was not competent to acquire by purchase occupancy 
rights: see the Bengal Tenancy Act, 1885, S. 22, sub-sec. (3) and 
the Amending Tenancy Act of 1907 and Raghubar Mahto v. 
H. Manners3. 


Dunne, K. C. replied. 


28th July, 1932. Their Lordships’ judgment was deli- 
vered by 


Lorp WricHt.—The action out of which this appeal arises 
was instituted on 30th September, 1921, and was for possession 
of certain lands, 48 bighas, and some odd cottahs in mauza 
Naya Gaon. The plaintiffs, now the first two respondents, 
claimed their proportionate share as purchasers under deeds of 
July, 1921, whereby they purchased a 12 annas’ share in the 
mauza. Appellants, as defendants, resisted the claim for posses- 
sion on the ground that the disputed lands were raiyati holdings, 
of which they were tenants, the title under which as transferees 
they held dating back many years and having been recognised 





1. (1905) 4 C. L. J. 209. 2. (1920) 5 Pat. L. J. 302. 
3. 11911) 13 C. L. J. 568. 
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in the Khatian of 1902. For present purposes the history of 
the relevant village titles may be traced back to 1882, when the 
Zemindars, who were throughout absentee landlords, began to 
grant certain leases to a Mr. Crowdy, who started an indigo 
factory in the mauza. He or his successors may be referred to 
herein as the Factory, the name by which it was called being 
Bheriahi. The leases included a permanent lease of 23 bighas 
(not material in this case), on which the buildings were 
erected, and various other thika leases. Under these latter 
leases there was continuous possession by the Factory or its 
mortgagees or transferees until September, 1909. Some of these 
leases did not actually expire till September, 1910, but that 
distinction appears to have been overlooked. During the period 
in which the Factory were in possession as thikadars, they 
acquired by purchase the occupancy righis over the 48 bighas 
now in dispute, and these rights were recognised in the Khatian 
of 1902. On the 5th April, 1909, the appellants’ father was put 
into possession of these rights under the circumstances now to 
be detailed. The Factory had granted two separate mortgages, 
one of 7th July, 1896, to the appellants’ grandfather, who on 
20th April, 1898, obtained a decree on the mortgage for 
Rs. 17,238-0-0 and future interest; the other mortgage was 
given in 1894 to certain lenders, who on 7th November, 1899, 
assigned it to Finlay, Muir & Co. About 1902 Finlay, Muir & 
Co. entered into possession as mortgagees and brought a suit 
for foreclosure. Disputes arose as to priority between Finlay, 
Muir & Co. and the appellants’ predecessors. These disputes 
were finally compromised on the 18th March, 1909, on the terms 
that Finlay, Muir & Co. should convey the whole property of 
the Factory to the appellants’ father, free of all encumbrances, 
for Rs. 5,000, whereupon the appellants’ father was put in 
possession, Finlay, Muir & Co. having foreclosed with that 
object. A formal conveyance to the appellants’ father (since 
deceased) was executed to give effect to the compromise on the 
8th February, 1910. His rights are now vested in the appel- 
lants. Meantime, in September, 1909, the Zemindars had 
granted a lease as on the expiry of the Factory’s leases of the 
12 annas interest in the mauza to Mahant Lachman Dass and 
Bhauna or Mona Singh, and in November, 1909, a further lease 
of 2 annas to Parmeshwar Jha. A certain discrepancy in the 
interest so leased as compared with the entire holding may be 
disregarded and was not relied on at the hearing of the appeal. 
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It was agreed that there was no question of parcels. These 
leases expired in September or November, 1918, being each for 
9 years. By deeds dated the 2nd July, 1921, and the 22nd July, 
1921, the proprietors of shares aggregating 12 annas sold their 
shares to the plaintiff-respondents, who instituted the present 
action on 29th September, 1921, having been refused posses- 
sion by the appellants. The case was heard before the Sub- 
ordinate Judge of Monghyr, who gave judgment on the 31st 
May, 1924. He found that the disputed lands were lands in 
which the Factory had acquired a right of occupancy and were 
not bakasht lands, and he decided in favour of the appellants 
on the ground of recognition: though he decided against the 
appellants on their plea that there was a custom admitting that 
occupancy rights could be transferred without the consent of 
the landlord, he held that that plea of custom was immaterial 
because Finlay, Muir & Co. having succeeded to all the 
cights of the Factory, including the occupancy rights in the 
lands in question, could transfer to the appellants’ predecessor 
those occupancy rights, and being for this purpose in law im- 
mediate landlords of the raiyat, their consent (being a consent 
to their own act) was implied. He decided against the appel- 
lants’ plea that the suit was barred by limitation; he also 
decided that S. 22 (3) of the Bengal Tenancy Act of 1885 did 
not affect the appellants’ rights, nor did any principle of merger 
apply. He dismissed the suit by a decree dated 31st May, 
1924. 


This decree was on appeal set aside by the High Court of 
Judicature at Patna. The Judges, by a concurrent finding, 
held that the Factory had acquired a right of occupancy in the 
disputed lands by purchase from the original tenants; they 
agreed with the Subordinate Judge that no custom of transfer- 
ability had been proved; but disagreed with him on the question 
of recognition and held the appellants had not been recognised 
as tenants. On that ground they held that the respondents 
were entitled to succeed. The present appeal to His Majesty 
in Council is from that decree. 


It was not contested before this Board that if the appel- 
lants were recognised as occupancy tenants by the then thika- 
dars, their rights of occupancy must prevail. On this decisive 
issue their Lordships are in agreement with the determination 
of the Subordinate Judge. The only document relied on by the 
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appellants was a rent receipt: on its face it was dated the 13th 
January, 1912, and was in respect of the year, September, 1909, 
to September, 1910. It stated the tenant to be Babu Narain 
Prasad, the appellants’ father, and purported to be in respect 
of the lands now disputed, stating the landlords to be the three 
thikadars, Mahanth Lachman Dass, Parmeshwar Jha and Babu 
Mona Singh; it purported to be signed by Lachman Dass by 
his own pen, and by Mona Singh and Parmeshwar Jha “by 
my own pen” (that is, by Mona Singh). It was countersign- 
ed by Lalji Lal, the patwari or village accountant. The 
Subordinate Judge was satisfied of the genuineness of that 
receipt, and their Lordships prefer his conclusion on this point 
to that of the Judges of the High Court. The Factory had 
acquired a right of occupancy in the lands, and the lands had 
been for many years in their possession, and then in the posses- 
sion of the mortgagees, Finlay, Muir & Co., and then in 
uninterrupted sequence in that of the appellants or their 
predecessor-in-title: rent was admittedly received from the 
appellants or their father in respect of the permanent lease of 
the 23 bighas by the three thikadars; and it is difficult to 
believe that the latter would have acquiesced in the appellants 
or their predecessors retaining possession of the disputed lands 
all these years (as in fact was the case) without paying rent. 
The evidence was that Parmeshwar Jha’s share was collected 
with his authority by the other two thikadars, and indeed he 
does not sign the receipts for the rent under the permanent 
lease. The objection that other receipts might have been 
produced is a two-edged argument. The High Court Judges 
comment on the fact that Lalji Lal was not called, but it was 
proved at the trial that he was dead. No one of the three 
thikadars came forward to deny the receipt. But if the receipt 
was genuine, it must, in the opinion of this Board, be not 
merely a recognition of some tenancy, but of a raiyati tenancy : 
the true effect of an act of recognition must depend on the 
surrounding circumstances: in the present case it was beyond 
question that for very many years the disputed lands were 
treated as lands in which the Factory had a right of occupancy. 


This appears clearly in the Khatian of 1902. Acceptance of ° 


rent in all the facts from the appellants or their pıedecessors- 
in-title, who held in unbroken sequence from the Factory, can 
only, in their Lordships judgment, amount to a full recognition 
of their rights as occupancy raiyats. 
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This conclusion is sufficient to dispose of the case, because 
the principle has been admitted in this case that recognition, 
apart from other grounds, is sufficient proof of title. It is 
unnecessary for this Board to express an opinion on the general 
correctness of the principle so admitted or on the question 
whether S. 22 (3) of the Bengal Tenancy Act, 1885, applies to | 
the case. l 


In the result their Lordships are of opinion that the appeal 
should be allowed and the appellants have their costs of this 
appeal and also their costs in the Courts below, the decree of 
the Subordinate Judge being restored. Their Lordships will 
humbly so advise His Majesty. 

Solicitor for appellants: H. S. L. Polak. 

Solicitors for respondents: Douglas, Grant & Dold. 

K. J. R/S. R. Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE ANANTAKRISHNA AIYAR. 


Devessey Pathraj Kathavala by power holder, 
Anandaji Malsi .. Petttioner* (Plff.) 
U. 
The New Bombay Steamships, Ltd., by their 
agents Messrs. Kerwar & Co., Cochin, altered 
as per order dated 17th September, 1929, on 
C. M. P. No. 3659 of 1929 .. Respondent 
(Defendant). 


Bill of lading—Conditions tn—“Weight, contents and value, um- 
known”’—Effect of. . 


Where a bill of lading contained clauses to the effect that- the “weight, 
contents and value, when shipped, are unknown” and that delivery “external- 
ly in good condition as received shall be” a complete delivery, the effect is 
that, subject to the obligation of the carrier to deliver the identical goods 
entrusted to him for shipment, he is not bound by the description in the bill 
of lading regarding the nature of the contents of the bags put on board. 


New Chinese Antunony Co., Lid. v. Ocean Steamship Co., Lid., (1917) 
2 K.B. 664; Lebeau v. General Steam Navigation Co., L. R. (1872) 8 CP. 
88 and The British Steam Navigation Co., Lid. v. Krishnaswami Atyar, 
(1920) 62 I. C 709, referred to. 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the Subordinate 
Judge of Cochin in S. C. S. No. 80 of 1927. 





"C, R. P. No. 938 of 1929. 6th April, 1932. 
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N. R. Sesha Atyar for petitioner. 

Dr. V. K. John for respondent. 

The Court delivered the following 

JUDGMENT.—The plaintiff is the petitioner in this Civil 
Revision Petition. He was the plaintiff in S. C. S. No. 80 of 1927 
on the fle of the Court of the Subordinate Judge of Cochin, the 
defendant being the firm of B. M. V. Kini Brothers, agents of 
the Bombay Steamships, Limited. The plaintiff sued the 
defendant to recover the price of 5 bags of certain grains, 
which, he alleged, formed part of a consignment which he 
shipped from Bombay to Cochin in the defendant’s Steamer 
“5. S. Indira”. The allegation is that the plaintiff sent 157 bags 
of grains of different kinds by the said Steamer from Bombay 
to Cochin and that when delivery was made at Cochin there 
was a shortage of 2 bags of oorid and 3 bags of long dhal. In 
the place of the above the defendant offered 5 bags of onions. 
The plaintiffs declined to accept the same, and accordingly filed 
a suit to recover the price of 2 bags of oortd and 3 bags of 
long dhal. The plea of the defendant was that though in the 
bill of lading, in the margin the names of the particular grains 
said to be the contents of the bags delivered by the plaintiff to 
the defendant are mentioned, yet the bill of lading contains 
the statement “ weight, contents and value, when shipped, are 
unknown,” and that delivery. by the company of packages 
“ externally in good condition as received shall be conclusive 
evidence of the delivery of the full weight and contents” and 
that the defendant was not liable. The learned Judge who tried 
the suit came to the conclusion that the five bags in question 
contained the marks of the plaintiff. In the mate’s receipt 
(which was granted to the plaintiff when the goods were taken 
into the ship along with the boat-note and after the same were 
accepted by the person who took charge of the same) men- 
tion was made that the consignment is “said to be” of 
particular grains. In exchange for the mate’s receipt, a bill of 
lading was given to the plaintiff in the usual course, and, as 
already remarked, in the margin of the bill of lading there is a 
description of the number of bags and of the particular grain 
which the bags were said io contain. Being of opinion that the 
company was not conclusively bound by the mention in the 
margin of the bill of lading of the particular kinds of grains 
the bags were said to contain, and that the company was dis- 
charged of its obligations by delivery to-the plaintiff of the 

R—93 
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total number of bags containing the initials (marks) of the 
plaintiff, the learned Subordinate Judge dismissed the plaintiff s 
suit. The plaintiff has preferred the present Civil Revision 
Petition. 


On plaintiff’s behalf his learned advocate drew my atten- 
tion to the Import Manifest and the Outturn Report which have 
been exhibited as Exs. C and D in this case and he emphasised 
upon the duty that the Master of the ship was under to give to 
the harbour authorities, a correct description of the goods 
landed in any particular harbour. It was argued that having 
regard to the description of the goods in Exs. C and D it must 
be taken that the goods that were actually carried from Bombay 
to Cochin were goods of the description mentioned in the 
margin of the bill of lading. He also contended that there must 
be a specific finding on the question whether the five bags in 
dispute were the identical bags that were shipped by the plain- 
tiff at Bombay. On behalf of the respondent the learned 
counsel who appeared for the company drew my attention to 
the mate’s receipt as well as to the contents of the bill of lading. 
The mate’s receipt only stated that so many bags were received 
which were “said to contain” particular grains, and there were 
the conditions in the bill of lading already mentioned by me, 
namely, ‘‘ the nature of the contents unknown, " and, “ delivery 
by company of packages externally in good condition shall be 
conclusive evidence of the delivery of the full contents’’. The 
learned counsel also strongly relied on the circumstance that 
the learned Judge has found that those five bags contained the 
plaintiff's marks under which the consignment was shipped by 
the plaintiff. 

It seems to me that one thing is clear, that the company 
was bound to deliver the exact bags that were shipped at 
Bombay, subject of course to the cohditions and exceptions 
contained in the bill. of lading, and that the company was not 
entitled to take advantage of any misdescription of the goods 
with a view to withhold from the plaintiff the exact bags that 
were actually shipped by the plaintiff. If, for example, the 
description of the bags was that they contained grains of an 
inferior quality but it was proved that the grains contained in 
the bags were of a superior quality, it is not open to the 
company to say that they would deliver to the plaintiff only 
grains of an inferior quality. In fact, subject to the exceptions 


LXIII] THE MADRAS LAW JOURNAL REPORTS. 739 


and conditions mentioned in the bill of lading relating to loss 


by perils of the sea, etc., the company is bound to deliver the 


identical bags that were shipped at Bombay by the plaintiff to 
be carried to Cochin. The argument that was advanced on 
behalf of the petitioner is, that both in the boat-note (which 
however has not been produced in this case) and in the bill of 
lading itself, there is a specification in the margin of the 
number of bags shipped and of the contents of the same (the 
names of the particular grains which the bags contained being 
specified there) and therefore the onus is upon the defendant 
company to prove that those descriptions were wrong. It is 
clear that the marginal notes to the bill of lading did not 
mention “onions,” and the five bags in question offered to the 
plaintiff at Cochin were bags which contained “onions”. What 
then is the effect of the specification in the margin of a bill of 
lading of the description of the goods, which, according to the 
merchant, truly represented the quality and quantity of the 
goods that were shipped, when considered along with the clause 
in the bill of lading, namely, “ the contents, weights and value 
unknown, etc.” This question came up for consideration before 
this Court in the case reported in The British Steam Navigation 
Company, Lid. v. Krishnaswami Atyarl. There the receipt that 
was granted to the shipper contained the words “said to 
contain” such and such goods. There was also the other 
usual clause, namely, “ contents and weight unknown”. On 
those facts the learned Judge who tried the suit on the Original 
Side of this Court came to the conclusion that the company was 
bound to deliver the goods specified in the circumstances. That 
‘decision, however, was reversed by a Bench of this Court con- 
sisting of Sir John Wallis, C. J. and Krishnan, J. The learned 
Judges held that such questions had been decided in England and 
that the real meaning to be attached to such shipping documents 
was that the shipping company was not prepared to accept the 
description given by the merchant, and that for their purpose 
of determining the freight due to them they were prepared to 
accept the classification and the weight mentioned by the 
merchant. After referring to the course of business in such 
matters, namely, that the shipper takes a boat-note, delivers the 
goods to some person in charge on the ship and gets a mate’s 
receipt for the goods, and then in exchange for the same gets 





1. (1920) 62 L C. 709. 
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a bill of lading from the agent or the Master of the ship in tne 


usual course, the learned Judges made the following observa- 


tion :— 


“Reliance was placed upon the mate's receipts and the bill of lading as 
shifting the burden on to the defendant company. The mate’s receipts 
expressly say ‘said to be’ so many bags. When the shipping company takes 
care to give a receipt of that sort so that it may not be used as an admission 
against them as to the number of bags received by them, it seems to me that 
there is no justification for using it as making out a prima facte case as to 
the number of bags actually put on board.” 


There the question was as regards the weight and the 
number of bags,—not, as in the present case before me, as 
regards the contents. But the same remark as regards the 
words “weight not known” occurring in such bills of lading 
would also apply, in my opinion, to the other portion of the bill 
of lading, namely, “contents not known”. A similar question 
arose for decision in New Chinese Antimony Company, Lid. 
v. Ocean Steamship Company, Lid.1 The action was there 
tried by Sankey, J.—as he then was—and he held that the ship- 
owner was liable. On appeal the Court of Appeal reversed that 
decision and took occasion to remark as what would be the 
exact significance in law of such a condition occurring in a bill 
of lading. Viscount Reading, Chief Justice, at page 669 
observed as follows :— 


“I think that the true effect of this bill of lading ıs that the words 
‘weight unknown’ have the effect of a statement by the ship-owners’ agent 
that he has received a quantity of ore which the shippers’ representative 
says weighs 937 tons but which he does not accept as being of that weight, 
the weight being unknown to him, and that he does not accept the weight of 
937 tons except for the purpose of calculating freight and for that purpose 
only.” 


Then the remarks of Brett, J., in Lebeau v. General Steam 
Navigation Company’ are quoted, which seem to be apposite for 
the present case. This is what that learned Judge said in the 
case in Lebeau v. General Steam Navigation Company? at 


page 96: 


“ When a closed case is offered to him with a representation as to the 
nature of its contents on the bill of lading he may accept it without alteration 
of the bill of lading; but if he alters the bill of lading by inserting a state 
ment that the contents are unknown, it is clear, as a matter of business, and 
it seems from the American cases, to be the law, that he thereby declines to 
accept the declaration of the shipper; he says in effect, ‘I accept this case as 
it appears on the outside; I know uothing about the inside, and will be bound 
by no statement in reference to it’. It appears to me that this completely 
does away with the statement made by the shipper with respect to the nature 
of the goods, and both parties must then be taken to agree to the bill of 


Sa aa aaa 


1. (1917) 2 K. B. 664. 2. (1872) L. R. 8 C. P. 88. 
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lading in the modified form by which there is no binding statement as to the 
contents of the package.” 


Scrutton, L. J., put the following illustration at page 673 :— 


“Suppose a box, described as a ‘box of jewels,’ were deposited for safe 
custody at a bank, anda receipt were given for it in the words ‘received, 
contents unknown,’ there would be no evidence of the receipt of any jewel- 
lery.” 


Having regard to the well-recognised interpretation which- 


these and similar words occurring ordinarily in bills of lading 
have received, I think that the description in the bill of lading 
in question in the margin that the bags contained. grains of 
particular description is not conclusively binding on the defend- 
ant. No doubt the defendant is bound (subject to the 
exceptions and conditions mentioned in the bill of lading) to 
deliver at Cochin the bags that were handed to him by the 
plaintiff at Bombay. As regards the identity of the bags, one 
of the defendant’s witnesses gave evidence to the effect that the 
five bags in question contained the marks of the plaintiff. He 
was not cross-examined with reference to that point, and the 
learned Judge states that the bags in question had plaintiff’s 
marks on them and that in the absence of any other suggestion 
the bags in question should be taken to be among the bags that 
were tendered to the defendant at Bombay. 

For the foregoing reasons I think that the judgment of 
the learned Judge is not shown to be incorrect, and the Civil 
Revision Petition is dismissed with costs. 

SR: Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice WALLER AND MR. JUSTICE 

KRISHNAN PANDALAI. 
Pena Rina Yena Manickavasagam 

Chettiar .. Petitioners in both (PIF.) 

U. 

The Union Board of Devakottah, 

through its President O. R. 

M. M. S. M. Manickavasagam 

Chettiar altas Sevugan Chettiar. Respondentin both (Deft.). 


Madras Local Boards Act (XIV of 1920), S. 93 (prior to amendment 
of 1930)— Scope of —Double taxation—H ow far allowed. 


As regards double taxation, S. 93 of the Local Boards Act (as it stood 
before the Amending Act, XI of 1930) only provides that an income derived 
a ee ee T E 
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from a source otherwise taxable within the area must not be taxed twice. 
But if the lands and houses be outside the atea, the income therefrom, if 
received within the local limits of the Board, is taxable whether it has been 
taxed elsewhere or not. 

Petitions under S. 115 of Act V of 1908 praying the High 
Court to revise the decrees of the Court of the Temporary 
Subordinate Judge of Devakottah in A. S. Nos. 15 and 22 of 
1927 (Appeals Nos. 281 and 286 of 1927 on the file of the 
District Court of Ramnad) preferred against the decrees of the 
Court of the District Munsif of Devakottah in O. S. No. 48 of 
1926 in O. S. No. 559 of 1924. 


T. M. Krishnaswanu Atyar, M. Subbaroya Atyar and 
K. Ramanadhan Chettiar for petitioner. 


T. R. Srintvasan for K. Bhashyam Atyangar for respond- 
ent. 


The judgment of the Court was delivered by 


Waller, J—In this case two second appeals were originally 
filed. It is obvious that the matter involved was ofa small 
cause nature and therefore the appeals do not lie. Two appli- 
cations were filed to convert the appeals into civil revision 
petitions which were allowed. 


The question involved is as to the collection of profession- 
tax from the petitioner by the respondent, the Union Board of 
Devakottah. The petitioner lives within the area of the Union 
Board, but carries on a money-lending business at Madras, 
Mannargudi and Nellore. His contention is that, as he has 
already paid the profession-tax on the income from his business 
in those places, he is not liable to pay again on it at his place of 
residence. He pleads, in fact, that income cannot be received 
as income twice over. That is a contention we have rejected 
in our judgment in Pertanan Chetti v. Taluk Board, Devakottal. 
We reject it again for the reasons given in our judgment in that 
case. His next contention is that it is contrary to the policy of 
the Local Boards Act to tax a man twice over on his income 
from the same business. That contention we cannot accept. 
The relevant section of the Act of 1920 is S. 93. The petitioner 
is a person ‘who, within such area... isin receipt of an 
income from money-lending or any source other than 
houses and lands inside the local limits of the area”. As 


1. (1932) I. L. R. 55 Mad. 848: 63 M L. J. 148. 
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regards double taxation all that the Act indicates is that 
an income derived from a source otherwise taxable within 
the arca must not be taxed there twice. If the assessee derives 
an income from houses and lands within that area, that is 
otherwise taxable within the area and must not be taxed again. 
But let his lands and houses be outside the area and it is obvious 
that his income from them, if it reaches Devakottah, will be 
taxable there under S. 93 whether it has been taxed elsewhere 
or not. The only cases in which double taxation is not allowed 
are specified in sub-sec. (3) and the petitioner’s is not one of 
those cases. Under the present Act—the Act of 1930—the ex- 
ceptions are much wider and the petitioner would not he taxable 
at all at Devakottah. In the result, we must dismiss the civil 
revision petitions with costs, on the finding that the petitioner 
is taxable. No question as to the amount of the tax was 
argued before us. 

i aE Petitions dismissed. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice Jackson, Mr. Justice RELY 
AND MR. JUSTICE ANANTAKRISHNA AIYAR. 


Trivikrama Konuraya .. Appellani* (1st Deft.) 
U. 
Sankaranarayana Vazhunnavar and 
others .. Respondents (Plffs). 


Malabar Law—Karnavan—Powers—Renewal of kanom before expiry 
of prior denuse—Validity—Grantor being alwe after expiry of previous 
term —Fadure to disavow renewal—Ef ect. 


A Karnavan of a Malabar tarwad has the power to grant a renewal of a 
kanom for a proper term and on proper conditions a reasonable time before 
the expiry of the prior demise; and the length of time which is reasonable 
will vary with the circumstances of each case. Even if the renewal is made 
unreasonably long before the current term, his act is not void but only void- 
able, either at his own instance or at the instance of the succeeding Karnavan. 
In such a case, if the Karnavan who granted the renewal ıs in office at the 
date of the expiry of the previous term, but does not disavow the transaction, 
it holds good. 

Per Jackson, J —On the facts of the case the Karnavan may be pre- 
sumed to have ratified the kanom which he prematurely granted. 


Unreported Judgment of the Madras High Court in S. A. No. 774 of | 


1917 approved. 





*S. A. No. 1199 of 1928. 17th March, 1932. 
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Observations of Sadasiva Aiyar, J. in Kunhammad v. Kunhunni, (1920) 
I, L. R. 43 Mad. 715: 38 M. L. J 461, no followed. 


Cheria Cherikandan v. Krishnan Nambiar, (1914) 27 M. L. J. 690 and 
Abdulla Koya v. Eacharan, (1917) 35 M. L. J. 405, referred to. 


Appeal against the decree of the Court of the Subordinate 
Judge of South Kanara in Appeal Suit No. 272 of 1927 (A. S. 
No. 3 of 1927, District Court, South Kanara) preferred against 
the decree of the Court of the District Munsif of Kasargod in 
Original Suit No. 420 of 1925. 

O. T. G. Nambiar and A. Achuihan Nambiar for appellant. 

P. Govinda Menon for respondents. 

The Court delivered the following 


JUDGMENTS. Jackson, J—I have had the advantage of 
reading the judgments which are about to be delivered, and 
will confine myself to saying that on the facts of the present 
case I think that the Karnavan may be presumed to have 
ratified the kanom which he prematurely granted. 


Inasmuch as the defendant never clearly raised the point 
on which he has succeeded till second appeal, we think that the 
parties must bear their own costs throughout. 

Anantakrishna Aiyar, J—The suit properties belong in 
Jenm io the Thazhakkat Mana of which the 6th defendant is 
the Karnavan. The then Karnavan of the Mana demised the 
suit properties on kanom to the Ist defendant’s Karnavan 
(Raman) under Ex. II, dated 6th June, 1910 (it was 
renewal of a prior kanom). The same Karnavan executed in 
favour of the said Raman Ex. III on 20th April, 1919, by which 
Raman was authorised to hold the properties for a period of 
twelve years from 6th June, 1922, the date on which the period 
of twelve years under Ex. II would expire. The karnavan who 
executed Ex. III died in Vrichikam 1098 (November-December, 
1922). The 6th defendant who then became the karnavan of the 
Mana granted the Melkanom deed, Ex. A, to the plaintiff on 
28th May, 1923. The plaintiff instituted the original suit in 
1925 for redemption of the demise of 1910 (Ex. II). Defend- 
ants 2 to 5 were tenants in possession under the Ist "defend- 
ant, and neither they nort he 6th defendant—the karnavan of 
the Jenmi’s Mana—contested the suit. The plea of the 
contesting defendant No. 1 was that the renewal evidenced by 
Ex. III was valid and binding on the 6th defendant and on the 
plaintiff. Both the Lower Courts held against that contention 
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of the Ist defendant and granted a decree for redemption in 
favour of the plaintiff. The Ist defendant has preferred this 
second appeal. 

This second appeal was referred to this Bench owing to 
the conflict of decisions in S. A. No. 774 of 1917 and Kunham- 
inad v. Kunhunnil. 

It may be mentioned at the outset that the demise under 
Ex. HI is not of a right to hold the properties for a period of 
twelve years from its date. It is not a case where a kanomdar 
surrenders the unexpired portion of the term under the prior 
kanom under which he is holding and the Jenmi accepting the 
same grants a kanom to have operation for a period of twelve 
years from that date (date of renewal), in which case 
different considerations would apply. A perusal of Ex. III 
makes it clear that the grantee under it (Raman) did not give 
up any portion of the term under Ex. II, but the grantee is to 
have the full period of twelve years under Ex. I] which would 
expire on 6th June, 1922, and also twelve years under Ex. III 
from 6th June, 1922 to 6th June, 1934. 


The plaintiff’s contention is that Ex. III which was 
executed three years and one and a half months before the 
expiry of the period of the prior kanom under Exhibit II is 
invalid, whereas the 1st defendant’s plea before us is that as 
the Karnavan who granted Ex. III was alive on 6th June, 1922 
(the date when the term under Ex. II expired) but died only 
about 5 months later, Ex. III is binding on the 6th defendant 
—the next Karnavan. 

The learned Subordinate Judge disposed of the question as 
follows :— 

“It is clear law that Ex. III which was a renewal granted more than 
three years before the expiry of the prior demise is invalid unless the 1st 
defendant ıs liable io prove that this renewal was absolutely necessary for 
the family purpose of the Thazhakkat Mana.. . . The lst defendant and 
his witnesses have not been able to make a convincing case that there was 
any necessity for the illom to grant this melkanom before time. I agree with 


the Lower Court that the necessity for the grant of this melkanom has not 
been proved, and that the renewal by Ex. III is therefore invalid.” 


It was argued before us that in S. A. No. 774 of 1917 a 
Bench of this Court consisting of Phillips and Krishnan, JJ., 
held as follows :— 


“The grant of the melcharth four years too soon might well be ground 
for declaring it not to be binding on the grantor’s successor, if the grantor 





1. (1920) I. L. R. 43 Mad. 715: 38 M. L. J. 461 
+ R—94 
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died before the period of the prior kanom had expired as held in Cheria 
Cherskandan v Krishnan Nambiar}; but in this case the grantor died after 
the prior kanom had expired and was thus in a position to grant the mel- 
charth, provided that the grant was not of sucha nature as to improperly 
prejudice the successor. We cannot therefore hold that the plaint melcharth 
is invalid as improperly prejudicing the successor.” 


On the other hand, we are referred to Motdin Kutt v. 
Kunhi Koyan’, where the learned Judges Ayling and Hannay, 
JJ., held that 

“This transaction is not binding on the successor of the karnavan who 


executed it whether the latter did or did not survive the expiry of the prior 
kanom.” 


The finding as regards the melcharth in question in that 
case was this: that “the karnavans and managers of Malabar 
tarwads have no power to grant melcharth in respect of 
tarwad properties except for pressing family necessities, and 
that there was no tarwad necessity for the execution of the 
melcharth—Ex. B—which was intended by the 3rd defend- 
ant’s mother simply to accommodate her insolvent son” 
(page 692). The headnote of the report seems to be too wide 
when it states that “in the absence of necessity, a melcharth 
given before the expiry of the prior lease will not bind the 
succeeding karnavan whether the grantor was or was not alive 
at the time the prior lease expired”. 


In Kunhammad v. Kunhunnis Justice Sadasiva Atyar 
observed that 


“A karnavan’s ordinary legal right is that of management over the 
tarwad affairs and properties and, in my opinion, it is difficult to hold that 
four years before a lease expired, it is the proper thing or an ordinary 
incident of management to grant a second lease to begin on the expiry of the 
former lease. That was the principle on which Cherta Cherikandan v. 
Krishnan Nambtar! was based. It is only where proper necessity or justi- 
fication can be urged to invoke what can be called the extraordinary 
powers of dealing with the property (which is being held by tenants under 
a lease which has not expired) that such an action can be held valid against 
the tarwad. Itis also significant that this contention that necessily need not 
be shown where the karnavan continues in power at the expiry of the first 
lease seems not to have been argued before the lower appellate Court but 
was raised for the first time in the Second Appeal memorandum.” 


The learned Judge expressed dissent from the decision in 
S. A. No. 774 of 1917. In the same case, Justice Spencer 


remarked: 


“In the present case where no explanation has been offered fo1 anticipat- 
ing the time of renewal of the lease by four years, it is dificult to see how the 
5th defendant’s conduct can be justified’. See Kunhammad v. Kunhunni. 





1. (1914) 27 M. L. J. 690. 2. (1914) 27 M. L. J. 691. 
3. (1920) I. L. R. 43 Mad. 715 at 719: 38 M. L. J. 461. 
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It may be remarked that in the case in Kunhammad v. 
Kunhunntl the property had been leased to the defendant in 
1891, that the twelve years term would expire in 1903, that in 
1899 the Karnavan granted a fresh lease in favour ot the old 
tenant, that in 1903, there was a kanom granted by the same 
Karnavan in favour of the assignees of the old tenant and also 
a porankadom in 1905. The plaintiff succeeded the previous 
Karnavan in 1907, and the suit was filed in 1911 on the basis 
of the lease granted in 1891. It would seem that the Karnavan 
who granted the lease in 1899 himself did not stand by the 
same when the term. of the prior lease expired in 1903, for we 
find that the same Karnavan granted a kanom in 1903 to the 
representatives-in-interest of the old tenants, who accepted the 
kanom. 

However, there are the observations of the learned Judge, 
Sadasiva Atyar, J., quoted above, in which the learned Judge 
dissented from the decision of the learned Judges in S. A. 
No. 774 of 1917. Sadasiva Aiyar, J., purported to follow the 
decision in Cheria Cherikandan v. Krishnan Nambiar, a 
decision of Sundara Aiyar and Sadasiva Aiyar, JJ., where it 
is observed: 


“Here, the karnavan, two years in advance of the expiration of the 
prior lease, executed a melcharth in plaintifs favour. No justification has 
been pleaded for such an act. It is not alleged that there was any necessity 
for doing so, or that the tarwad derived any benefit from the transaction.” 


On a reference to the printed papers in that case, Cheria 
Chertkandan v. Krishnan Nambiar3, it appears that the 
Karnavan who granted the melcharth died after the melcharth 
and before the expiry of the term of the prior demise. 
The observations made by the learned Judges should be taken 
in conjunction with that circumstance. It may also be stated 
that in S. A. No. 837 of 1914, Sir John Walls, C. J. and Ayling 
J., observed as follows :— 


“We do not think that the learned Judges who decided Cheria Cher- 
kandan v. Krishnan Nambiar? intended to lay down that a subsequent 
karnavan could not accept and act on a melcharth granted by his predeces- 
sor before the end of the existing term. All that was laid down, as we 
understand, was that such an attempt to fetter the discretion of the subse 
quent karnavan was not binding on him. In the present case we think that 
the next karnavan affirmed the transaction by the acceptance of an enhanced 
rent after succeeding to the office.” 


It may be taken for granted that generally it is within the 
ordinary powers of the Karnavan of a Malabar tarwad to demise 


1. (1920) I. L. R. 43 Mad. 715: 38M. L. J. 461. 
2. (1914) 27 M. L. J. 690. 
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properties on kanom, and also to grant renewals of such proper- 
ties to enure for a period of twelve years from the date of re- 
newal. This right on the part of the Karnavan is attributed to the 
power of management of the tarwad properties which in law is 
vested in him. A term of twelve years bas been held to be 
proper in such cases having regard to the conditions and custom 
of Malabar. Any demise by which a term for a longer period 
than twelve years is granted would prima facte not be con- 
sidered as coming with the Karnavan’s ordinary powers; nor 
would the raising of a ludicrously large amount—though 
nominally charged as “ kanom ” on the properties—be held to 
be binding on the tarwad, if the amount was raised in reality 
as a debt, so as merely to bave cash at the disposal of the 
Karnavan, rather thanasa kanom as ordinarily understood, 
since he could not bind the tarwad by raising new mortgage 
debts by simply calling them “kanom”, in the absence of other 
justifying circumstances. The right of a Karnavan to grant 
kanom demises -would also be limited to particular kinds of 
tarwad properties which he has to manage, and would not ordi- 
narily extend to his granting on kanom, for example, the tarwad 
house in which the members are living, and such a kanom demise 
would not be held binding on the tarwad simply because it is 
only a demise for a term of twelve years. Even with reference 
to properties under his management, there may be particular 
circumstances which may disentitle the Karnavan to grant 
kanom demises in respect of particular properties. Speaking 
generally it may be said that the grant of tarwad properties on 
kanom is an ordinary incident appertaining to the right of 
management possessed by the Karnavan. A Karnavan, therefore, 
having the right to manage the tarwad affairs (and having the 
corresponding obligation to manage the tarwad properties) is 
entitled in his discretion to decide which properties to demise 
on kanom and which demises to renew—other terms and 
conditions relating to renewal fee, fixing of porappad, etc., not 
being objectionable. The Karnavan is prima facte the best 
person to decide when to grant a kanom and when to grant a 
renewal. To say that a Karnavan could settle the matter and 
execute the deeds only after the expiry of the term of the prior 
demise is to say that he should be deprived of reasonable fore- 
thought, circumspection and previous consideration of the 


question. It may not, in many cases, be possible to find a new 
b 
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tenant at the spur of the moment. One should not forget that 
in Malabar a kanomdar would be entitled to compensation for 
improvements effected by him, and he could not be redeemed 
or ejected before the amount of such compensation is paid to 
him. The tarwad may not have funds for the purpose, and the 
new kanomdar (melcharthdar), or lessee, should be one not 
only able to properly cultivate the land but also able to pay off 
the kanom and value of improvements due to the old kanomdar 
or lessee, as the case may be. If an owner is entitled to make 
proper arrangements reasonably in advance with reference to 
management of his property, prima facie, the Karnavan who 
represents the owner should have the same rights. To say that 
the Karnavan could grant a melcharth or fenewal one week 
before the expiry of the prior demise but could never do the 
same one year before, is to lay down a rigid artificial rule on a 
matter the solution of which will largely depend upon circum- 
stances. It would therefore seem that to make the validity of 
the renewal or melcharth depend solely on the point of time 
that intervened between the same and the expiry of the period 
of the prior demise is attacking the problem from a wrong end. 

“ The Karnavan is not a mere trustee of the tarwad” 
(Vasudevan v. Sankaran!) . | 

«A Karnavan is not a trustee” (Kenaith Puthen Vittil 
Tavasht v. Narayanan’). 

«The powers of the Karnavan are essentially powers of 
management ” (Raman Menon v. Raman Menon3). 

«The members of a tarwad have the right to prevent the 
Karnavan from wasting or improperly alienating the tarwad 
property” (Vasudevan v. Sankarani and Manavadan v. 
Sredevit). 

“An alienation made by a Hindu widow under circum- 
stances which would not bind the reversioner is not void; it is 
only voidable at the instance of the reversioner” (Raja 
Modhu Sudan Singh v. Rooke’ and Bijoy Gopal Mukerji v. 
Krishna Mahishi Debis). 

An alienation made by a Karnavan in similar circumstances 
would also be only voidable and not void (Abdulla Koya v. 

1. (1897) I. L. R. 20 Mad. 129 at 133 and 141: 7 M. L. J. 102 (F. B.). 


2. (1904) I. L. R. 28 Mad. 182 at 195: 14 M. L J. 415 (F. B.). 
3. (1900) L.R 27 LA. 231: LL.R. 24 Mad. 73 at 80: 10 M.L.J. 245 (P.C). 





4. (1926) I. L. R. 50 Mad. 431 at 437: 82 M L. J. 277. 
5. (1897) L. R. 24 I. A. 164: I. L. R. 25 Cal. 1: 7 M. L. J. 127 (P.C). 
6. (1907) L.R. 34 I. A. 87: I. L R 34 Cal 329: 17 M.L.J. 154 (P. C.). 
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Eacharan Nari; Pilakkatan Cheitiotan v. Vashakarambath 
M otdin3. 

The distinction is important, since a void transaction could 
not be ratified by the persons affected, whereas a voidable tran- 
saction could be so ratified by the persons prejudicially affected 
by the same. 

Melcharth or renewal in advance and by way of anticipa- 
tion would be open to objection by the other members of the 
tarwad if it is proved that having regard to circumstances the 
particular transactions were prejudicial to the interests of the 
tarwad and that the Karnavan was sacrificing or really prejudic- 
ing the interests of the tarwad in those cases by the sole desire 
to raise money for misappropriation or with ulterior motives. 
Just asthe other terms of a demise (whether melcharth or 
renewal) could be proved to be seriously prejudicial to the 
interests of the tarwad having regard to the circumstances, the 
entering into such a transaction prematurely may also be 
complained of by the other members of the tarwad. As 
observed by Phillips and Devadoss, JJ.: 


“It is undoubtedly important to bear in mind the impossibility to predict 
some years in advance what the state of affairs will be when the original 
kanom expires and what incidents should be imposed in order to make the 
demise beneficial to the tarwad.” 


See Koppassa Menon v. Kalltant Ammals. Nor should the 
consideration be ignored that “if a Karnavan grants a melcharth 
or renewal before the expiry of the term of the kanom, he 
is practically fettering the discretion of the person who may 
hold the office at the time of the expiry of the kanom.” Vata- 
vatta Nair v. Kenath Puthen Vitil Kuppassan Menon. 
(Abdur Rahim and Seshagiri Aiyar, JJ.). But none of these 
considerations would, in my opinion, be conclusive by them- 
selves to justify such melcharth and renewal documents being 
set aside, irrespective of all other considerations. An aliena- 
tion by a Karnavan could be questioned by the other members 
of the tarwad where the same is not for necessary or justifiable 
purposes. A lease is an alienation; but, when granted in the 
ordinary course of management, it would be binding on the 
tarwad unless it be shown that in any particular case, having 
regard to its terms, etc., the same is not binding on the tarwad. 
A melcharth or renewal before the expiry of the term of the 
See en em a eel Ce Lc 


1. (1917) 35 M L. J. 405. 2. (1916) 34 I. C. 755. 
3. (1923) 45 M. L. J. 258 at 261, 
4. (1918) 36 AL L. J. 630 at 633 
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prior demise could of course be shown to be not binding upon 
the tarwad in particular cases. The terms thereof may be 
prejudicial to the interests of the tarwad, the Karnavan of the 
tarwad might have granted the demise at a time when his 
private personal interests were the only motive for granting the 
same, —the tarwad interests, pointing in the other direction, 
being sacrificed,—and the demisee also being a party to the 
same. But when no other objection is taken to such a demise 
except that it was granted some time prior to the expiry of the 
term of the prior demise, without showing anything else to the 
prejudice of the tarwad, I am unable to see how that one 
circumstance should be taken to be conclusive against the 
validity of the demise, when the Karnavan who granted the 
same was alive and in management when the term of the prior 
demise expired, and was quite satisfied with the same. 

It may be stated for what it is worth that the porappad in 
the renewal—Fx. III—in question in the present case is five 
seers of paddy more than that stipulated in Ex. II; but that by 
the way is only a nominal addition to the porappad and is not 
very material otherwise, and should not be taken in any way to 
conclude the matter, since it is well known that such nominal 
additions to the porappad are made with a view to give the 
demise prima facie an apparent basis and justification to make it 
binding on the tarwad. 

It could not be, and in fact was not, disputed that it would 
be a very proper thing for a Karnavan to make arrangements 
reasonably in advance with reference to the letting of property 


—say a week-—before the actual expiry of the term of an. 


outstanding lease; such arrangement, if otherwise proper, could 
not be characterised as improper simply because the Karnavan 
who made the same happened to be dead by the time the term 
of the prior lease expired. In such a case, it could not be held 
that the circumstance that the Karnavan did not survive the 
date of expiry of the prior lease would, ipso facto, invalidate 
the melcharth granted by him. The melcharth is binding on 
the Karnavan who granted the same unless it has been dis- 
affirmed by him on behalf of the tarwad (assuming that he 
could do so; ; the circumstance that the Karnavan survived the 
date of the expiry of the prior lease without disaffirming the 
Same is very important in the consideration of the question. 
As the transaction entered into by him is prima facte 
binding upon him, the argument that after the expiry of the 
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term of the prior lease, he (the executant) should indicate, by 
some formal act of his, that he proposes to stand by the samc, 
is too technical, even if there is any force in it. When the 
question of its binding nature is raised subsequent to the 
executant’s death by the succeeding Karnavan, the circumstance 
that the executant—karnavan—was alive when the term of the 
prior demise expired, and could have on that date executed a 
document in similar terms against which nothing could be 
urged, is a very material point for consideration in the absence 
of other circumstances. Ordinarily, a document being binding 


on the executant thereof, no further act of his would be neces- 


sary to affirm it; it is only when he wishes to disaffirm it (in 
cases where he could do so) that he should indicate by an overt 
act, his disavowal. Further, any slight act of his which is 
inconsistent with his disavowal of the document would be 
taken as affirmation of the document by him, even in cases 
where such subsequent affirmation is necessary. 

A deed of further assurance could be directed to be 
executed in proper cases, when the same is deemed necessary 
and proper to complete and give [ull effect to the original 
agreement and intention of the parties to a transaction. 

Even if the melcharth or renewal in such cases be treated 
only as an agreement to grant a proper demise or renewal, then, 
if the Karnavan who executed the same and entered into the said 
agreement be alive, at the date of the expiry of the term of 
the prior demise, the question whether a suit for specific per- 
formance of such an agreement would be successful in any 


* particular case will have a relevancy in cases like the one 


before us. In cases where the specific performance of the 
agreement would be decreed by the Courts having regard to 
the terms and conditions of the melcharth or renewal, then, 
there is no sufficient reason, in my opinion, why the already 
existing instrument (melcharth or renewal)—duly executed 
and registered—should not be taken to be sufficient for the 
purpose intended. In the case before us, as already mentioned, 
the renewal in question is not alleged to be open to any other 


-objection, and my remarks are intended to cover only such 


cases. 

I do not, however, propose to base my judgment on the 
above line of reasoning in the present case, as here the Karna- 
van was alive at the time of expiry of the prior term and all 
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persons interested were quite satisfied with the arrangement 
already made. 


I am not suggesting that the exécutant--karnavan—could 
never himself disaffirm such amelcharth after the date of the 
expiry of the term of the prior lease—, I assume that he could 
do so on proper grounds. 


In the case before us, the finding of the lower appellate 
Court—in the passage extracted already—is that “ this renewal 
was not absolutely necessary for the purpose of the Mana, and 
the necessity for the grant of this Melkanom has not been 
proved and that the renewal of Ex. III is therefore invalid and 
is unsustainable’. The terms and conditions of the renewal 
Ex. III have not been called in question as in any way 
prejudicial to the Mana, nor has it been suggested on behalf of 
the Mana that the previous karnavan should have redeemed 
the kanom and reduced the properties to actual possession for 
direct cultivation by the Mana. The finding is based on the 
sole circumstance that the renewal was granted before the 
expiry of the term of the prior demise. No other circumstan- 
ces have been proved, nor has auy evidence been adduced that 
the tarwad in fact was prejudiced by this anticipatory renewal. 
Any such suggestion is prima facte rebutted by the circum- 
stance that the same karnavan was alive for about five months 
after the expiry of the term of the prior lease. 


It is on the observations made by the learned Judges in 
Cheria Chertkandan v. Krishnan Nambtarl that reliance was 
placed in the subsequent case reported in Kunhammad v. Kun- 
nmn. A reference to the printed papers in the case report- 
ed in Cherta Chertkandan v. Krishnan Nambtiar! has disclosed 
the fact that the karnavan who executed the document in 
question had died prior to the expiry of the term of the prior 
demise. Therefore the decision in Cheria Cherikandan v. 
Krishnan Nambtar1 does not really apply to the case before us. 
The headnote of the case reported in Moidin Kutti v. Kunhi 
Koyan’ goes, in my opinion, farther than the actual decision, 
having regard to the findings arrived at by the Lower Court in 
that case and the observations in the judgment of, the High 
Court. In Kunhammad v. Kunhunni? the karnavan who 
granted the premature renewal of the lease, himself granted a 








1. (1914) 27 M. L. J. 690. 2. (1920) LL.R. 43 Mad. 715: 38 M.L.J. 461. 
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kanom to the same lessees in the very year in which the term of 
the prior demise expired and the lessee accepted the same,—all 
this would prima facie be inconsistent with the renewed lease 
being taken to be valid and in force though on the merits the 
kanom was found by the Court to be not binding on the tarwad. 
There are no doubt the observations of the learned Judge, 
Sadasiva Aiyar, J., in the case reported in Kunhammad v. Kun- 
hunni, which support the respondent’s contention. On the 
other hand, we have got the decision of Phillips and Krishnan, 
JJ., in S. A. No. 774 of 1917 which supports the appellant’s 
contention. 


As already mentioned, such melcharths and renewals are 
not void but only voidable at the instance of the tarwad. See 
Abdulla Koya v. Eacharan Nair? and Pilakkatan Chetitotan v. 
Vashakarambath Moidin8, In Abdulla Koya v. Eacharan Nair® 
Oldfield and Phillips, JJ., made the following observations with 
reference to the cases in Cheria Cherikandan v. Krishnan 
Nambigr4, Raman Nambiar v. Ratian Nambtard and Motdin 
Kutty v. Kunht Koyan8:— 

“ These cases are however only authority for holding that a melcharth 
granted by a karnavan before the expiry of the previous term will not bind 
his successor and not that such melcharths are necessarily invalid ab inttto.” 

It was stated that it has been ascertained by a reference to 
the printed papers that the karnavans who granted the melcharth 
or renewal were not alive when the term of the prior demises 
expired in the case reported in Raman Nambiar v. Kaman 
Nambiar. That was evidently so also in S. A. No. 877 of 
1911, where Sundara Aiyar and Sadasiva Aiyar, JJ., followed 
their decision in Cheria Chertkandanu v. Krishnan Nambiart. 


I should note that Justice Ayling was a party to the deci- 
sion in S. A. No. 837 of 1914, where the Court (Sir John 
Wallis, C. J., and Ayling, J.) observed that 
“all that was laid down in Cheria Cherikandan v. Krishnan Naimbiar‘, as 


we understand, was that such an attempt to fetter the discretion of the 
subsequent karnavan was not binding on him.” 


This was the view taken of the decisions in Cherta Chert- 
kandan v. Krishnan Nambtar4 and Motdin Kuti v. Kunhi 
Koyané by Oldfield and Phillips, JJ., in Abdulla Koya v. 


Ėt 


1, (1920) L L. R. 43 Mad. 715: 38 M. L. J. 461. 
2. (1917) 35 M. L. J. 405 at 406. 3 (1916) 34 I. C. 755. 
4, (1914) 27 M. L. J. 690. 5, (1914) 27 M. L. J. 175. 
6. (1914) 27 M. L. J. 691. 
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Eacharan Natri. At page 406 the learned Judges observed that 
“these cases are however only authority for holding that a 
melcharth granted by a karnavan before the expiry of the 
previous term will not bind his successor.” 


The lower appellate Court in the present case has, in my 
opinion, misdirected itself on the law governing the considera- 
tion of the question involved in the case. 


For the reasons already mentioned, I am of opinion that 
the finding of the learned Subordinate Judge in the present 
case cannot be accepted. 


It may be remarked that having regard to the provisions 
of the Malabar Tenancy Act (XIV of 1930) the main incident 
attached to a melcharth that the melcharthdar could obtain 
possession from the prior demisee has been taken away by the 
Legislature, which has also granted fixity of tenure and right 
of renewal to tenants in possession, under circumstances detail- 
ed in the Act. Though a melcharth would still give a 
melcharthdar some other rights vested in the jenmi, the unres- 
tricted right to obtain possession from the old tenant has been 
taken away from the melcharthdar since the tenant has been 
given right to obtain renewal, etc., by the provisions of the Act. 
The question that has been discussed in this case is therefore 
not of very much practical importance in cases governed by the 
Malabar Tenancy Act. 


The result therefore is that the second appeal is allowed 
and the suit dismissed, but without costs in the circumstances. 


Reuly, J.—I agree that this appeal must be allowed. 


This case relates to a renewed kanom of 1919 and a 
melkanom of 1923 granted by successive karnavans of a 
Nambudri illom in the south part of South Kanara. 
It is not disputed that the law to be applied, so far as 
it varies from the general law of the Presidency, is the law 
which was applicable in such matters to karnavans of illoms 
and tarwads in Malabar before the Malabar Tenancy Act, 
1930, came into force and which, so far as illoms are 
concerned, is still applicable in South Kanara. For the purpose 
ot this case it will be convenient to speak of that law as Malabar 
Law, putting the effect of the Malabar Tenancy Act upon it out 
of consideration. 
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In June, 1910, Nilakandhan Tirumumpu, karnavan of an 
illom, by Ex. II, renewed in favour of Defendant 1 an expired 
kanom on conditions which it has not been suggested were in 
any way improper or beyond his powers. The term of that 
kanom would expire in June, 1922, but in April, 1919, he 
granted by Ex. III another renewal on the same conditions 
except a very slight increase of rent. Nilakandhan Tirumumpu 
lived and continued to be karnavan of his illom until November 
or December, 1922; that is for 5 or 6 months after the expiry 
of the term of Ex. II, the kanom deed of 1910. In May, 1923, 
his successor as karnavan, Narayana Tirumumpu, Defendant 
6, granted to the Plaintiff by Ex. A a melkanom, on which the 
Plaintiff has sued for redemption and recovery from Defendant 
1. The question now for decision is whether Ex. III prevails 
over Ex. A. Both the Subordinate Judge and the District 
Munsif have found Ex. III “invalid ” because, though its term 
and conditions are otherwise proper and such as a karnavan 
might fix within the scope of his powers, it was granted by 
Nilakandhan Tirumumpu long before the term of Ex. IT had 
expired, both treating as of no relevancy or effect the facts 
that he lived and remained karnavan for several months after 
the term of Ex. II, and during those months might have 
granted to Defendant 1 a valid renewal on the same conditions 
as in Ex. III and that renewal no one could have disputed. 
The question raised is whether a kanom for a proper term and 
on proper conditions granted long before the expiry of a current 
term by a karnavan who remains in office after expiry of that 
term is of no effect. A similar question may be asked in respect 
of a lease, and the answer to the two questions will depend on 
the same considerations, and those considerations will apply 
whether the kanom or lease is granted to a new tenant, who is 


to be put in possession by the karnavan after the expiry of the 


current term, or as a renewal to the sitting tenant or by a 
melcharth directing a new tenant to recover from him. 


As has been pointed out, there has been some conflict and 
confusion in the decisions, reported and unreported, on this 
question. If I may say so with great respect, the confusion 
appears to me to have been due to an occasional tendency to 
forget that, although the law of Malabar and South Kanara 
varies Írom the law in force in the rest of this Presidency in 
many important respects, outside the field of those variations 
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the general principles of law applicable elsewhere apply also in 
Malabar and South Kanara. If we remember that, I think the 
answer to the question before us will be simple and obvious. 


A jenmi, who is the absolute owner of land and in law has 
no one but himself to consider in dealing with it, can validly 
grant a lease of it or a kanom over it for any term and on any 
conditions he likes and càn do so at any period before the expiry 
of a current term. But the karnavan of a jenmi illom or 
tarwad has limited powers. When land of his illom or tarwad 
is vacant or the term of a lease or kanom has expired, he can 
within the scope of his ordinary powers grant a lease or kanom 
for not more than the customary term and on conditions which 
are reasonable in the interests of his illom or tarwad; and such 
a lease or kanom no member of his illom or tarwad can dispute. 
But, if in such circumstances without tarwad necessity or 
benefit he grants a lease or kanom in excess of those powers, 
his act will not bind the members of his illom or tarwad against 
their will: they can avoid it. That however does not mean that 
it is void from its inception. Like an alienation made by the 
manager of an ordinary Hindu joint-family or by a Hindu 
father or by a guardian or by a limited owner in excess of his 
powers it is voidable at the option of the persons whose rights 
are infringed. But, as in those cases, if the members whose 
rights have been infringed by the karnavan exceeding his 
powers do not wish to exercise their option to avoid his act, then 
what he has done as karnavan in their names and as their repre- 
sentative stands good. 


Now let us suppose that the lease or kanom granted is for 
not more than the customary term and its conditions are proper 
in the interests of the illom or tarwad but it is granted before 
the expiry of a current term. Sometimes it is suggested that 
to grant a lease or kanom a day or a week or a month before 
the expiry of a current term is beyond the karnavan’s powers. 
That, as my brother Anantakrishna Aiyar lias indicated, is 
absurd. A prudent karnavan, who wishes to do his duty in 
protecting the interests of his illom or tarwad, like any other 
businesslike landlord must look reasonably far ahead in such 
matters, and it may often be proper for him to grant a renewal 
or a melcharth or a lease or kanom to a new tenant a reasonable 
time before the expiry of a current term. If he waited until 
that term had actually expired, opportunity might have slipped 
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by to the serious detriment of his illom or tarwad. To lay 
down that in such a matter a karnavan would exceed his 
powers, if he did what reasonable and prudent landlords do 
every day and what a manager of a joint-family or a trustee or 
a guardian would be rightly blamed for failing to do, would be 
wholly unreasonable. If it is urged that the words of some 
decisions go so far as that, we may be sure that the learned 
Judges did not intend their words to be interpreted literally in 
that way. If it is within the powers of a karnavan to grant a 
lease or kanom for a proper term and on proper conditions 
after the expiry of a previous term, it must also be within his 
power to grant a similar lease or kanom a reasonable time 
before the expiry of a current term; and the length of the 
time which is reasonable will vary with the circumstances of 
the case. 


But is it within his power to grant such a lease or kanom 
unreasonably long before the expiry of a current term, earlier 
than a reasonable man who has others to consider besides 
himself would tie his hands? It has been decided in Cheria 
Chertkandan v. Krishnan Nambiarl and other cases that in the 
absence of necessity or benefit that is beyond his powers. The 
reason given in Cherta Chertkandan v. Krishnan Nambiar is 
that he cannot be allowed in that way to fetter the discretion 
of the karnavan who may be in office when the current term 
expires. But that is only one aspect of the matter. A karna- 
van cannot, any inore than another man, see far into the future 
and so cannot tell long beforehand what will be the proper 
conditions in the interests of his illom or tarwad for a lease or 
kanom to take effect on the expiry of a current term. But ifa 
karnavan goes beyond his powers and without necessity or 
benefit grants a new lease or kanom, by renewal, melcharth or 
otherwise, long before the expiry of a current term, as in other 
cases in which professing to act on behalf of his illom or tarwad 
he makes a grant in excess of his powers, his act is not void 
but voidable. At whose option is it voidable? We have supposed 
that the lease or kanom, though granted prematurely and so 
beyond the powers of the grantor, is for a proper term and on 
conditions which, as events turn out, are proper at the expiry 
of the current term. Obviously the junior members of the 


te, 
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illom or tarwad cannot avoid such a lease or kanom, as it is 
within the powers of their karnavan at the time it takes effect. 
It is the karnavan alone who has the option of avoiding it. If 
the karnavan who granted the lease or kanom prematurely is 
dead or no longer in office when the previous term expires, then 
it is his successor in office at that time who has the option of 
avoiding it. But, if the karnavan who granted the lease or 
kanom prematurely is still in office when the previous term 
expires, no one but he has the option to avoid his grant. If he 
chooses himself to disavow it, he will lay himself open toa 
suit by his lessee or kanomdar, with what possible result it is 
unnecessary now to consider. But, if he does not disavow it, 
his voidahle grant, which no one else can avoid, stands good. 


If we apply this simple and obvious result to the present 
case, it is clear that Defendant 1 must succeed. Nilakandhan 
Tirumumpu as karnavan granted to him a premature and 
voidable renewal in 1919. When the previous term expired and 
the voidable renewal was to take effect in 1922, as it is not 
suggested that tts conditions were at that date in any way 
Improper or unsuitable, Nilakandhan Tirumumpu, who was 
still in office as karnavan, was the only person who could avoid 
it. He did not do so; and therefore it stands good, and the 
Plaintiff’s suit must fail. 


I agree that in the circumstances each party should bear 
his own costs throughout. 


B. V. V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE JACKSON AND MR. JusTtICE 
MocCKETT. 


Mazumdar Sobhanadri Rao Pantulu Garu 
and others .. Petitioners.* 


Court Fees Act (VII of 1870), S. 7 (iv) (c), (v) and (si) (ec)—Inam 
land—Inamdar claiming both varams—Siut tn ejectinent—Defendants 
pleading occupancy right—Court-fee payable 


The plaintiff, an 1namdar, claimed that he was entitled to both varams in 
the inam Jand and though he had no proof of actually letting the defend- 
ants into possession, he claimed the right to eject them after due notice by 
virtue of his title to the kudivaram. The defendants did not dispute the 
plaintiffs right to melwaram but asserted occupancy right in the land. 
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Held, that court-fee was payable on the plaint under cl. (iv) (c) and 
not under cl. (v) or (xi) (cc) of S. 7 of the Court Fees Act. 


Petitions under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to revise 
the order of the Court of the Subordinate Judge of Masuli- 
patam, dated the 26th day of August,. 1931 and made in O. 5. 
Nos. 12 to 46 of 1930 (O. S. Nos. 191 -to 195, 254 to 260, 
268, 269, 288, 299, 385 to 388, 393 to 396 and 432 to 442 of 
1928 on the file of the District Munsif's Court, Gudivada). - 

S. Varadachariar and N. Rama Rao for petitioners. . 

The Government Pleader (P. Venkataramana Rao) : for 
the Government. — = ; - 

The Court made the following 


Orver. Jackson, J.—This is a question of Court-fees. The 
plaintiff, an inamdar, claims to have full right to both ‘kudivaram 
and melwaram in the land which comprises the inam (para- 
graph 3), so the letting to tenants is for temporary periods 
(paragraph 4), and the inam is not an estate within the defini- 
tion in Act I of 1908 (paragraph 3); all tenants are tenants at 
will (paragraph 6). In December, 1926, the defendants who are 
temporary tenants were given notice to quit (paragraph 7) and 
the plaintiff prays for a decree establishing his right in the suit 
lands and removing the defendants. 

This plaint plainly sets forth a familiar form of suit. The: 
inamdar claims both varams, and therefore though he has no 
proof of actually letting the defendants into possession, he claims 
the right to eject them after due notice, by virtue of his title to 
the kudivaram. The tenants do not dispute his claim to the 
melwaram, but assert occupancy right. 

The Court-fee has been paid under S. 7, cl. (st) (cc) of 
the Court Fees Act. The Lower Court has ordered that the fee 
shall be computed under S. 7 (v) and the plaintiff appeals. 

Clause (#4) is applicable when the suit is based on a lease, 
but not when the plaintiff also wants a decree establishing his 
title, Balastdhantam v. Perumal Chetitl. So far the order of 
the Lower Court is unexceptionable. But the learned Subordi- 


nate Judge finds that the suits are for the declaration of plain- 


tiff’s title to the plaint schedule lands which is not quite correct. 
The defendants, though they do not put plaintiff’s title as high 
as he would like, at least admit that he is the landholder of the 
eono ee eee m mmm II Immm 
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land in question, and so far his title to the land is not in 
dispute. The only quarrel between them is whether he is 
entitled to the kudivaram, and that is not on the same footing 
as a dispute between alleged owner and trespasser. Cl. (v) (c) 
would apply to a case where the plaintiff is suing to be put into 
possession Of an inam, and it can hardly have been contemplat- 
ed that a plaintiff should pay the same court-fee when he sues 
for possession of an inam against a rival claimant, and when 
as undisputed inamdar he asserts his title to the kudivaram. 

The appropriate section would therefore seem to be S. 7 
(sv) (c) to obtain a declaratory decree (that he is entitled to the 
kudivaram) and consequential relief of possession. 

The record will be returned to the Lower Court to value 
the suits accordingly. 

Beye V: Case remanded. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE VENKATASUBBA Rao AND MR. 
Justice RELLY. 


K. N. Guruswami and others .. Appellanis* (Petitioner and 
L. Rs. of the 1st Peti- 


itoner ) 
v. 
Muhammad Khan Sahib .. Respondent (3rd Defendant- 
i Respondent). 


Civil Procedure Code (V of 1908), S. 13—Foreign judgment against 
British subjeci—Recognirton oy British Court —Subnission to jurisdiction 
of foreign Court—Proof—Carrying on business as pariner in foreign 
country. 

A British Indian Court will not recognise the judgment of a foreign 
Court passed in an action t* personam against a British subject, not resident 
in that country at the date of the action, who has neither appeared in the suit 
nor submitted to the jurisdiction of the foreign Court. ‘The mere fact that 
the British subject has entered into a partnership in the foreign country and 
that the suit relates to a transaction entered into in the course of the business 
of the partnership will not lead to the inference that he has agreed to be 
bound by the decision of the foreign Court 

Gurdyal Singh v. Raja of Faridkote, (1894) L. R. 211. A.171: LLR. 
22 Cal. 222: 4 M.L.J. 267 (P.C.) and Emanwel v. Symon, (1908) 1 K.B. 302, 
relied on. 


Appeal against the order of the District Court of Coimba- 
tore, dated the 28th day of June, 1928 and made in E. P. R. 
No. 7 of 1927 in O. S. No. 6o0f 1921-22 on the file of the 


District Court of Bangalore. 
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“CM. A. No. 536 of 1928. ° 9th August, 1932, 
R—96 
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B. Somayya for appellants. 
B. Sttarama Rao for respondent. 
The Court delivered the following 


Jupcments. Venkatasubba Rao, J.—This appeal raises a 
question as to the effect of an ex parte judgment passed by a 
foreign Court against an absent foreigner. The facts may be 
briefly stated. The appellants are subjects of the Mysore 
State and they filed a suit in the District Court of Bangalore 
against three defendants, the last of whom is the respondent 
before us. The suit was based upon a promissory note alleged 
to have been executed by them and also upon a contract, which 
they were stated to have entered into. The 3rd defendant 
(the respondent) was a British subject and was residing at the 
time of the suit in the District of Coimbatore, where (the 
appellants allege, though this fact is denied) he was served 
with the summons in the suit. He, however, did not appear, 
but a judgment was passed by the Bangalore Court against him 
also. This foreign decree, the appellants sought to execute in 
the Lower Court, but the learned Judge refused their application 
under S. 13 of the Civil Procedure Code, holding that it was 
passed without jurisdiction. The appellants question in this 
appeal the correctness of the order made. 


It is settled law, that the British Courts will not recopnise 
the judgments of the Courts of a foreign country passed in an 
action in personam against a British subject, not resident in 
that country at the date of the action, who has neither 
appeared in the suit nor submitted to the jurisdiction of the 
foreign Court. 


But, Mr. Somayya, the appellants’ learned counsel, asks 
us to assume certain facts and, for the purpose of this judg- 
ment, those facts may be assumed. Mr. Somayya’s complaint 
is, that the Lower Court has not given him an opportunity of 
proving those facts; but, in the view we take, even assuming 
that the facts alleged are true, the learned counsel’s contention 
cannot prevail. 


The facts alleged by him are these: the three defendants 
were a firm of partners carrying on business within the State 
of Mysore, that the partnership was subsisting on the date of 
the action and that the suit related to certain dealings with that 
firm. On these facts, it is contended, that the 3rd defendant 


Lx] THE MADRAS LAW JOURNAL REPORTS. 763 


must be deemed to have submitted to the jurisdiction of the 
Bangalore Court. 

The question to decide is, can the inference be drawn 
from the facts alleged, that the 3rd defendant agreed to submit 
to the jurisdiction of the foreign Court? In Nalla Karuppa 
Setitar v. Mahomed Iburam Sahebl a somewhat similar 
contention was raised. ‘The argument there was twofold; that 
the defendant, by carrying on business through his partners at 
Kandy, should first be regarded as constructively resident there, 
and secondly, as having impliedly bound himself to submit to 
the jurisdiction of the Court under the protection of which his 
business was being carried on. The second contention shows 
that the dealings to which the suit related were not with the 
defendant individually, but with the partnership of which he 
was a member. But a later case, to which I shall presently 
refer, puts it beyond doubt that this makes no difference. The 
contentions were overruled and it was held that the Court at 
Kandy had no jurisdiction over the defendant. The point now 
raised has been more fully considered by the Court of Appeal 
in England in Emanuel v. Symons. There it was argued, that 
by the fact of entering into a partnership in a foreign country, 
the defendant bound himself to submit to the jurisdiction of 
the Courts of that country, in regard to matters arising in 
connection with that partnership. The Court negatived that 
argument and explained the case of Copin v. Adamson3. Lord 
Alverstone, C. J., thus observes: 


“The judgment ın that case went in favour of the plaintif because the 
defendant had expressly agreed to submit to the jumsdiction of the foreign 
Court. And ın the Court of Appeal the judgment of Lord Cairns proceeded 
on that footing, and he refrained from deciding the question whether the 
mere fact of becoming a shareholder in a French company conferred 
jurisdiction upon the Courts of France.” 


Kennedy, L.J., points out that the effect of the decision of 
the Judicial Committee in Sirdar Gurdyal Singh v. The Rajah 
of Faridkote4 is, that the mere fact that a person enters into a 
contract in a foreign country, does not lead to the inference 
that he agrees to be bound by the decisions of the Courts of 
that country. Having said so, he goes on to say that, in this 
respect, there is no distinction between entering into an 
ordinary contract and contract of partnership. 





1. (1896) I. L. R. 20 Mad. 112:7 M. L. J. 76. 
2. (1908) 1 K. B. 302. 3. (1874) L. R. 9 Exch, 345. 
4 (1894) A. C. 670. 


Reilly, J. 


764 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


“Tt is contended,” says Kennedy, L. J., “that there may be 
some difference between a contract to be fulfilled for the 
immediate benefit of the promisee, e.g., a contract for the sale 
of goods, and the contract contained in articles of partnership; 
but I can see no true line of distinction between the two cases.” 
In the opinion of Kennedy, L. J., also, Copin v. Adamson] is not 
an authority for the proposition that a person, by the mere fact 
of becoming a shareholder in a foreign company, agrees to be 
bound by the decision of the foreign Court. 

These authorities very clearly show that the appellants’ 
contention cannot prevail and this appeal must be dismissed 
with costs. 

Reslly, J—I agree. In my opinion the matter is conclud- 
ed by Gurdyal Singh v. Raja of Faridkote? and Nalla Karuppa 
Setitar v. Mahomed Iburam Sahebs. 


B. V. V. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice REILLY AND Mr. JUSTICE 
ANANTAKRISHNA AIYAR. 


Paluri Venkatasiva Rao .. Petitioner* (Plf.) 
v. 
Bodapati Venkatanarasimha Satya- 
narayanamurthby and others .. Respondents (Defis.). 


Court Fees Act (VII of 1870 as amended by Madras Act V of 1922), 
S.7 (s0-A), (iv) (c) and (v)—Setting aside decree—Ex-minor—Surtt for 
declaration that prior decree ıs void and for recovery of property— 
Whether amounts to susit for cancellation of decree—Prayer for possession 
as main relief—Court-fee payable. 


The plaintiff, an ex-minor, sued for a declaration that a decree 
obtained against him was void, for setting aside that decree if necessary, and 
for recovery of possession of the property covered by the decree. The 
plaint alleged that the previous suit was instituted by defendant 1 while 
the plaintiff was a minor, that in that suit he was not properly represented by 
his guardian and that the decree had been obtained by fraud and collusion. 


Held, that the suit was insubstance one for setting aside or cancellation 
of the previous decree and that court-fee was payable under S. 7 (#-A) of 
the Court Fees Act as amended in Madras and not under S. 7 (tv) (c) of the 
Act. 

Balakrishna Nair v. Vishnu Nambudrs, 1930 M. W. N. 509, considered. 





*C, R. P. No. 1955 of 1931. 2lst March, 1932, 

1. (1874) L. R. 9 Exch 345. 

2. (1894) L. R. 21 I. A. 171: L L. R. 22 Cal 222: 4 M. L. J. 267 (P.C). 
3. (1896) L L. R. 20 Mad. 112 : 7 M. L. J. 76. 
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Held, further, that the main relief in the suit being recovery of posses- 
sion of the property, the suit also came under S. 7 (v) of the Act and that 
court-fee was consequently payable either under S. 7 (sv-A) or S. 7 (v). 

Rajagopala v. Vijayaraghavalu, (1914) I. L. R. 38 Mad. 1184, relied on. 

A suit to set aside a decree is a well-known form of action both in the 
Indian and the English Law. 

Per Ananiakrishna Atyar, J.—In cases falling under S. 7 (tv-A) it is not 
the market value but the statutory value that has to be adopted. 


Venkatanarasimha Raju v. Chandrayya, (1926) 53 M. L. J. 267, relied on, 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order of the Court of the Subordinate Judge of Narsapur, 
dated 18th November, 1931 and made in O. S. No. 11 of 1930. 


P. Somasundarain for petitioner. 
V. Suryanarayana for respondents. 


K. Subba Rao for the Government Pleader (P. Venkata- 
ramana Kao) on behalf of the Crown. i 


The Court delivered the following 


Jupcments. Reilly, J:—This Civil Revision Petition 
comes before us on the question what is the proper court-fee 
to be paid on the plaint in the suit concerned. In the plaint 
the prayers are for a declaration that the decree obtained by 
Defendant 1 in O. S. No. 302 of 1916 on the file of the Addi- 
tional District Munsif of Bhimavaram is void, for setting aside 
that decree, if necessary, and for recovery of the property, 
covered by the decree. The Plaintiff valued the suit for 
court-fee as if it came under cl. (c) of S. 7 (iv) of the 
Court Fees Act. The Defendants objected and said that in its 
nature this was a suit for the cancellation of the previous 
decree and that therefore the Plaintiff should pay court-fee 
under S. 7 (tv-A) of the Act, #. e., under the new sub-section 
introduced into the Act for this Presidency in 1922. The 
Subordinate Judge after hearing arguments on the question 
came to the conclusion that the suit was really one for posses- 
sion of the property and therefore that it came under S. 7 (v) 
of the Act and ordered court-fee to be paid accordingly. It 
happens that the same court-fee is due whether the suit comes 
under S. 7 (v) as one for possession or under S. 7 (iv-A) as 
one for cancellation of the previous decree. 

The plaint alleges that the previous suit, O. S. No. 302 of 
1916, was brought by Defendant 1, while the Plaintiff was a 
minor, for the recovery of some property, which the Plaintiff 


- 
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had inherited through his adoptive father, and that in that suit 
he was not properly represented because the guardian appointed 
for him, his adoptive mother, had an interest adverse to his in 
the suit and moreover she colluded with the present Defendant 1 
in that suit and enabled him by suppression of facts fraudulently 
to obtain a decree. Now I do not think it can be seriously dis- 
puted, and in the end it has not been disputed before us, that, 
if this suit is properly described as a suit for setting aside the 
previous decree, then it is a suit for cancellation of that decree 
as the word “cancellation ” is used in the new S. 7 (sv-A) of 
the Court Fees Act. That sub-section speaks of the cancellation 
of a decree or other document, which appears to mean the same 
thing as setting aside a decree or other document. It may be 
noticed that in Art. 91 of the Limitation Act “ to set aside ” 
and “to cancel” a document are used as synonymous terms. 
But what is contended for the Plaintiff here is that his suit is 
not a suit for setting aside the previous decree, but that it is a 
suit for a declaration with consequential relief and therefore 
he «can avoid the additional charge which would fall upon him 
if his suit were a suit for cancellation of a previous decree for 
the recovery of property under S. 7 (sv-A) of the Act. 
Mr. Somasundaram for the Plaintiff relies upon the decision of 
Ramesam, J., in Balakrishna Nair v. Vishnu Nambudril. There 
the learned Judge said that 


‘fin the case of decrees the proper prayer is not to set the decrees aside 
but for a declaration that the decrees are not binding on the plaintiffs ;” 


and he added that therefore the suit before him was one for a 


declaration and consequential relief, and he allowed it to be 
valued for court-fee under S. 7 (tv) (c). Onthe facts of that 


case, as the learned Judge understood them, it appears that 


some minor Plaintiffs were suing for a declaration that a decree 
obtained against their karnavan and against other minor mem- 
bers of their family was not binding on them and for recovery 
of property sold in execution of that decree. If that was the 
nature of the suit, then I do not think it can be disputed that 
the learned Judge was right in saying that the Plaintiffs there 
had to pray for no more than a declaration that the previous 
decree was not binding on them and the consequential relief of 
recovery and that it was not appropriate for them to ask that 
that decree, to which they had not been parties, should be set 


1, 1930 M. W. N. 509. 
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aside. .But undoubtedly the learned Judge’s remarks, which I 
have quoted, are much wider than that, and they imply that 
in his opinion in this country a Plaintiff who wishes to impeach 
a previous decree, to which he has been a party, as not binding 
on him should pray, not that the decree be set aside, but for a 
declaration that it is not binding on him. In one sense it may 
be that it is more appropriate for a Plaintif, who wishes to 
impeach a decree obtained against him in a previous suit as 
having been obtained by fraud, to ask for a declaration that 
that decree is not binding on him than that he should ask that 
the decree itself should be set aside. There may even seem to 
be some impropriety in going to an inferior Court, as in some 
such cases he must, and praying that that inferior Court should 
set aside the decree of a superior Court. I myself have been 
inclined to think that, as Ramesam, J., appears to have thought, 
it 1s more appropriate in such cases to word the prayer as 
one for a declaration that the previous decree is not binding 
on the Plaintitf. But is that more than a question of mere 
propriety and seemliness? In such a second suit, if the 
Plaintiff suceceds, is not the effect and essence of what 
he obtains exactly the same, whether it is called setting aside 
the previous decree or declaring that the previous decree is not 
binding on him? In either casé the result of the second decree 
is that the first decree is no longer binding on him: it is no 
longer of any avail against him: so far as he is concerned, it is 
wiped out. If that is so, is it in any way incorrect to speak of 
setting aside the previous decree, whether that setting aside is 
done by a Court superior to that which made the first decree or 
co-ordinate or inferior? In this country the expression ‘‘to 
set aside a decree” as adescription of a suit has been used in 
the Limitation Acts since 1859. That expression is well known 
as the description of such suits in England. In Flower v. 
Lloyd1 two of the Lords Justices explicitly point out that, if a 
decree or a judgment is to be impeached for fraud, the proper 
way to do it is by an action for setting aside the decree or 
judgment. That I think it must be admitted is recognised as 
the ordinary and proper description of such a suit in England. 
In this country their Lordships of the Privy Council have spoken 
of a suit to get rid of a previous decree obtained against the 
Plaintiff by fraud as a suit to set aside the previous decree in 





1. (1877) 6 Ch. D. 297, 
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Radha Raman Shaha v. Pran Nath Roy! and Khagendra Nath 
Mahata v. Pran Nath Roy? and we find the expression “ setting 
aside a decree” obtained by fraud as early as the judgment of 
Sir Barnes Peacock in 1866 in Nilmoney v. Puddo Lochuns. It 
may be noticed that, even when a suit is brought to set aside a 
previous decree and is so described by the Plaintiff, if he 
succeeds, the relief which he obtains is not necessarily a decree 
in so many words setting aside the previous decree. As 
Srinivasa Aiyangar, J., pointed out in Arunachellam v. Saba- 
pathy4 various reliefs may be given in such a suit appropriate 
to the circumstances of the case. In Manohar Lal v. Jadunath 
Singh’ their Lordships of the Privy Council decided that in such 
a suit, when the result was that the previous decree was found 
not good against one of the parties to it but it was not necessary 
or proper to disturb it as against the other parties to it, the 
proper decree to make was that the previous decree was not 
binding on the particular Plaintiff concerned, not that the pre- 
vious decree should be set aside altogether. But, whether the 
prayer is that the previous decree should be set aside or that it 
should be declared not binding on the Plaintiff in the second 
suit, and whether the result of the second suit is that the whole 
decree is set aside or it is more appropriate in the particular 
circumstances to make a declaration merely that the previous 
decree is not binding upon the Plaintiff in the second suit, the 
nature of the suit is really thesame. The suit is to get rid of 
the effect of the first decree, so far as the Plaintiff in the second 
suit is concerned, and you cannot alter the nature of the suit or 


-its eventual effect bv wording the plaint as one for a declaration 


that the previous decree is not binding on the Plaintiff in the 
second suit or by praying that the previous decree be set aside. 
Now, before the amendment of the Court Fees Act so far 
as this Presidency is concerned by the introduction of the new 
sub-sec. 7 (tv-A), it cannot be denied that, evenif such a suit as 
we are discussing had been described by the Plaintiff as one 
for setting aside a previous decree, , for court-fee purposes it 
would have had to be treated as a suit for a declaratory decree. 
There was nowhere else in the Court Fees Act for such a suit 





1. (1901) I. L. R. 28 Cal. 475 (P. C). 
2, (1902) L. R 29 L A. 99: L L. R. 29 Cal. 395 (P.C.). 
3. (1866) 5 W. R 20. 
4, (1917) I. L. R. 41 Mad. 213: 33 M. L. J. 499. 
5. (1906) L. R. 33 I. A. 128: I. L. R. 28 All. 585:16 M. L. J. 291 (P. C). 
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to come in. If consequential relief was prayed for, then it 
came under S. 7 (tv) (c); if consequential relief was not 
prayed for, then it came under Art. 17 of Sch. II. There was no 
separate provision in the Court Fees Act for a suit to set aside 
or cancel a previous decree. But now the Legislature has 
introduced the new sub-sec. 7 (tv-A). That covers certain suits 
for cancellation of decrees and, as I think we must interpret it, 
certain suits for setting aside decrees, however described. It 
covers suits for cancellation of decrees for money or other 
property having a money value. Thus suits for cancellation of, 
or setting aside, such previous decrees, which before would 
have had to come in as suits for declaratory decrees, now have 
their special place in the Act. The result is that for suits for 
cancellation of, or setting aside, decrees which have been made 
for the recovery of money or for the recovery of property 
having money value you have to pay court-fee under the new 
sub-section. If they come within that description, they are cut 
out of the general class in which they previously came—suits 
for declaratory decrees—and have their special place. Weare 
only concerned in this case with the question of court-fee. 
Whether verbally itis more strictly appropriate to call such suits 
suits for declarations that the previous decrees are not binding 
on the Plaintiffs is purely academic so far as court-fees are 
concerned. The intention of the Legislature appears to be that 
a suit in which the Plaintiff prays for a decree that a previous 
decree obtained against him is of no effect against him on 
account of fraud in obtaining it and that, so far as he is con- 
cerned, that decree is wiped out, however he may choose to word 
his prayer, comes within the new S. 7 (tv-A), if the previous 
decree was one for recovery of money or property having a 
money value. That appears to me to cover the present case. 


But it has been pointed out to us by Mr. Suryanarayana 
for Defendant 1 and also on behalf of the Government Pleader 
that in this case the Plaintiff has prayed for recovery of posses- 
sion and, that being so, quite apart from all other discussion, 
his suit comes under S. 7 (v), as the Subordinate Judge has 
found. In Chtnnammal v. Madarsa Rowthert it was said by 
Boddam and Bhashyam Aiyangar, JJ., that, if in a suit fora 
declaration and consequential relief the relief prayed for came 
within other provisions of the Court Fees Act than S. 7 (iv) 


1. (1903) L L. R. 27 Mad. 480: 14 M. L. J. 343. 
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(c), for instance within S. 7 (v), then the mode of valuing 
the relief was regulated by the Legislature itself im those 
provisions. As Mr. Somasundaram has urged, that remark 
was made obiter. But in Rajagopala v. Vijayaraghavalul we 
have a case very similar to the present one. There the Plain- 
tiffs sued for a declaration that a certain decree had no legal 
effect against them and for possession of some property which 
had been sold in execution of that decree. Oldfield and Tyabji, 
JJ., pointed out that the District Judge in that case was clearly 
mistaken in his statement that S. 7 (iv) (c) regulated the valua- 
tion of the whole suit, since part of the relief claimed related to 
possession, which had to be dealt with in accordance with S. 7 
(v) notwithstanding that a declaration also was asked tor, and 
they referred to Chinnammal v. Madarsa Rowther§ as an 
authority for that view. Then in Arunachalam Chetty v. Ranga- 
swami Pillai3 the question of the court-fee to be paid on a 
declaratory suit came before a Full Bench, and the very first 
sentence of the opinion of the Full Bench is 

“ A suitin which the plaintiff in terms prays for a declaratory decree 
and consequential relief pruna facie comes within clause (iv), sub-clause (c) 
of S. 7 of the Court Fecs Act, but if at the same time it comes within any of 
the other classes of suits specified in the section, it must be treated as a suit 
of that description and dealt with accordingly.” 

That is a very important statement set out at the very open- 
ing of the opinion of the Full Bench. Mr. Somasundaram 
very properly admits that, if a suit is really and in essence 
a suit for possession, the Plaintiff cannot avoid paying court-fee 
as for possession merely by praying for some unnecessary or 
entirely incidental declaration in his plaint. But he contends 
that the principle set ovt by the Full Bench, which I have 
quoted, is not now applicable. Apart from the authority of the 
Full Bench in that case, which I have quoted, it seems to me 
clear that in such an Act as the Court Fees Act, if there is a 
special provision which applies to a particular case, then that 
special provision must be applied by us rather than some 
general classification, in which the suit may also be included, 
which may be more tavourable to the Plaintiff. But Mr. Soma- 
sundaram has suggested that another amendment to the Court 
Fees Act has been made for this Presidency, which aifects the 





1. (1914) I. L. R. 38 M. 1184. 
2, (1903) I. L. R. 27 Mad. 480: 14 M. L, J. 343. 
3. (1914) L L. R. 38 Mad. 922: 28 M. L. J. 118 (F. B.). 
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question, $. e., the proviso introduced in 1922 Love the end 
of S. 7 (iv), which runs: 


“Provided that in suits coming under sub-clause (c) in cases where 
the relief sought is with reference to any immoveable;property, such valua- 
tion shall not be less than half the value of the immoveable property calculated 
in the manner provided for by paragraph (v) of this section” - 


Now a suit for possession is undoubtedly a suit with refer- 
ence to immoveable property; but what the new proviso says 
is, not that all suits with reference to immoveable property 
shall be charged in the way set out in it, but that suits in which 
telief is sought with reference to immoveable property shall be 
valued at not less than half the value of the immoveable pro- 
perty calculated in the way set out. That does noi appear to 
me to lay down that, if the relief sought properly falls within 
any other provision requiring a higher valuation or charge, that 
higher charge is not tobe made. The proviso merely introduces 
a downward limit, below which reliefs sought in respect of 
immoveable property consequential on declaratory decrees shall 
not be valued. In my opinion therefore, as the Plaintiff in this 
case sues for the recovery of the property concerned and that 
cannot be regarded asa mere incident to this plaint but is the 
main relief, the Subordinate Judge was right in saying that the 
suit came within S. 7 (v) of the Court Fees Act. So far as I 
~ can see, the suit falls within both S. 7 (v) and S. 7 (iv-A). 
As the valuation and the court-fee charged are the same under 
either of those sub-sections, that has no effect upon the court- 
fee to be paid by the Plaintiff. 


In my opinion the scale of valuation adopted by the learn- 
ed Subordinate Judge is right, and this petition should be dis- 
missed with costs—one set—to be divided between Defendant 1 
and the Government Pleader. For payment of the additional 
court-fee 5 weeks from this date may be allowed. 


Anantakrishna Aiyar, J—I agree. I referred this Civil 
Revision Petition for the decision of a Bench having regard to 
the observations of Ramesam, J., in Balakrishna Nair v. Vishnu 
Nambudril. 

The Plaintif instituted O. S. No. 11 of 1930 on the file of 
the Sub-Court of Narsapur for a declaration that a decree 
„Obtained against him, while he was a minor represented by his 
mother as guardian, by the present 1st Defendant in O. S. 








1. 1930 M. W. N. 509. 


Aiyar, J. 
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No. 302 of 1916 on the file of the Additional District Munsif 
of Bhimavaram, was not valid and binding upon him and for 
recovery of possession of the properties covered by that decree. 
The Ist Defendant, who is the only contesting Defendant in the 
suit (the other Defendants being, it is said, tenants under the 
Plaintiff at the time of the prior suit O. S. No. 302 of 1916) 
raised an objection as regards the amount of court-fee payable 
on the plaint in the present case. The Plaintiff’ s contention was 
that the suit was one for a declaratory decree, that it came 
under S. 7, clause (iv) (c) of the Court Fees Act and that he 
Was not bound to value the relief at anything more than one- 
half of the value of the properties covered by the plaint. On 
the side of the Ist Defendant it was contended that the suit 
must be taken io be substantially a suit to set aside a former 
decree and that the court-fee payable on such a plaint is that 
provided for by S. 7 (iv-A) of the Court Fees Act. The 
learned Subordinate Judge held that the suit should be treated 
as one for possession of the properties and should be valued 
under S. 7 (v) of the Court Fees Act, and accordingly direct- 
ed the Plaintiff to pay the deficient court-fee on that basis- 
The Plaintiff has presented this Civil Revision Petition against 
the order passed by the Subordinate Judge. 


The first question that arises for consideration in this case 
is whether the suit is one for a declaration, or whether it is a 
suit for cancellation ofa decree. Prior to the enactment of the 
Madras Court Fees Act (V of 1922) a suit for setting aside or 
cancelling a decree was held to come under S. 7 (sv) (c) for 
purposes of court-fee. In 1922 the Legislature added a new 
clause—S. 7 (#v-A)—which enacts that “in a suit for cancella- 
tion of a decree for monev or other property having a money 
value or other document securing money or other property 
having such value,” the valuation should be according “to the 
value of the subject-matter of the suit, and such value shall be, 
if the whole decree is sought to be cancelled, the amount or 
value of the property for which the decree was passed, and if a 
portion of the decree is sought to be cancelled, such part of the 
amount or value of the property”. It should be noticed that 
the words used in the new clause are “in a suit for cancellation 
of a decree for money or other property.” I may clear the 
ground by stating that the learned advocate forthe petitioner— 
Mr. Somasundaram—did not contend before us that there was 
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any difference between “cancellation of a decree” and “setting 
aside a decree,” and I think the learned advocate was right. 
But his main contention was that in such a suit the relief in 
substance is a declaration that the prior decree is not binding 
upon the Plaintif; and he argued that the plaint in such a suit 
should be treated as one asking for a declaratory decree and 
coming under S. 7 (w) (c). He also relied on the observa- 
tions of Ramesam, J., in Balakrishna Nair v. Vishnu Nam- 
budrti. In that case the learned Judge observed at p. 510 as 
follows :— 

“Here all that is sought to be got over are decrees and in the case of 
decrees the proper prayer is not to set aside decrees but one for a declara- 
tion that the decrees are not binding on the plaintiffs. The suit is therefore 
for a declaration and consequential relief.” 

It was argued by the learned advocate for the Petitioner 
that that judgment is authority for the proposition that a plaint, 
whose substantial object is that the decree in the prior suit 
should be held to be not binding upon the Plaintiff any longer, 
should be taken to be only a suit for a declaratory decree, and 
that there is really no such thing as a suit to cancel or set 
aside a decree; and the learned advocate strongly relied upon 
the observations of Ramesam, J., in the case cited. The basis 
for that argument is that the law knows of no such thing as a 
suit to set aside a decree; but such a contention is, in my 


opinion, entirely unsustainable. It has been held in England ` 


from very early times, and also in India, that a suit to set aside 
a decree or judgment is a well-known form of action. See 
the question discussed with reference to the law in England in 
Story’s Equity Pleadings, paragraphs 421, 426 and 428. The 
question is also discussed in Seton on Decrees, Vol. I, p. 189, 
Daniel’s Chancery Practice, Vol. II, p. 1332 and 13 Hals., p. 352, 
paragraph 490. See also Flower v. Lloyd. It is there stated 
that in cases where it is alleged that a previous decree was 
obtained by fraud as against the present Plaintiff the suit is one 
to set aside the prior decree and judgment. The same language 
has been used in decisions in India also. The decision in 
Abdul Hug Chowdhury v. Abdul Hafez3 traces such practice 
in India to 1866, Nilmoney v. Puddo Lochun4, where a judg- 
ment of Sir Barnes Peacock is reported. See also Krishna- 
a 


1. 1930 M. W. N. 509. : 
2. (1877) 6 Ch. Dn. 297. 2. (1910) 11 CL.J. 636. 
4. (1866) 5 W. R. 20, 
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bhupati v. Ramamurtil and Arunachellam v. Sabapathy%. In 
fact the Privy Council decisions in Radha Raman Shaha v. Pran 
Nath Roy8 and Khagendra Nath Mahata v. Pran Nath Royt 
make the matter absolutely clear so far as the Indian Courts are 
concerned. In Jalandhar Thakur v. Jharula Dass the Privy 
Council refer to a suit “brought to set aside a decree’. A suit 
to set aside a decree being then a form of action well known to 
both the English law and the Indian law, it cannot be said that 
the Legislature in enacting S. 7 (tv-A) of the Court Fees Act 
in 1922 provided for court-fee payable in respect of a class of 
suits not known to law. 

Then it was argued that in substance such a suit must be 
treated for court-fee purposes asa suit for a declaratory decree, 
and Ramesam, J.’s decision above referred to was pressed upon 
us. Reading the judgiment of the learned Judge, I understand 
the learned Judge to have made this observation with reference 
to a suit where the relief prayed for was that a decree obtained 
in a prior suit was not binding upon the Plaintiffs. In the 
words of the learned Judge, “the suit was brought by certain 
minor members of a Malabar tarwad for a declaration that 
a certain decree against the karnavan and other minor 
members represented by the karnavan as the guardian was not 
binding upon them”. Reading the judgment of the learned 
Judge, I understand that the Plaintiffs in the subsequent suit 
were not parties to the prior decree. The use of the word 
“other” by the learned Judge is rather significant. If the 
present Plaintiff was not a party to the prior suit and decree, 
then it could not, in my opinion, be contended that the second 
suit filed by him should be one to set aside or cancel the prior 
decree. In the case of a document executed by a person, if he 
wants any relief with reference to it on the ground of fraud, 
he must have the document cancelled or set aside before he 
can claim such relief, being himself a party to the same; but a 
person who is not party to any such document is not bound to 
have it set aside or cancelled. In fact not being a party to the 
document, he cannot have it “set aside”. All that he can pray 
for is a declaration that he is not affected in any way by that 





1. (1892) L L. R. 16 Mad. 198. 
2, (1917) LL.R. 41 Mad. 213: 33 M. L. J. 499 
3. (1901) I. L. R. 28 Cal 475 (P. C.) 
4. (1902) L. R. 29 I. A. 99: I. L. R. 29 Cal. 395 (P. C). 
5, (1914) L.R. 41 LA. 267: LLR. 42 Cal, 244 at 249 : 27 M. L. J. 100 (P.C.). 
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document. Similarly in the case of a decree, a decree will 
have full force and binding effect between the parties to the 
same until it is set aside by the persons who were parties to the 
same; but persons who were not parties to the decree can 
only sue for a declaration in respect of their rights in relation 
to the decree. In this view, so far as the present case is 
concerned, the decision of the learned Judge in Balakrishna 
Nasir v. Vishnu Nambudri1 does not, in my Opinion, support the 
contention of the present petitioner. 


Prior to the enactment of Act V of 1922 a suit to set aside a 
decree was held to come under S. 7 (iv) (c) of the Court Fees 
Act. The Legislature subsequently enacted S. 7 (iv-A) which 
specifically provides for suits for cancellation of decrees for 
money or property having a money value. Prima facte, after 
1922 a suit to cancel a decree (which is the same as a suit to 
set aside a decree) would no longer be governed by S. 7 (iv) 
(c). Otherwise no meaning can be attached to the new provi- 
sion contained in S. 7 (iv-A). The learned advocate for the 
Petitioner argued that the form of relief that would be awarded 
to a Plaintiff in such cases would be by way of a declaration, 
and in support of that argument he drew our attention to the 
decision of the Privy Council in Manohar Lal v. Jadunath 
Singh8. In my view that is not the proper way of looking 
into the question. Whenever a party to a prior decree wants 
relief to the effect that he is no longer bound by the prior 
decree he should ask for the setting aside of the prior decree. 
What further and other connected appropriate reliefs would be 
granted by Court in such cases as the result of the setting 
aside of the prior decree would depend upon the circumstances 
of each case. In a case where others also were parties to the 
prior decree and they in no way claimed rights under the 
present Plaintiff, then, prima facte, the prior decree would be 
declared to be not binding so far as the present Plaintiff is 
concerned if the Court found that the prior decree was vitiated 
by fraud and accordingly proposed to give the Plaintiff the appro- 
priate relief in the circumstances. In other cases, injunction might 
be properly granted to the Plaintiff as a result of setting aside 
the prior decree. The question relating to further reliefs to be 
granted in a suit which is substantially one to set aside the 


eee 
1. 1930 M. W. N. 509 
Zs (1906) L. R. 33 I. A, 128: I. L, R. 28 All. 585: 16 M. L. J, 291 PGi 
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decree, has been considered by K. Srinivasa Atyangar, J., in 
Arunachellam v. Sabapathy,1 and also by Mookerjee, J., in the 
decision in Abdul Hug Chowdhury v. Abdul Hafez’. But that 
does not in any way alter the real nature of the plaint in the 
subsequent suit. I am not therefore inclined to agree with the 
learned advocate’s contention that the present suit should be 
treated only as a suit for a declaratory decree and as coming 
under S. 7 (w) (c). 

Then it was argued that the Lower Court was not right in 
having directed the Plaintiff to pay court-fee calculated in 
accordance with the provisions of S. 7 (v). There are 
two answers to this contention. In the first place so far as 
the case before us is concerned, it does not really matter 
whether the case comes under S. 7 (tv-A) or S. 7 (v). The 
valuation would be the same in either case and the amount of 
court-fee payable also would be the same. Even where the 
suit was one for a declaratory decree and also for possession, 
it has been held by this Court that suits for possession having 
been specifically provided for by S. 7 (v), the suit has to be 
valued accordingly and court-fee paid under the provisions of 
that sub-section. This question has been discussed in Chinnam- 
mal v. Madarsa Rowther8 and Rajagopala v. Vijayaraghavalué 
and is practically concluded by the first paragraph of the opinion 
given by the Full Bench in Arunachalam Chetty v. Ranga- 
swami Psllats. But the learned advocate also argued that 
there was an amendment made in 1922, by which a proviso was 
added to S. 7 (4v) to the following effect: 


“Provided that in suits coming under sub-clause (c) where the relief 
sought is with reference to any immoveable property such valuation shall not 
be less than half the value of the immoveable property calculated in the 
mauner provided for by paragraph (v) of this section ;” 


and he suggested that as the present is a case where relief 
with reference to immoveable property is asked for, the Plain- 
tiff is entitled to value the relief in accordance with that proviso. 
I have already held that this case does not come under S. 7 (iv) 
(c). S. 7 (tv-A) is quite different from S. 7 (tv) either (a), 
(b) or (c), and the proviso has been added only to S.7 (sv). 
S. 7 (tv-A) is a quite different provision of law, and the 





1, (1917) I. L. R. 41 Mad. 213 at 218: 33 M. L. J. 499. 
2, (1910) i1C. L. J. 636 at 638. 
3. (1903) L L. R. 27 Mad. 480: 14 M. L. J. 343. 
4. (1914) LL. R. 38 Mad. 1184. 
5, (1914) I. L. R. 38 Mad. 922: 28 M. L. J. 118 (F. B.). 
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proviso does not operate with reference to S. 7 (iv-A). 
That is one answer to the contention of the learned advo- 
cate. The second answer is, that S. 7 (iv-A) enacts that 
a suit in such cases should be valued when the whole decree 
is sought to be cancelled according to the amount or value 
of the property for which the decree was passed. The 
section does not describe the mode in which that value is to be 
calculated. But that would only bring in a doubt as to whether 
the value should be the market value or the statutory value fixed 
by the Court Fees Act. In Venkatanarasimha Raju v. 
Chandrayyal Krishnan and Odgers, JJ., held that in such cases 
it is not the market value but the statutory value that has to be 
adopted where statutory value has been fixed by the Act. 
Adopting that value’so far as this case is concerned, the Plaintiff 
isnot in any way a gainer. 


Lastly, it was argued that the construction that I am 
disposed to adopt would lead to hardship. I am not able to see 
exactly how. In a suit to set aside a decree and to recover 
possession of property, so far as possession of the property is 
concerned, the plaint has to be valued at 10 or 15 times the 
revenue, as provided for by S. 7 (v). That would in many 
cases be very much less than the amount or the market value of 
the property comprised in the decree, and I am not able to see 
how exactly the Plaintiff would ordinarily be put to greater 
difficulty or pecuniary loss by reason of the view I am inclined 
to take. But whatever it is, the point is reasonably clear io 
my mind; we have got to give effect to the new provision of 


law—S. 7 (tv-A.)—enacted in 1922; and unless we are able to. 


say that the law knows of no such thing as a suit to cancel or 
set aside a decree, we have got to give effect to that provision 
of law. Suits to set aside decrees have been known to the 
Indian Limitation Act from 1859 to 1908. (See Art. 92 of the 
present Limitation Act and the corresponding provisions in the 
earlier Acts.) For the reasons I have given, the suit before us 
should be taken to be one to cancel or set aside a decree and as 
such would come under S. 7 (iv-A) of the Court Fees Act, and 
the Lower Court was right in this case in directing the Plaintiff 
to pay the deficient court-fee fixed by it, and that is the correct 





1. (1926) 53 M L. J. 267, 
R—98 
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court-fee payable—whether the present case comes under S. 7 
(v) or 7 (tv-A) of the Court Fees Act. 

I agree that this Civil Revision Petition should be 
dismissed with costs. 

B. V. V. Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE JACKSON AND Mr. JUSTICE 
MOocKETT. 


Chella Rangappa .. Appellanix (Petitioner) 
v. 
Yerravenkatagiri Rangappa and 
others .. Respondents. 


Provincial Insolvency Act (V of 1920), Ss. 4 and 54—Petttion by 
Official Receiver to set aside execution sale—Dismissal under Ss. 51 and 
54—Subsequent petition by creditor under S. 4~-Maintainability—Res 
judicata— Applicability to proceedings m insolvency. 


The doctrine of res judicata 1s applicable to proceedings ın insolvency. 

The Official Receiver filed a petition under Ss. 4 and 54 of the Provin- 
cial Insolvency Act to set aside an execution sale as ‘‘fraudulent and prefer- 
red”, The Court held that there was no fraudulent preference and that S. 4 
did not apply-and dismissed the petition under Ss. 51 and 54. A creditor 
then applied under S. 4 for the same relief. 


Held, the application was not maintainable. 
Appeal against the order of the District Court of Ananta- 
pur, dated 7th March, 1929 and made in O. P. No. 19 of 1928. 
T. R. Ramachandra Atyar, R. Srinivasa Aiyangar and 
G. Musalappa Reddi for appellant. 


B. Somayya, S. Ranganadha Atyar and T. R. Aruna- 
chalam for respondents. 

The Court delivered the following 

Jupement.—lIn this O. P. No. 19 of 1928 the petitioner, a 
creditor of the estate of the 2nd respondent (insolvent), seeks 
to set aside a sale to the Ist respondent of certain properties. 
The 3rd respondent is the Official Receiver of Anantapur. The 
petition is stated to be under S. 4 of the Provincial Insolvency 
Act and paragraph 4 alleges that the sale was “in fraud of 
other creditors”. This same sale was the subject of O. P. 
No. 13 of 1924 filed by the Official Receiver, now the 3rd’ 
respondent. That petition was stated to be under Ss. 4, 54 
and 56, Provincial Insolvency Act and prayed that “ the 








*C M. A. No. 480 of 1929, 16th September, 1932. 
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execution sale in favour of the 1st counter-petitioner (now the 
Ist respondent) be set aside as fraudulent and preferred”. 

The third issue in that O. P. was “whether the sale amounts 
to a fraudulent preference . . .” and the fourth issue “whether 


in any event the sale can be set aside under S. 4, Insolvency 
Act”; 


The learned Subordinate Judge held that on the facts 
there was no fraudulent preference and that the provisions of 
S. 4 could not be invoked. It was of course obvious that S. 56 
did not apply. The matter came before the High Court in 
C.M.S.A. No. 115 of 1927 on a question as to whether a second 
appeal lay from the District Judge and Ramesam and Deva- 
doss, JJ., gave judgment as follows (Ex. A) :— 


“We think that the order of the Subordinate Judge was passed under 
Ss. 51 and 54, Provincial Insolvency Act. He especially refuses to apply 
S.4 of the Act. The order is therefore not an order under S.4.. .” 


Mr. T. R. Ramachandra Aiyar now argues that the appel- 
lant (petitioner) is free to proceed with his present petition as 
(1) it is res judicata, that there has been no decision under 
S. 4 which is the basis of this petition, and (2) that the 
respondent cannot plead res judicata to the decision under S. 54 
_ as S. 11 of the Code of Civil Procedure does not refer to insol- 
vency proceedings which are not “suits”. We agree with his 
contention as to (1) as Ex. A is clear and in insolvency 
proceedings the Official Receiver represents the general body 
creditors of whom the present appellant is one. 

As to the second point it is true that no authority has been 
cited before us to the effect that insolvency proceedings can be 
the subject of res judicata but there is ample authority for the 
position that S. 11, Civil Procedure Code, is not exhaustive and 
that as stated by the. Privy Council in Ram Kirpal Shukul 
v. Mussumat Rup Kuartl, “the binding force of such a judgment 
(4.¢., a previous judgment) depends not upon S. 13 of Act X 
of 1877, but upon general principles of law”. The section 
referred to corresponds to S. 11, Civil Procedure Code. “If,” 
say their Lordships, “it were not binding there would be no 
end to litigation”. This is manifestly so and is especially 
applicable to insolvency proceedings. Were it otherwise it 
would be impossible for any one, whose possession of property 
received from an insolvent had been unsuccessfully impeached 





1. (1883) L. R I1 L A 37 at 41: I. L. R. 6 A. 269 (P. C.). 
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as a fraudulent transfer or preference, to be able to sell that 
property or even to enjoy its proceeds with any sense of secur- 
ity. This is a position which is clearly opposed to the principle 
‘Nemo bts vexari debet’. The above case Ram Kirpal Shukul 
v. Mussumat Rup Kuaril was decided in 1883. Since then the 
Privy Council have reaffirmed their statement of the law bear- 
ing on the point in Hook v. Admintstrator-General of Bengals 
and Ramachandra Rao v. Ramachandra Rao, the latter a case 
under the Land Acquisition Act. 


On the authorities above cited we are of opinion that the 
doctrine of res judicata is applicable to proceedings in insol- 
vency and that the present petition is therefore unsustainable. 
We therefore agree with the learned District Judge and dismiss 
this appeal with customary costs throughout including pleader’s 
fees. This disposes of the memorandum of objections. 

S. R. Appeal dismissed. 


IN THE HIGH COURT’OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE KRISHNAN PANDALAI. 


M. Chengayya Pantulu, Commissioner, 
representing the Board of Com- 
missioners for Hindu Religious 


Endowments, Madras ..  Petitioner* 
V. 
Medarametla Kotayya and others .. Respondents. 


Madras Religious Endowments Act I of 1925, Ss. 53 (4) and 71, Act II 
of 1927, Ss 7 (2), 57 (4),75 (4)—Crwod Procedure Code, S. 92—Schemes for 
temples settled by Crvtl Court under S 92 of the Civ Procedure Code— 
Applscation to Board to modify them—Application whether could lie m 
respect of schemes settled by Court before the Act—Whetker such applica- 
tion could be contiwnwed after the passing of the Act II of 1927— 
Retrospective effect of S.75 (4) if any—Whether applications should be 
converted into suits. 


Where applications were severally made to the Religious Endowments 
Board for modification of schemes which had been settled in respect of cer- 
tain temples by the Civil Courts and were made on the 3rd January, 1927, 
when the Act I of 1925 was still in force and the question was whether the 
applications under S. 53 (4) of the Act I of 1925 did not lie in respect of 
schemes settled by courts before the Act and lay only in respect of schemes 
settled subsequently, 





"C R. Ps. Nos. 1734 to 1736 of 1928. 18th August, 1932. 
1. (1883) L.R 11I. A 37:1..L. R 6 A. 269 (P. C.). 
2. (1921) L. R 48 I. A. 187: I. L. R. 48 Cal 499: 40 M. L. J. 423 (P. CC). 
3. (1922) L. R. 49 I. A. 129: I. L. R 45 Mad 320: 43 M. L. J. 78 (P. C.). 
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Held, that the schemes settled by courts under S 92 of the Civil Proce- 
dure Code referred to ın S 71 of the Act I of 1925 must be only those which 
had been already settled. To construe the section otherwise would be to 
stultify the beneficent effect of the scheme of the Act by making it possible 
for the very thing to be done which the Act was intended to prevent, vts., 
unending litigation about the management of religious endowments. Chinnan 
v Sundaresa, A I. R 1929 Mad. 322, referred to. 


On the next question whether such applications under $.53 (4) of the 
Act of 1925 could be continued after the passing of the Act II of 1927 on the 
19th January, 1927, under which S. 57 (4) provided that schemes of 
administration which under S. 75 were deemed to be schemes settled under 
the Act, ne., schemes settled by a Court under S 92, Civil Procedure Code, 
must be modified or cancelled only by a suit and not otherwise, 


Held, that S. 75 (4) of Act II of 1927 was certainly not intended to be 
retrospective and could apply only to proceedings taken after it had come 
into force 7 


The only provision in the Act of 1927 about continuation of proceedings 
begun under the Act of 1925 is S. 7 (2). It says that all proceedings taken 
under the earlier Act may be continued after that Actin so far as they are 
not inconsistent with the provisions of this Act. ‘There is nothing in 5.75 
(4) which is inconsistent with continuing the application presented already 
because as already said all that S. 75 says is that after the new Act, proceed- 
ings for modifications must be begun by way of suit. There being nothing 
in the Act which expresses any contrary intention, the o1dinary rule of inter- 
preting repealing legislation holds especially in view of S. 7 (2). It is neces- 
gary to point out that it is not necessary to convert these applications into 
suits, nor 183 there any question of court-fees. 


Petitions under S. 115 of Act V of 1908 and S 107 of the 
Government of India Act praying the High Court to revise the 
orders of the District Court of Guntur, dated 2nd July, 1928 
and made in Original Petitions Nos. 5, 6 and 27 respectively. 

P. Venkataramana Rao for petitioner. 

V. S. Narasimhachart for respondents. 

The Court delivered the following 

JUDGMENT.—These petitions by the Hindu Religious 
Endowments Board arise from applications under S. 53, cl. (4) 
of Act I of 1925, the first Hindu Religious Endowments Act 
which was afterwards repealed by Act II of 1927. The appli- 
cations were sevcrally for the modification of schemes which 
had been settled in respect of three temples by the Civil Courts 
and were made on the 3rd January, 1927, when the first Act 
was still in force. They were opposed by the counter-peti- 
tioners concerned and were dismissed by the learned District 
Judge on a preliminary point. That point is that applications 
under S. 53 (4) will not lie in respect of schemes settled by 
Courts before the Act and will lie only in respect of schemes set- 
tled subsequently. For this opinion the learned Judge relied ona 
decision of Srinivasa Aiyangar, J., in Chinnan v. Sundaresal. 
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That. was not a decision on this point, although there is an 
observation to the effect that the scheme under consideration in 
that case was of an earlier date than the Act of 1927 and there- 
fore S. 75 of that Act corresponding to S.71 of the Act of 
1925 does not apply to the scheme. The matter before the 
learned Judge arose out of an application before the Subordi- 
nate Judge of Cuddalore made under “the liberty to apply” 
clause in a scheme which had been framed and the Subordinate 
Judge in that application removed the petitioner, trustee. The 
trustee brought up the matter to this Court and submitted that 
the “ liberty to apply” clause in pursuance of which proceedings 
had originated against him was itself lira vires and his dis- 
missal was therefore illegal. With this argument the learned 
Judge concurred. It was then argued for the other side that 
under the Religious Endowments Act, which had been enacied 
while the proceedings against the petitioner were pending, 
whatever may have been the inherent fault of schemes passed 
before the Act they had all been cured and validated by S. 71 
of the Act of 1925, corresponding to S. 75 of the Act of 1927. 
The true answer to this, I venture to think, was that the Reli- 
gious Endowments Act did not purport to do anything of the 
kind. All that the above section meant was that schemes passed 
by the Civil Courts before the Act must be deemed to have 
been passed under the Act. Mark why. In order that they may 
be dealt with under the Act—inter alia under S. 53 of the Act of 
1925. (S. 57 of the Act of 1927.) There was no question of 
validation or invalidation of any clause or provision in any 
scheme which was tlira vires of the Court. But the answer 
given by the learned Judge was that S. 75 of the Act of 1927 
applied only to schemes settled after that Act. I cannot convince 
myself that the above observation was the result of a deliberate 
opinion. In any case Jam not able to agree with it Ss. 53 
(4) and 71 of the Act of 1925 are clear and explicit. S.53 (4) 
refers inter alia to any scheme of administration which under 
S. 71 is deemed to be a scheme settled under the Act; and it 
says that all such schemes may be modified or cancelled by the 
Court on the application of the Board. S. 71 says that 


“where the administration of a religious endowment is governed by any 
scheme settled under S. 92 of the Code of Civil Procedure such scheme shall 
be deemed to be a scheme settled under this Act, and such scheme may be 
modified or cancelled in the manner provided by this Act;” 


in other words, may be modified or cancelled by the pro- 
cedure laid down in S. 53. The reference in S. 71 to schemes 
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settled under S. 92 can apply only to schemes settled before the 


Act for the reason that under S. 69 (2) of the Act future suits: 


under S. 92, Civil Procedure Code, are prohibited and that 
section is to have no application to any suit claiming any relief 
in respect of the administration or management of a religious 
endowment and no such suits can be brought except under the 
‘Act. Therefore the schemes settled by Courts under S. 92 
referred to in the section must be only those which had been 
already settled. To construe the section otherwise would be to 
stultify the beneficent effect of the scheme of -the Act, by 
making it possible for the very thing to be done which the Act 
was intended to prevent, vis., unending litigation about the 
management of religious endowments. I have no hesitation in 
thinking that the objection by which the learned District Judge 
thought himself bound does not exist. 


Another point raised in this Court for the respondents is 
that although these applications may have been competent at the 
time when they were presented, t.e., on the 3rd January, 1927, 
yet as soon as the Act II of 1927 was passed, t.e., on the 19th 
January, 1927, their continuance became incompetent because in 
the corresponding section in the new Act, vis., S. 57 (4), it is 
provided that schemes of administration which under S. 7/5 are 
deemed to be schemes settled under the Act, i.e., schemes settled 
by a Court under S. 92, must be modified or cancelled only by 
suit and not otherwise, instead of by application as was provid- 
ed in S. 53 (4) of the earlier Act. The learned Judge himselt 
was not inclined to accede to this objection, because he thought 
that there was nothing under the Act of 1927 to prevent the old 
applications being continued if necessary by payment of 
additional court-fees. 


The respondents’ learned advocate canvassed this opinion 
of the learned Judge and says that after the new Act it would 
be illegal to continue the old applications. The argument is as 
follows:—No doubt S. 8 (f) of the Madras General Clauses 
Act says that a repealing Act shall not affect any legal proceed- 
ing in respect of any rights, etc., required beforehand and that 
such legal proceeding may be continued as if the repealing Act 
had not been passed. But this is subject, according to S. 4, to 
there being nothing in the repealing Act to express a contrary 
intention. There is a contrary intention expressed in the 
Religious Endowments Act of 1927 to the effect that modifica- 
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tions and cancellation of schemes of administration can only 


‘take place by suit and not otherwise. Therefore to allow the 


old applications to continue is contrary to S. 75 (4). The whole 
ol this argument is based upon a misapprehension because 
S. 75 of the Act of 1927 was certainly not intended to be 
retrospective and can apply only to proceedings taken after it 
came into force. It is one thing to say that under the Act of 
1927 the modification of a scheme can be obtained only by a 
suit. It is another thing to say that by reason of that section it 
is illegal to continue applications which had already been legally 
filed. The only provision in the Act of 1927 about continua- 
tion of proceedings begun under the Act of 1925 is S. 7 (2). 
It says that all proceedings taken under the earlier Act may be 
continued after that Act in so far as they are not inconsistent 
with the provisions of this Act. There is nothing in S. 75 (4) 
which is inconsistent with continuing the application presented 
already because as already said all that S. 75 says is that after 
the new Act the proceedings for modification must be begun by 
way of suit. There being nothing in the Act which expresses 
any contrary intention, the ordinary rule of interpreting repeal- 
ing legislation holds especially in view of S. 7 (2). The learned 
Judge’s view on this point was right. But it is necessary to 
point out that it is not necessary to convert these applications 
into suits; nor as far as I can see is there any question of court- 
fees. The applications must be heard and decided on the 
footing that they were validly presented and that they have 
been improperly dismissed 

The respondents’ advocate wanted to raise a question that 
one of the reliefs claimed in the petition was not available in 
these proceedings. That does not now arise and may be raised 
before the Lower Court. 

The order of the Lower Court is set aside and the petitions 
sent back to the District Court for disposal according to law. 
The petitioner will have his costs in three petitions. 


Ka. Order set aside and petition remanded. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICE MADHAVAN Narr. 


T. K. Peramanayagam Pillai .. Appellani* (Judgment- 
debtor—Respondent) 
v. 
Raman Chettiar .. Respondent (Petitioner — 
Decree-holder). 
Limitation Act UX of 1908), S. 19 (2)—Insolvency of judgment- 


debtor—Schedule containing ackuowledgment— Date being stroked out— 
Evidence as to date of acknowledginent— Admissibility 


Where a judgment-aebtor became insolvent and the schedule of assets 
and liabilities filed by him contained an acknowledgment of liability as 
regards the suit claim but the schedule contained a date that had been 
stroked out, which, if taken into account, would bar the later execution 
application, 

Held, that for purposes of S. 19 (2) of the Limitation Act the writing 
containing the acknowledgment should be taken to be undated and evidence 
may be given as to its correct date. 


Sayad Gulamali v. Miyabhat, (1901) I. L. R. 26 Bom. 128, disapproved. 


Appeal against the order of the District Court of 
Tinnevelly, dated the 24th day of February, 1927, in A. S. No. 5 
of 1927, preferred against the order of the Court of the District 
Munsif of Tinnevelly, dated the 10th day of December, 1926, 
in E. P. No. 257 of 1926 in O. S. No. 175 of 1916. 


K. V. Venkatasubramanta Atyar for appellant. 
E. Vinayaka Rao for respondent. 
The Court delivered the following 


JUDGMENT.—The judgment-debtor is the appellant. This 
Civil Miscellaneous Second Appeal ariscs out of an application 
filed by the decree-holder under O. 21, R. 38, Civil Procedure 
Code, to execute the decree in O. S. No. 175 of 1916 (District 
Munsif’s Court, Tinnevelly) by arrest of the appellant. The 
question for decision is whether the decree sought to be 
executed is barred by limitation. 


The date of the decree is 11th December, 1917. The 
application for execution previous to the present application 
(Exhibit L) was made on the 12th April, 1922. That was in 
time when it was filed. The present application E. P. No. 257 
of 1926 was made on the 21st April, 1926. Prima facte it is 
barred by limitation as having been made more than three 
years from the date of the last application But the respondent 





"A. A. A. O. No. 234 of 1927. 19th September, 1932. 
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decree-holder contended that it was saved from the bar of 
limitation under S. 19 of the Limitation Act by an acknowledg- 
ment made by the judgment-debtor within three years {rom the 
date of the last execution application and that the present 
execution application has been filed within three years from 
the date of the acknowledgment; and that it is therefore within 
time. This plea was accepted by both the Lower Courts. 


The facts relating to the acknowledgment are these. The 
judgment-debtor became an insolvent. He filed a schedule of 
assets and liabilities before the Official Receiver. This schedule 
is Ex. III. It is not disputed that this contains an acknowledg- 
ment of liability. The question is, when was this acknowledg- 
ment made. The date 30th March, 1923, appears on Ex. III, 
but this has been stroked out. If this isthe date of the acknow- 
ledgment then the present application, dated 21st April, 1926, 
as having been made more than three years from that date, ts 
clearly barred by limitation. We are not able to say why the 
date appearing on Ex. III was stroked out. The document 
does not show when it was actually filed before the Official 
Receiver as it does not bear the stamp of his office. It must 
have been filed before him either on the 31st July, 1923 or some 
time after that date. This is inferred from Ex. V, a petition 
made by the insolvent to the Official Receiver promising to file 
the list in a week. Ex. V is dated 31st July, 1923 The District 
Munsit held that the respondent has admitted the present decree 
debt, either on the 31st July, 1923, or on some day after that 
daté and that the present application is not barred as it has 
been made within three years from that date. This decision 
was upheld by the learned District Judge. 


In this second appeal Mr. Venkatasubramanian for the 
appellant argues that the acknowledgment should be considered 
to have been made on the 30th March, 1923, though that date 
has been stroked out, that when once the document bears a date 
it is not open to the parties to show by oral evidence that it 
was not written on that date having regard to the prohibition 
contained in cl. (2) of S. 19 of the Limitation Act, and that in 
any event the Lower Courts are wrong in calculating the period 
for the present application from the date of “filing” of the 
acknowledgment petition, as under law the time from which 
they should calculate it is the time when it was made and not 
the time when the petition containing it was filed; or in other 
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words, that the filsng of the petition has nothing to do with the 
tine when the acknowledgment was made. The first two 
arguments are supported by a decision in Sayad Gulamali v. 
Mtyabhat1, which is to this effect: 


“Where a written acknowledgment bears a date which has been altered, 
oral evidence to prove the date is inadmissible under S. 19, para 2 of the 
Indian Limitation Act, 1877.” 


Logically it must follow from this decision that if by 
mistake a wrong date is inserted ina document, oral evidence 
is inadmissible to prove the mistake. An interpretation of 
cl. (2) of S. 19 leading to this position seems to me hardly justi- 
fable. Having regard to the fact that the date of the document 
containing the acknowledgment has been scored out, I think 
that for the purposes of cl. (2) of S. 19 we may hold that the 
writing containing the acknowledgment is undated, and then 
evidence may be given as to the correct date of the acknow- 
ledgment. Though a document with a date stroked out by the 
party may be said to bear a date strictly speaking, and therefore 
not be undated, having regard to the obvious fact that the 
parties by striking it out have shown that it is not to be the 
date of the document, I think it can hardly be correct to 
calculate the time of acknowledgment from that date as the 
true date. In this case, as pointed out by Mr. Vinayaka Rao 
for the respondent it is not quite clear whether the Lower 
Court’s conclusion regarding the time of acknowledgment is 
based so much on the oral evidence as on an inference from 
Ex. V. Though oral‘ evidence was adduced in the case, the 
conclusion that Ex. IL must be considered to have been filed on 
or after the 31st July, 1923, is solely based on the inference 
trom Ex. V. If this view can be held to be correct as I think it 
may well be, then the occasion for the application of Sayad 
Gulamali v. Miyabhat! does not arise as the true date can be 
proved by other than oral evidence. However, it is not neces- 
sary to discuss this aspect of the question any further. 


The last argument of Mr. Venkatasubramanian will be 
found to he without any substance if the finding of the Lower 
Courts is properly understood. It is true that the learned 
Judges have calculated the period of limitation for the present 
application from the date of the filing of Ex. IH. But they have 
done so not because that the date of the filing has anything to 


¢ 
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do with the question under S. 19 of the Limitation Act but 
because they consider that acknowledgment in the absence of 
other evidence must be held to have been made when the 
document was filed: that is all. This is clear from the words 
used by the District Munsif. He says: 


“It is clear from Ex. III thatthe respondent Aas admitted the present 
decree debi either on the 31st July, 1923 or on some day after that date” 
(The italics are mine) 


and the learned District Judge has confirmed this opinion of 
the learned District Munsit. There is therefore no reason 
for calling for a fresh finding as to the time when the decree 
debt was acknowledged by the judgment-debtor. 

For the above reasons this Civil Miscellaneous Second 
Appeal is dismissed with costs. 


B. V. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT ::—MR. JUSTICE VENKATASUBBA Rao AND MR. 
Justice REILLY. 


Thadapalli Pedda Subba Rao .. Appellani* (Respondent) 
v. 
Lavu Ankamma and another .. Respondents  (Assignee- 


decree-holder—Petittoner 
and Plaintsff—Original 
decree-holder). 


Cii Procedure Code (V of 1908), Ss. 39 and 41—Transfer of decree 
for executton— Application by assignee-decree-holder to Court which 
passed decree—Sustainability— Proceeding sf need be stayed till receipt of 
certificate. : 

Where after a decree was transmitted under S. 39, Civil Procedure Code, 
to another Court for execution, an assignee of the decree-holder applied to 
the Court which passed the decree for being recognised as assignee and for 
concurrent execution, 


Held, that the application by the assignee-decree-holder was legally sus- 
tainable and the Court need not, after entertaining the application, stay its 
hand until the certificate prescribed by S 41 of the Code had been received 
or the records had been returned. 


Appeal against the order of the Court of the Subordinate 
Judge of Negapatam, dated the 18th day of November, 1929 
and made in E. A. No. 315 of 1929 in O. S. No. 4 of 1913 on 
the file of the Court of the Temporary Subordinate Judge of 
Tanjore. 





"C, M. A. No. 173 of 1930. 2nd September, 1932. 
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C. S. Venkatachariar and H. Suryanarayana for appellant. 


N. Rama Rao and Watrap S. Subrahmania Aiyar for 
respondents. 

The Court delivered the following 

Jupements. Venkatasubba Rao, J.—Mr. Venkatachari for 
the appellant contends that the execution petition should not 
have been treated by the Lower Court as one that satisfied the 
requirements of the law. The petition was filed by the assignee- 
decree-holder. It was in the form prescribed by the Code and 
prayed first, that the petitioner should be recognised as the 
assignee decree-holder; secondly, that the fact of his being so 
recognised should be communicated to the Kisina District Court 
and the Bapaila Sub-Court where the execution of the decree 
was being carried on; and thirdly, that concurrent execution, 
which had already been ordered, should be allowed to be 
proceeded with. 


Mr. Venkatachari’s contention is that, when once a decree 
is transmitted under S. 39 of the Code to another Court for 
execution, no execution application can be made to the Court 
which passed the decree, until the certificate prescribed by S. 41 
has been received by that Court. I am unable to follow this 
argument, for in principle I find it difficult to understand why 
the original Court is incompetent to entertain an application in 
the absence of the certificate under S.41. Mr. Venkatachari 
says that without the certificate the Court will not be in a posi- 
tion to find out what the amount due to the petitioner is. He 
forgets that the execution application gives the necessary in- 
formation and the Courts usually act on such material as is 
placed before them. Apart from the reason of the thing, the 
learned counsel has not been able to point to any provision, which 
forbids the Court to entertain such an application. The cases 
relied upon by him do not support him in the least. Iam not 
concerned with the correctness or otherwise of the decision in 
Rangaswamt v. Sheshappa.1 The petitioner before us is not the 
decree-holder as in that case but the decree-holder’s assignee, 
and under O. 21, R. 16 the only Court to which he is entitled 
to apply for execution is the original Court; in other words, 
the Court which passed the decree. In Maharaja of Bobbili 
v. Sree Raja Narasaraju Peda Baliar Simhulu Bahadur’, after 


1. (1922) I. L. R. 47 Bom. 56. 
2. (1912) I. L. R. 37 Mad. 231: 23 AL. L. J. 236. 
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the decree had been transmitted to the Parvatipur District 
Munsif’s Court, and certain properties had been attached by 
that Court, the decree-holder applied to the District Court, 
without asking for concurrent execution, for the sale of the 
properties already attached by the other Court. That course 
was held to be irregular, and I fail to see how the decision has 
any bearing upon the point we have to decide. From Maharaja 
of Bobbili v. Sree Raja Narasaraju Peda Balar Simhulu 
Bahadurl an appeal was taken to the Privy Council and its 
judgment is reported in Maharajah of Bobbilt v. Narasaraju 
Bahadur2. Ali that their Lordships held was that, as the pro- 
perty concerned was within the local limits of the jurisdiction 
of the Munsif’s Court and as that property had already been 
attached by that Court, the District Court was not the proper 
Court to execute the decree by sale of that property and that the 
proper Court to which the application should have been made 
was the Munsif’s Court. This case again has nothing to do 
with the point now raised. The judgment of Devadoss, J., in 
Ayyaru Pillai v. Varadaraja Pillat has also no bearing on the 
question to be decided. ‘That case held that an application to 
the transferee Court by the assignee-decree-holder, to send back 
the decree to the original Court, is a step-in-aid of execution. 
I fail to see how that case is in the least relevant to the point 
we have to decide. We have here nothing to do with the powers 
of the transferee Court, the only question being, “Is the exe- 
cution application made to the original Court competent or 
not?” I am satisfied that Mr. Venkatachari’s contention is not 
only opposed to principle but does not receive the slightest 
support from the provisions of the Code. 


The appeal is dismissed with costs of the assignee-decree- 
holder. 


Reilly, J—I agree. Mr. Venkatachariar for ihe judgment- 
debtor set out in this appeal to satisfy us that the Subordinate 
Judge of Negapatam, that is the Judge of the Court which 
made the decree, had no jurisdiction to entertain this application 
of the assignee-decree-holder. The learned Subordinate Judge 
has disposed of that contention very neatly and effectively in 
paragraph 19 of his judgment, in which he says: 


1, (1912) I. L. R. 37 M. 231: 23 M. L. J. 236. 
2. (1916) L. R. 43 I. A. 238: I. L. R. 39 Mad. 640: 31 M. L. J. 300 (P.C.). 
3. (1925) 50 M. L. J. 116. 
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“In this application the petitioner is not prayıng for any relief which 
the Court cannot grant. He is asking for a relief which only this Court can 
grant. ” 

In the end Mr. Venkatachariar, as I understand him, does 
not deny that the only Court to which the assignee-decree- 
holder could go for the recognition of his assignment was the 
Court of the Subordinate Judge of Negapatam. But, being 
unable eventually to dispute that, he has tried to persuade us 
that, although the Subordinate Judge of Negapatam could 
properly entertain the assignee-decree-holder’s application, he 
could not grant the assignee-decree-holder’s prayers in that 
. application until the transferee Courts, the District Court of 
Kistna and the Court of the Subordinate Judge of Bapatla, to 
which ihe decree had been previously transferred for execution, 
had reported either that no satisfaction had been obtained in 
their Courts or that complete satisfaction had not been obtained. 
His eventual contention appears to be that the Subordinate 
Judge of Negapatam should have stayed his hand until the 
records had come back from those Courts—or at any rate until 
certificates had heen received from those Courts that satis- 
faction had not been completely obtained. ‘There is no provision 
in the Code to that effect, and, so far as I can see, no reported 
decision which goes to that length. Even the decision of Mr. 
Justice Devadoss, in Ayyaru Pillai v. Varadaraja Pillail, to 
which we have been referred, does not go so far as that; nor 
was that the point which the learned Judge immediately had to 
decide. And there appears to be no necessity nor reason why 
the Subordinate Judge of Negapatam should stay bis band until 
he got such certificates from the transferee Courts. Notice of 
the assignee-decree-holder’s application for recognition of his 
assignment had to be given to the judgment-debtors, and it was 
open to them to represent to the Subordinate Judge of Nega- 
patam that the decree had been completely satisfied or parily 
satisfied, if that was so. They were quite sufficiently protected 
by the procedure required by the Code that notiée should be 
given to them. In my opinion Mr. Venkatachariar has not been 
successful in making out either that the law requires or that there 
is any necessity that the original Court in such a case should, 
aiter entertaining the assignee-decree-holder’s application, as it 
is now admitted must be done, stay its hand until certificates 
a E 
1. (1925) 50 M. L. J. 116, 


Subba Rao 
v. 
Ankamma. 





Reilly, J. 


Subba Rao 
v. 
Ankamma, 





Reilly, J. 


792 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


have been received from the transferee Courts or the records 
have been returned. In my opinion the learned Subordinate 
Judge’s order was right, and I agree that this appeal should be 
dismissed with costs. 

B. V. V. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice MapHAvAN Nair. 
Raja Rajeswara Sethupathi altas Muthu- 
ramalinga Sethupathi (deceased), Rajah 
of Ramnad, through his authorised 
Dewan T. S. Jambunatha Aiyar and 


another .. Appellanis® (Appellant 
decree-holder and his 
L. R.) 
v. 
Kuppuswami Pillai pi Respondent. 


Limitation Act (IX of 1908), Art. 182 (5)—Application to Court to 
take a siep-in-aid— Remittance of subsisience allowance for debtor in 
jaul. 

The despatch by money order of the subsistence allowance for the 
judgment-debtor in jail to the Jail Superintendent who, under O. 21, R. 39 
(4) of the Civil Procedure Code, is the proper officer to whom the payment 
should be made, 1s “an application to the proper Court to take a step-in-aid 
of execution,” within the meaning of Art. 182 (5) of the Limitation Act. 


Appeal against the order of the Court of the Temporary 
Subordinate Judge, Devakottah, dated 5th February, 1927, in . 
A. S. No. 34 of 1926, preferred against the order of the Court 
of the District Munsif of Devakottah, dated 26th August, 1926, 
in E. P. No. 382 of 1926 in O. S. No. 908 of 1917. 

S. Sundararaja Atyangar for appellants. 

V. Ramaswamt Atyar for respondent. 

The Court delivered the following 

Jupcment.—The question in this appeal is whether the 
application for execution is barred by limitation. The decree 
is dated Ist December, 1917. The application for execution 
was presented on 28th June, 1926, the date on which the first 
Court re-opened after the summer recess of 1926. The prior 
execution application was presented on 1st February, 1923. It 
is clear that the present application would be barred by 


*C. M. S. A. No. 164 of 1927, 5th August, 1932. 
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limitation unless the facts relied upon by the decree-holder are 
sufficient to save limitation. The judgment-debtor was com- 
mitted to jail on 28th February, 1923. This decree-holder has 
remitted by postal money orders to the Jail Superintendent 
subsistence allowances necessary for the detention of the 
judgment-debtor in prison. Those remittances had been made 
on 24th March, 1923, 23rd April, 1923, 23rd May, 1923 and 
25th June, 1923. It is argued that the remittance made on 
25th June, 1923, is sufficient to save limitation as being a step- 
in-aid of execution. If this payment could be considered to be 
a step-in-aid of execution, it is clear that the present application 
is not barred by limitation. The Lower Courts held that as the 
payment was made to the Superintendent of Jail, it cannot be 
considered that the application was made to the “ proper Court ” 
within the meaning of Art. 182 of the Limitation Act, to save 
limitation and therefore the present petition is barred by 
limitation. 

The respondent relies on a decision of this Court in 
Ramudu Chetti v. Varadaraja Chariarl by Krishnan, J. The 
facts of that case are not very clear. , Apparently the learned 
Judge’s view is that if payment was made within three years of 
the prior application, then such payment would be a step-in-aid 
of execution provided there was an application. And with 
regard to the application the learned Judge says: 


“We cannot presume that an application would have been made, when 
- the decree-holder paid such charges.” 


Whether the application should be one to the Court or 
whether it would be enough if that was made to the Super- 
intendent of Jail is not made clear in that judgment. But both 
the Courts in that case seem to have been of the opinion that 
a payment of maintenance charges would be a step-in-aid of 
execution. The first appellate Court did not consider the 
question whether there was an application at all because the 
payment in that case was made admittedly three years aiter the 
previous application. Therefore I find that that decision does 
not render much help for deciding this case. 

It is argued that the payment of maintenance charges 
should be to the Court and since it was not made into the Court, 
it cannot be said that there was any request made to the Court 
to take a step-in-aid of execution. Under O. 21,R. 39 (4), 
Ss ee a eee 


1, (1920) 13 L, W. 289. 
R—100 
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Civil] Procedure Code, the first payment in connection with the 
arrest of the judgment-debtor is to be made to the Court and 
the subsequent payments should be made to the officer in charge 
of the civil prison. So if an application was made to the Court 
on a subsequent occasion to receive the subsistence charges, that 
application would not be an application in accordance with the 
provisions of O. 21, R. 39 (4); the application should be made 
according to the provisions of the Code to the Superintendent 
of Jail who is constituted by the Code as the proper officer to 
receive the application. In my opinion an application made to 
him should in the circumstances be considered to be an applica- 
tion made to the Court under Art. 182 (9) of the Limitation 
Act. 


The next question is whether it can be said that there was 
an application in this case. It is argued that there was no such 
application. The facts show that the amounts were sent by 
money order. In the circumstances of the case I am inclined 
to accept the despatch by money order to the Jail Superintendent 
as amounting to an application. i 

For the above reasons I am of opinion that the remittance 
made by the decree-holder on 25th June, 1923, in the present 
case is a step-in-aid of execution and therefore the present 
application is not barred by limitation. In the result the orders 
of the Lower Courts are set aside, and the petition will be 
taken on file and disposed of according to the merits by the 
District Munsif. The appellant will get his costs throughout. 


S. R Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE JACKSON AND MR. JUSTICE 
MocxKeETT. 


Kovuru Subbayya and others .. Petitioners* (Accused) 
v. 
Peta Veeraya -. Respondent (Complainant). 


Criminal Procedure Code (V of 1898), S, 162—A p placabtlity—State- 


ment to polce officer during investigation of offence other than that under 
trial, 


A statement made to the police is as good evidence asa statement made 
to any other person save for certain exceptions to be found in the Evidence 
Act and in the Code of Criminal Procedure. 


eee 
"Cr. R. C. No. 214 of 1932, 25th July, 1932, 
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It is open to the accused to cross-examine the complainant regarding a 
statement made by the complainant to the police when they were investigating 
an offence different from the one for which the accused is being tried. To 
such a statement, neither S. 162 of the Criminal Procedure Code nor the 
proviso thereto has any application. ws 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the Second Class Magistrate of Ponnuru 
(Guntur District), dated 21st January, 1932 and made in C. C. 
No. 315 of 1931. 

P. Satyanarayana Rao for petitioners. 


K. Kotayya for respondent. 


K. N. Ganapati for the Public Prosecutor on behalf of the 


Crown. 
The Court made the following 


ORDER. Jackson, J.—The point raised in this revision 
case is whether on behalf of the accused in an assault case the 
complainant can be cross-examined by confronting him with 
a statement which the complainant made to the police when 
they were investigating a theft case, a case different from the 
case of assault. (This case of assault was not under investi- 
gation by the police. ) 

A statement made to the police is as good evidence as a 
statement made to any other person save for certain exceptions 
to be found in the Evidence Act and in the Code of Criminal 
Procedure. 

In S. 162, Criminal Procedure Code, it is laid down that a 
statement made to the police in the course of an investigation 
of an offence cannot be used as evidence at any trial in respect 
of that offence, with the proviso that such a statement may be 
used by the accused to contradict a prosecution witness, 

But when the statement has not been made in the course 
of investigating the offence in respect of which the trial is 
held neither the main part of S. 162 nor the proviso has any 
application. 

If in an investigation of theft A says to the police that B 
and C beat him, that statement can be proved when D and E 
are being iried for assault, the trial in no way being in respect 
of the investigated theft. Though of course if in any way the 
assault had been under investigation by the police the statutory 
bar would apply. 


Subbayya 
v. 
Veeraya. 


Jackson, J. 


F. B. 





Meyyappa 
Chettiar 
v, 

The Com- 
missioner of 
Income-tax, 

Madras. 


796 THE MADRAS LAW JOURNAL REPORTS. [voL 


The Magistrate did wrong therefore to shut out this 
evidence. His mistake is apparently reading S. 162 as 
«disallowing all statements to police officers,’”’ as ihough there 
were a full stop after “for any purpose”. But these words are 
clearly qualified by (for any purpose) “at any trial in respect of 
any offence under investigation at the time when such statement 
was made”. 

If it is sought to use the statement at a trial in respect of 
some offence which was not being investigated when the state- 
ment was made, there is no statutory bar whatsoever to its use. 
And of course the proviso only applies to such trials in which 
there is a statutory bar. 

The petition must be allowed and the Magistrate is ordered 


to proceed as directed herein. 
Sk Petition allowed. 


[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. | 

PRESENT: —SıR Horace OWEN COMPTON BEASLEY, Kt., 

Chief Justice, Mr. JUSTICE SUNDARAM CHETTY AND MR. 
Justice BURN. 

M. S. M. M. Meyyappa Chettiar .. Petitioners (Assessee) 
V. 


The Commissioner of Income-tax, 
Madras .. Respondent (Referring 


Oficer). 


Income-tax Act (XI of 1922), S. 4 (2)—Profits received m British 
India— Foreign business having two funds, one taxed and the other not— 
Remittance to British India—Presumption—Nature of—Taxed fund lent 
owt and not available at the time of remittance— Liability of remittance to 
tax, 


Where there are two funds in the assessee’s foreign business, one which 
has already been subjected to incometax in British India and another which 
is still liable to income-tax, it may be reasonable to presume that a remittance 
made to British India was out of the fund that has already been taxed. That, 
however, is not an irrebuttable presumption and where the book entries of the 
assessee himself show that the whole of the fund which had been subjected to 
‘ncome-tax was invested with the constituents of the assessee’s firm and so 
remained at the time when the remittance in question was made to British 
India, so that the remittance could not possibly have beena part of that fund, 
the presumption, if any, in favour of the assessee is rebutted and the general 
presumption applies, namely, that the remittance was out of profits, liable to 


be taxed. 
*O. P. No. 54 of 1931, 30th August, 1932, 
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Case stated by the Commissioner of Income-tax, Madras, 
was as follows :— 


1. Inaccordance with the High Court’s order quoted above I 
have the honour to refer the following case for the decision of the 
Honourable the Judges of the High Court under S. 66 (3) of the 
Indian Income-tax Act (XI of 1922). 

2. The petitioner is M. S. M. M. Meyyappa Chettiar of 
Karaikudi, Ramnad District. He owns banking businesses in 
various places, among them being Ipoh in the Federated Malay 
States'and Rangoon in British India. He has been assessed for the 
year 1929-30 through his mother and guardian, Meyyammal Achi, 
as he was then a minor, on his income from property, dividends, the 
profits of his businesses in British India and on such of the profits of 
the businesses outside British India as were remitted to him in 
British India. 

3. A sum of Rs. 4,10,000 was remitted by the petitioner’s 
Ipoh business to his Rangoon business during the year 1926-27 
(Tamil year Akshaya) prior to the close of December, 1926. This 
money after its receipt in Rangoon was employed in the Rangoon 
business and it became merged in this business. Before the end of 
March, 1927, five sums aggregating to Rs. 4,08,662 were remitted 
by the Rangoon business to the Ipoh business as follows :— 


Rs. $ 
1. 17—2--1927 ‘i 77,250 (50,000) 
2, 26—2—1927 f 1,00,912 (65,000) 
3. 4—3—1927 i 93,000 (60,000) 
4. 11—3—1927 zi 77,500 (50,000) 
5. 28—3—1927 = 60,000 = (38,799) 
Ra. 4,08,662 


The amounts thus received from Rangoon were used by Ipoh 
to advance to its customers. The following are the entries regard- 
ing these transactions in the Ipoh books :— 


Dr. Cr. 


1, 17—2—27 Credit Rangoon Shop for amount 
received from Rangoon. ah 50,000 
Debit S. M. for amount advanced. 50,000 
2. 26—2—27 Credit Rangoon Shop for amount 


received from Rangoon. è$ 65,000 
Debit Penang T. S. N. for amount 
advanced. 65,000 
3. 4—3—27 Credit Rangoon Shop for amount 
received from Rangoon si 60,000 


Debit S. M. for amount advanced. 59, 
Debit M. M. for amount advanced. 1 


F. B. 
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Dr. Cr 
$ $ 
4. 11—3—27 Credit Rangoon Shop for amount 
received from Rangoon. a 50,000 
Debit Penang T. S. N. for amount 
advanced. 50,000 
5. 28—3—27 Credit Rangoon Shop for amount 
received from Rangoon. oe 38,799 
Debit Penang K. V. Al. M. Rm. for 
amount advanced. 38,803 


The said remittance of Rs. 4,10,000 from Ipoh to Rangoon was 
included in the assessment made on the petitioner for the year, 
1927-28, as a receipt of foreign profits and a sum of Rs. 91,262-14-0 
was found due from the petitioner on 9th April, 1928, as tax for 
that year. In order to meet this demand made on him in British 
India an exactly equivalent sum was remitted by the petitioner’s 
Ipoh shop to his Rangoon shop on 27th April, 1928, and the entries 
regarding this in the Ipoh and Rangoon books are as follows :— 


Ipoh Books. Dr. Cr, 
$ $ 
27—4—-1928 Credit Chartered Bank. a 5945464 


Debit Rangoon Shop for 
amount remitted to Ran- 
goon including Telegram 
charges ($390 cents). 59 458°54 


Rangoon Books. 


28—4— 1928 Credit Suspense Account 
amount received from Ipoh 
for the payment of income 
tax. 91 ,262-14-0 

9—5 — 1928 Debit Suspense Account 

amount remitted into the 


Imperial Bank, Rangoon, 
for incometax. 91,262-14-0 


4. For the assessment of the year 1929-30 (the assess- 
ment now in question) based on the income’ of the previous year, 
1928-29, (Tamil year Vibhava), the Income-tax Officer, Karai- 
kudi, 1st Circle, who was the Assessing Officer in this case included 
this sum of Rs. 91,262-14-0 as a remittance of foreign profit 
received by the petitioner in British India. 

5. The petitioner’s appeal to the Assistant Commissioner 
objecting to the inclusion in his assessment of this sum was 
unsuccessful. 

6. The petitioner then filed an application before me under 
S. 66 (2) of the Act and required me to state a case and refer 
certain questions for the decision of the High Court. I declined to 
do so on the ground that no question of law arose for decision. 

7. The petitioner thereupon moved the High Court under 
5. 66 (3) of the Act and in its order, dated 8th January, 1932, the 
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High Court has directed me to state a case and refer the following F. B. 
question : : 
Meyyappa 
“ Whether on the facts of this case any presumption as to the receipt of Chettiar 
profits can be raised and, if it can, whether the presumption has not been v. 
rebutted.” The Com- 


ini i ; . : missioner of 
8. The petitioner's contention is that the remittance now in  Incometax, 


question, vig., Rs, 91,262-14-0, must be presumed to be part of the Madras. 
total sum of Rs. 4,08,662 remitted by Rangoon to Ipoh before the 
end of March, 1927 (and referred to in paragraph 3 above) and 
that it should also be presumed that this Rs. 4,08,662 is a return by 
Rangoon to Ipoh of the Rs. 4,10,000 remitted by Ipoh to Rangoon 
before the close of December, 1926, for the reason that the entries 
relating to these transactions are entered ina single account at Ipoh. 
I consider that this fact alone is no proof either of the claim that 
the remittance in question came from Rs, 4,08,662 remitted to Ipoh 
by Rangoon or of the claim that the Rs. 4,08,662 sent to Ipoh repre- 
senteda return of part of the taxed profits of Ipoh, vts., Rs. 4,10,000. 

«The remittance in question was made to Rangoon to meet a definite 
personal liability of the petitioner that arose in the year, vig., pay- 
ment of income-tax and it was not treated in the Rangoon Accounts 
as a return of capital at all. I am therefore of opinion that the 
prima facie presumption of law in respect of such remittances 
applies to the remittance in question provided the petitioner had 
sufficient profits to cover the amount remitted, It is not denied 
that he had sufficient profits. 


Then the only question that really arises is whether this pre- 
sumption had been rebutted and the petitioner has proved that the 
remittance came out of his capital and not out of such taxable pro- 
fits at Ipoh, With this view I have had the Ipoh Accounts examin- 
ed again in my office. It will be seen from the entries extracted in 
paragraph 3 above that the five remittances totalling Rs. 4,08,662 
were utilised by the Ipoh business in advancing loans to its 
customers on the very day of their receipt from Rangoon and that 
when the remittance of Rs, 91,262-14-0 was made on 27th April, 
1928, more than a year after, it was made not out of the realisation 
of any of these loans but by a withdrawal from the Chartered 
Bank with which the petitioner’s Ipoh shop has a running account. 
The remittance of Rs. 91,262-14-0 is not therefore in any way 
identifiable or connected with the aggregate of the remittances, 
vis., 4,08,662, received by Ipoh from Rangoon and has to be consi- 
dered by itself. In my opinion the petitioner has not rebutted the 
presumption that the remittance came out of profits taxable under 
S. 4 (2). I would therefore request your Lordships to answer 


accordingly, i 
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K. S. Krishnaswami Atyangar for R. Kesava Atyangar 
for petitioner. 

H. Patanjali Sastri for Commissioner of Income-tax. 

The Court delivered the following 

JupGmMents. The Chief Jusiice.—The question P E to 
us is— 


“ Whether on the facts of this case any presumption as to the receipt of 
profits can be raised and, if it can, whether the presumption has not been 
rebutted.” 


The facts of the case which can be stated quite shortly are 
as follows:—The assessee carries on a business in Rangoon; 
and in [poh he is the sole proprietor of a business, which at 
the material times it is alleged by the assessee earned no profit 
at all, and he is also a partner in another money-lending. 
business with other persons which did result in a profit at the 
material times. In 1926 sums of money amounting to 
Rs. 4,10,000 were sent from Ipoh to Rangoon to the petitioner 
there, the last sum being a sum received in December, 1926. r 
In the Rangoon books there is a ledger account for Ipoh and 
in Ipoh there is a ledger account for Rangoon and money passing 
from one place to the other is set out in the respective ledger 
accounts. The Income-tax authorities assessed that sum of 
Rs. 4,10,000 received from Ipoh by the petitioner in Rangoon 
to income-tax as being a remittance of foreign profits to British 
India and levied an income-tax of Rs. 91,262 odd upon it. The 
matter came before the High Court on a reference and the refer- 
ence was answered against the petitioner (the same petitioner 
here) apparently not upon the merits but for some other reason; 
so that that assessment remains and a sum of Rs. 91,262 odd has 
been paid by the petitioner to the Income-tax authorities; and 
the question before us is, where did that sum of money come 
from? 


Now it appears and it is quite plainly proved from the 
assessee’s own books that in February and March, 1927, a large 
sum of money very nearly equivalent to the sum sent by Ipoh 
to Rangoon the previous year was sent by Rangoon to Ipoh, 
the total amount being Rs. 4,08,662. In order to pay the 
income-tax levied by the Income-tax authorities the assessee 
sent from Ipoh Rs. 91,262-14-0 by telegram from the Chartered 
Bank on the 27th April, 1928, and the receipt of that sum was 
duly entered in the Rangoon books as a credit on the 28th 
April, 1928, and as a debit to the suspense account on the 
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9th May, 1928. The petitioner’s case here is that tax having 
been paid on the Rs. 4,10,000 sent from Ipoh to Rangoon in 
1926 that was a tax-free fund and that tax-free fund or amount 
was sent back to Ipoh where there was that tax-free fund or 
tax-paid fund in the hands of the asscssee and in addition to 
that there was another fund which was a profit fund which of 
course would be liable to income-tax. We are not deciding here 
whether the money sent irom Rangoon to Ipoh was in fact the 
money sent from Ipoh to Rangoon the previous year. We are 
dealing with this reference merely on the assumption that it 
was. The assessee’s endeavour here and before the Income- 
tax Comunissioner was to show that the Rs. 91,262 odd sent 
from Ipoh to Rangoon with which to pay the income-tax levied 
came out of the tax-paid or tax-free fund in his hands at Ipoh. 
Had he been able to prove any such thing as that, then, in our 
opinion, he would have been entitled to maintain that, as the 
fund had already been taxed, this sum of Rs. 91,262 odd could 
not be taxed again because that sum has been assessed to 
income-tax by the Income-tax Commissioner as a remittance 
received in British India out of profits of the foreign firm at 
Ipoh. We are asked to say that the presumption that a 
remittance is out of profits has been rebutted here, the ordinary 
presumption being that, when money is received in British India 
from another country, the remittance is out of profits. The 
assessee however contends that an overriding presumption in 
their favour has been raised and that is that where there are 
two funds at the disposal of a person, one a fund upon which 
income-tax has been levied and another fund which is still 
liable to income-tax the presumption is that the former will be 
drawn upon to make payments and not the latter and that this 
presumption has not been rebutted in this case. What do the 
entries in the assessee’s account books at Ipoh show? The 
Income-tax Commissioner has found that the whole of the 
money sent from Rangoon to Ipoh, namely, Rs. 4,08,662, was, 
when it was received in Ipoh, re-invested with constituents and 
that, that being so, the assessee cannot be heard to say that the 
Rs. 91,262 odd remitted by him from Ipoh to Rangoon for the 
purpose of paying income-tax came out of that fund. The 
following are the entries to be found in the books of the 
assessce:—On the 17th February, 1927, a sum of Rs. 77,250, 
equivalent to $50,000, was remitted by the Rangoon business to 
R—101 
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the Ipoh business; on the 26th February, 1927, a sum of 
Rs. 1,00,912, equivalent to $65,000, was remitted; on the 4th 
March, 1927, a sum of Rs. 93,000, equivalent to $60,000, was 
remitted; on the llth March, 1927, a sum of Rs. 77,500, 
equivalent to $50,000, was remitted; and finally on the 28th 
March, 1927, a sum of Rs. 60,000, equivalent to $38,799, was 
remitted, making a total of Rs. 4,08,662. Let us see how these 
sums of money were dealt with and the dates upon which they 
were. On the 17th February, 1927, the same date on which 
the sum of $50,000 was received, an identical sum was advanced 
to a constituent; on the 26th February, 1927, the date on which 
the sum ot $65,000 was received, similarly an identical sum was 
lent out to somebody in Penang; on the 4th March, 1927, the 
same date on which the sum of $60,000 was received, a sum of 
$99,000 was advanced to a constituent and a sum of $1,000 was 
advanced to another, making a total of $60,000; on the 11th 
March, 1927, the same date on which the sum of $50,000 was 
received, an identical amount was lent out to a constituent in 
Penang; and on the 28th March, 1927, the same date upon 
which the sum of $38,799 was received, a sum of $38,803 was 
advanced to another constituent; so that, with the exception of 
a very small amount, the whole of the Rs. 4,08,662 was by the 
28th March, 1927, re-invested with other constituents and was 
no longer in the hands of the assessee. We have got to consider 
again the date upon which the remittance in order to pay 
income-tax took place. That was on the 27th April, 1928. At 
that time according to the books the whole of the money 
received from Rangoon was still invested with the constituents 
of the assessee’s firm. Therefore, upon the assessee’s own 
showing and by reason of the entries made in his own books, 
presumably made -upon instructions by the agent who was 
carrying on the business there, none of the Rs. 91,262 odd ever 
came out of the fund remitted from Rangoon to Ipoh. That 
being so, it is obvious that it did not come out of the fund 
upon which income-tax had already been paid. But in spite of 
these very clear entries which are admissions completely destruc- 
tive of the assessee’s case, we are asked to say that they cannot 
be taken as evidence of the fact that this sum of money received 
from Rangoon was not intact in the hands of the assessee and 
that the Rs. 91,262 odd did not come out of it. In support of this 
contention a passage in the judgment of the Lord Chancellor, 
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Lord Haldane, in Sugden v. Leeds Corporation,1 was relied 
upon. The passage referred to is at page 253 and it is as 
follows :— 


“ If the annual payments would properly have been payable out of profits, 
but the person bound to make them has chosen to defray them out of some 
other source of income, this does not affect bis right to retain the amount of 
tax he has deducted.” 


We are told that in that case the Leeds Corporation 
in their books of account had shown that sums of money 
had been paid out of certain sources of income, that they 
had the right to make the payments out of another fund 
or another source of income and that in spite of their 
accounts showing that they had made these payments out 
of a certain source, they were entitled to say thereafter that 
the payments were made out of another fund. Whatever may 
be the facts of that case, I cannot for one moment think that 
that observation of the Lord Chancellor can have any applica- 
tion to the facts of this case. It is argued, of course, that here 
there is the certain presuinption, that is to say, that where a 
person has a fund in his hands which has already been subject- 
ed to income-tax and another fund in his hands which is liable 
to income-tax, if he is called upon to make any payment in the 
course of his business or otherwise, he is much more likely to 
make the payment out of the fund which has already been 
taxed rather than out of the fund which remains to be taxed. 
That may be a reasonable presumption to draw but, in my 
view, this is not a case at all of drawing any presumption. No 
presumption of the kind suggested by the assessee arises here, 
in view of the fact that we have got the book entries of the 
assessee himself which clearly show that the remittance of 
of Rs. 91,262 odd was not made out of a fund which had 
already been subjected to income-tax. There were profits in the 
Ipoh business and the ordinary presumption arises therefore 
that there being profits more than sufficient or sufficient to 
cover the amount of the sum remitted, the remittance of 
Rs. 91,262 odd was a remittance from the profits of Ipoh 
business. To allow the contention of the assessee here would 
be to say that where a person has two funds in his possession, 
one of them being a fund which has been subjected to income- 
tax and the other being a fund which remains to be taxed, the 
presumption that any remittance he makes is out of the one 
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already subjected to tax can never be rebutted, or it is an 
irrebuttable presumption. That of course cannot possibly be 
the law. In this case even if that presumption had arisen, it 
would be clearly rebutted by the book entries of the assessee 
himself. In what other way can the Income-tax authorities 
rebut such a presumption? If they are not to be allowed to 
pray in aid the book entries made by the assessee himself or by 
his agent, it is very difficult to see how they can possibly rebut 
the presumption which is sought to be raised in aid of the 
assessee here. 

Another case, namely, the Quilon case, Subbiah Atyar v. 
The Commissioner of Income-tax, Madras,1 was referred to. 
There the facts that book entries had been made by the assessee, 
that the payments made from Quilon to British India were out 
of current account, that the book entries made by the assessee 
in his British India books showed that the remittance was of 
capital and that the genuineness of those entries was not 
challenged were taken as circumstances rebutting the ordinary 
presumption which arose that the remitiance from Quilon to 
British India was a remittance out of profits. It is an amazing 
contention that though an assessee can avail himself of book 
entries in order to rebut such a presumption, the income-tax 
authorities are not similarly entitled to rely upon book entries 
to rebut any other presumptions which may arise or which may 
be raised in favour of an assessee. 

Under these circumstances, our answer to the question 
referred to us must be in favour of the Income-tax Commis- 
sioner. Costs Rs. 250 to the Commissioner. 

Sundaram Chetty, J.—I agree. 

Burn, J.—I agree. 

S. R. Reference answered against the assessee. 





1, (1930) 58 M. L. J. 602 (F. B.). 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT :—SIR Horace OWEN ComrprTonN BEASLEY, Kt. 
Chief Justice, Mr. JUSTICE SUNDARAM CHETTY AND MR. 
JUSTICE BURN. 


The Commissioner of Income-tax, Madras .. Petittonerx 
v. 
T. Namberumal Chetty & Sons .. Respondents. 


Income-tax Act (XI of 1922), S. 32 (1)—Appeal to Assistant Commis- 
stoner—Increase of one item of income and reduction of another—Total 
assessable income reduced—Order, tf one “enhancing the assessnent”— 
Appeal. 


When the Assistant Commissioner in an appeal to him from the order 
of assessment of the Income-tax Officer reduces the amount of income under 
one head but increases the amount under another, the net result, however, 
being a reduction both of the total income assessed and the tax, it is not an 
order “enhancing the assessment,” though it may involve an enhancement of 
a particular item of income and no appeal lies to the Commissioner under 
S. 32 against that order. 


Case stated by the Commissioner of Income-tax, Madras, 
was as follows :— 

I have the honour to refer the following case for the decision 
of the Honourable the Judges of the High Court under S. 66 (2) 
of the Indian Income-tax Act (XI of 1922) (hereinafter referred 
to as the ‘‘Act’’). 

2. The petitioners who constitute a Hindu undivided family 
carry on business in timber and in the supply of sand in Madras, 
run a light railway at Trivellore and own a saw mill at Trichur in 
the Cochin State, Their main income is however from the large 
number of house properties which they own in Madras. They 
were assessed by the Income-tax Officer, Madras, II Circle (who 
is the assessing officer in this case) for the year 1930-31 as 
follows :— 


Rs. 
(1) Property .. 46,092 
(2) Other sources: 
Dividends, interest on debentures and remittances of 
profits from Trichur .. 2,206 
48,298 
Less (3) Loss in business oe 7,144 
Total income .. 41,154 


The tax levied was Rs. 4,068-12-0. 
3. The petitioners appealed to the Assistant Commissioner 
and claimed that the figure adopted under “Other sources” should 
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be reduced by Rs. 2,048. The Assistant Commissioner conceded 
this point. 

4. In the course of the appeal however the Assist- 
ant Commissioner found that in computing the income 
under “Property” (item (1) in paragraph 2 above) the 
Income-tax Officer had allowed two deductions, vig., (a) of 
Rs. 4,969 as collection charges, and (b) of Rs. 1,821 on account 
of irrecoverable arrears of rent. The Assistant Commissioner 
was doubtful whether these allowances had been correctly made 
and called upon the petitioners to furnish him with details of the 
allowances claimed. On a consideration of the materials placed 
before him he came to the conclusion that only a sum of Rs. 3,660 
was admissible as collection charges and only a sum of Rs 1,478 on 
account of irrecoverable arrears of rent. He accordingly disallowed 
the difference of Rs. 1,652 (Rs. 1,309 plus Rs. 343) and raised the 
figure under “Property” to Rs. 47,744. He reduced the figure under 
“Other sources” by Rs. 2,048 (as explained in paragraph 3 above) 
and after setting off against the income a sum of Rs. 7,144 being 
the petitioners’ loss in business (item 3 in paragraph 2 above) he 
determined the total income of the petitioners to be Rs. 40,758 and 
directed the recovery of tax amounting to Rs. 4,029-9-0. The net 
result of the Assistant Commissioner’s order is that the total income 
of the petitioners as determined by the Income-tax Officer was 
reduced by Rs. 396 (Rs. 41,154 minus Rs. 40,758). 


5. Against the Assistant Commissioner’s order the petitioners 
submitted an application to me purporting to be an appeal under 
S. 32 (1) read with S. 31 (3) of the Act. I dismissed this applica- 
tion on the ground that there had been no enhancement and that no 
appeal lay to ine. 


6. The petitioners now require me to refer to the High Court 
various alleged questions of law said to arise out of the Assistant 
Commissioner’s order. In my opinion the following question 
propounded by them is the only question of law arising out of the 
Assistant Commissioner’s order and I refer it for the decision of 
their Lordships. 

Question.—“ When the Assistant Commissioner in an appeal to him from 
the order of assessment of the Income-tax Officer enhances the assessment 
under one head of income without causing an increase in the total income 
(by not including altogether income assessed under another head) does an 
appeal lie to the Commissioner under S 32 against that order?” 

Section 32 (1) provides that an assessee objecting to an order 
enhancing his assessment under S. 31 (3) may appeal to the 
Commissioner. In this case the Assistant Commissioner reduced 
the amount of income under one head, vis, “Other sources” by 
Rs. 2,048 and increased the amount of income under another head, 
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vis., “Property,” by Rs. 1,652, the net result however being a reduc- 
tion both o fthe total income and of the tax. The petitioners’ conten- 
tion is that so far as the Assistant Commissioner’s findings in respect 
of their income from property are concerned there was an enhance- 
inent of their income from this source from Rs. 46,092 to Rs. 47,744, 
that this amounted to an enhancement of their assessment within 
the meaning of S. 31 (3) (notwithstanding the fact that there was 
actually a reduction ın their assessment and in the tax due asa 
whole), and that they were therefore entitled toa right of appeal 
under S. 32 (1) of the Act. The enhancement referred to in 
Ss. 31 (3) and 32 (1) is an enhancement of the assessment; this, I 
submit, means an enhancement of the assessment as a whole and 
not an enhancement of a particular item of income in the assess- 
ment which does not result in the enhancement of the assessment as 
a whole. Income-tax is one tax and not a collection of taxes on 
different items of income and assessment to income-tax is one whole 
and not a group of assessments of different items of income. I am 
of opinion therefore that the question should be answered in the 
negative. 


M. Patanjali Sastri for petitioner. 
G. T. Ramanujachari for respondents (assessees). 
The Court delivered the following 


JupGMENTsS. The Chief Jusiice.—The question referred to 
us by the Commissioner of Income-tax is: 


“When the Assistant Commissioner in an appeal to him from the order 
of assessment of the Income-tax Ofhcer enhances the assessment under one 
head of income without causing an increase in the total income (by not 
including altogether income assessed under another head) does an appeal Lie 
to the Commissioner under S. 32 against that order?” 


This is a novel point and the facts which give rise to the 
question are as follows:—The petitioners were assessed by the 
Income-tax Officer, Madras, II Circle, on a total income of 
Rs. 41,154 made up as follows:—-(1) Property, Rs. 46,092 and 
(2) Other sources—dividends, interest on debentures and re- 
mittances of profits from Trichur, Rs. 2,206 less (3) loss in 
business, Rs. 7,144, making a total as before mentioned of 
Rs. 41,154. The tax levied was Rs. 4,068-12-0. The petitioners 
appealed to the Assistant Commissioner and claimed that the 
figure adopted by the Income-tax Officer under “Other sources” 
should be reduced by Rs. 2,048. This point the Assistant Com- 
missioner conceded. In the course of the appeal, however, the 
Assistant Commissioner whilst conceding that point which of 
course reduced pro tanto total income assessable of the assessee 





Beasley, C Je 


F. B. 





The 
Commis- 
sioner of 





Beasley, C.J. 


808 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


was of the opinion that the Income-tax Officer had incorrectly 
allowed two deductions from the income arrived at under the 
first heading, namely, “Property”. He went into the matter and 
computed the income of the assessee under the heading of pro- 
perty at Rs. 47,744 instead of Rs. 46,092, the computation of 
the Income-tax Officer. The result was that the total income 
assessed by the Income-tax Officer was reduced by this method 
by Rs. 396, as the total income was found to be Rs. 40,758 by 
the Assistant Commissioner. The petitioners here argue that 
they were entitled under S. 32 of the Indian Income-tax Act to 
prefer an appeal to the Commissioner, arguing that there had 
been an enhancement of the assessment. S. 32 (1) reads as 
follows :— 

“Any asgessee objecting to an order passed by an Assistant Commis- 
sioner under S. 28 or to an order enhancing his assessment under sub-sec. (3) 
of S. 31, may appeal to the Commissioner within thirty days of the making 
of such order.” 

The argument of the assessee is that the computation of 
the income of an assessee arising under any or all of the various 
heads of income set out in the Act is itself an assessment and 
that therefore what the Assistant Commissioner did by in- 
creasing the amount under “Property” amounts to an enhance- 
ment of the assessment thereby giving the assessee the right of 
appeal to the Income-tax Commissioner. On the other hand, 
the Income-tax Commissioner contends that ‘ assessment” in 
S. 32 means the assessment of the total income of the assessee. 
Unfortunately we gain no help by any definition of the word 
“assessment” in the Act because it is not therein defined. 
We have to see whether any other sections of the Act do give 
us any assistance. In my view, some assistance is to be gained 
from S. 23 (1) which provides that if the Income-tax Officer 
is Satisfied that a return made under S. 22 is correct and com- 
plete, he shall assess the ‘‘ total income” of the assessee, and 
shall determine the sum payable by him on the basis of such 
return. Then again sub-sec. (3) of the same section provides 
that where the assessee has not made a return the Income-tax 
Officer shall by an order in writing assess the “total income ” 
of the assessee. There are some other sections which may 
possibly throw some light upon this question. S. 30 speaks of 
“the assessment” which seems, in my view, to mean that there 
is only one assessment and not several. Then we have to see 
what the assessee is entitled to dd by way of an appeal to the 
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Assistant Commissioner. Under S. 30, if he objects to the 
“amount” or “rate”? at which he is assessed under S. 23 
or S. 27, he may prefer an appeal to the Assistant Commissioner 
and again by the use of the word “amount ” it seems to me to 
follow that what is meant is the total amount of the income and 
not the smaller amounts which go to make up the total. When 
he has got to the Assistant Commissioner, the Assistant Com- 
missioner in disposing of the appeal may, in the case of an 
order of assessment, confirm, reduce, enhance or annul the 
assessment or set it aside. Having done that it is only when he 
has enhanced the assessment that under S. 32 any appeal lies to 
the Income-tax Commissioner. If, on an appeal to the Assist- 
ant Commissioner, the Assistant Commissioner upholds in toto 
the assessment of the Income-tax Officer there has been no 
enhancement of the assessment nor any reduction of it, clearly 
in such a case as that no appeal les to the Commissioner of 
Income-tax. 4 fortort, if, on appeal to the Assistant Commis- 
sioner, he accedes to some of the contentions of the assessee 
and reduces the total amount of the assessment, no appeal lies 
to the Income-tax Commissioner. The question here is, whether, 
when the Assistant Commissioner does not enhance the total 
income assessable to income-tax but by means of reduction 
under one head and an increase under another head allows the 
Income-tax Officer’s total assessment to remain the same or 
reduces it, merely by reason of the fact that the Assistant 
Commissioner has increased the income under one head, does an 
appeal lie to the Income-tax Commissioner? The Income-tax 
Commissioner in his Order of Reference is of the opinion that 
the enhancement referred to in Ss. 31 (3) and 32 (1) is an 
enhancement of the assessment and that it means an enhance- 
ment of the assessment as a whole and not an enhancement of 
a particular item of income in the assessment which does not 
result in the enhancement of the assessment as a whole. 
Income-tax, in his view, is one tax and not a collection of taxes 
on different items of income—that is obviously correct—and 
assessment to income-tax is one whole and not a group of 
assessments of different items of income. With that view I 
entirely agree. It cannot be correct that the computation of an 
income under each head set out in the Income-tax Act is itself 
an assessment. It is merely a computation of an item of income 
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when the whole has been arrived at, there is an assessment. In 
my opinion, the view taken by the Income-tax Commissioner 
upon this point is the correct one and the answer to the question 
referred must be that an appeal in such a case does not lie. 


Costs to the Commissioner of Income-tax Rs. 250. 
Sundaram Chetty, J.—I agree. 
Burn, J.—I agree. 


S.R Reference answered in the negative. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sm Horace Owen Compton Beasiey, Kt., 
Chief Justice AND MR. JUSTICE CORNISH. 


Valliammal and others .. Appellants* (Respondents ) 
v 


The Official Assignee of Madras. Respondent (Applicant). 


Presidency Towns Insolvency Act (III of 1909), Ss. 108 and 109— 
Admintsiration of estates m insolvency—Applicadility of provisions of the 
Act—Lxaintination of parties under S. 36—Application agatmst next-of-kin 
for delivery of account books—Mamtatnabsity—S. 7—Applrcabilsiy—S 58 
—Scope—Burden of proof—R. 117—Validity of—Report of Official 
Assignee—Admisstbality in evidence—S. 8 (1)—Applicability to orders m 
administration of estates of deceased debtors. r 

In the administration of the estate of a deceased debtor under S. 108 of 
the Presidency Towns Insolvency Act, the Offcial Assıgnee examined the 
relatives of the deceased under S. 36 regarding the possession of certain 
account books of a business carried on by the deceased and, on their denial, 
applied to the Court and obtained a summary order directing delivery of the 
books. On appeal by those relatives, 


Held, that (1) the sections of the Act, except those included in Part III, 
had no application to the administration of an estate in insolvency, unless 
there were strong reasons to the contrary; 


(i) S. 7 was only intended ta apply to cases where there had been an 
adjudication in insolvency and not to cases of administration of estates in 
insolvency ; 

(414) the Official Assignee had, therefore, no power to examine the 
parties under S. 36 or to apply under S. 7 for the delivery of the account 
books; 

In re Hewitt, (1885) L. R. 15 Q. B. D. 159; Sornammal v. Official 
Assignee, Madras, (1914) 27 M.L.J.66 and D. J. Kolapore ¥ The Port 
Commtsstoneis, Rangoon, (1926) I. L. R. 4 Rang. 157 (F. B.), followed. 


(tv) even if S. 7 had been applicable, the parties having been examined 
under S. 36 and having denied possession, the Official Assignee could not, 
without their consent, have proceeded with the application; his remedy was 
only by way of suit; 

Official Assignee of Madras v. Narasimha Mudaliar, (1929) I. L. R. 52 
Mad. 717:57 M L. J. 145 (F. B.), followed. 


(v) such an application could, however, be made under S. 58 against 
persons alleged to be in possession of property admittedly belonging to ihe 
deceased debtor; 





“O. S. Appeals Nos, 23 and 24 of 1932. llth May, 1932. 
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(vi) (obiter) the next-of-kin and persons who have intermeddled with 
the estate of the deceased would be proper parties to an administration suit 


and the application could have been made against the appellants on that foot- 
ing as well; 


(vit) before an order for delivery can be made, the Official Assignee 
should make out a prima facte case thal the other party had in their posses- 
sion the property of which he songht delivery; 


(viii) R 117 of the Presidency Towns Insolvency Act offends against 
two important rules of evidence, namely, that testimony shall be on oath or 
by affirmation and that hearsay evidence shall be excluded. It is #itra vires 
and the report of the Official Assignee was by itself no evidence at all on 


such an application. The order made by the a which was solely based 
on it could not be sustained ; 


(r) though S. 8 which givea the right of re from an order in insol- 
vency is not contained in Part ITI, S. 8 (1) applies by necessary implication 
to the orders of the Insolvency Judge in the administration of estates in 
insolvency and the order in the present case was appealable. 


D. J. Kolapore v. The Port Commissioners, Rangoon, ubi supra, 
followed. 


On appeal from the judgment of the Honourable Mr. 
Justice Stone, dated 29th February, 1932 and passed in the 
Insolvency Jurisdiction of the High Court in Application 
No. 19 of 1932 in Petition No. 197 of 1930. 


S. Duratswamt Atyar, K. Narasimha Aiyar and P. Viswa- 
natha Atyar for appellants. 


V. C. Gopalarainam for respondent. 
The Court delivered the following 


JUDGMENTS. The Chief Justice.—This is an appeal from 
an order of Stone, J., made in the Insolvency Court on the 
application of the Official Assignee that the appellants should 
be ordered to produce certain account books or be committed 
for contempt of Court. On the 29th February, 1932, Stone, J., 
passed the following order:—“ Books to be delivered within 
two weeks.” Against that order this appeal has been presented. 
It raises some interesting and important questions. 


The proceeding in which the order under appeal was made 
was the administration by the Insolvency Court of the estate of 
one Gurunatha Mudaliar who died on the 5th June, 1930. His 
estate was insolvent but he had not before his death been 
adjudicated an insolvent. One of his creditors presented a 
petition to the Insolvency Court for the administration of the 
deceased debtor’s estate under S. 108 of the Presidency Towns 
Insolvency Act and an order for the administration of that 
estate in insolvency was made after notice of the petition had 
been served upon the deceased’s widow, the 1st appellant, who 


Valliammal 
Uv. 
The Official 
Assignee of 
Madras. 


Beasley, C.J. 


Valliammal 
P. 
The Official 
Assignee of 
Madras, 


Beasley, C.J. 





812 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


appeared by Mr. Varadaraja Mudaliar on the hearing of the 
petition but did not oppose it. The deceased debtor during his 
life-time carried on a timber business but he did not live at his 
place of business but lived at No. 52, Vellala Street, Purasa- 
walkam, Madras, with his wife. He had a brother Ranganatha 
Mudaliar, who is the 2nd appellant. Immediately after the 
order for the administration of the estate in insolvency the 
Official Assignee took possession of a superstructure belonging 
to the deceased and some timber and some old pieces of 
furniture, and although the house and the business premises of 
the deceased were searched and an inventory was taken of all 
articles and documents, no account books and other documents 
or papers relating to the timber business were discovered, 
except some bill books for timber sold, and certain title deeds 
which the Official Assignee alleges to have been in the posses- 
sion either of the Ist appellant or the 2nd appellant were not 
found. At this time there was in Madras Murugesa Mudaliar, 
the 3rd appellant, alleged to be a relation of the deceased debtor 
or the Ist appellant, who was assisting the Ist appellant in the 
administration of the estate and took some action with regard 
to the leasing of some properties. The Official Assignee’s case 
is that the appellants have taken possession of the account 
books and other documents relating to the timber business 
carried on by the deceased and also the title deeds to some of 
the properties. The Official Assignee made a number of 
efforis to get the appellants before him for the purpose of 
examining them under S. 36 of the Presidency Towns Insol- 
vency Act in order to ascertain whether they had the property 
in the shape of account books, documents and title deeds, etc., 
of the deceased debtor in their possession and eventually all the 
appellants were examined and all of them denied having in their 
possession those documents. Faced with these denials and 
being unable to get the documents the Official Assignee present- 
ed the application to the Court upon which the order appealed 
from was made. Affidavits in answer to the Official Assignee’s 
application were filed by all the three appellants contradicting 
the Official Assignee’s case. No evidence was taken by the learned 
Trial Judge although we are informed by Mr. V. C. Gopala- 
ratnam appearing on behalf of the Official Assignee that he 
had his witnesses in Court. The learned Trial Judge upon the 
report of the Official Assignee on the one side and the affidavits 
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of the respondents on the other side passed the order that the 
books were to be delivered within two weeks. As learned 
counsel before us were unable to agree as to what happened in 
the Trial Court we have consulted Stone, J., who states that he 
made his order very quickly without considering any evidence 
other than the documentary evidence before him intending on 
the next occasion, namely at the end of the period prescribed in 
his order, to inquire into the question of the possession of 
the account books. We also ascertained from him that 
Mr. Narasimha Aiyar who was then appearing for the Ist 
appellant did not state that he wished to argue any question as 
to the jurisdiction of the Court to entertain the application 
although we accept Mr. Narasimha Aiyars statement that he 
intended to take the point and had the necessary authorities to 
support his argument ready in Court and it was only the rapidity 
with which the order was made by our learned brother that 
prevented him taking this legal objection. It is conceded 
however that he informed our learned brother that the order 
made by him amounted really to a finding that either his client 
or the other appellants, or all of them acting together, were in 
possession of this property. Notwithstanding that, the order 
was passed. 

The points taken here in appeal are: (1) that the Court 
had no jurisdiction to entertain a claim under S. 7 of the Act; 
(2) that even ifit had, as the appellants had been examined under 
S. 36 and had denied possession of the books etc., the Official 
Assignee’s remedy was by suit and not under S. 7; (3) that 
if the application was not one under S. 7 there is no other 
section in the Insolvency Act which entitles the Official Assignee 
to present it; and (4) that there wab no evidence before Stone, J., 
upon which he could make the order that he did as the report 
of the Official A-signee cannot be evidence upon such an applica- 
tion and that therefore the denials of possession of the books 
by the appellants stood uncontradicted whereas the allegations 
made by the Official Assignee in his report remained unproved. 

With regard to the first point the contention is that as 
this is an administration of the estate of a person dying insol- 
vent under S. 108 the only provisions of the Act, except of 
course Part X in which S. 108 is, that apply are those contain- 
ed in Part III. It is necessary to refer to S. 109. S. 109 (1) 
reads as follows :— 
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“(1) Upon an order being made for the administration of a deceased 
debtor's estate under S. 108, the property of the debtor shall vest in the 
Official Assignee of the Court, and he shal! forthwith proceed to realize aud 
distribute the same in accordance with the provisions of this Act, and 
(2) with the modification hereinafter mentioned, all the provisions of Part 
III, relating to the administration of the property of an insolvent, shall, so 
far as the same are applicable, apply to the case of such administration 
order in like manner as to an order of adjudication under this Act.” 


It is argued that as S. 7 is in Part I of the Act its 
provisions do not apply to these administrations. In support 
of this argument reference was made to Sornammal v. 
Official Assignee, Madras!. It was there held that S. 7 is 
not applicable to proceedings to administer a deceased debtor’s 
estate initiated under S. 108. Sir Arnold White, C. J., held 
that the decision in In re Hew#ti# governed the question. The 
facts in In re Hewitt? were that the deceased debtor’s estate 
was being administered by the Bankruptcy Court under S. 125 
of the Bankruptcy Act, 1883, the section corresponding to 
S. 108 of the Presidency Towns Insolvency Act. The Official 
Receiver applied to the County Court having jurisdiction in 
the matter of the administration for an order for the examina- 
tion on oath before the Court of the widow and exccutrix 
of the deceased and the deceased’s son upon the ground that 
they were capable of giving information respecting the 
deceased’s property. It was ordered by the County Court 
that these persons should attend before the Court for examina- 
tion on oath under S. 27 of the Bankruptcy Act, the section 
corresponding to S. 36 of the Presidency Towns Insolvency 
Act. This order they did not obey and an order for their com- 
mittal for contempt was obtained. They appealed. Under the 
Bankruptcy Act of 1883 there is a provision similar to S. 10% 
(2) of the Presidency Towns Insolvency Act applying the pro- 
visions of Part III of the Bankruptcy Act to such administra- 
tions. That is S. 125 (5) to (8). S. 27 is not in Part III of 
the Bankruptcy Act of 1883 and it was held on appeal there 
was no power in cases of such administrations to apply the 
provisions of S. 27. Wills, J., who together with Cave, J., 
decided this matter at page 167 states thus: 

“Now, by sub-section (6) of S. 125, the legislature has specifically pointed 
out certain sections of the Bankruptcy Act which are to be applied to the 
administration of the estates of persons dying insolvent. According to the 


ordinary rule of interpretation, unless there are strong reasons to the con- 
trary, when they provide that the provisions of Part III shall be applicable, 


1. (1914) 27 M. L. J. 66. 2. (1885) L. R. 15 Q. B. D. 159. 
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they must be considered to mean that other parts of the Act shall not be 
applicable.” 


This case has been referred to repeatedly in English deci- 
sions and in the course of the arguments in reported English 
cases and as an authority upon this point has never been ques- 
tioned. Indeed it is probable that it was in consequence of this 
decision that in the Bankruptcy Act of 1914 an alteration was 
made in the law and the power to examine persons in such 
administrations was given to the Bankruptcy Court. No such 
alteration has been made to the Presidency Towns Insolvency 
Act. In re Hewstt1 therefore strongly supports the appellants’ 
contention that no sections of the Act which are not included 
in Part III have any application to administrations of estates 
under S. 108 unless there are very strong reasons for applying 
other sections. In re Hewst#l was considered by a Full Bench 
of the Rangoon High Court in D. J. Kolapore v. The Port Com- 
misstoners, Rangoon’. There the question to be considered 
was whether the provisions of S. 7 of the Act could be applied 
. in the case of an administration under S. 108 and it was held by 
Rutledge, C. J. and Maung Ba, J., Heald, J., dissenting, that 
S. 7 is not a provision of the Act which, either expressly or by 
necessary implication, can be applied in such cases. Heald, J., 
took the view that the words “ case of insolvency” in S. 7 of 
the Act are sufficiently wide to cover a case of administration in 
insolvency. Great reliance was placed by the majority of the 
Full Bench upon Hewitt's casel and it is very difficult to under- 
stand why Heald, J., did not consider that Hewitts case! 
strongly supported the view expressed by the other two learned 
Judges. At page 167 he says: 


“The position is therefore that there is one English ruling, namely, 
Hewsti’s casel, which suggests that the fact that a section which is sought to 
be applied to cases of administration in bankruptcy or insolvency falls outside 
Part III of the Act, precludes its application to such cases” 


and 


“With the greatest respect I find myself unable to apply that suggestion 
to the Indian Act.” 


I am quite unable to follow Heald, J.’s inability to apply 
Hewitts casel to the Indian Act which is almost word for word 
the English Bankruptcy Act. As I have already stated, Hewitt s 
casel has, since its decision, been treated with the greatest 
respect both in the arguments at the Bar and in the judgments 
found in many English reported cases. In In the matter of 


1. (1885) L. R. 15 Q. B. D. 159. 2, (1926) L L. R. 4 Rang. 157 (F. B.), 
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the Estate of P. A. Mohamed Ganny! Chari, J., held that Ss. 36, 
55 and 56 of the Presidency Towns Insolvency Act are not 
applicable to administrations under S. 108 of the Act, S. 36 
because of the authority of Hewitts case? and the other two 
sections because of Ex parte Oficial Receiver, In re Goulds. 
In the later case it was held that S. 47 of the Bankruptcy 
Act, 1883, corresponding to S.55 of our Act, which avoids 
certain voluntary settlements executed by a bankrupt, does not 
apply to the administration of the estate of a deceased insolvent 
by the Court of Bankruptcy under S. 125 of the Act. The 
ratio dectdendat of this case was that S. 125 of the Bankruptcy 
Act, 1883, corresponding to S. 108 of the Indian Act, is con- 
fined to the administration of the estate of a deceased debtor 
and does not include the administration of the property of 
other persons. The property having been voluntarily transfer- 
red by settlement ceased to be the property of the deceased 
debtor and hence it was not the property, the subject-matter of 
S. 125. Hewitts case? therefore, defines the provisions of the 
English Bankruptcy Act applying to administrations under 
S. 125 of that Act to those in Part III of the Act. In re Goulds 
goes further and decides that even some sections included in 
Part III of the Act have no application to such administrations 
because the Court has power to deal only with the property of 
the deceased debtor and not that of other persons. In my view, 
the decision in D. J. Kolapore v. The Port Commissioners, 
Rangoon4 is correct. Itappears to me that it was not intended 
by the use of the words “in any case of insolvency” in S. 7 
of the Presidency Towns Insolvency Act to include the 
exercise of the powers of the Insolvency Court in cases of 
administration in insolvency such as this. The deceased 
debtor was not an adjudicated insolvent and, in my view, 
S. 7 was only intended to apply to cases where therc had 
been an adjudication in insolvency. In my view, the Official 
Assignee had no power to examine the appellants under 
S. 36 of the Act and no power to take proceedings under S. 7. 
Even if he had possessed the latter power, he could not, without 
the consent of the appellants, have proceeded with the applica- 
tion having examined them under S. 36 and the possession of 
the documents, etc., having been denied by them. ‘This right is 





1. (1927) I. L. R 5 Rang. 375. 2, (1885) L. R. 15 Q 
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clearly negatived by a Full Bench of this Court, of which I was 
a member, in The Official Assignee of Madras v. Narasimha 
Mudaltarl, where it is pointed out that in such cases the Official 
Assignee’s only remedy is to proceed by way of suit. This 
disposes of points 1 and 2. 


I shall now proceed to deal with the third point taken by 
the appellants, namely, that if S. 7 is inapplicable, there is no 
other section in the Insolvency Act which entitles the Official 
Assignee to proceed with this application. It is argued that 
S. 38 of the Act does not give the Official Assignee this power 
because S. 58 (2) says: 


“The Official Assignee shall, in relation to and for the purpose of acquir- 
ing or retaining possession of the property of the insolvent, be in the same 
position as if he were a receiver of the property appointed under the Code of 
Civil Procedure, 1908, and the Court may on his application enforce such 
acquisition or retention accordingly.” 


This it is argued by the appellants limits the power of the 
Official Assignee to that possessed by a Receiver appointed 
under the Civil Procedure Code and that a Receiver thus 
appointed has no power to deal with persons who are not 
parties to the suit in which he has been appointed Receiver. 
Hence it is argued that, as a Receiver can only get the property 
of the estate which 1s in the hands of strangers to the suit by 
filing a suit against them, the Official Assignee is in no better 
position and his remedy is by way of a suit and not by such an 
application as this. In support of this argument the notes to 
O. 30, R. 16 of the Rules of the Supreme Court were referred 
to (page 899 of the Annual Practice, 1932). There it is 
stated: 


“As against a stranger to the action who is in actual possession the 
appointment of the Receiver is of no effect.” 


In re Crowther, Ex parte Ellis? was also referred to. There 
it was held that a County Court Judge, sitting in bankruptcy, 
has no jurisdiction unless by consent, to order payment to the 
Official Receiver of money received under a garnishee order 
attaching a debt due to the estate of a deceased debtor which is 
being administered under S. 125 of the Bankruptcy Act of 
1883. The County Court Judge made the order and the 
persons who had attached the debt appealed and Cave, J., in 
allowing the appeal, said: 





1, (1929) L L. R. 52 Mad. 717: 57 M. L. J. 145 (F. B.). 
2, (1887) 20 Q. B. D. 38. 
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“ Section 125 of the Bankruptcy Act, 1883, has given power to the Court 
of Bankruptcy to administer the estate of a debtor who has died insolvent. 
Unless there 13 some provision to the contrary the Court in acting under this 
section must follow the practice of the Chancery Division of the High Court 
of Justice with regard to the administration of the estates of deceased persons 
In the High Court an application for an order such as that now appealed 
against would not be entertained without the consent of the person against 
whom the order was asked for.” 


I do not, however, think that this case goes as far as 
Mr. Duraiswami Aiyar for the appellants argues it does. 
When the facts of the case are examined it will be seen that 
what was decided that the Bankruptcy Court had no power to 
do was to entertain an application for the delivery up to the 
Official Receiver of money which the appellant not only claimed 
a right to possess but had got an order from the Court showing 
that he had made out a prima facte case for such a claim. 
That this is so will be seen from the argument of Mr. Herbert 
Reed who appeared for the appellant in that case. His first 
point was that the section under which the County Court Judge 
acted was not contained in Part III of the Act and therefore 
following In re Hewtttl the Court had no jurisdiction to act 
under that section. His second point was that the order affect- 
ed not only the estate ol the deceased debtor but also the 
property of another person, namely, the appellant, and in 
support of that argument he relied upon In re Gowld?. This 
case, in my view, does not say that where a third person is in 
possession or is alleged to be in possession of property admit- 
tedly belonging to a deceased debtor such an application as this 
cannot be made although it must be conceded that the notes to 
O. 50, R. 16 of the Rules of the Supreme Court certainly do 
support Mr. Duraiswami Aiyar’s argument. Although the 
Official Assignee is to have the same powers as a Receiver 
appointed under the Civil Procedure Code, S. 58 (1) says: 


“The Official Assignee shall, as soon a3 may be, take possession of the 
deeds, books and documents of the insolvent and all other parts of his 
property capable of manual delivery” 


and sub-sec. (2) provides that on his application the Court will 
enforce his acquisition of that property or its retention. In my 
opinion, the words of the section are sufficiently wide to cover an 
application made to the Court for delivery up of possession of 
the documents of a deceased debtor, admittedly his property, 
the only question being whether or not the respondent to the 
application is possessed of them. S. 59 entitles the Court to 


eS ee 
1. (1885) L. R. 15 Q. B. D. 159. 2. (1887) L. R 19 Q. B. D. 92. 
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issue a search warrant and under it houses belonging to a 
person not the insolvent may be searched and the property of 
the insolvent discovered there seized.” I cannot accede to the 
appellants’ contention that where the Official Assignee has a 
well-founded belief that property of an insolvent or a deceased 
debtor lies in the house of a third person, obtains a search 
warrant from the Court, searches the house and is unable to 
discover that property because it is cleverly concealed by the 
occupier of the house, the Official Assignec is driven to file a 
suit against him instead of applying to the Court for directions 
or for such an order as was madc in this case. Mr. Narasimha 
Atyar for the Ist appellant argues that the Official Assignee’s 
remedy must be by way of suit because non-compliance with the 
order such as was made in this case exposes his client to the 
risk of being committed for contempt whereas if a suit is filed 
against her and a decree is obtained she runs no such risk. The 
answer to that contention is that under O. 21, R. 31 of the Code 
of Civil Procedure such a decree could be executed by the 
detention in a civil prison of his client, the judgment-debtor, 
and or by the attachment of her property. Holding the view 
that the Official Assignee was entitled to make this application 
under S. 58 of the Act because the appellants are persons 
alleged to be in possession of property admittedly belonging to 
the deceased debtor, it is not necessary for me to consider the 
question as to whether or not he was entitled to do so because 
the appellants are to be regarded as parties to the suit. It was 
argued alternatively by Mr. Gopalaratnam for the Official 
Assignee that the appellants would be proper parties to an 
administration suit and therefore the Receiver would be entitled 
to make this application. The Ist appellant is the next-of-kin 
of the deceased and a next-of-kin is certainly a proper party to 
an administration suit. As regards the other appellants and 
indeed as regards the Ist appellant, the allegations are that 
they have intermeddled in the estate and if those allegations are 
true—it is not for us to enquire into them; that is a matter for 
the learned Trial Judge—then obviously they would be proper 
parties to the suit; but in my view it is unnecessary to go into 
this question. 


There remains the fourth point argued by the appellants, 
namely, that there was no evidence before the learned Judge 
upon which he could make his order. With this contention I 
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entirely agree. Before such an order as this could be made, 
the Official Assignee had to make out a prima facte case that 
the appellants had in thcir possession the property he sought to 
get delivery of. What was the sworn evidence put forward by 
the Official Assignee in support of his claim? Sworn evidence 
there was none, either oral or by affidavit. The whole case of 
the Official Assignee was set out in his report. Most of what 
is contained therein is derived from persons who did not give 
evidence. On the side of the appellants were the affidavits 
contradicting the Official Assignee’s allegations. The question 
which arises here is, is the report of the Official Assignee in such 
a proceeding as this, prima facie evidence in support of his 
application? It was argued on behalf-of the Official Assignee 
that R. 117 of the Presidency Towns Insolvency Act makes the 
Official Assignee’s report prima facte evidence of the matter 
reported upon. That rule is as follows :— 

“ Except where otherwise provided by the Act or these rules, evidence 
to be given by the Official Assignee may be given by his report to the Court 
and need not be upon affidavit; and such report shall be prima facte evidence 
of the matter reported upon.” 

The Act does not provide anywhere that the evidence on 
such an application as this to be given by the Official Assignee 
is not to be by his report nor must be upon afhdavit. That rule 
is sufficiently wide even to enable the Official Assignee who has 
a money claim against strangers in an insolvency and against 
debtors to an insolvent’s estate and in many other cases to rest 
his case upon his report only. This rule offends against two 
of the most important rules of evidence, namely, that testimony 
shall be on oath or by affirmation and that hearsay evidence 
shall be excluded. Under the English Bankruptcy Act the 
report of the Official Assignee is only receivable in evidence in 
the cases provided for in the Act and the rules, such as cases of 
composition or applications for discharge or where the conduct 
of the insolvent is in question, 1. e., failure to attend for 
examination, file his schedule or assist the Official Assignee and 
R. 190 of the Bombay Rules under the Act provides for the 
cases in which the Official Assignee’s report is receivable by 
itself as evidence. If R. 117 is intended to allow the Official 
Assignee’s report to be prima facte evidence in such a case as 
this, then I have no hesitation whatever in saying that the rule 
is ultra vires. In my opinion, the Official Assignee’s report was 
not evidence at all. The learned Trial Judge therefore had no 
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evidence before him upon which he could make the order. With 
all respect to the learned Trial Judge, I think he should have 
decided’ the question of possession first before making the order 
and after taking evidence. Indeed the only inference arising 
from his order is that he had decided that question and not left 
it for decision, as he intended to do, on the next occasion. 


There is one other matter to be dealt with and that is the 
respondent’s argument that, if the appellants’ contention is 
right. namely, that the only sections of the Act applicable to 
such an administration are-those contained in Part ĮI, the 
appellants have no right of appeal because S. 8 is the section 
giving the right of appeal and that is not contained in Part III. 
Adopting the view of Wills, J., in In re H euniti, unless there 
are strong reasons to the contrary, the words of S. 109 of our 
Act must mean that all the other parts of the Act except Part III 
shall not be applicable. But there are the strongest reasons to 
the contrary. No right of appeal is given by any of the other 
sections of the Act and it seems to me to be an amazing conten- 
tion that, whereas in the case of an insolvent there is a right of 
appeal and the Court may review, rescind or vary any order 
made under its insolvency jurisdiction, where you have a 
deceased debtor no such right exists. Amongst other things, 
Part III deals with the proof of debts and when in an insolvency 
a creditor whose proof of debts has been rejected is entitled to 
appeal, why should the creditor whose proof is rejected merely 
because his debtor is dead be deprived of such a right? Iam 
supported in the view I take about this matter by Rutledge, 
C. J., in D. J. Kolapore v. The Port Commisstoners, Rangoon, 
who says that he would be prepared to hold that by necessary 
implication S. 8 (1) of the Act applies to orders of the 
Insolvency Judge arising in administration of the estates of 
deceased debtors. In my view, that contention fails. 

In the result, the appeal must be allowed and the case 
remanded to the Insolvency Court where this application will be 
reheard in the light of the opinion expressed by this Court 
with regard to the evidence. With regard to costs, as a great 
deal of the appellants’ argument was directed to the third point 
raised and it has been decided in favour of the respondent, I 
think the proper order will be to direct the costs of the appeal 
to abide the re-hearing of the Official Assignee’s application. 


1. (1885) L. R. 15 Q. B. D. 159. 2. (1926) I. L. R. 4 Rang. 157 (E. B.). 
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Cornish, J.—I am of the same opinion and for the same 
reasons. 
S. R. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE ANANTAKRISHNA ATYAR. 


Palaniappan Chettiar and others .. Petttioners* (Defendants 
1 to 3) 
v. 
Settichi and others .. Respondents (Plaintiff and 
Defendants 5 and 6). 


Court Fees Act (VII of 1870 as amended in Madras), Sch. I, 
Art, 17-A—Swtt for declaration and appointment of Recetver—Conditional 
decree passed by Trial Court—A ppeal by defendants—Declaration impugned 
tn appeal—Alternatwe claim for sum of money—Declaration regarding 
prayef for appotniment of Receiver—Couri-fee payable. 


The plaintiff, a reversioner, sued for a declaration that a release deed 
executed by the 5th defendant, the widow, in favour of defendants 1 to 4 
would not be binding on the ultimate reversioners and for the appointment 
ofa Receiver to the estate of the last male-holder. The Trial Court passed a 
decree declaring that the ultimate reversioners would not be bound by the 
release deed but thal they would be bound to pay defendants 1 to 4 a ccrtain 
amount which had been speut to the benefit of the last male-holder’s estate. 
The decree also stated that the plaintiff would be entitled to apply for the 
appointment of a Receiver in the event of the dismissal by the Court of 
another suit. Defendants 1 to 4 preferred an appeal and therein impugned 
the dec aratory decree and also contended that ın any event the decree should 
be made conditional on payment by the ultimate reversioners of a larger 
amount than that awarded by the Trial Court. 


Held, that the appellants were bound to pay court-fee under Art. 17-A 
of Sch. II of the Court Fees Act, as amended in Madras, only in respect 
of the declaration sought to be avoided and not also on the amount clarmed 
by them in the alternative. 


Sekharan v, Eacharan Nair, (1909) 20 M. L. J. 121 and Pathumma 
Umma v. Altyamakkanakath Mohideen, A. I. R. 1928 Mad. 929, relied on. 


Held, further, that the relief granted by the Trial Court in respect of the 
prayer for the appointment of a Receiver was purely declaratory and the 
appellants were bound to pay court-fee thereon only under Art. 17-A of 
Sch. II of the Act. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
Order of the District Court of Madura, dated 14th October, 
1930, preferred against the decree of the Court of the 
District Munsif of Melur in O. S. No. 436 of 1927. 


A, Nagaswanms Atyar for P. N. Appuswami Atyar for 
petitioners. 





"C. R. P, No. 518 of 1931, 29th March, 1932. 
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V. Ramaswami Atyar for K. Rajah Aiyar for respondents. 

The Court delivered the following 

JupGMENT.—In O. S. No. 436 of 1927 on the file of the 
District Munsif’s Court of Melur the plaintif sued for a 
declaration that a release deed executed by the widow, the 5th 
defendant, in favour of the reversioners-defendants 1 to 4, was 
not valid, for the appointment of a Receiver of the estate of 
the last male-holder inherited by his widow, the 5th defendant, 
and subsequently said to be in the possession of defendants 
l to 4, and also for directions to defendants 1 to 4 to rebuild a 
house, belonging to the estate, alleged to have been damaged or 
pulled down by defendants 1 to 4. The plaintiff is the daughter 
of the Sth defendant and is the sister of the 6th defendant. 
Defendants 1 to 4 are said to be the gnatts of the husband of 
the 5th defendant. The learned District Munsif passed a decree 
declaring that the ultimate reversioners would not be bound by 
the release deed executed by the 5th defendant in favour of 
defendants 1 to 4 but that they would be bound to pay the de- 
fendants 1 to 4 the sum of Rs. 1,188-4-0 which the defendants 
l to 4 were found to have spent to the benefit of the last male- 
holder's estate. The decree also stated that the plaintiff would 
be entitled to apply for the appointment of a Receiver in the 
event of the dismissal by the Court of Suit No. 627 of 1929 
instituted by the 5th defendant against defendants 1 to 4 for 
certain reliefs concerning the release deed executed by her. 
Defendants 1 to 4 appealed to the District Court against the 
decree passed by the District Munsif. The question arose in 
the Appellate Court as to the proper court-fee payable on the 
Memorandum of Appeal. The learned District Judge, as I 
understand his order, found that in respect of the relief granted 
by the District Munsif concerning the appointment of a 
Receiver, a court-fee of Rs. 15 has to be paid under Art. 17-A of 
the second schedule of the Court Fees Act. As regards another 
prayer in the Appeal Memorandum, which the learned District 
Judge calls “ the counter-claim of the appellants,” he directed as 
follows :— Appellants will pay court-fee on the amount 
awarded in the Lower Court (Rs. 1,188-4+-0) and on the 
amount in excess claimed (Rs. 909-12-0)”. Defendants 1 to 3— 
appellants in the Lower Appellate Court—have filed the present 
Revision Petition against the order passed by the District Judge. 
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It was argued by the learned advocate for the petitioners 
that the learned District Judge was in error in directing the 
appellants to pay court-fee on the amount awarded to them by 
the Trial Court (Rs. 1,188-4-0), and on the amount in excess 
claimed by them in appeal—Rs. 909-12-0. As the learned 
District Judge has not fully discussed that aspect of the 
question, I am inclined to think that what he probably intended 
to order was that the appellants should pay court-fee only on 
ihe difference between the amount claimed by them in the first 
Court and the amount awarded to them by the decree of the 
District Munsif; but I must admit that on the face of the order 
of the learned District Judge, it would seem as if he directed 
the petitioners to pay the court-fee both on Rs. 1,188-4-0 and 
Rs. 909-12-0. In my opinion the learned District Judge was 
clearly in error in directing court-fee to be paid on both the 
amounts. I fail to see how defendants 1 to 4 could be directed 
to pay court-fee in respect of Rs. 1,188-4-0 for which they had 
already got a decree in the first Court. However, having 
regard to the view I take about that main declaration claimed 
by the plaintiff, I think that the defendants 1 to 4 need not pay 
court-fee on either of the two amounts mentioned in the order 
of the District Judge. 


As already mentioned, the suit was one for a declaration 
that a release deed executed by the 5th defendant in favour of 
defendants 1 to 4 would not be binding on the ultimate rever- 
sioners. On such a plaint the court-fee payable is Rs. 15 
under Art. 17 of the Court Fees Act, seeing that the suit was 
filed in the District Munsif’s Court. No doubt the decree 
granted by the District Munsif gave a declaration (though a 
qualified one) in favour of the plaintiff. As I understand the 
Appeal Memorandum filed by defendants 1 to 4, they impugn 
the whole of the declaratory decree granted by the Trial Court. 
That being so, the court-fee payable in respect of this portion 
of the claim could be only that payable in respect of a declara- 
tory rélief, under Art. 17-A of the second schedule of the 
Court lees Act. It is no doubt true that the defendants raised 
an alternative ground of appeal, namely, that even in case the 
Court should hold that the plaintiff would be entitled to a decla- 
ration, the declaration should not be entirely unconditional but 
should be one subject to a condition that the ultimate rever- 
sioners should pay the defendants a certain sum of money. In 
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such a case I think the principle applicable is one similar to the 
rule laid down in Sekharan v. Eacharan Nair! and Pathumma 
Umma v. Aliyammakkanakath Mohideens. Cases from Malabar 
have come before this Court where the plaintiff seeks relief in 


ejectment, and the defendant in possession not only raises pleas: 


against the right of the plaintiff to eject but also claims compen- 
sation for improvements in case the Court should direct the 
ejectment. In such cases it has been held that when the 
defendant prefers an appeal against the decree in ejectment 
passed by the Trial Court which also directs the plaintiff to pay 
a certain amount of money as compensation for improvements 
or otherwise due to the defendant, the court-fee payable on the 
appeal should be calculated on the basis of the plaint in an 
ejectment suit “as the defendant in appeal has raised objection 
to the decree in ejectment altogether”. “ The circumstance that 
he also raised a ground claiming a larger amount for compen- 
sation due to him” has been held not to alter the real nature 
of the suit or the appeal In fact in Sekharan v. Eacharan 
Nairl the defendant preferred an appeal and contended that 
the whole suit should be dismissed, though he also claimed 
a very large amount as due to him for value of improve- 
ents in case the decree in ejectment was ultimately confirm- 
ed. This Court has held that notwithstanding the subsidiary 
prayer, which will arise only in the alternative when his 
contention as regards the ejectment is overruled, the proper 
amount of court-fee is that leviable in a suit in ejectment 
and that the defendant-appellant need not pay any court-fee 
calculated on the value of the improvements relating to which 
he has taken a ground of appeal. When, however, the plaintiff 
who has obtained a decree in ejectment prefers an appeal 
questioning only the amount that has been directed to be paid 
by him to the defendant, then there are some cases which were 
citéd to me which hold that in such cases the plaintiff, appel- 
lant, should value the appeal according to the amount to which 
he has raised a dispute. But the present case is one where 
defendants 1 to 4 oppose the grant of any declaratory decree at 
all; and that being so, I think the principle of the cases I have 
mentioned applies to the present case; and I am of opinion that 
the appellants 1 to 4 were bound to pay court-fee of Rs. 15 
only under Art. 17-A of the second schedule of the Court Fees 


1. (1909) 20 M. L. J. 121. 2. A. I. R. 1928 Mad. 929, 
R—104 
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Act, and that they need not pay any additional court-fee in 
respect of any portion of what the learned Judge calls “the 
counter-claim of the defendants”. This disposes of the main 
question that was argued before me. 

he learned advocate for the petitioners raised another 
question as to the amount of court-fee payable in respect of the 
relief by way of the appointment of a Receiver mentioned in 
the decree of the District Munsif. It was argued that the 
appointment of a Receiver is a consequential relief, and that the 
same need not be separately valued, and that the learned District 
Judge was in error in directing the appellants to pay court-fee 
of Rs. 15 in respect of that relief claimed by the defendants. 
On reading the decree of the Trial Court in this case, I find that 
the Court has not in fact directed the appointment of a Receiver. 
As I read the decree, the Court would seem to have in substance 
declared that a Receiver will be appointed in case another suit, 
No. 627 of 1929, which was pending between the defendants 
to this litigation, was decided ina particular way. I think that, 
having regard to the decree passed in this particular case and 
the allegations in the plaint, the learned District Judge was 
right in directing the appellant to pay court-fee of Rs 15 in 
respect of this relief. The decision of Venkatasubba Rao, J., 
in Karuppanna Tevar v. Angammal,! also (in my view) 
supports the decision of the learned District Judge on this point. 
No doubt it is possible, as the learned Judge observed in 
Karuppanna Tevar v. Angammal,\ thai in particular cases the 
appointment of a Receiver may be a consequential relief; but 
for disposing of the case before me I need not go into that 
question in detail, because, reading the decree passed by the 
District Munsif in the present case, there is, in substance, only 
a declaratory decree granted by him, so far as the prayer 
relating to the appointment of a Receiver is concerned. It 
therefore seems to me that the second contention raised by the 
learned advocate for the petitioners before me should fail and 
ihe court-fee of Rs. 15 fixed by the Lower Appellate Court 
with reference to that relief will stand. 

The result then is that in respect of the first point argued 
before me, I modify the order passed by the learned District 
Judge, and I hold that the petitioners need not pay any court-fee 
in respect of any portion of the claim covered by what is called 


1. (1926) 51 M. L. J. 67. 
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“ counter-claim ” by the defendants, and that the court-fee of 
Rs. 15 paid under Art. 17-A of the second schedule of the 
Court Fees Act is enough for that purpose. With regard to the 
court-fee in respect of the relief claimed for the appointment 
of a Receiver, the Lower Appellate Court’s order is hereby 
confirmed. In the circumstances I pass no order as to costs in 
the High Court. 

It is mentioned to me that the appellants in the Lower 
Appellate Court have, in obedience to that Court’s order, paid 
the court-fee as ordered by the learned District Judge. If they 
have already paid any excess court-fee, then they will be entitled 
to apply to that Court for a refund of the excess court-fee. 


B. V. V. Order modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Pres—ent:—Mr. Justice RELLY AND MR. JUSTICE 
ANANTAKRISHNA ATYAR. 


The Rajah of Kalahastt .. Appellani*t in all (Judgment- 
v. debtor 1m all) 
P. Jagannadha Rayanimgar (deceased) 
and Raja Panaganti Parthasarathy 
Rayanimgar .. Respondents tn all (Decree- 
holder and his L. R.). 


Civil Procedure Code (V of 1908), Ss. 107, 108 and O 22, Rr. 4 and 12 
— Rules of abatement—Apphcabtiiy to appeals agaist orders in erecutton 
— Setting aside abatemeni—Escusmg delay—Grounds—Confusion in siate 
of law—Limttation Act, 1908, Arts. 177 and 181. 


The provisions of O. 22, Civil Procedure Code, relating to abatement of 
appeals in cases where legal representatives of deceased parties are not 
brought on record within the prescribed time, apply to appeals against orders 
made in execution proceedings as to other appeals. 

Observations in Sundayee Aminal v. Krishnan Chetti, (1928) I.L. R 
51 Mad. 858: 55 M. L. J. 497, followed. 

Hakim Syed Muhammad Takı v. Rat Fateh Bahadur Singh, (1929) 
I. L. R 9 Pat. 372 (F. B.), not followed. 

Where an application to have the abatement of an appeal against an 
order in execution set aside was filed at a very late stage and the delay was 
sought to be accounted for by the fact that the party and his advisers weie 
induced to think, by reason of certain decisions of the Court, that it was 


unnecessary in such appeals to bring the legal representatives on record” 


within the usual tıme, 


Held, that under the circumstances the delay in applying to set aside the 
abatement should be excused. 





“A. A. Os. Nos. 62 to 64 and 67 of 1928. 19th February, 1932, 
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Appeals against the orders of the District Court of Chittoor, 
dated the 27th day of July, 1927 and made in E. P. No. 12 of 
1922 in O. S. No. 283 of 1907 on the file of the Court of the 
District Munsif of Tirupati in E. P. No. 13 of 1922 in O. S. 
No. 25 of 1905 on the file of the District Court, North Arcot, 
in E. P. No. 14 of 1922 in O. S. No. 42 of 1910 on the file of the 
Court of the Subordinate Judge of North Arcot and in E. P. 
No. 16 of 1922 in O. S. No. 22 of 1908 on the file of the 
District Court, North Arcot, respectively. 


L. A. Govindaraghava Aiyar and 4. Ramachandra Atyar 
for appellant. 


P. Venkataramana Rao and V. S. Narasiimhachari for 
respondents. 


The Court delivered the following 


Jupements. Reilly, J.—These four appeals are against 
orders for rateable distribution of the proceeds of a sale in 
E. P. No. 41 of 1916 on -the file of the District Court. The 
appellant is the judgment-debtor. In Appeals Nos. 62, 64 and 
67 of 1928 an objection has been raised by the decree-holder’s 
representative that these appeals have abated. The decree- 
holder died in June, 1930 and no application to bring his legal 
representative on record as Respondent in these appeals was 
made until January of this year. To that objection the 
judgment-debtor replies that there is no rule of abatement in 
appeals against orders made in execution proceedings. It is not 
disputed that, in order that the judgment-debtor may proceed 
with these appeals, he must bring on record some representative 
of the decree-holder. But it is contended for him that, as the 
ordinary rule of abatement does not apply, he has a right to 
bring the legal representative on record at any time within 
three years under Art. 181 of the Limitation Act. 


The rules regarding abatement as a penalty for not bringing 
the legal representative of a deceased party on record are to be 
found in O. 22 of the Code of Civil Procedure. But it is 
contended for the judgment-debtor that the rules in that Order 
do not apply to such appeals as these, because they are appeals 
against orders made in execution proceedings. The answer to 
the question whether that contention is correct depends upon 
the interpretation of R. 12 of that Order. The penalty of 
abatement in suits is imposed by Rr. 3 and 4 of O,22. If 
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the representative of a deceased plaintiff or defendant, where 
the suit cannot goon without such a representative being brought 
on record, is not brought on within the time fixed by the Limita- 
tion Act, +. e., 90 days, the suit abates. Those rules do not 
directly apply to appeals, but Ss. 107 and 108 of the Code lay 
down that, subject to such conditions and limitations as may be 
prescribed, that is prescribed in Sch. I of the Code, an appellate 
Court shall have the same powers and shall perform as nearly 
as may be the same duties as are conferred and imposed by the 
Code on Courts of original jurisdiction in respect of suits 
instituted therein. In the application of that principle to appeals 
in the matters covered by O. 22 of the Code R. 11 of that Order 
provides ‘“So far as may be, the word ‘ plaintiff’ shall be held 
to include an appellant, the word ‘ defendant ’a respondent and 
the word ‘suit’ an appeal”. The result of those provisions 
so far is clearly that the rules of abatement laid down in O. 22 
for suits apply to appeals; and, if the matter ended there, it 
would be clear that they apply to all appeals. But it is contended 
that R. 12 of O. 22 has the effect of shutting out one class of 
appeals from these rules of abatement, namely, appéals against 
orders in execution proceedings. Literally I do not think it 
can be contended that R. 12 has that effect. The words of 
R. 12 are: 


“Nothing in rules 3, 4 and 8 shall apply to proceedings in execution of a 
decree or order.” 


Literally it does not appear to me, reading the words in 
their plain, grammatical sense, that an appeal against an order 
made in execution proceedings is itself a proceeding in execu- 
tion of a decree or order. However, it has been brought to 
our notice that there are decisions that R. 12 should be read in 
that extended sense. In Mir Khan v. Sharful a single Judge of 
the Lahore High Court directly decided that to be so, though it 
may be remarked that he gave no reason for his decision. In 
Hakim Syed Muhammad Taki v. Rat Fateh Bahadur Singhs 
the question came before a Full Bench, and there the majority 
of the Judges decided that an appeal against an order made in 
execution proceedings fell within R. 12 of O. 22, and therefore 
the rules of abatement contained in that order did not apply to 
such an appeal. The reason given by the two learned Judges 
who formed the majority of the Bench was that an appeal 





1. (1923) 74 I. C. 577. 2. (1929) I. L. R 9 Pat, 372 (F.-B.). 
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against such an order made in execution proceedings is itself a 
continuation of the execution proceedings, and therefore the 
rule excluding execution proceedings must apply also to such 
appeals. With great respect it appears to me that to say that 
an appeal against such an order is a continuation of execution 
proceedings is not a sufficient answer to the question. The 
question is, not whether such an appeal is a continuation of 
execution proceedings, but whether such an appeal is a proceed- 
ing in execution within the meaning of R. 12 of the Order. An 
appeal against a decree in an original suit is in a sense a 
continuation of the suit; but it is not the suit itself, nor is it a 
proceeding in the suit to which the rules of procedure for the 
suit necessarily apply. A proceeding in execution is a continua- 
tion of the suit; but it is not the suit itself, nor do the rules of 
procedure applicable to suits necessarily apply to execution 
proceedings. The third Judge of the Full Bench, Mr. Justice 
Das, came to the conclusion that R. 12 of O. 22 did not apply to 
appeals against orders made in execution proceedings, but that 
such appeals were subject to the same rules in regard to abate- 
ment as any other appeals; and with that opinion I respectfully 
agree. He pointed out that in the scheme of the Code we find 
procedure provided for original suits in Part I: in Part Il we 
find procedure provided for execution proceedings: in another 
part of the Code, far removed, namely, Part VII, we find pro- 
cedure laid down for appeals and not laid down for one class of 
appeals or some classes of appeals only but for all appeals. It 
has to be admitted that in no part of the Code other than O. 22 
do we find any indication that appeals against orders made in 
execution proceedings are to be treated as a separate class of 
appeals, to which any separate and different rule of procedure 
applies from that which applies to other appeals. It happens 
that in this Court for the convenience of our work we call 
appeals against orders made in execution proceedings by a 
different name from appeals against decrees made in original 
suits, and they are usually allotted to a separate Bench for 
disposal. But that does not show that there is any essential 
difference in the nature of the appeals; nor do we apply any 
different procedure to them at any stage. In the mufassal 
there is not even this difference of nomenclature in regard to 
such appeals: appeals against orders made in execution proceed- 
ings and appeals against decrees made in original suits are all 
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classifed as one class of appeals and are registered under rules 
issued by this Court in one register and are treated in exactly 
the same way. 


In this Court there has been no direct decision of a Bench 
on the question now raised. But in Sundayee Ammal v. 
Krishnan Chetit,1 where it was decided that the legal represen- 
tative of a deceased appellant can be brought on record in an 
appeal against an order made in execution proceedings for the 
purpose ol continuing the appeal, the learned Judges remarked 
in regard to Palantappa Chettiar v. Valliammai Achi, where it 
was decided that legal representatives could not be brought on 
record in original execution proceedings—a decision which has 
now been overruled by the Full Bench in Venkatachalam Chetts 
v. Kamaswamt Servai8—that that case “ did not relate to the 
case of an appeal against an order in execution, and there are 
obvious difficulties, e g., questions of limitation, the maintain- 
ability of successive applications, etc., which will arise if the 
ruling is applied to cases of appeal. We are not prepared to 
extend the application of the ruling to the present case and see 
no reason why the ordinary procedure relating to appeals when 
an appellant dies should not apply.” These last words, which 
I have quoted, show that the learned Judges were clearly of 
Opinion that there was no difference between appeals against 
orders made in execution and other appeals in this respect, 
which we are now considering. And perhaps more important 
than that is the long continued practice of this Court. It cannot 
be denied that until recent years, when we are told there has 
been some occasional variation in the matter, it has long been 
the practice of this Court to apply the rules of abatement to 
appeals against orders made in execution proceedings in exactly 
the same way as to other appeals. That shows that, although 
the question whether the rules of abatement apply to appeals 
against orders made in execution proceedings has not been the 
subject of any reported decision, a long succession of Judges 
have acted on the view that R. 12 of O. 22 does not apply to such 
appeals. If we were to accept the judgment-debtor’s conten- 
tion that R. 12 excludes such appeals from the ordinary rules 


1, (1928) I. L. R. 51 Mad. 858: 55 M. L. J. 497, 
2. (1926) I. L. R. 50 Mad. 1:51 M. L. J. 745. 
3. (1931) I. L. R. 55 Mad. 352:62 M. L. J. 1 (F. B.). 
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of abatement, then we should be making a very serious 
departure from the general practice of this Court. 


No reason has been suggested in the arguments before us 
why any such distinction as is alleged should be made between 
appeals against orders in execution proceedings and other 
appeals in this matter. There are obviously good reasons why 
the rules of abatement should not apply to execution proceed- 
ings in the original or executing Court. It is unnecessary, if 
the decree-holder does not bring a legal representative promptly 
on the record in an execution proceeding, that he should be 
penalised for not doing so. The fact that he does not do so does 
not inconvenience the Court and is not likely to inconvenience 
anybody but himself. And it may be noticed that it would be 
useless in a great majority of cases to enforce any such rule of 
abatement in relation to execution petitions. If the Court were 
to say that, because the decree-holder had not brought a legal 
representative of a deceased judgment-debtor on record within 
a short period, his execution petition would abate and be 
dismissed, he could put in a new execution petition on the 
following day. On the other hand to enforce abatement in execu- 
tion petitions might often have very harmful effects. The decree- 
holder who found that other decree-holders were competing 
with him for rateable distribution might find it convenient 
to allow his execution petition to abate in order that by that 
manceuvre he might get rid of the competition of the other 
decree-holders. Those are some among the reasons which will 
occur to any one why the rules of abatement are obviously 
inappropriate to execution petitions. But, when we turn to 
appeals against orders made in execution, why should not the 
ordinary rules of abatement apply to them as much as to any 
other appeals? It is just as inconvenient to the Court that an 
appeal against an order in an execution proceeding should be 
kept pending for years because the appellant does not choose to 
bring on record the necessary legal representative as it is that 
any other appeal should be kept pending in that way. It is just 
as unfair and inconvenient to a respondent, who has been 
successful in the Lower Court, or his representative in such an 
appeal that the appeal should be kept hanging over his head for 
years as it would be to a party who had been successful in the 
Lower Court in a matter raised in any other kind of appeal. 
The reasons which make it appropriate that rules of abatement 
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should apply to appeals of any kind appear to me to make it 
equally appropriate that they should apply to appeals of the 
kind we are considering, that is appeals against orders made in 
execution proceedings. Indeed Mr. Govindaraghava Aiyar, 
who appears for the judgment-debtor in this case, has not been 
able to suggest any reason why the Legislature should have 
drawn the distinction which he has suggested, a very important 
and serious distinction, between appeals against ordersin execu- 
tion proceedings and other appeals. All that he was able to 
suggest was that this was the result of an implication in R. 12 
of O. 22, which he suggested might have been introduced into 
that Order by inadvertence. R. 12 of that Order is not a rule 
which has been made by any High Court since the Code of 1908 
came into force. It is a rule made by the Legislature when 
the Code was enacted, and I see no reason why we should 
attribute any carelessness to the Legislature in the matter. I 
distrust all arguments based on allegations that the Legislature 
has done its work with carelessness. Indeed we are not entitled 
to listen to any such suggestion unless we are driven to do so 
by some otherwise insurmountable difficulty in interpretation. 
For my own part I see no such implication as is suggested in 
the words of R. 12 of O. 22. 


I may mention that Mr. Narasimhachari for the decree- 
holder drew our attention to R. 4of O. 23 in which words 
exactly similar to those of R. 12 of O. 22 appear. R. 4 of 
O. 23 says: 


“Nothing in this Order shall apply to any proceedings in execution of 
a decree or order,” 


and R. 12 of O. 22 says: 


“ Nothing in rules 3, 4 and 8 shall apply to proceedings in execution of a 
decree or order.” 


, The words “ proceedings in execution of a decree or order ”’ 
occur in both these rules in successive orders of the Code. I 
do not think it can be denied that there are some provisions in 
O. 23 which apply to all appeals, to appeals against orders 
made in execution proceedings as much as to other appeals. 
The very first provision in O. 23 is that a plaintiff may withdraw 
his suit. That undoubtedly applies to an appellant. But, if we 
were to give R. 4 of O. 23 the same interpretation as is 
suggested for R. 12 of O. 22 in regard to the words “any 
proceeding in execution of a decree or order,” that provision 

R—105 
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regarding withdrawal would be shut out from all appeals against 
orders in execution. That comparison of the two rules in suc- 
cessive Orders may not lead us to any conclusive result; but it 
is at least interesting that the Legislature should have used the 
same expression in those two rules, and the judgment-debtor's 
contention in this case could not be upheld unless we supposed 
that expression had been used in two different ways in the two 
Orders, which to my mind is very unlikely. 


In my opinion there isno doubt that the rules of abate- 
ment in O. 22 of the Code apply to appeals against orders made 
in execution proceedings as to other appeals. If this is so, these 
three appeals (C. M. As. Nos. 62, 64 and 67 of 1928) abated 
long ago. But applications have been made at a very late stage 
that the abatement may be set aside and that the delay in applying 
to set it aside may be excused. The grounds suggested for 
excusing the delay are that the party and his advisers were in 
doubt about the application of the rules of abatement to such 
appeals. There was some reason to think they did not apply, 
as it had been so decided by a Full Bench in Hakim Syed 
Muhammad Taki v. Rat Fateh Bahadur Singhi. And some 
confusion had arisen on the question of bringing in legal 
representatives in matters arising from execution generally 
in consequence of the decision in Palantappa Chettiar v. 
Valliammai Achia, which has now been overruled. It has also 
been mentioned to us that in C. M. P. No. 3223 of 19233 
Mr. Justice Waller decided that the rules of abatement were 
not applicable to appeals against orders made in execution. 
Unfortunately no report of that case is available to us, and we 
are informed that the records of the case have been destroyed. 
But that too might have had some effect on the course adopted 
by the judgment-debtor in this case in inducing him to think 
that it was unnecessary to bring the decree-holder’s representa- 
tive on record within the usual time. In the circumstances L 
think we may excuse the delay in making the application to set 
aside the abatement of these appeals and set aside the abatement 
accordingly and bring the decree-holder’s representative on 
record. 





1. (1929) I. L. R. 9 Pat. 372 (F. B.). 
2. (1926) I. L. R 50 Mad. 1: 51 M. L. J. 745. 
3, 19 L. W. 43— Short Notes. 
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On the merits it is urged in respect of these three appeals 
and also C. M. A. No. 63 of 1928, in which there is no question 
of abatement, that the petitions for rateable distribution, out of 
which the appeals arise, were time-barred when they were pre- 
sented to the District Court. [His Lordship dealt with the plea 
of limitation and concluded :] 

In my opinion therefore C. M. As. Nos. 62 and 67 of 1928 
should be dismissed with costs; but C. M. As. Nos. 63 and 64 
of 1928, relating to Execution Petitions 13 and 14 of 1922, 
respectively, should be remanded to the District Judge for fresh 
disposal. In C. M. As. Nos. 63 and 64 of 1928, as the judgment- 
debtor did not raise the question of limitation originally before 
the District Judge and in fact did not raise it until nearly three 
years aftcr the petitions were filed, and as he has delayed the 
hearing of these appeals by the course he has taken in failing to 
bring the legal representative of the decree-holder on record, 
and as he has received indulgence from this Court in that 
matter, in my opinion he should pay the costs of both these 
appeals to the Respondent in any event. 

Anantakrishna Atyar, J.—I agree. 

These miscellaneous appeals have been preferred by the 
Rajah of Kalahasti against the orders passed by the District 
Court of Chittoor by which the learned District Judge allowed 
the decree-holders who are respondents in these appeals and 
who had obtained decrees for money in various suits against the 
late Rajah of Kalahasti to share in the sale proceeds of 
certain properties belonging to the deceased judgment-debtor 
when the said properties were sold in execution of a decree for 
money obtained against the same judgment-debtor by the 
Mahant of Tirupati. The main contention of the appellant 
before us was that the execution petitions filed by the decree- 
holders—respondents—were barred by limitation, and that they 
were not entitled to a rateable distribution of the sale proceeds 
in the District Court. 


The decree-holder in three of these connected appeals 
(C. M. As. Nos. 62, 64 and 67 of 1928) died in June, 1930 and 
applications to bring the legal representatives of the deceased 
decree-holder on record were made only in January of this 
year, that is long after the expiry of 90 days from the date of 
the death. On behalf of the legal representatives.of the deceased 
decree-holder an objection was raised that these appeals have 
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abated under the provisions of O. 22, Civil Procedure Code, as 
no applications to bring the legal representatives on record in 
these appeals were filed within 90 days from the date of the 


death of the decree-holder under Art. 177 of the first schedule 
of the Limitation Act. 


On behalf of the appellant, it was argued that as the 
present appeals relate to proceedings in execution of decrees 
O. 22, Civil Procedure Code, was inapplicable to such proceed- 
ings, that no question of abatement arose in the cases, and that 
the appellant had a period of three years under Art. 181 of the 
LimitationAct within which he could apply to have the legal repre- 
sentatives of the deceased respondent brought on record, and as 
the present applications were filed within that period the appeals 
should be heard on the merits. Reliance was also placed by the 
learned advocate for the appellant on the recent decision of a 
Full Bench of this Court reported in Venkatachalam Chetis v. 
Ramaswami Servatl and on O. 22, R. 12, Civil Procedure Code. 


The question was elaborately discussed before us, and I 
have come to the conclusion that the appellant’s contention that 
Art. 181 applies to these cases is untenable, and I think that the 
provisions relating to abatement of appeals in cases where legal 
representatives of deceased parties are not brought on record 
within proper time apply to appeals preferred against decisions 
passed in execution of decrees. The decisions in Venkata- 
lakshmamma v. Seshagiri FRao8, Ramanathan Chethar v. 
Ramanathan Chetitar8, Sundayee Ammal v. Krishnan Chetta 
and Venkatachalam Chetti v. Ramaswami Servati are all 
distinguishable from the present case. In all those cases, the 
judgment-debtor or the decree-holder died when the execution 
petitions were pending in the executing Court; and having 
regard to the provisions of R.12 of O. 22 which enacts 
that “nothing in Rr. 3, 4 and 8 of O. 22 shall apply to proceed- 
ings in execution of a decree or order,” it was in effect held 
that the rules relating to abatement of suits if legal represen- 
tatives of a deceased party to the suit had not been brought on 
record within the prescribed period did not apply to proceedings 
in execution of a decree pending in such Courts. None of these 
cases related to the death of a party pending an appeal. The 
various inconveniences and difficulties which would accrue if 





1. (1931) LLR. 55 M. 352: 62 MLJ.1(F.B.). 2. (1930) 60 M.L.J. 628. 
3. (1928) 30 L. W. 995, 4, (1928) LL.R. 51 Mad. 858: 55 M.L.J. 497. 
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the principle of abatement relating to suits were held applicable 
to such execution petitions were pointed out in those judgments, 
and it was also pointed out that the uniform practice of the 
Courts was also in favour of not applying such principle to such 
execution petitions. O. 22, R. 12, Civil Procedure Code, is only 
a statutory recognition of the said practice. 


Mr. Govindaraghava Atyar, the learned advocate for the 
appellant, however argued that after the enactment of R. 12 of 
O. 22 in the present Code of Civil Procedure it must be taken 
that the principle of abatement would not apply at all to proceed- 
ings in execution of a decree or order, and he argued that the 
present appeals were also proceedings in execution of a decree 
or order within the meaning of R. 12. He contended that the 
proceedings retained the character of “ proceedings in execution 
of a decree ” though they were carried to an appellate Court and 
that they did not lose that characteristic simply because they were 
pending in an appellate Court. He submitted that as an appcal 
is only a continuation of the suit, the present appeals are 
only a continuation of the proceedings in execution of the 
decrees, and he strongly relied on the decision of the Full 
Bench in the case reported in Hakim Syed Muhammad Taki v. 
Rat Fateh Bahadur SingAl. 


I am unable to agree with those contentions. Of course 
we are bound to give effect to the provisions of R. 12 of O. 22, 
Civil Procedure Code. But, in my opinion, the wordings of 
that rule are against the appellant’s contention. As already 
remarked, R. 12 enacts that “nothing in rules 3, 4 and 8 of 
O. 22 shall apply to proceedings in execution of a decree or 
order’. Are the proceedings in appeal before us “proceedings 
in execution of a decree or order” within the meaning of 
R.12? I think not. I think that the expression “ proceedings 
in execution of a decree” has a recognised and definite meaning 
as used in the Code of Civil Procedure. ‘The scheme of the 
Civil Procedure Code is to treat separately of suits, execution 
proceedings and appeals; Part I of the Civil Procedure Code 
deals with “ suits ” in general, Part II with “execution” and 
Part VII with “ appeals ”. A survey of the contents of the first 
schedule attached to the Code of Civil Procedure also confirms 
this view. O. 21 relates to “ execution of decrees and orders”’. 





1. (1929) L L. R. 9 Pat. 372 (F. B.). 
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The contention of the appellant is opposed to the literal and 
grammatical construction of R. 12. Rr. 3, 4 and 8 of O. 22 
relate only to death of plaintiff or defendant pending a suit 
and to the insolvency of a plaintiff pending a suit. Those provi- 
sions are made inapplicable to proceedings in execution of a 
decree or order. The other rules of O. 22, Civil Procedure Code, 
are not made inapplicable. R.11 implies that the provisions 
of the Order are applicable to appeals, since it proceeds to enact 
how the rules laid down by the Order are to be applied to appeals. 
R. 11 enacts that “ in the application of this Order to appeals, so 
far as may be, the word ‘plaintiff’ shall be held to include an 
appellant, the word ‘defendant’ a respondent, and the word 
‘suit’ an appeal.” R. 11 therefore prima facie applies to all 
appeals, and appeals from orders relating to execution of 
decrees are not exempted from the operation of O. 22. 


It was argued that an appeal is only a continuation of a 
suit, and that similarly an appeal from an order relating to 
execution is only a continuation of execution proceedings. 
Though in one sense it may be so, that is not the sense in which 
the Legislature has treated the matter in the Code of Civil 
Procedure. If an appeal is a continuation of a suit for all 
purposes of the Civil Procedure Code, what is the necessity for 
enacting Ss. 107 (2) and 108. The scheme of the Code is 
clear that “subject to such conditions and limitations as may be 
prescribed, the appellate Court shall have the same powers and 
shall perform as near as may be the same duties as are confer- 
red and imposed by the Code on Courts of original jurisdiction 
in respect of suits instituted therein’—S. 107. See also S. 108. 
The circumstance that having regard to various considerations, 
the principle of abatement provided for by Rr. 3 and 4 of 
©. 22 has been made inapplicable to proceedings in execution 
of decrees does not, therefore, prima facte atfect any question 
which has to be decided with reference to an appeal. An appeal 
may be against a decree passed in a suit, against an order 
passed in execution, or against an order from which an appeal 
is specifically provided for. When any question arises with 
reference to an appeal, the provisions of law relating to hearing 
and disposal of appeals have to be looked into for guidance, 
and followed. The question at that stage is not how the 
matter has come before the appellate Court, but as to what the 
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powers and duties of an appellate Court are with reference to 
an appeal properly brought for its adjudication. 


Reference was made by the learned advocate for the 
respondent to R.4o0f O. 23, where itis enacted that nothing 
in O. 23 shall apply to any “ proceedings in execution of a 
decree or order,” the words used being the same as in R. 12 of 
O. 22. The learned advocate for the appellant sought to 
make out that none of the provisions of O. 23 would apply to 
an appeal against an order in execution of a decree. lam not 
satisfied that he has made good his contention. In my opinion, 
the inference, if any, to be drawn by a reference to O. 23, is 
rather in favour of the view I am inclined to take regarding 
the procedure to be followed in such appeals. 


As already mentioned, the inconveniences and difficulties in 
the way of applying the principle of abatement to execution 
proceedings pending in the execution Court do not exist with 
reference to appeals from orders relating to exccution. The 
decree-holder’s rights and privileges in the matter of filing and 
prosecuting execution petitions are quite different when his 
rights have been adjudicated upon by one Court but are pend- 
ing before a Court of appeal. Considerations of convenience 
also seem to point out to the same inference as is suggested by 
the wordings of the provisions of the Code. Unless law is 
clear on the point to the contrary, it would prima facie be 
unreasonable to allow an appeal to be pending in an appellate 
Court for three years simply because one of the parties to the 
appeal is dead, and it is not a sufficient answer to be told that 
the appeal is from an order relating to execution of a decree. 
If anything, appeals from such orders should be disposed of as 
early as possible and more speedily than appeals from decrees 
in suits. If in appeals from suits legal representatives of 
deceased parties have to be brought on record within 90 days, 
why should a longer period be provided for such purpose in 
case of appeals from orders passed in execution of decrees. As 
far as I am able to gather, the practice of the Court (at any 
rate till very recently) has always been to apply the principle 
of abatement to all appeals, including appeals preferred against 
orders in execution of decrees. With reference to death of 
parties in an “original petition ” pending investigation in the 
first Court, Ss. 141 and 146 have been applied in the matter 
of bringing legal representatives of deceased parties on record, 
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and the principle of abatement has been applied to such cases— 
see Rameshar Singh v. Bisheshar Singhi (a case that arose 
under the corresponding provision—S. 647 of the Code of 1882) 
—hbut it is not necessary to pursue this aspect of the matter 
further at present. ; 


The only decisions relating to appeals to which our atten- 
tion was drawn in which the question is discussed are those 
reported in Sundayee Ammal v. Krishnan Chetii and Hakim 
Syed Muhammad Taki v. Rat Fateh Bahadur Singhs. 


In Sundayee Ammal v. Krishnan Chettia the learned 
Judges Wallace and Tiruvenkatachariar, JJ., had a case where 
in a Letters Patent Appeal against an order in execution of a 
decree of a Subordinate Court, the legal representative of the 
deceased appellant applied to be brought on record. The 
learned Judges held that the rule in Palantappa Cheitiar v. 
Valliammai Acht4 did not apply to such a case, and made the 
following observations :—“ The ruling in Palantappa Chettar v. 
Valliammas Achis did not relate to the case of an appeal against 
an order in execution, and there are obvious difficulties, ¢.g., ques- 
tions of limitation, the maintainability of successive applications, 
etc., which will arise if the ruling is applied to cases of appeal. 
We are not prepared to extend the application of the ruling to 
the present case, and see no reason why the ordinary procedure 
relating to appeals when an appellant dies should not apply.” 
Those observations directly apply to the present case. The 
question arose in an appeal from an order passed in execution 
of a decree, and the learned Judges held that “the ordinary 
procedure relating to appeals when an appellant dies should 
apply to an appeal from an order passed in execution of a 
decree”. With respect, I entirely agree. 


The decision in Hakim Syed Muhammad Taks v. Rat 
Fateh Bahadur Singhs was by a Bench of three learned Judges. 
Justice Das was of opinion that the words “ proceedings in 
execution” occurring in R. 12 did not include proceedings in an 
appellate Court though the appeal was from an order passed in 
execution of a decree. Justice Kulwant Sahay was of a 
different opinion, and Justice Macpherson agreed with Justice 





1. (1885) I. L. R.7 All. 734 at 737. 
2. (1928) I. L. R. 51 Mad. 858:55 M. L. J. 497 
3. (1929) I. L. R 9 Pat. 372 (F. B.). 
4, (1926) I. L. R. 50 Mad. 1:51 M. L. J. 745 
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Kulwant Sahay. For the reasons given by the learned Judge 
Das, J., and for the other reasons mentioned above, I think that 
there is no reason to differ from the statement of law made in 
Sundayee Ammal v. Krishnan Chetti! more especially as 
that is in accordance with the practice followed in this Court, 
(as I understand it) at any rate, till very recently. 

The words used in O. 22, R. 12 and in O. 23, R. 4 are 
clear and specific. In these circumstances, as observed by Lord 
Halsbury, L. C., in Commissioners for Special Purposes of 
Income-taxr v. Pemsel®, I do not think it is competent to any 
Court to proceed upon the assumption that the Legislature has 
made a mistake. Whatever the real fact may be, I think a 
Court of Law is bound to proceed upon the assumption that the 
Legislature is an ideal person that does not make mistakes. It 
must be assumed that it has intended what it has said, and, I 
think, any other view of the mode in which one must approach 
the interpretation of a Statute, would give authority for an 
interpretation of the language of an Act of Parliament, which 
would be attended with the most serious consequences”. 

In my opinion, the appellant’s contention on this point 
should be overruled and three of these appeals should be held 
to have abated in the circumstances. 


Applications have been filed to bring on record the legal 
representatives of the deceased respondent—decree-holder—in 
these appeals, and we are asked to excuse the delay in filing the 
applications. An affidavit explaining the delay has-been filed, 
and we have also heard the learned advocates on this question. 
It was submitted that the practice of the Court of late has not 
been uniform, having regard to the decision of Waller, J., in 
C. M. P. No. 3223 of 1923, (19 L.W.—Short Notes, p. 43), and 
of the decision of the Patna High Court in Hakim Syed Muham- 
mad Taki v. Rai Faieh Bahadur Singhs. We have not been 
able to get at the order of Waller, J., as the papers are said to 
have been destroyed. In the special circumstances, I think that 
we should excuse the delay in the present cases and direct that 
the legal representatives be brought on record as respondents 
in these three appeals. 


No question of abatement arises in C. M. A. No. 63 of 
1928. 


1, (1928) L, L. R, 51 Mad. 858: 55 M. L. J. 497, 
2. (1891) A. C. 531 at 549. 3. (1929) I. L. R. 9 Pat, 372 (E. B.). 
R—106 
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In all these four appeals, the appellant raised a question of 
limitation and contended that the execution petitions were 
barred by limitation when they were filed. 


On the merits, C. M. As. Nos. 62 and 67 of 1928 have to be 
dismissed’ as no question of limitation was raised in the prior 
appeals—(C. M. As. Nos. 155 and 159 of 1925, which were dis- 
missed by the High Court)—filed by the present appellant 
against the orders passed by the District Judge, in these cases, 
deciding the only point raised in these cases against the appellant. 
The appellant is not entitled to again raise the question of limit- 
ation at this stage of the proceedings. C. M. As. Nos. 62 and 
67 of 1928 are accordingly dismissed with costs. 


As regards C. M. As. Nos. 63 and 64, the question of limita- 
tion, though not raised in the first counter-petition filed by the 
appellant before the Lower Court, was raised by him in a 
supplemental counter filed by him in the Lower Court. The 
appellant did not however appear at the hearing before the 
District Judge, but it was mentioned that the hearing of the 
petitions was advanced without notice to the appellant, and that 
was the reason why he did not appear on the advanced date of 
hearing. But no such point was raised in the grounds of appeal 
to this Court. Ifthe appellant’s version be true, one should 
have expected the appellant to make proper representations to 
the learned District Judge on the date to which the petitions 
were Originally posted for hearing, and have the mistake, if 
any, rectified. But on looking into the execution petitions filed 
by the decree-holder, we find that the question of limitation 
arises in these cases, and the decree-holder should—in the 
circumstances—be given an opportunity to show that the exe- 
cution petitions were not barred by limitation. C. M. As. Nos. 
63 and 64 of 1928 are therefore allowed and the execution peti- 
tions in these two cases are remanded to the Lower Court for 
fresh disposal, after giving the decree-holder an opportunity of 
showing, by reference to prior proceedings, that they were not 
barred by limitation when they were filed in Court. 

In the circumstances, the appellant must pay the costs of 
the respondent in these appeals. The costs in the Lower Court 
will be provided for by the District Judge when fresh orders are 
passed. 


B. V. V. C. M. As. Nos. 62 and 67 dismissed. 


C. M. As. Nos. 63 and 64 remanded. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice VENKATASUBBA RAO AND 
Mr. Justice RELLY. 


S. Srinivasa Aiyar and another .. Appellanist (Respondents) 
V 


Lakshmi Ammal alias Yogambal 
Ammal .. Respondent (Petitioner). 
Decree—Consiruction—Marmtenance decree in favour of Hindu widow 


—Charge over specific tems of famiy property—Arrears of maintenance 
—Remedy of decree-holder against famiy property not charged. 


A decree for maintenance obtained by a Hindu widow against her 
husband’s coparceners directed the latter to pay maintenance at a certain rate 
out of the assets of their joint family and further charged certain specific 
items of property with the maintenance. The payment of maintenance having 
fallen into arrears the widow applied by way of execution for attachment of 
the family house, an asset of the joint family but not anitem over which the 
charge was created. 


Held, that since the decree had provided for concurrent execution the 
application was legally sustainable, and ıt was not incumbent on the decree- 
holder to proceed against the security ın the first instance. 


Per Venkatasubba Rao, J.—If it is shown in such a case that the decree- 
holder’s application is mala fide, the Court may, ın the exercise of its dis- 
cretion, refuse the application and compel her to pursue her remedy 
against the security. 


Appeal against the order, dated 6th August, 1928, of the 
Court of the Subordinate Judge of Tinnevelly in R. E. P. 
No. 75 of 1928 in O. S. No. 2 of 1923 (A. S. No. 236 of 1925 
on the file of the High Court). 


N. A. Krishna Atyar for appellants. 


C. A. Seshagiri Sastri and S. Panchapakesa Sastri for 
respondent. 


The Court delivered the following 


Jupements. Venkatasubba Rao, J.—The Lower Court has 
made an order allowing execution and the defendants contend 
that that order is wrong, on the ground that the plaintiff is 
bound to proceed in the first instance against the properties 
charged under the decree. The decree sought to be executed is 
one for maintenance obtained by the plaintiff against her 
husband’s coparceners. Paragraph 2 directs the defendants to 
pay the plaintiff maintenance at a certain rate owt of the 
assets of their joint family and under paragraph 4 some specific 
items of property are charged with the maintenance awarded. 








*C. AL A. No. 89 of 1929. 18th August, 1932. 


Venkata- 
subba 
Rao, J. 


Reilly, J. 
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The plaintiff applied in the Lower Court by way of execution, 
for attachment of the defendants’ family house—an asset of 
their joint family but not an item over which the charge was 
created. The appellants’ contention is, that the plaintiff should 
not be permitted, before exhausting her remedies against the 
security, to attach their other properties. The appeal raises the 
question whether in the case of maintenance decrees providing 
concurrent remedies, there is a rule of law which makes it 
incumbent on the plaintif to proceed against the security in the 
first instance. The analogy of mortgage decrees which has 
been pressed on us is, in our opinion, inapplicable and no useful 
purpose will be served by our referring to the cases cited at the 
bar. Considerations that apply to decrees obtained by widows 
for maintenance are different from those that apply to mortgage 
decrees. The object of charging specific properties with the 
maintenance awarded to a widow is to safeguard her righi and 
to make it prevail against persons claiming under subsequent 
transfers; while the decree confers on her this special right 
there is no reason to hold that her ordinary right is curtailed 
while that very decree in terms provides concurrent remedies. 
If the defendant succeeds in showing that the plaintiff’s appli- 
cation is mala fide and oppressive and not made for a 
legitimate purpose, the Court may, in the exercise of its dis- 
cretion, refuse the plaintiff’s application and compel her to 
pursue her remedy against the.security. But, in the present 
case, the facts show that far from the plaintiffs action being 
mala fide, the defendants who own extensive property, are with- 
holding maintenance with the object of spiting the plaintiff. 

We confirm the Lower Court’s order and dismiss the 
appeal with costs. 

Reilly, J—I agree. If I may say so with respect, the 
decree made by the Subordinate Judge and amended by this 
Court on appeal does not appear to me to have been very 
happily worded. But I think there is no doubt that the Plaintiff 
(Respondent before us) is within her rights as given by that 
decree in applying for execution in respect of the particular 
arrears in question in this case against the assets of the joint 
family other than the charged property. 

B. V. V. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JuSTICE RAMESAM AND MR. JUSTICE 
MapHAVAN NAR. 


Pillutla Venkatasubbamma and .. Appellants (2nd Defend- 


another ani and 1st Defendant) 
U. 
Gollapudi Ramanadhayya and .. Respondents in both 
others (Plainiffs). 


Sust for partition between assignees of titerest in a usnfructuary 
mortgage of propertres—Decree n favour of plainitf—Finding that there 
was no dbenami transaciton in favour of one of the defendants—Appeal in 
respect of that finding and final withdrawal—Memorandum of objections 
by plasntif—Whether memorandum of objections could be urged despite 
withdrawal of appeal—O. 41, R. 22 (4), Civ! Procedure Code—Defendani 
in such a partition sutt whether liable to pay comri-Jees. 

The plaintiff brought a suit against defendants 1 and 2 for partition 
and possession of his share in suit properties with mesne profits. The plaintiff 
and the 2nd defendant were assignees of the interest of a usufructuary 
mortgage of the suit properties. The Lower Court decreed the suit for the 
plaintiff but found that the 2nd defendant’s husband in whose favour 
also the mortgage deed was executed was not a benamidar for lst 
defendant as contended by plaintiff. The 1st defendant preferred an appeal 
in respect of that finding and the plaintiff filed a memorandum of objections 
against 2nd defendant with regard to mesne profits claimed by himself. The 
appeal itself having been withdrawn, the question arose as to whether the 
plaintiff could be permitted to urge his memorandum of objections. The 
2nd defendant raised the contention that the appeal itself was invalid as it 
related only to a finding and since it was also withdrawn the memorandum 
of objections would have to be dropped also. 

Held, that the suit itself having been for a partition, each sharer was in 
the position of a plaintiff and therefore the 1st defendant could have asked 
for a decree for her half share and as that was refused an appeal would lie 
and once there was a valid appeal the withdrawal of it did not prevent the 
hearing of the memorandum of objections under O. 41, R. 22 (4), Civil 
Procedure Code. 

The defendant is merely to ask for his share and it is open to the Court 
to order the dcefendant’s share also to be separated and the right of the 
Crown to some revenue on the claim of the defendant is satisfied by the 
direction in the Stamp Act that the decree as finally drawn up should be 
stamped as an instrument of partition and except that stamp duty no other 
duty of court-fee is payable by the defendant in such a suit. 

Hem Chandra Mahto v. Prem Mahto, (1925) 90 I. C. 739, approved. 

Appeals against the decree of the Court of the Additional 
Subordinate Judge of Bapatla in O. S. No. 2 of 1925 (O. S. 
No. 23 of 1923, Sub-Court, Bapatla). 

B. Somayya and V. S. Narastmhachartar for appellants. 

M. Patanjali Sastri and Kasturt Seshagiri Rao for 
respondents. 

The Court délivered the following 

' JupcMEeNTs. Ramesam, J.—These are two cross-appeals 


against the decree in O. S. No. 2 of 1925 on the file of the 
*Appeals Nos. 467 of 1925 and 67 of 1926, 8th March, 1932. 





Ramesam, J. 
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Additional Subordinate Judge’s Court of Bapatla. The plaintiff 
in the suit was one Gollapudi Ramanadhayya, a retired Pleader 
of the District Court of Guntur. The suit is filed for partition 
of certain properties into two equal shares and for recovery of 
possession of one share with profits. There were four items of 
property which were the subject of the suit. They originally 
belonged to one P. Subramaniam, who was the adoptive father 
of Mangayya, the deceased husband of the 2nd defendant. 
Subramaniam executed a deed of usufructuary mortgage, 
dated Zist September, 1878, in favour of one Chimpiri for 
50 years. Chimpiri assigned the mortgage bond by a document, 
dated 27th July, 1885, Ex. A, to one Krishnayya who assigned 
his interest by sale deed, dated 19th July, 1908, Ex. G, in 
favour of the plaintiff and Mangayya, the son of the original 
mortgagor. The plaintiff's case was that Mangayya, in Ex. G, 
was only a benamidar for the lst defendant and the Ist 
defendant is therefore entitled to a half share of the mortgaged 
properties and the plaintiff to the other half, that afterwards 
the equity of redemption in items 1 and 2 of the mortgaged 
properties was purchased by the plaintiff himself and in the case 
of items 3 and 4 by the husband of the lst defendant under 
sale deeds, Exs. C and I, dated 10th December, 1900 and 17th 
December, 1900, respectively. The Subordinate Judge gave 
a decree for partition of the suit properties and for delivery of 
half share to the plaintiff. He also found that Mangayya, in 
Ex. G, was not a benamidar for the 1st defendant. Appeal 
No. 467 of 1925 was filed by the 2nd defendant against the 
decree in favour of the plaintiff. In the appeal the only point 
raised related to Ex. C. The 2nd defendant contended that the 
sale deed, Ex. C, was benami for the 2nd defendant and this 
being found against the 2nd defendant, the point is repeated in 
the appeal. Appeal No. 67 of 1926 was filed by the Ist 
defendant in respect of the finding that Mangayya, in Ex. G, 
was not a benamidar for the 1st defendant. Taking up Appeal 
No. 467 of 1925 first, we see no reason to differ from the 
conclusion of the Lower Court. The consideration for Ex. C 
consists of Rs. 200 which the vendee agreed to-pay in full 
satisfaction of the decree in O. S. No. 798 of 1889 obtained by 
Mahalakshmamma, wife of the vendor’s maternal uncle against 
his father Subramaniam and Rs. 100, cash paid before the 
Sub-Registrar. One of the attestors to Ex. C was the plaintiffs 
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clerk and he paid the money before the Sub-Registrar. There 
is no reason why this payment before the Sub-Registrar should 
be discredited. As to the other payment of Rs. 200 to Maha- 
lakshmamma, the matter 1s shrouded in some obscurity. The 
plaintiff is not able to say that he paid the amount direct to Maha- 
lashmamma. He had been executing the decree on her behalf 
as a pleader and in that capacity he made the payment to 
himself. There are other dealings between Mahalakshmamma 
and himself. Mahalakshmamma died leaving her two daughters 
who were living in the plaintiff’s house and the matter was 
ultimately adjusted between them and himself. One thing is 
certain, namely, no further execution of the decree was taken 
out against Mangayya, and this is all that the vendor can insist 
upon. The extinction of that decree is the consideration for the 
sale and as the decree was no more executed against him he 
got the consideration stipulated for. We find that Ex. Cis 
supported by consideration. Appeal No. 467 of 1925 therefore 
fails and must be dismissed with costs. 


We now come to Appeal No. 67 of 1926. This appeal was 
not pressed by the appellant and is withdrawn. It is therefore 
dismissed with costs of the 2nd respondent. But an important 
question arises in regard to this appeal. The plaintiff filed a 
memorandum of objections in relation to the mesne profits 
against the 2nd defendant and her tenants. This memorandum 
of objections was filed in Appeal No. 67 of 1926 and not in 
Appeal No. 467 of 1925. The reason that the plaintiff urges is 
that the tenants were not parties in Appeal No. 467 of 1925 and 
as he desired to have a decree for mesne profits both against 
the 2nd defendant and her tenants he could file the memorandum 
of objections only in Appeal No. 67 of 1926. To get rid of this 
memorandum of objections the 2nd defendant now contends 
that Appeal No. 67 of 1926 does not lie as it was only against a 
finding and as the appeal does not validly lie there can be no 
valid memorandum of objections in it. In reply it is urged by 
the plaintiff and by the lst defendant that the suit itself being 
one for partition, each sharer was in the position of a plaintiff. 
The Ist defendant could have asked for a decree for her half 
share and as this was refused by the Lower Court an appeal 
lies. To the argument so stated, the 2nd defendant objects that 
no court-fee was paid by the Ist defendant in the Court below. 
The result of accepting the 2nd defendant’s argument could 
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be that as no court-fee was paid by the Ist defendant in 
support of her claim for a decree for half share, there is no 
valid claim in the Court below and therefore no valid appeal 
in this Court. The question therefore resolves itself into this, 
namely, when in a suit for partition one of the sharers asks 
for a decree for his share he should have paid court-fee to make 
his claim effective. If there is a valid appeal in this Court, the 
withdrawal of the appeal by the appellant does not prevent the 
hearing of the memorandum of objections under O. 41, R. 22, 
cl. (4), Civil Procedure Code. But if the appeal itself was not 
validly filed, then the memorandum of objections could not be 
heard. In Shtvmurteppa v. Virappal it was observed at 
page 130: 

“Tt is the right of every defendant in a partition suit to ask to have his 
own share divided off and given to him, and the fact that the partition suit 
has been brought by a purchaser cannot alter or annul that nght.” 

With reference to an objection raised by the Subordinate 
Judge that the defendant will get his share and without any 
costs to him in court-fees, it was observed: 


“A defendant claiming a share on partitionis, qua that claim, in the 
position of a plaintiff and could be called on to pay court-fee on the value of 
his claim.” 


But that judgment does not make it clear when the court- 
fee can be demanded. That case arose before the present Stamp 
Act (II of 1899) was passed. The Act had been passed a month 
before the judgment of the High Court was delivered. But as 
no reference was made to the Act, the remarks of the High 
Court must have been made apart from the Stamp Act. In 
Nawab Mir Sadrudin v. Nawab Nurudin® the question was 
incidentally gone into by Sir Lawrence Jenkins, C. J., after- 
wards a Judge of the Privy Council. There the question arose 
in the stage of the execution after the passing of a decree. The 
learned Judge held that the order requiring the decree-holder 
to pay court-fees is erroneous when there is no such condition 
in the decree. In Hem Chandra Mahto v. Prem Mahio3 the 
question was elaborately examined by Mullick, Offg. C. J., and 


- Kulwant Sahay, J. (Patna). It was there held that the defend- 


ant is merely to ask for his share and it is then open to the 
Court to order the defendant’s share.also to be separated, and 
the right of the Crown to some revenue on the claim of the 





1. (1899) I. L. R. 24 Bom. 128. 2. (1904) I. L. R. 29 Bom. 79. 
3. (1925) 90 I. C. 739. 
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defendant is satisfied by the direction in the Stamp Act that 
the decree as finally drawn up should be stamped as an instru- 
ment of partition and except that stamp duty no other duty as 
court-fee is payable by the defendants in such a suit. We 
agree with the reasoning of Kulwant Sahay, J., in this judgment. 
The learned advocate for the 2nd defendant relied on the analogy 
of an administration suit and the decision in Shashi Bhushan 
Bose v. Manindra Chandra Nandyl. But, in our opinion, this 
has nothing to do with the matter and does not touch the 
reasoning in Hlemchandra Mahto v. Prem Mahios. The first 
of the two sentences from Shivmurteppa v. Virappa’, already 
quoted by me, was quoted with approval in Tukaram Mahadu 
v. Ramchandra Mahadu4. But nothing is said about court-fees. 
In Ramaswams Atyar v. Rangaswami.Aiyars it was held in an 
administration action that the Court is not entitled to demand 
from the creditors of the deceased court-fees on the value of 
their claims and S. 11 of the Court Fees Act should not be 
applied by analogy. We do not agree with the decision in Peda 
Nagabhushanam v. Pttchayya® in so far as it lays down that 
court-fees are to be paid. That decision might be distinguished 
on the ground that the decree provided that each of the defend- 
ants must pay the necessary court-fee before getting his share. 
We prefer the reasoning in the Patna decision already referred 
to. Weare therefore of opinion that Appcal No. 67 of 1926 was 
validly filed and the withdrawal of the appeal by the appellant 
cannot affect the memorandum of objections. The memorandum 
of objections has therefore to be considered and disposed of. 

It relates to (1) the plaintiff’s claim for mesne profits for 
an extra year, and (2) the difference in the rate awarded by the 
Subordinate Judge and the rate now claimed. The Subordinate 
Judge has awarded mesne profits only for three years. By the 
time the suit was filed, namely, 19th February, 1923, mesne 
profits for four years had accrued due to the plaintiff, the 
Maghabaula Amavasya of the four years all falling within three 
years prior to the plaint. The plaintiff claims for each year 
Rs. 330-7-6 instead of Rs. 300 awarded by the Court below. 
Without going into further details we may at once say that the 
learned advocate for the respondent has rightly conceded these 





1 (1916) I. L. R. 44 Cal. 890. 2. (1925) 90 I. C. 739. 
3. (1899) I. L. R. 24 B. 128. 4. (1925) I. L. R. 49 Bom. 672 at 683, 
5. (1931) 61 M L. J. 933. 6. (1917) 6 L. W. 448. 
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matters. Therefore it is enough io say that these two items are 
allowed in favour of the plaintiff. 

The next item in the memorandum of objections relates to 
the plaintiff’s claim for the subsequent profits. The Subordinate 
Judge left this for enquiry. But it appears that the various 
lease deeds filed in the case cover the subsequent years also, 
certainly up to March, 1928, when the usufructuary mortgage 
expired. Therefore there is no need for further enquiry. Here 
again we may observe that the learned advocate for the res- 
pondent has rightly conceded and therefore we hold that the 
plaintiff is entitled to mesne profits up to March, 1928. There- 
fore the plaintiff is entitled to subsequent profits at Rs. 344-80 
per annum for five more years. According to the definition in 
the Civil Procedure Code mesne profits include interest. Itis 
also so held in Girish Chunder Lahiri v. Shoshi Shikhareswar 
Royl and Pankunnt Menon v. Raman Menon’. But we think 
in this case it is enough to award interest at the rate of 4 per 
cent. per annum from the date of accrual up to the date of 
payment. 

There is only one other point which remains to be noticed. 
The suit was for partition on the ground that the plaintiff and 
the İst defendant were joint usufructuary mortgagees of the 
suit land. A decree was given on that footing. The decree was 
passed in 1925. The appeals and the memorandum of objections 
were also filed in 1925. The mortgage itself expired in March, 
1928. After that date the usufructuary mortgage ceased and the 
usufructuary mortgagee’s right also is extinguished. The mortga- 
gor who is now represented by the 2nd defendant would be 
entitled to the properties but for the fact that he in the meanwhile 
sold the properties. So far as items 1 and 2 are concerned, they 
were sold to the plaintiff under Ex. C and he is therefore 
entitled to possession as standing in the shoes of the mortgagor 
from March, 1928. The result is that the partition decree 
given by the Court below becomes unnecessary. It covers 
items 1,2, 3 and 4 and now il is not necessary to divide these 
four items into two equal halves. The plaintiff becomes 
entitled to items 1 and 2 wholly and it is enough to vacate 
the Lower Court’s decree and to modify it by saying that the 
plaintiff will be given delivery of possession of items 1 and Z 


Be OE ee 
1, (1900) L. R 27 I. A. 110: I. L. R. 27 Cal 951: 10 M. L. J. 356 (P. C.)- 
2, (1931) 61 M. L. J. 5% (F. B.). 
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and he is also entitled to mesne profits from March, 1928, up to 
the date of delivery of possession or three years from to-day 
whichever happens earlier. These mesne profits will, in the 
first instance, be collected from defendants 3 to 9, whoare the 
tenants of these two items. If any amount could not be re- 
covered from the tenants, it can be recovered from the 2nd 
defendant. The subsequent profits from to-day will be recovered 
from the tenants. The necessity for the modification of the 
decree so far as the memorandum of objections is concerned 
arose (first) on account of the slips of the Subordinate Judge 
and secondly on account of the mortgage expiring while the 
appeal was pending and the appeal happened to remain undis- 
posed of for five years. We do not therefore make any order 
as to costs of the memorandum of objections. 


Madhavan Nasir, J.—I agree and have nothing to add. 
KC: Decree modified. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras. ] 


PresENT:—Lorp Tomuin, Lorp THANKERTON, Lorp 
MACMILLAN, Lorp WRIGHT AND SIR GEORGE LOWNDES. 


The Guntur Cotton, Jute and Paper Mills 


Company, Limited, Guntur Appellanis* 
v. 
Rao Bahadur Pydah Venkatachalapathi 
and another Respondenis. 


Company—Dtrectors—Alleged mismanagenieni—Loan at excesstve 
rate of mterest— Decrees allowed io become barred—Liabtltity of directors. 


A company being in urgent need of money, the necessary finance was 
provided by borrowing from the wives of the directors, and the money was 
utilised for the proper purposes of the company. 

Held, that the directors were not liable to repay to the company the 
interest on the moneys thus borrowed, ıt not being shown that the rate of 
interest charged by the borrowers was, under the circumstances, excessive. 


In order to render directors of a company personally liable for allowing 
decrees to become time-barred, the onus is on the company to establish 
(1) that the decretal amonnt conld have heen recovered frem the judgment- 
debtors, and (2) that the failure to do this was due {o the negligence of the 
defendants-directors. 


Consolidated A ppeals No. 32 of 1931 from two decrees of 
the High Court of Madras, dated the 3rd February, 1928, 





"P. C. Appeal No. 32 of 1931. 28th July, 1932. 





Madhavan 
Nair, J. 


PC 





The Guntur 
Cotton, Jute 
and Paper 
Mills Co., 

Ltd - 
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passed on appeal from a judgment and decree of the Subordi- 
nate Judge of Guntur. 


The facts of the case are set out inthe judgments of the High 
Court, Madras, reported in 1928 M. W. N. 481 and 115 Ind. Cas. 
486 and are also concisely stated in the judgment of the Board. 


Sir Herbert Cunliffe, K. C. and Sir Thos. Strangman, for 
appellants, during the course of the arguments, referred to the 
following authorities :—Liguidators of Imperial Mercantile Credit 
Association v. Coleman, Imperial Mercantile Credit Association 
v. Coleman8, Transvaal Lands Company v. New Belgium 
(Transvaal) Land and Development Company3, North-West Trans- 
portation Company v. Beatty4 and Costa Rica Ratlway Company 
v. Forwood5. 

Upjohn, K. C. and Narasimham for lst respondent were not 
called upon. 

28th July, 1932. Their Lordships’ judgment was delivered 
by 

Sm Grorce Lownpes.—These consolidated appeals arise 
out of prolonged disputes over the management of a Madras 
manufacturing company which seems to have had an unusually 
troubled existence. The company was promoted in 1904 by 
the two respondents and one Majeti Subba Rao, since deceased, 
who were its first secretaries, treasurers and ex officto directors. 
Heavy litigation with its subscribers in respect of unpaid calls 
characterised its early years, no less than 500 suits, so their 
Lordships are told, being necessitated. The capital subscribed 
was insufficient, and loans from the local bank were required 
for the erection of buildings and the equipment of the mill, 
which seems to have proceeded at a somewhat leisurely pace 
during the succeeding decade; and it was not until August, 1914, 
that it was ready to commence the manufacture of jute bags 
for which it was intended. By that time it appears to have 
been heavily indebted. The bank refused further advances and 
the necessary finance was provided by borrowing from the 
wives of the respondents who were ladiesof means. For these 
loans, which began in 1913, promissory notes were given to the 
ladies. Subsequently a mortgage of the mill properties was 
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executed in favour of Sathirazu, the wife of the first respond- 
ent, whose advances amounted to Rs. 78,000. This mortgage, 
which is dated the 2nd June, 1918, is the focus of one of the 
principal disputes in the present appeals. 


In 1915 the tenure of the respondents as secretaries and 
treasurers of the company was enlarged to a life appointment 
and from that time onward there seems to have been open war 
between them and the shareholders. The auditor reported mis- 
management; the balance sheet for 1915 was thrown out at the 
general meeting; a request to call an extraordinary meeting 
was refused; criminal proceedings followed; rival meetings 
were held at which rival directors were elected. Eventually the 
appointment of the respondents was cancelled as from the 
31st March, 1918, but no new appointment was actually made 
untilthe 19th December following and the respondents continued 
as de facto managers until that date. 

On the 30th April, 1919, the suit out of which these appeals 
arose was instituted in the District Court of Guntur, in the name 
of the company, by the new secretaries and treasurers, and 
further litigation is, so their Lordships are told, still pending in 
India. The principal reliefs prayed in the suit were a declaration 
that the respondents were no longer entitled to take part in the 
management of the company, an injunction restraining them 
from so doing, an account of their stewardship from 1904, and 
an indemnity against loss suffered by the company in respect of 
“acts oÍ misappropriation and fraud and other acts of non- 
feasance, misfeasance and malfeasance” during the period of 
their management. 


The suit was defended by both the respondents. Issues 
were raised, and after a trial which extended to some 60 hear- 
ings, and has produced a record of over a thousand pages, only 
a fraction of which has been found material in the present 
appeals, the learned District Judge on the 24th April, 1922, 
delivered his judgment and passed a preliminary decree. By 
this the declaration, injunction and account prayed for were 
granted, and the respondents were ordered to pay to the conu- 
pany Rs. 18,000 by way of damages in respect of a certain 
lease of the mill premises which will be referred to in greater 
detail hereafter, together with a small sum for rent (not now 
in dispute) and Rs. 7,039-10-8 in respect of commission received 
by them to which they were held to be not entitled. The first 
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respondent wasalso ordered to refund to the company a sum of 
Rs. 2,200-4-3 received by him under a subsequent lease by way 
of secret profit. 


The account was ordered to be taken by a commissioner, 
and was to include the amount payable to the plaintiff company 
in respect of any of certain decrees which he should find to have 
been allowed to have become time-barred by the neglect or 
collusive act of the respondents. 


Against this decree both the company and the first respond- 
ent appealed to the High Court. In the meantime the comm s- 
sioner made two reports which were considered by the successor 
of the Trial Judge and on the 4th April, 1924, he made a final 
decree in the case embodying the material terms of the preli- 
minary decree and, asa result of the commissioner’s reports, 
ordered the respondents to pay further sums of Rs. 46,011-10-0 
in respect of interest debited to the company on the loans before 
referred to, and Rs. 4,430-9-7 on account of barred decrees. 
The respondents were also ordered to pay the costs. 


Further appeals against the final decree were lodged by the 
company and the first respondent and all the four appeals were 
heard together. Judgment was delivered on the 3rd February, 
1928, with the result that the company’s appeals were dismissed, 
and on the first respondent’s appeals both the preliminary and 
final decree of the District Court were varied. The Rs. 18,000 
damages were reduced to Rs. 12,370-8-0; the Rs. 7,039-10-8 for 
commission, and the Rs. 46,011-10-0 in respect of interest on 
loans were eliminated; the Rs. 4,430-9-7 on account of barred 
decrees was reduced to Rs. 484-5-4, and the costs were toa 
large extent laid upon the present appellants. 


The company now appeals to His Majesty in Council, com- 
plaining not only of these variations but seeking also wider 
reliel than was accorded to it by the District Judge. On the 
other side only the first respondent (who was the second 
defendant in the suit) has been represented before the Board. 

Their Lordships have not thought it necessary in this case 
to hear counsel for the first respondent as they are satisfied 
that the conclusions come to by the learned Judges of the High 
Court cannot be attacked by the appellant company. They will 
give their reasons briefly under the four heads of complaint 
which have been argued before them. 


~ 
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On the first head the main contentions of the company were 
concerned with the mortgage in favour of Sathirazu, the wife 
of the first respondent. It was executed, as already stated, on 
the 2nd January, 1918, and was for Rs. 1,23,354-11-9 which 
was said to be the amount due for principal and interest in 
respect of the ladies advances up to the 2nd January, 1918. 
Inasmuch as the mortgagee was not made a party to the suit it 
is manifest that the company’s contention that the Courts in 
India should have held the mortgage to be void cannot be 
supported. There is apparently still pending in the local 
Courts a suit by the mortgagee for the enforcement of her 
security in which all questions as to the validity of the transac- 
tions can be decided between the proper parties. 

But it is further contended that a sum of Rs. 74,000 which 
was repaid to Sathirazu by the respondents, in part after the 
date when their activities as secretaries and treasurers should 
have ceased, ought to have been ordered to be refunded by them. 
Both the District Judge andthe High Court refused to accede to 
this contention and their Lordships have no doubt they were 
right. It is not now at all events disputed that a sum of Rs. 78,000 
was in fact advanced by the lady and was utilised for the proper 
purposes of the company. There is no ground therefore upon 
which the repayment of the smaller sum out of the funds of the 
company can be impugned. 

There remains under this head only the question of the 
Rs. 46,011-10-0 in respect of interest which the District Judge 
ordered to be repaid but which the High Court disallowed. The 
ground of this claim was that the rate of interest on Sathirazu’s 
advances to which the respondents had committed the company 
was excessive. It is, their Lordships think, a sufficient answer 
to this contention to say that no attempt was made on behalf of 
the company to prove that the money, of which it is clear the 
company was in urgent need, could have been raised at any 
lower rate. It was suggested in the Trial Court that the real 
lenders were the respondents, but this was not established, and 
no charge of this nature has been made before the Board. 


Turning next to the question of the leases, the matter- 


stands as follows. The mill as already stated was completed in 
1914. The respondents however soon found that they could 
not work it on the company’s account at a profit and a system 
of so-called “leasing ” was adopted. The method as explained 
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to their Lordships was to make a contract with the “ lessee” 
for the supply of a certain quantity of jute which the company 
was to manufacture into bags for him at a fixed rate, the com- 
pany’s profit on the transaction being the difference between 
the actual cost to them of the process of manufacture and the 
rate agreed on. 


The lease in 1915 was advertised and the tender of one 
Nalam was accepted. He agreed to supply 4,000 puttis of jute 
and to pay Rs. 22 per puth for the cost of manufacture (a puth 
being the equivalent of 500 lbs.), and at this price the company 
apparently made a profit. Subsequently to the acceptance of his 
tender a partnership was formed under which Nalam agreed to 
share the profits of his contract with one Chennaya and 
Satyanarayanamurthy, the first respondent’s son, whose share 
was to be &-annasin the rupee. The appellant company charged 
that the son’s name was merely a cloak for the two respondents 
who were thus secret sharers, and that the lease was a fraud on 
the company. The Trial Judge held this charge to be unsustained. 
Fle was, however, of opinion that the respondents could and 
ought to have secured the rate of Rs. 26-8-0 per putti instead 
of Rs. 22, and he held them responsible for the difference of 
Rs. 4-8-0 in respect of the 4,000 putits, i. e., the sum of 
Rs. 18,000 which was included in the preliminary decree. 


In the High Court Wallace, J., agreed with the Lower Court 
that there was no evidence that the respondents were interested ` 
in or had made a secret profit from the lease, and he thought 
that there was no evidence to support the higher rate of 
Rs. 26-8-0. He also pointed out that in any case the Rs. 18,000 
awarded was wrong as in fact the whole of the 4,000 4uttis had 
not been manufactured but only 2,749. His colleague, Srinivasa 
Aiyangar, J., disagreed on the main question of liability. The 
reasoning of his judgment on this point is not very clear, but 
he seems to have thought that there was evidence to support 
both the higher rate of Rs. 26-8-0 and a secret interest of at all 
events the first respondent in the lease. He therefore affirmed 
the finding of the Trial Judge as to the liability of the respond- 
ents for the difference of Rs. 4-8-0 per putti, but he agreed 
with his learned colleague that it could only be charged upon 
the 2,749 putts actually manufactured. In the result, by the 
decree of the High Court the Rs. 18,000 was as above stated 
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reduced to Rs. 12,370-8-0. Their Lordships are told that a 
further appeal upon this point under the provisions of the 
Letters Patent, based upon the difference of opinion between 
the learned Judges, is still pending in the High Court, but there 
is no appeal by the first respondent before this Board and the 
decree for Rs. 12,370-8-O, so far as the Board is concerned, 
stands. 


The appellant company now seeks to restore the figure of 
Rs. 18,000 awarded by the Trial Judge, but their Lordships have 
some difficulty in understanding upon what this contention 1s 
based. Assuming in the company’s favour that there was 
sufficient evidence to support the higher rate of Rs. 26-80 and 
that the respondents were guilty of a breach of their duty to the 
company in accepting the Rs. 22, it clearly does not follow that 
they were responsible [or any loss in respect of the unmanufac- 
tured putits. The raw material for the balance was not supplied 
by the lessee, and there is no evidence that this was in any way 
the fault of the respondents, or that damages could liave been 
recovered from the lessee. They think therefore that this claim 
must necessarily fail. 


The only other question raised under this head was as to 
the subsequent lease for 1918-1919. It was put up to auction 
and knocked down to one Varadaraghaviah, the brother of the 
second respondent. It is the company’s case that this auction 
was collusive, but both Courts in India have negatived the 
contention and this point has not been pressed. It was, however, 
concurrently found that after the auction the first respondent 
was given a 2-anna share in the proceeds of the contract which 
worked out at Rs. 2,200-4-3 and for this sum he has been made 
liable. He has not appealed and his liability stands. The 
contention of the company before their Lordships is that he 
should have been charged with the whole profits of the partner- 
ship and not merely with his individual share. In the Trial 
Court this claim was supported by reference to the case of 
Liquidators of Imperial Mercantile Credit Association v. 
Coleman. The contention does not appear to have been pressed 
in the High Court, and under the circumstances their Lordships 
think it sufficient to say that the case in question was rightly 
distinguished by the Trial Judge, and that upon the facts proved 
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the liability of the first respondent could not be held to extend 
beyond his 2-anna share. 

The third head of complaint concerns the commission. 
Under the Articles of Association of the company the respond- 
ents as secretaries and treasurers were jointly entitled to a 
commission of 12 per cent. upon the profits of the company, 
and they drew on this account during the years 1915-1917 
sums amounting to Rs. 7,039-10-8. At the trial it seems to have 
been contended that owing to their mismanagement of the 
business of the company they were not entitled to any remunera- 
tion and that this sum should be refunded. To this contention 
the Trial Judge acceded, basing his decision upon S. 220 of the 
Indian Contract Act. This item was struck out of the decree 
by the High Court. It was pointed out in the judgment that 
the only claim made in the plaint was that the respondents were 
not entitled to any commission after the 31st March, 1918, 
when their appointment as secretaries and treasurers was said 
to have been determined, and that therefore the company’s 
contention on this head was not open. Thelearned Judges were 
also of opinion that it had not been proved that the respondents 
had been guilty of any misconduct during the years in question. 
Their Lordships see no reason to differ from the conclusions so 
come to, and they think that this item was rightly disallowed. 

It only remains to deal with the claim in regard to the 
time-barred decrees. Of these a detailed list of 144 decrees 
was laid before the Commissioner upon which he found the 
respondent liable on the ground of negligence for Rs. 9,897-15-6 
in respect of 39 decrees. This was reduced by the District 
Judge to Rs. 4,430-9-7 upon 16 decrees. The High Court 
allowed only Rs. 4845-4. Under this head the claim of the 
appellant company before the Board was for the restoration of 
the amount allowed by the Commissioner, but the argument 
was in effect confined to certain items in respect of which it 
was said that the respondents had admitted liability before the 
District Judge. 

There was their Lordships think no possible ground upon 
which the Commissioner’s figure could be supported. In order 
to debit the respondents with the unrealised amounts of these 
decrees it was necessary for the appellant company to show that 
the amount in each case could have been recovered from the 
decretal debtors and that the failure to do this was due to the 
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negligence of the respondents, but no attempt seéms to have 
been made to establish either branch of the charge. 


Their Lordships are also unable to accede to the argument 
as to the so-called admissions. The District Judge no doubt 
says in his judgment that as to 13 items of which the numbers 
ate specified “the defendants’ pleader states that he has no 
objection,” and that item 79 was also given up on a scrutiny of 
the records. In the judgment of the High Court, however, only 
2 of the 13 items and item 79 are said not to have been 
contested. Their Lordships are asked to hold on the state of 
the record that the learned Judges of the High Court had over- 
looked the admission as to the other 11 items. This in the 
-absence of clear evidence on the point their Lordships are 
unable to do. It is quite possible that the admission was 
disputed in the High Court or it may have been allowed to be 
withdrawn. If sucha slip had been made the attention of the 
Court should have been called to it in India. So far from this 
having been done, their Lordships find that in the company’s 
petitions for leave to appeal to His Majesty in Council no 
suggestion that anything of the kind had occurred, though 
other grounds of complaint are set out in great detail. 

For the reasons given their Lordships are of opinion that 
the appeals must fail and should be dismissed with costs. They 
will humbly advise His Majesty accordingly. 

Solicitors for appellants: Douglas, Grant & Dold. 

Solicitors for 1st respondent: Barrow, Rogers and Nevill. 


K. J. R. Appeal dismissed. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad. ] 
PRESENT:—Lorp BLANEsBURGH, Lorp RUSSELL oF 
KILLOWEN, Lorp SALVESEN, SIR GEORGE LOWNDES AND SIR 
DInsHAH MULLA. 


Hansraj Gupta and others A ppellants* 
v. 
N. P. Astbana and others Respondents. 


Companies Act (VII of 1913), S. 156—Contributory—Ltabuity of— 
Nature of—Contract for taking shares illegal—Applicant placed on the 
register—Effect of. 





“P. C. Appeal No. 127 of 1930. 
Allahabad Appeal No. 1 of 1930. 


28th July, 1932. 





Lord Russell 
of Killowen, 


860 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


Where, at the commencement of the winding up, the appellant was and 
had been in fact for over three years entered on the register of shareholders 
as the holder of shares, with his full knowledge and consent, his liability 
under S. 156 of the Indian Companies Act in respect of the shares is absolute 
and flows from the fact of his being in the register ın respect of those shares, 
Even if he took the shares under a contract with the Company. which is found 
to be illegal and void as offending against the provision of S. 105 of the 
Companies Act, that does not affect his liability to contmbute on the winding 
up. The original contract may supply the reason for his name having been 
placed on the register in respect of the shares, but after the winding up his 
liability ın respect of the shares arises er lege and not es contracts, 

Appeal No. 127 of 1930 from the judgment of the High 
Court of Allahabad, reported in In re Dehra Dun-Mussoorie 


Electric Tramway Co., Ltd., (1930) I. L. R. 52 All. 406. 
L. Cohen, K. C. and W. Wallach for appellants. 
D. N. Priit, K. C. and 4. R. Thomas for respondents. 


28th July, 1932. Their Lordships’ judgment was deli- 
vered by 


Lord RUssELL or Kittowen.—In this appeal, and in another 
appeal (No. 86 of 1930), in which the same parties are 
concerned, the relevant facts cover much common ground, and 
they were accordingly heard together. 


Lala Raghu Mal (who will be referred to as the testator) 
was a shareholder in a company (herein called the company) 
named the Dehra Dun-Mussoorie Electric Tramway Company, 
Limited, which was incorporated under the Indian Companies 
Act, 1913, on the 23rd August, 1921. He carried on business 
under the style of Madharain-Hardeo Das at Calcutta and under 
the style of Madho Ram-Bud Singh at Delhi. 


On the 23rd February, 1922, he entered into a contract in 
writing with the company (modified in some respects at a later 
date) by which he agreed to supply large quantities of tramway 
construction material to the company. Clause 16 of this contract 
was in the following terms :— 

“The Company shall pay to the Contractors by way of advance when 
the Contractors have placed the orders in accordance with the terms of 
paragraph No. 6 above, twenty-five per cent. of the value of such materials 
for which firm orders shall have been placed as aforesaid by the Contractors. 
Any amount of advance or advances so paid shall be deducted from the final 
payments for the respective materials as in paragraph No. 13 above.” 

On the same date a sum of Rs. 27,000 was paid to the 
testator, and a letter was written to him, signed by one Beltie 
Shah, as managing agent on behalf of the company, in which 
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it was stated that 


“We have to-day paid you Rs. 27,000 (rupees twenty-seven thousand) 
by way of an advance and this amount will be deducted from your bill for 
the second shipment. Your receipt for the above amount will be understood 
to have been given on acceptance of these terms.” 


A receipt, dated the 23rd February, 1922, was given on 
behalf of the testator for this sum of Rs. 27,000, “ being the 
amount of advance for the order for rails placed with us by 
them in terms of their letter . . . dated the 23rd February, 
1922. This amount is to be adjusted hereafter from our bills 
for supply of rails.” 

Some correspondence took place later in the year between 
the parties relative to this sum, but the contract between the 
parties in relation thereto must, their Lordships think, be 
sought only in the document of the 23rd February, 1922. 

On the 12th August, 1922, a conversation took place between 
the testator and Beltie Shah, as a result of which the testator 
signed or authorised the signature on his behalf of two forms 
(dated the 12th August, 1922) applying for further shares 
in the company. By one form he applied for 10,000 ordinary 
shares of Rs. 10 each; by the other he applied for 250 preference 
shares of Rs. 100 each. It will be sufficient to set out the terms 
of the application form for the ordinary shares. It was 
addressed to the directors of the company and ran thus: 


“Having paid to the Company’s agents, the Messrs. T. Beltie Shah 
Gilani, the sum of Rupee one per share on ten thousand ordinary shares of 
Rs. 10 each in the above Company, I request you to allot me that number of 
shares, upon the terms of the Company’s prospectus, dated 15th August, 1921, 
and I hereby agree to accept the same or any smaller number of shares that 
may be allotted to me, and to make further payments thereon in accordance 
with the prospectus, and I authorize you to register me as the holder of the 
said shares” 

Although the forms state that moneys have been paid, no 
payment in respect of the shares was in fact made until the 


13th September, 1922. 


What exact agreement was come to on the 12th August, 
1922, can only safely be gathered from the terms of the follow- 
ing letter (No. 3452/M.H.), which is dated the 13th September, 
1922, addressed to the testator’s firm, and signed by the secre- 
tary of the company :— 

l “ With reference to the arrangements arrived at in Calcutta with your 
principal, Lala Raghumal, when the latter agreed to take additional shares of 
the face value of Rs. 1,25,000, the applications for which you have already 
submitted in consideration for the same, we hereby agree to place our orders 


for materials required for the tramway through you and to give you consi- 
deration of all reductions which may be obtained either by you or by us on 
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any tender submitted to our Consulting Engineers for the respective 
materials aforesaid. 


“It is understood that you will pay us now the application and allot- 
ment money for these shares and that the balance of money on these shares 
will be payable by you on or after April, 1923, either by giving us credit in 
the invoices for materials or by cash payments. The orders for the material 
aforesaid will not be placed by you unless and until our Consulting Engineers 
approve of the respective firms or suppliers. AJ! other conditions relating 
to this arrangement will be the same as already exist between us by virtue of 
of the agreement dated the 23rd February, 1922. 


“This arrangement includes orders to be placed by us for the proposed. 
extension between our present terminus at Mussoorie andthe Library. Itis 
understood that the proposed extension will be carried out as and when the 
Company decides.” 


On the same day the company wrote two other letters to 
the testator, agreeing to give him 10 per cent. commission on 
certain tramcars and equipments for which orders had 
already been placed elsewhere. On the same day there was 
paid to the testator out of the company’s funds a sum of 
Rs. 35,000, for which a receipt was given in the following 
terms :— 


“ Received from the Dehra Dun-Mussoorie Electric Tramway Company, 
Ltd, the sum of Rs, 35,000 (Rupees thirty-five thousand) only, being advan- 
ces for orders placed with us as per their letter No. 3452/M.H. of date. 


“Dated the 13th September, 1922.” 

On the 13th September, 1922, the application and allotment 
moneys payable in respect of the shares covered by the applica- 
tion forms were paid to the company by the testator. The 
shares were allotted, and the testator was entered in the share 
register of the company as the holder of the said 10,000 ordinary 
shares and 250 preference shares, which will be hereafter 
referred to as the shares now in question. 

The company failed to perform its obligations under either 
of the contracts above referred to, with the result that in the 
month of August, 1924, the testator instituted in the High. 
Court of Calcutta a suit (No. 2251 of 1924) claiming damages. 
and other relief in respect of the breaches by the company of 
the said contracts. Before this suit came to trial the company 
was ordered to be wound up by the High Court of Allahabad, 
the commencement of the winding up being the 29th January, 
1926. 

The testator died on the 5th September, 1926. The five- 
appellants in the appeal No. 86 of 1930 are his executors. 


On the 25th November, 1926, the official liquidators of the- 
company served a notice on the testator’s executors that the- 
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list of contributories of the company would be settled on the 
7th January, 1927, and that the executors were included in the 
list in respect of the shares now in question. 


In January, 1927, the executors applied to the Court at 
Allahabad asking (1) for permission to continue the suit 
No. 2251 of 1924, and (2) that their names should not be put 
on the list of contributories until that suit had been disposed of- 
On the 19th July, 1927, the application, in both its branches, 
was refused. 


The executors therefore brought forward their claims for 
breaches of contract in the liquidation. Judgment on them was 
delivered on the 14th May, 1929, by Mukerji and Young, JJ. 
In respect of the claim to damages for breach of the earlier 
contract there was awarded to the claimants as damages a sum 
of Rs. 7,884, with interest at 12 per cent. per annum from the 
Ist July, 1923, to the date of the winding up of the company. 
In respect of the claim to damages for breach of the later 
contract, the learned Judges held that the contract was an illegal 
agreement, being in contravention of S. 105 of the Indian 
Companies Act, 1913, with the result that, although there had 
been a breach on the part of the company, the claimants could 
recover no damages. 


Meanwhile, on the 26th March, 1928, the official liquida- 
tors of the company had made an application in the winding up 
against the executors, by which they sought to recover from 
them as debtors to the company (amongst other sums) the 
said two sums of Rs. 27,000 and Rs. 35,000, and, in addition, a 
sum of Rs. 7,703-13-0, balance shown to be due on an account 
in the books of the company, which included as debits against 
the testator the said two sums of Rs. 27,000 and Rs. 35,000. 


Judgment on this application was delivered by the same 
learned Judges on the 14th May, 1929. They held, apart from 
the question whether any part of the claim was barred by limi- 
tation, (1) that the sum of Rs. 27,000 was only an advance 
towards price and not a deposit or earnest moncy, that the 
liquidators were entitled to recover it, but that the executors 
were entitled to set off against it the damages awarded to them 
as aforesaid; (2) that the sum of Rs. 35,000 was paid also by 
way of an advance towards price and not as a deposit or 
earnest money, and that the liquidators were entitled to recover 
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it; and (3) that they were also entitled to recover the balance 
on account of Rs. 7,703-13-0. 


Upon the questions of limitation their findings were as 
follows: As to the sum of Rs. 27,000, they held that it became 
repayable at the end of June, 1923, when the company made 
default in taking delivery of goods, and that accordingly the 
period of limitation (whatever it might be) commenced to run 
on the Ist July, 1923; that Art. 51 of the first schedule to the 
Limitation Act applied and that accordingly the period of limi- 
tation would not expire until the 1st July, 1926. As regards 
the sum of Rs. 35,000, they held that the contract under which 
it was paid being illegal, the money became immediately repay- 
able as money had and received on the 13th September, 1922. 
If the company had known of the transaction, then Art. 62 
would apply and the period of limitation would expire on the 
13th September, 1925. They found, however, that the company 
was never aware of the payment, and that either Art. 95 or 
Art. 120 applied, with the result that the period of limitation 
would not expire at the earliest until the 13th September, 1928. 
As regards the balance of Rs. 7,703-13-0, they held that the 
period of limitation began to run on the 3lst March, 1924, the 
end of the year of account with the result that under Art. 85 
the period did not expire until the 31st March, 1927. 


It will be observed that in the case of each of the three 
items the learned Judges found that the period of limitation had 
not expired, but was still current at the date of the commence- 
ment of the winding up, vis., the 29th January, 1926. Upon that 
footing they held that all three sums were recoverable, upon the 
ground that the rule of limitation would cease to apply to any 
debt not already barred at the commencement of the liquidation. 
«If any claim happens to be within limitation when the winding 
up commenced, there would be no further application of the 
rule of limitation.” In the result they allowed the claims of 
the official liquidators for recovery of the three sums, amount- 
ing altogether to Rs. 69,703-13-0, with simple interest at 9 per 
cent. per annum, from the 31st March, 1924, to the date of the 
claim, with interest upon the aggregate amount (vis. 
Rs. 94,710-2-0) at 6 per cent. per annum until realisation. 

The next event was a petition presented to the High Court 
at Allahabad by the executors, praying that their names might 
be removed from the list of contributories of the company with 
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regard to the shares now in question, and further praying that 
the sum of Rs. 31,250 paid as application and allotment moneys 
with regard thereto might be paid to the executors, with 
interest thereon at 12 per cent. per annum. 

The foundation for this application was (not unnaturally) 
the fact that the Court had already adjudicated upon the agree- 
ment entered into on the 12th August, 1922, and the 13th 
September, 1922, and had in proceedings between the same parties 
pronounced it to be illegal and void. Judgment was pronounc- 
ed by Mukerji and Young, JJ., on the 20th November, 1929. 
The learned Judges held that the application was out of time, 
not having been made within 30 days of the 19th July, 1927, 
being the date on which the Court had refused the application 
of the executors to postpone the placing of their names upon 
the list of contributories until their suit in the High Court of 
Calcutta had been disposed of. This decision turned upon a 
question of construction of the Allahabad High Court Rules 
under the Indian Companies Act. The application was, 
however, also considered on the merits and dismissed, upon the 
ground that there existed a valid contract to take the shares to 
which the illegal agreement was only collateral. 

The two appeals which have been presented to His Majesty 
in Council, and have been argued before the Board, may now 
be defined. The one (No. 127 of 1930) was presented by four 
of the testator’s executors against the liquidators and the 
remaining executor, and seeks to reverse the High Court’s 
decree dismissing the application in regard to the list of contri- 
butories. The other (No. 86 of 1930) was presented by all the 
executors against the liquidators, and seeks to reverse the 
decree of the High Court passed in accordance with the judg- 
ment which allowed the claims of the liquidators to the three 
sums of Rs. 25,000, Rs. 37,000 and Rs. 7,703-13-0. 

There has been no appeal from the High Court’s decree 
upon the claims of the executors in the liquidation for damages 
for breaches of contract. 

Their Lordships have deemed it advisable to reserve 
further consideration of appeal No. 86 of 1930, but they do not 
consider it necessary to delay dealing with appeal No. 127 of 
1930. 

Upon that appeal it was contended (1) that it had been 
decided as between the parties in other litigation that the 
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arrangements of the 12th August, 1922, and the 13th Septem- 
ber, 1922, constituted one indivisible contract, which was illegal 
and void; (2) that these matters were res judicaiae, and 
(3) that since the contract to take shares was void, the executors 
were under no liability in respect of the shares, but were entitled 
to have their names removed from the list of contributories, 
and to have the application and allotment moneys repaid. 


Other arguments were advanced, but, in their Lordships’ 
opinion, this appeal should be dismissed upon one short but 
sufficient ground. They will assume in favour of the appellants 
that the matters claimed to be res judtcaiae were res judtcatae 
within the Code of Civil Procedure, but although they are 
prepared to make this assumption, they desire to state clearly 
that they do not assent to the view of the High Court that the 
contract in question contravened the provisions of S. 105 of the 
Indian Companies Act. But even with this assumption made 
in their favour, the appellants cannot, in their Lordships’ view, 
succeed. Whatever may have been the rights and liabilities of 
the testator before the winding up intervened, the position was 
altered by the happening of that event. At the commencement 
of the winding up he was and had for over three years been 
entered on the register of shareholders as the holder of the 
shares now in question, with his full knowledge and assent. On 
the winding up, S. 156 of the Indian Companies Act came into 
play. His liability under that section in respect of the shares 
was absolute and flowed from the fact of his being on the 
register in respect of those shares. The original contract 
may supply the reason for his name having been placed on 
the register in respect of the shares, but after the winding up 
his liability in respect of the shares arose ex lege and not ex 
contractu. It was conceded that the position of the executors 
was no better than that of the testator. In.their Lordships’ 
opinion, this point disposes of the first appeal, which should 
accordingly be dismissed. This view renders it unnecessary to 
consider whether the application was out of time. Their Lord- 
ships, however, think it right to state that, as at present 
advised, they are unable to understand how the period of 
30 days mentioned in R. 58 of the Rules before mentioned can 
have commenced to run unless and until the notice contemplated 
by R. 57 had been served. This admittedly was never done. 
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Their Lordships will humbly advise His Majesty that this 
appeal (No. 127 of 1930) should be dismissed. The appellants 
will pay the costs of the appeal. 

Solicitors for appellants: Messrs. W. W. Box & Co. 

Solicitors for respondents: Messrs. Cardew, Smith & 


Ross. 
De R Appeal dismissed. 





[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—-Sirk Murray Coutts Trotter, Kt., Chief 
Justice, Mr. Justice BEASLEY AND Mr. Justice PAKENHAM 
WALSH. 


Ramammal .. Petttoner* 
Y 


Vijayaraghavalu Naidu and another .. Respondents. 


Criminal Procedure Code (V of 1898), S. 491— Application for writ 
of Habeas Corpus—Costs—Jurisdichon of Couri. 


The High Court has no jurisdiction to award costs in an application for 
a writ of Habeas Coipus. 


Petition praying that in the circumstances stated in the 
affidavit fled therewith, the High Court will be pleased to issue 
a writ of Habeas Corpus to the respondents herein to produce 
the body of the petitioner’s unmarried minor son, Thiruvengada- 
swami, in Court and also to issue an injunction restraining the 
said respondents froin celebrating the marriage of the said 
minor on the 24th June, 1928, or any other day pending this 
petition. 

K. S. Destkan for petitioner. ` 

V. V. Srinivasa Atyangar and C. Sarangaraja Aiyangar 
for respondents. 

The Court made the following 

ORDER.—This petition is withdrawn. We very much 
regret to come to the conclusion that we have no power to grant 
costs proprio motu. In some ways perhaps it is to be regretted 
that we have not because a lot of these applications are so 
thoroughly frivolous—I do not say anything about this one— 
that I think that the losers ought to be penalised for vexatious 
proceedings. However, costs are a creature of statute or 
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statutory rules and in the absence of either in this case, we 
must hold that we have no jurisdiction to award costs. 


S. R. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr. JUSTICE RamEsAM AND MR. JUSTICE 
CoRNISH. 


S. Alwar Chetty .. Appellani* (Plaintiff) 
v. 
The Madras Electric Supply Corpora- 
tion, Ltd. .. Respondents (Defts.). 


Nutsance—Notse and vibration—Electric dynaimos—Owwner of ad- 
jacent premises—Right to sue for damages and tnjunction. 


A suit is not maintainable by a non-occupying owner in respect of a 
nuisance which is only alleged to be personally injurious to the occupier. An 
owner, as distinguished from the occupier, can sue without joining the 
occupier if the nuisance is such as to cause injury to the reversion, in case 
the nuisance is of a permanent character and injurious to the property. 


Jones v. Chappell, (1875) 20 Eg. 539; House Propertyand Investment 
Company v. H. P. Horse Natl Company, (1885) 29 Ch. D. 190 and Jones v. 
Llanrwst Urban District Councd, (1911) 1 Ch. 393 at 404, referred to. 


The Madras Electric Supply Corporation, Ltd. were authorised by a 
licence from the Government of Madras to supply electricity to the City. The 
plaintiff who was owner of a certain house adjoining the building of the 
Electric Supply Corporation sued for an injunction and damages on the 
ground that owing to noise and vibration caused by the dynamos worked by 
the defendants his properly was affected injunously. 


Held, on the evidence, affirming the judgment of Waller, J., that no such 
nuisance as would entitle the owner for a claim of damages or injunction had 
been made out. 


Distinction between temporary and permanent nuisances pointed out. 

On appeal from the judgment of the Honourable Mr. 
Justice Waller, dated 20th January, 1931 and passed in the ex- 
ercise of the Ordinary Original Civil Jurisdiction of the High 
Court in C. S. No. 213 of 1930. 

S. Srinivasa Atyangar, T. C. A. Anandalwan and T. C. A. 
Bhashyam for appellant. 

Nugent Grant, V. V. Srinivasa Atyangar and O. T. G. 
Nambiar instructed by Messrs. Moresby and Thomas for 
respondents. 

The Court delivered the following 

JupemMents. Ramesam, J.—This appeal is filed by the 
plaintiff against the decree of our brother Waller, J., dismissing 
his suit for certain injunctions and for damages. The plaintiff 





"0. S. A. No. 31 of 1931 6th May, 1932, 
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is the owner of premises No. 31, Thambu Chetty Street, 
Madras, G. T. Thambu Chetty Street runs from north to south, 
and No. 31 is on the western side. Next to the north of 
No. 31 are Nos. 32 and 33. No. 33 belonged originally to the 
Municipal Corporation of Madras. The defendants in the case 
are the Madras Electric Supply Corporation, Ltd., a company 
registered under the English Companies Act with its head office 
in the City of London. Under the provisions of the Indian 
Electricity Act of 1903 the defendants have obtained a 
licence from the Madras Government to supply electricity 
to the city of Madras, for lighting and other purposes. No. 33 
in the street was originally utilised by the Municipal Corpora- 
tion as an office for water works, but while keeping the front 
portion to themselves the Municipal Corporation sold the back 
portion of the house to the defendant company in 1917 for 
installing rotaries. or electric dynamos for the purpose of 
supplying electricity for lighting purposes to the city. In 1925 
premises No. 32 were acquired under the Land Acquisition Act 
for the use of the company. Originally the machinery that was 
installed in Thambu Chetty Street consisted of two machines, 
one 60 Kilo-Watt and one 160 Kilo-Watt. These were supple- 
mented in 1921 when two 250 Kilo-Watts were put in. In 1926a 
1000 K. W. was put in, and in 1927 a 250 K. W. was put in. 
Finally in 1928 or thereabouts the electric dynamos in the 
premises Nos. 32 and 33 consisted of two 1000 K. Ws., two 500 
K. Ws. and one 250 K. W. Of the two 1000 K. Ws. and of the 
two 500 K. Ws. only one machine would be working and the 
other is described as a stand-by, 4. ¢., a machine to be used in 
emergency when the other machine fails, and it is said that both 
are not intended to be worked. The present practice of working 
the machines stands thus. From 10-30 p.m. to 9-30 a.m. one 
290 K. W. is the only machine that works, and there is no 
stand-by for this kind of machine for if it fails a 500 K. W. 
can be worked; from 5-30 a.m. to 8-30 a.m. one 250 K. W. and 
one 500 K. W. machines will be working and from 8-30 a.m. 
to 10-30 p.m. one 500 K. W. and one 1000 K. W. will be 
working. The plaintiff purchased his house premises No. 31 in 
1927. In 1926 when the 1000 K. W. was put in, there was some 
complaint from the inhabitants of the street about the noise 
caused by the rotary. Thereupon the Municipal Corporation 
addressed Ex. C-1, dated 4th May, 1926, to the company inquiring 
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if arrangements could be made to diminish the noise, and in 
their reply, Ex. C-2, dated 11th May, 1926, the Company said 
that every arrangement would be made to cause as little un- 
Necessary noise as possible. On the 27th May, 1926, the 
Electrical Engineer addressed Ex. C-4 inquiring if the noise 
was mitigated. Ex. C-5, dated 2nd June, 1926, is the reply 
saying that steps dre being taken to lessen the noise. Ex. C-6, 
dated 10th July, 1926, is the further inquiry by the Electrical 
Engineer. Ex. C-7 is another letter, dated 8th October, 1926, 
and Ex. C-8 is the reply dated 21st October, 1926, saying that 
there is nothing further to add. One of the Commissioners of 
the Corporation gave notice of a resolution that the electric power 
station should be removed. This was on the 8th September, 
1928. But in October it was suggested that he should drop 
the resolution as the Electric Corporation gave an assurance 
that the noise would be minimised. Nevertheless the resolution 
was actually moved on the 24th October, 1928, according to 
which the Electric Power Station should be removed from 
Thambu Chetty Street. Thereupon the defendants were informed 
that the Commissioner of the Municipal Corporation would 
inspect the place on the 6th November, 1928. See Ex. II-n. 
The Commissioner inspected the station on 6th November, 1928, 
and he was of opinion that the two houses on either side of the 
power station were affected by the noise. But he thought they 
could do nothing as the houses were sold to the company 
expressly for this purpose. In October, 1929, the defendants 
applied to the Municipal Corporation for sanction to erect 
certain additional buildings in the power station. Originally in 
November the sanction was not granted, but on 26th November 
the defendants explained that they were not erecting any addi- 
tional machinery hut that they were only going to instal two 
stand-by machines. Thereupon the necessary sanction was 
granted in December, 1929, by Ex. II-q. In pursuance of the 
sanction the defendants began to dig in premises No. 32 and’ 
alongside the northern wall of premises No. 31 for the purpose 
of laying foundations of the new wall to be erected. The 
working of digging and pulling down the old wall seems to 
have caused some noise and vibration. This of course could 
be only temporary, and the tenant occupying the plaintiff's 
house No. 31 seems to have complained to the landlord (the 
plaintiff) about the work of demolition. Probably a letter was 
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written on 6th April, 1930, containing this complaint. On 8th 
April the plaintifi’s advocate gave a notice of action, which is 
Ex. I. This letter states that the owner, the plaintiff, received 
a complaint from the tenant and occupier of the premises that 
the ‘electric plant and machinery you are putting up and 
enlarging in the adjacent premises No. 32 are seriously, 
materially and unreasonably interfering with the physical 
comfort and enjoyment of premises No. 31 owing to the 
incessant noise and humming of dynamos.” The letter then 
proceeds to refer to the interference with the right of easement 
in respect of the northern wall by digging its foundations and 
trying to put another wall preventing access to the northern 
portion of the plaintiff's wall in cases of emergency. The 
defendants were asked to abandon the projected wall or to 
build it in such a way as to admit access to the northern front. 
The action was actually filed on 28th April, 1930. Paragraph 5 
of the plaint alleges that the noise was interfering with the 
physical comfort and enjoyment and the vibratory and jarring 
effects produced by the machinery are rendering the plaintiff’s 
walls unsafe. Paragraph 11 estimates the damages at Rs. 9,000. 
The cause of action arose in 1927 and subsequently. The 
defendants claim that they are not liableas they were authorised 
to supply electricity to the city of Madras under the powers 
conferred by statute, but this point was found against them by 
the learned Judge and no further reference need be made to 
this. They deny that there is any substantial nuisance to the 
neighbouring residents or that the plaintiff's house was affected 
by their machinery. They deny the vibration. They also state 
that the plaintiff purchased the house in 1927 and that he would 
not have done so if really there was any noise or vibration in 
the nature of a nuisance. The learned Judge who tried the suit 
found that as the plaintiff is not the occupier, the suit is not 
maintainable. He referred to Cooper v. Crabtreel and Jones 
v. Chappell. He remarked that the noise of the defendants’ 
machinery is not permanent. On the merits he found that it 
has not been proved that the noise amounted to an actionable 
nuisance and that the plaintiff’s house is benefited by the new 
walls erected by the defendants which must have deadened the 
noise considerably. He therefore dismissed the suit with costs. 
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Immediately after the suit was filed the plaintiff obtained 
an injunction restraining the defendants from proceeding with 
the work of building the southern wall at the place where the 
foundations were dug. But in the vacation the injunction was 
dissolved, and the defendants were given permission to proceed 
with the work of building the wall. Soon after they commenced 
to build the wall. By December, 1930, the wall was finished, 
but even then the roof was not finished. At about that time the 
learned Trial Judge went and made an inspection of the spot. 
We have also made an inspection of the building in premises 
Nos. 32 and 33. Merely for the purpose of making the facts 
clear the present situation may be thus described. In premises 
No. 32, that is immediately north of the plaintiff’s house, there 
are two transformers which do not make any noise, and they 
may be left out of account. There are two rotaries, i. e., one 
500 K. W. rotary and one 250 K. W. rotary. Towards the 
inside of the building, $. e., towards the west, one passes froin 
No. 32 to 33 and in the inner portion of premises No. 33 we 
have a 500 K. W. rotary and two 1000 K. W. rotaries, one of 
which is a stand-by. The eastern portion of premises No. 33 
does not belong to the defendants; it still belongs to the 
Municipal Corporation. The southern portion consists of two 
rooms: a store-room and a washing room. The northern portion 
ig merely a passage from the street into the defendants’ pre- 
mises. Though this passage belongs to the Municipal Corpora- 
tion the defendants has a right of way over it. The southern 
wall of the whole premises contains no window, and no sound 
can pass through that wall to the plaintiff's house. At the top 
of the wall there is a roof of a lesser width than the Space 
separating the walls, and it contains some ventilators. The roof 
over No. 33 is of a smaller height than the roof over No. 32, 
and the wall towards the north of premises No. 33 is of a 
smaller height than the wall of premises No. 32. In other words, 
there is no deadening wall in the north of No. 33. As a matter 
of fact at present the noise from the premises can be distinctly 
heard in No. 34, but in No. 31 it is scarcely audible in the day- 
time when we inspected. Of course if one places his ear on the 
walls and watches for the noise, one can hear it. In one room in 
the north of premises No. 31 occupied by a student it is heard 
a little better. But in December, 1930, when the premises were 
inspected by the learned Trial Judge the noise must have been 
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somewhat more distinct because the roof was not then erected, 
and in April, 1930, when the action was filed the building of 
the wall was stopped by injunction, and the noise must have 
been far more distinct. 

[Their Lordships after traversing the evidence, oral as 
well as documentary, in the case, continued :] 

Upon the evidence for the plaintiff the net result left 
upon one may be summed up as follows:—The case was 
started on account of the apprehension of the safety of 
the house by the digging for the new foundations north 
of the plaintiff’s house; when the suit was actually launch- 
ed, the vibration was added as an after-thought and 
Ex. A-1 was altered correspondingly to suit the addition; 
there was really no vibration by which I mean vibration 
to the ground communicated to the neighbouring house 
(not vibration caused by a sound which, unless the sound is 
very great, can have no effect) the vibration is practically nil; 
the cracks in the house are really duc to the house being an old 
house and have nothing to do with the vibration— possibly they 
may be due to the deprivation of the lateral support at the time 
of digging the foundations—but for two years there is no 
increase in the cracks; as to the noise practically there is none 
that disturbs sleep between 10-30 r.m. and 5-30 a. M. but when 
the machines change at 5-30 there is a sudden noise for a 
minute or two which may disturb one’s sleep and there is 
slightly less noise between 9 and 10-30 r. m. If one would take 
9-30 p.m. as the normal hour for going to sleep, one’s sleep is 
disturbed for an hour. This must have been the state of things 
at the time the action was launched. After the building of the 
deadening wall to the north of the plaintiff’s house, the noise is 
practically not worth mentioning except between 9 and 
10-30 pr. m. when it is slighter than before but still exists but 
not in such a substantial manner as to entitle the plaintiff to a 
relief in a court of law. 

In the face of the above conclusions it is practically un- 
necessary to discuss any question of law arising in the case, but 
as the point has been elaborately argued I think it is necessary to 
state my opinion on the matter. The learned Trial Judge relying 
on Cooper v. Crabtree! and Jones v. Chappell? held that the 
plaintiff not being the occupier cannot maintain the action. In 


1. (1881) 19 Ch D. 193. 2. (1875) 20 Eq. 539. 
R—110 


Alwar 
Chetty 
Vv. 
The Madras 
Electric 


Supply 
Corporation, 
Ltd. 





Ramesam, J. 


874 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


Simpson v. Savagel it was held that the landlord could not 
maintain an action for injury to the reversion caused by the 
erection of workshops and a forge and chimney on adjoining 
land producing smoke and making loud noise. In Jones v. 
Chappeus it was held that the owner cannot maintain an action 
to restrain a temporary nuisance such as the noise of machinery 
in adjacent premises. The defendant in that case erected steam- 
engines and stone saw-mills and other machinery therein. It 
was held that the plaintiff could not maintain the action. Sir 
George Jessel, M. R., after referring to Simpson v. Savagel, 
observes: 

“The injury is a temporary nuisance, because the saws might be stopped 
and the steam-engine might cease working at any moment. [It is only an 
injury to the occupier, and the landlord cannot bring an action, because before 
his estate comes into possession the nuisance may have ceased, or the person 
committing it may choose to make it cease the moment the estate comes into 
possession. Another ground of action on the part of the landlord might be 
that the existence of a nuisance of a temporary character would render ıt 
more difficu t for him to let to a future tenant or to sell. But that 18 said not 
to be a good ground of action, because the theoretical diminution of the value 
of the property cannot be taken into account, inasmuch as the purchaser or 
the new occupier would have a right to stop the nuisance, so that he ought 


not to give less on that account than he otherwise would. It appears to me I 
am not able to overrule Simpson v Savage! etc.” 


The second paragraph of Sir George Jessel, M. R.’s 
remarks produce the impression that he would have been glad to 
overrule Simpson v. Savagel, but though he could not. In 
Cooper v. Crabtree’ the defendant put up some poles and 
hoarding to prevent the plaintiff’s house from acquiring a right 
to the easement of light. The nuisance complained of here is 
very temporary in its nature. One may regard the defendant’s 
conduct in the case as whimsical, and he may change his whim 
at any moment. In such circumstances it may perhaps be proper 
to hold that the absentee owner has no right to maintain the 
action. The case was affirmed in Cooper v. Crabtree4. But the 
ground of the appellate judgment is that the poles and hoarding 
are not of such a permanent character as to injure the reversion 
and the erection of the poles was too trifling to entitle the 
plaintiff to an injunction. In Clerk and Lindsell on Torts, 8th 
Edition, at pages 376 and 377, the cases are collected. The 
criticism at page 377 shows that the English rule itself has not 
had the acceptance of Judges and text-writers. In Gale on 





I. (1856) 1 C. B. (N. S.) 347: 140 E. R 143. 
2. (1875) 20 Eq. 539. 3. (1881) 19 Ch, D. 193. 
4. (1882) 20 Ch. D. 589, 
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Easements, 10th Edition, page 511, the rule is summed up in 
this form. According to the modern authorittes, an interference 
will be injurious to the reversion if (1) it be something which 
will in ihe future continue to the time when the reversion falls 
into possession, or if (2) it be something which in the present 
operates as a denial of the right of the reversioner. (Vide Kerr 
on Injunctions, page 135, 6th Edition.) The remarks of Parker, 
J., in Jones v. Llanrwst Urban District Councsll are specially 
quoted. ‘There he says: 


“I take ‘ permanent,’ in this connection, to mean such as will continue 
indefinitely unless something 1s done to remove it.” 


It may be that the poles and hoarding in Cooper v. 
Crabtree? obviously could not be regarded as permanent. In 
Tinkler v. Aylesbury Dairy Company, Lid.8 the suit was for 
restraining the defendants from working an engine on the 
premises and loading or unloading carts, etc. Kekewich, J., 
observed : 


“Tf the existence of a nuisance was conclusively proved, injury to pro- 
peity followed, and if injury to property was proved, there was strong, 
though not conclusive, evidence of nuisance,’’ 


Finally he observed: 


“In the day-time the cart noise was merged in the greater din of the 
strect traffic ” 


He found that the noise in the defendants’ business had 
driven people from the neighbourhood and that on the ground 
of interference with personal comfort there was a nuisance in 
respect of which relief must he granted. Jn Wood v. Conway 
Corporation4, a judgment of the Court of Appeal, Buckley, L.J., 
observed: 


-*“If the owner is substantially injured in the reasonable enjoyment of 
the property so that he sustains that which 18 equivalent to a legal nuisance, 
he is entitled to an injunction ” 


It is there found that the plaintiff’s plantation suffered 
from the fumes and smoke from the defendants’ gasworks. As 
to the argument based upon the nuisance being temporary, 
Cozens-Hardy, M. R., observed: 


“We have heard a great deal about it being temporary. That argument 
seems to nie to have nothing whatever to do with the case. This ıs not the 
case of a man carrying on a business which he may give up next week” (It 
may be said that in the case of Cooper v. Crabtree? the poles and hoard- 
ing may be removed ina week) “It is the case of a corporation which 
succeeded a parliamentary gas company. ....... as is quite clear from 
the Act of Parliament, an obligation was imposed on the corporation to 
supply gas from their works to their customers.” 





1. 1911) 1 Ch. 393 at 404. 2. (1881) 19 Ch. D. 193. 
3. (1888) 5 T. L. R 52, 4. (1914) 2 Ch. 47. 
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The last remark of Cozens-Hardy, M. R., is very important 
to the present case. In the present case the defendants have 
been authorised by licence from the Madras Government to 
supply electric light to the city of Madras, and one may 
observe it is practically impossible that the defendants’ works 
will cease within a week or even years. In Shelfer v. City of 
London Electric Lighting Co., Meus’s Brewery Co. v. City 
of London Electric Lighting Co.1 it was held that both the 
reversioner and the owner could maintain an action. In the 
particular case only damages were given. In Heath and others 
v. Mayor etc. of Brighton? it was found as a fact that the 
sound of the electric lighting works did not generally distract 
the aitention of ordinary healthy persons and was not a legal 
nuisance. In Wilson v. Townend3 it was held that the juris- 
diction of the Court is not confined to restraining injury to the 
enjoyment and comfort in the occupation and it is not necessary 
that a plaintiff should be in the actual occupation of the 
property. In my opinion in this case if there had been a substan- 
tial nuisance to the tenants and therefore of a kind which could 
be regarded as detrimental to the letting value of the plaintiff’s 
house the plaintiff would be justified in maintaining the action. 
In 21 Halsbury, S. 943, the rule is stated in almost identical 
terms as was stated in Gale on Easements already quoted. If 
on the facts I had found that there is a substantial injury in 
the terms described, I would have held that the plaintiff could 
maintain his action. But on the facts I have found that there 
is no such nuisance as would justify either the occupier or the 
landlord in complaining of the defendants’ works as a legal 
nuisance. Such little justification as might have existed before 
the deadening wall was erected had ceased after the erection 
of that wall. If the contemplated erection of that wall was 
not known to the plaintiff, that will be a ground for disallowing 
costs to the defendants in the Trial Court. From 1926 on- 
wards, complaints were received by the Municipal Corporation 
from the residents of the locality about the noise caused by the 
machinery. In the various replies that the defendants gave to 
the Municipal Corporation Engineer contained in Ex. C series 
beyond saying that arrangement would be made to cause as 
little unnecessary noise as possible there is no further informa- 





1. (1895) 1 Ch. D. 287. 2: a 98 L. T. 718. 
3. (1860) 1 Dr. a Sm. 324: 62 E. R. 40 
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tion as to the manner by which the noise was to be minimised. 
Even in October, 1929, when the defendants gave an assurance 
that the noise would be minimised there is nothing to show the 
nature of the steps intended to be taken for minimising the 
noise. Again in April, 1930, when the plaintiff gave a notice 
of action to the defendants it is obvious that he was under the 
impression that the object of the defendants was to instal new 
machinery and it was for this purpose that the old wall was 
being demolished and the foundations for the new wall were 
being prepared. It refers to the “ electric plant and machinery 
you are putting up and enlarging in the adjacent premises”. In 
neither of the two replies, dated 9th April and 15th April, is 
there any reference to the contemplated erection of a deadening 
wall which will diminish the annoyance caused to the plaintiff’s 
house by the noise. The letter of 15th April merely says that 
the new building proposed to be erected will not interfere with 
the plaintiff’s rights as the owner of his house. This is entirely 
different from saying that the new wall will actually diminish 
the noise that was theretofore caused to the residents in plaintiffs 
house. It is true that the plaintiff knew the building of the 
wall, but there is absolutely nothing in the whole record to show 
that the plaintiff knew or that it was pointed out to him that 
the effect of the building of the new wall would be to diminish 
the noise and the annoyance caused by it particularly in the 
evening hours between 9 and 10-30 p.m. If the defendants had 
pointed this out to the plaintiff and asked him to wait until the 
wall was finished and then judge the state of things, the plain- 
tiff would have had no justification in going to Court after 
such a reply. As it is, it is difficult to say that the plaintiff was 
wrong in going to Court though, as the nuisance had ceased to 
exist in a substantial manner during the pendency of the action 
on account of the finishing of the wall, the plaintiff has now 
become disentitled to any relief. If the deadening wall had not 
been built, the plaintiff would have a cause of action entitling 
him to at least damages if not injunction. I think the defendants 
are to be blamed for not pointing this out to the plaintiff and 
asking bhim to wait until the wall is finished. If he did not 
listen to such advice then he would not be entitled to rush to 
the Court. On these grounds I would disallow the costs of the 
defendants in the Trial Court. But as these reasons did not 
exist for the plaintiffs filing the appeal, I dismiss the appeal 
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with taxed costs with the modification as to costs in the Court 
below. (Certify for two Counsel.) 


Cornish, J.—I agree that the appeal fails. The plaintiff 
has put his case upon two grounds: firstly, that the vibration 
produced by the defendants machinery has rendered the walls 
of his house unsafe; and, secondly, that the noise of the 
machinery has so interfered with the comfort of the plaintiff’s 
tenants in the house as to constitute an actionable nuisance. 

If the cracks in the wall of plaintiff’s house have, as 
alleged, been caused by the vibration of the machinery, then, 
the nuisance being one which is actually damaging his property, 
the plaintiff, as owner, would undoubtedly be entitled to sue 
and to obtain an injunction: Wood v. Conway Corporationi. 
But I agree with the learned Trial Judge that the plaintiff has 
failed to prove his case. The plaintiff has not gone into the 
witness-box to say that the cracks were caused by the vibration, 
and his expert witnesses do not say so. None of them was 
able to detect vibration in the plaintiff’s house or in the passage 
between it and the defendants’ premises. The utmost that one 
of these witnesses, P. W. 14, says, is that vibration would 
aggravate the cracks; and he gave the opinion that the major 
reason for the cracks was the settlement of the wall owing to 
its foundation having been disturbed by excavation. But that 
is not the case in the plaint. 


Turning to the second ground of complaint, a suit is not 
maintainable by a non-occupying owner in respect of a nuisance 
which is only alleged, as in paragraph 10 of the plaint, to be 
personally injurious to the occupier: Jones v. Chappell and 
House Property and Investment Company v. H. P. Horse Nail 
Companys. An owner, as distinguished from the occupier, can 
sue without joining the occupier if the nuisance is such as to 
cause injury to the reversion; and the nuisance from noise or 
smell, apart from causing personal discomfort, may, as pointed 
out by Buckley, L. J., in the Conway Corporation casel, be of 
such a character as to injuriously affect the value of the rever- 
sion. But the nuisance must be of a permanent character and 
injurious to the property. This is clear from the judgment of 
Parker, J., in Jones v. Llanrwst Urban District Councils, where 
he says: 


1. (1914) 2 Ch 47. 2. (1875) 20 Eq. 539. 
3. (1885) 29 Ch. D. 190. 4. (1911) 1 Ch. 393 at 404. 
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“If the thing complained of is of such a permanent nature that the 
reversion may be injured, the question of whether the reversion 1s or is not 
injured is a question for the jury. I take‘ permanent,’ in this connection, to 
mean such as will continue indefinitely unless something is done to remove it. 
Thus, a building which infringes ancient lights is permanent within the rule, 
for, though it can be removed before the reversion falls into possession, still 
it will continue until it be removed. On the other hand, a noisy trade, and 
the exercise of an alleged right of way, are not in their nature permanent 
within the rule, for they cease of themselves, unless there be some one to 
continue them ” 


In the present case, there is no doubt that the noise com- 
plained of is “ permanent” within the meaning of the rule. 
The defendants are under a statutory duty to supply electricity, 
and it appears upon the evidence that in the fulfilment of their 
obligation it would be impracticable for them to alter the 
working of the machines or to instal a different system of 
machinery. The alleged nuisance is, therefore, incapable of 
being regarded as of a temporary character, which is likely to 
be stopped at any time: Wood v. Conway Corporationi. The 
plaintiff, however, in order to succeed in this suit, must prove 
that the noise has injuriously affected the value of his property. 
He has produced no proof of injury to the property as a 
consequence of the noise; and with regard to the alleged 
nuisance to the occupier, the learned Trial Judge has come to 
the conclusion that the noise does not amount to a nuisance. 
He finds that in point of fact the comfort of the residents in 
the immediate neighbourhood of the defendants’ premises is 
not materially diminished by the noise. The learned Judge was 
entitled to come to that conclusion upon the evidence, and I see 
no reason to differ from it. 


But I think that the slowness of the defendants in carrying 
out the assurance which was given by them to the Madras 
Corporation in 1926 to do something to meet the complaints 
about the noisewas in a large measure responsible for this suit, 
and justifed the special order as to costs which my brother 
Ramesam, J., has proposed. 


KG: Appeal dismissed. 


_— TT S 
1, (1914) 2 Ch. 47, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KRISHNAN PANDALAI. 


Sattamuthu Chettiar .. Petitioner* (Plaintf) 
V. 
Abdul Kareem Maracayar l 
and others .. Respondents (Defendants 1 to 4). 
pear Negotiable Instruments Act (XXVI of 1881), S. 35—“ Contract to the 
ethar contrary” —Apparently unqualified endorsement—Nature of transactton— 
Abdel Excluston of personal lhability—Inference of —Permisstbility. 
Avast The indorser of a negotiable instrument who indorses without restricting 
Maracayar. his liability in the indorsement by express words makes himself liable to the 


indorsee as surety for the amount of the instrument in case of dishonour. 
The rule is, however, subject to “any contract to the contrary” by which, 
although the indorsement is er facte unrestricted, the indorser as between 
himself and the indorsee, by agreement either express or to be inferred from 
the nature of the transaction, excluded his personal liability. 


Where at a partition of family properties, a promissory note executed 
by a third party in favour of the father was endorsed by him ın favour of 
his adult son as part of the assets allotted to the latter, 


Held, that the Lower Court was justified in drawing an inference from 
the nature of the transaction that the father intended to exclude his personal 
liability as indorser and that the son had no right of recourse against the 
father on default by the maker. 


Macdonald v. Whitfield, (1883) 8 App. Cas. 733, relied on 

Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the Subordinate 
Judge of Negapatam in S. C. S. No. 462 of 1928. 

S. Panchapagesa Sastri and K. R. Krishnaswams Atyar 
for petitioner. 

A.V. Viswanatha Sastri for respondents. 

The Court delivered the following 

JupcMzNnT.—The petitioner is the plaintiff. His suit was 
brought on a promissory note executed by the 1st defendant in 
favour of the father of the plaintiff and defendants 2 to 4 and 
endorsed by the father to the plaintiff as one of the family 
assets allotted to the plaintiff on the latter’s releasing his rights 
in the family properties. The only point now arising for con- 
sideration is whether the Lower Court was right in dismissing 
the suit as against defendants 2 to 4 or whether it should have 
given a decree against them also on the ground alleged by the 
plaintiff that the father having indorsed the note to the plaintiff 
and the maker having defaulted payment, the father was 
himself personally responsible as the indorser and defendants - 








—— 


*C, R. P. No. 596 of 1929. 3rd August, 1932. 
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2 to 4 are liable as his legal representatives to the extent of his 
assets in their hands. The ground on which, while giving a 
decree against the maker of the note, the lst defendant, the 
learned Judge in the Court below refused to give a decree 
against the assets of the father in the hands of defendants 2 to 
4 is that the note was endorsed to the plaintiff as part of a 
partition, and it is to be presumed that the learned Judge 
thought that in those circumstances the personal liability of the 
indorser was negatived by the nature of the transaction. 


In this Court the petitioner’s learned advocate has urged 
first, that under S. 35 of the Negotiable Instruments Act the 
only way in which the father could have excluded personal 
liability, as indorser of the note was by expressly endorsing it 
“without recourse” and, that not having been done, it is not 
open to the Court to infer any other ground of exemption from 
liability. It was also urged that there was nothing in the nature 
of the transaction that the endorsement was part of a family 
partition wherefrom it may be inferred that the indorser intended 
to exclude personal liability. 


On the first question the words of S. 35 of the Negotiable 
Instruments Act are clear enough. It says that 


t 


‘in the absence of a contract to the contrary, whoever indorses and delivers 
a negotiable instrument before maturity, without ın such indorsement 
expressly excluding or making conditional his own liability is bound thereby 
to every subsequent holder in case of dishonour by the drawee, acceptor or 
maker to compensate such holder for any loss or damage by such dishonour 
ete.” 


The words make it clear that the rule whereby the indorser 
of a negotiable instrument who indorses without restricting his 
liability in the endorsement by express words makes himself 
liable to the indorsee as surety for the amount of the instrument 
in the case of dishonour is subject to there having been no contract 
to the contrary, t. e., that although the indorsement is ex facte 
unrestricted, the indorser as between himself and the indorsee, 
by agreement either express or to be inferred from the nature 
of the transaction, excluded personal liability to the latter. 
No Indian authority was cited on this point: but English 
authorities are ample. In Denton v. Petersi a partner indorsed 
to his co-partner a bill accepted by a person who was indebted 
to them for goods sold. On the debtor defaulting payment the 
indorsee brought a suit against the indorser and pleaded that 





1. (1870) 5 Q. B. 475. 
R—111 
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the indorsement being on its face absolute and unrestricted, he 
was entitled to a decree. But when it appeared that the parties 
had been partners and the indorsement was made to enable the 
plaintiff to collect the money from the debtor for their joint 
benefit, the Court held that the form of the indorsement not- 
withstanding, the: defendant was not liable to the plaintiff. 
That decision was in 1870, before the Bills of Exchange Act. 
In Macdonald v. Whitfield1, a case from Canada, where the law 
on this point is the same as that of England, the directors of a 
company in order to make themselves personally liable to a bank 
from which the company was borrowing money made successive 
indorsements of the bill on which the money was borrowed. 
And the indorsements by one director to another and by him to 
a third and by him to a fourth and so on were on their face 
unconditional and unrestricted. But it was proved that the 
purpose of the indorsements and the arrangement in pursuance 
of which they were made was not that they might stand surety. 
to each other but that they might all as between themselves and 
the bank be surety for the debt advanced to the company. On 
those facts it was held that far from the indorser being liable 
for the whole amount to his indorsee and that indorsee in his 
turn as indorser to his indorsee and so on they were all liable 
equally to contribute to the debt if one of them had paid it. 
Lord Watson stated: 


“Ttis a well-established rule of law that the whole facts and circum- 
stances attendant upon the making, issue and transference of a bill or note 
may be legitimately referred to for the purpose of ascertaining the true rela- 
tion to each other of the parties who put their signatures uponit, either as 
makers or as indorsers, and that reasonable inferences derived from these facts 
and circumstances are admitted to the effect of qualifying, altering or even 
inverting the relative liabilities which the Jaw-merchant would otherwise 
assign to them.” 


This decision was in 1883 soon after the English Bills of 
Exchange Act. Nothing has been cited to show that these 
decisions which are of the highest authority are not good law 
according to S. 35 of the Negotiable Instruments Act. It 
follows that the Lower Court was right in looking at the nature 
of the transaction to ascertain whether there was in fact any 
undertaking by the father of the plaintiff to stand guarantee 
for the payment of the note indorsed to the plaintiff. 

It appears to me that the only answer possible upon the 
facts which are admitted is in the negative. The family was a 


ee 


1. (1883) 8 App. Cas. 733. 
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trading family, the plaintiff was a son by the first wife of the 
father, and defendants 2 to 4, who are minors, are the children 
of the second wife. It was found necessary to effect a partition 
and the plaintiff was given a share. Thereupon he withdrew 
from the family by Ex. I, which recites quite explicitly that he 
had no longer any rights in the family properties and took for 
his share the assets therein stated altogether amounting to 
Rs. 35,500. One of these assets was the suit note for Rs. 550 
executed by a stranger, the Ist defendant, to the head of the 
family, the father. Besides this, there were four other notes, 
which were similarly indorsed, of the total value of Rs. 5,000, 
and the rest of the amount was made up of Rs. 13,950 paid in 
cash, Rs. 5,000 by credit opened in the plaintiffs name in a firm 
at Negapatam and Rs. 11,000 secured by a promissory note 
given by the father. Having regard to the nature of this tran- 
saction it is impossible to understand how the father, who was 
handing over family assets, should have made himself person- 
ally liable and he could only do so out of his own share of the 
family property to the plaintiff in case any of the outstandings 
were not duly paid. Where at a partition family properties are 
divided and the parties, being majors and able to look after 
themselves accept the properties allotted for their share of the 
assets, it is too much to say that there is as between them a 
covenant for title or a guarantee of payment by strangers to 
the family. In my opinion the learned Judge drew the correct 
inference from the facts that there was no such undertaking 
between the plaintiffs father and himself. 

It is urged that this question was res judicata by a decision 
given in respect of another promissory note on which the plain- 
tiff succeeded in getting a decree against defendants 2 to 4. 
If the plaintiff was fortunate enough to get such a decree, I 
cannot deprive him of it, but certainly it is not res judicata in 
this case. 

The Civil Revision Petition must be dismissed with costs. 


S. R. Petition dismissed. 


Mockett, J. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE JACKSON AND MR. JUSTICE 
Mocketr. 


R. Shanmuga Rajeswara Sethupathi 
alias Naganatha Sethupathi Avl., 
Rajah of Ramnad, through his 
authorised Dewan, Rao Bahadur 
K. Srinivasa Rao Avl. .. Appellant* tn all the Second 
Appeals (Plaintiff tn all cases) 
Vv. 
Perumal Moopan and others .. Respondents (Defendants). 
Madras Estates Land Act (I of 1908), S. 4—Swust for rent—Plea of 
lands left waste due to causes beyond control of ryots—Burden of proof. 


Where in a suit for rent, the tenants pleaded that by custom they were 
not liable for rent for lands left waste due to causes beyond their control, the 
burden is on the ryots to prove the circumstances under which the lands 
could not be cultivated. 


Ramasami Servaigaran v. Athivaraha Chariar, (1917) 7L. W. 471, 
relied om 


Appeals against the decrees of the District Court of 
Ramnad at Madura in A. S. Nos. 862—866 and a number of 
other appeals of 1921 preferred against the decrees of the Court 
of the Special Deputy Collector of Ramnad at Manamadura. 

The Advocate-General (Sir A. Krishnaswamt Atyar) for 
appellant. 

Respondents not represented. 

The Court delivered the following 

Jupcments. Mockett, J.—These appeals arise out of decrees 
in a number of suits brought by the Rajah of Ramnad (the 
appellant) and the tenants (the respondents) against each other 
under S. 77, Madras Estates Land Act. 

The Advocate-General for the appellant has argued that 
the findings of the District Court are erroneous under broadly 
speaking two headings : 

1. That the rates awarded in respect of various crops are 
inadequate. 

2. That the learned District Judge has put the burden of 
proving that waste lands were uncultivated through no fault 


"S, A. Nos. 37 to 44, 46 to 57 and 15th August, 1932. 
59 to 69 of 1929. 
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of the tenant on the landlord whereas it was for the tenant to 
adduce this evidence. 

We have after hearing the Advocate-General on point 1 
indicated that in our view questions of the adequacy or in- 
adequacy of rates (matters which have been most thoroughly in- 
vestigated on evidence in the Courts below) do not call for an 
interference in second appeal being largely questions of fact 
and so far as this topic is concerned we dismiss the relevant 
appeals. 

The second point however is a question of law and is 
clearly a matter of importance between landlord and tenant. 

The matter arose out of a claim for rent for certain waste 
lands, by the appellant. 

In reply to this claim the respondents in para. 6 of their 
written statement put in an involved plea the effect of which is 
agreed to be that the tenants are by custom not liable for rent 
for. lands left waste “not on account of wilful default or 
personal liability”. 

It is at least clear that the parties went to trial on this 
basis, for issue 4 reads as follows :— 


“ Are the lands left waste in the several suits due to causes beyond the 
control of the ryots and 18 plaintiff not entitled to rent?” 


The issue imposes the onus upon the defendants. It is not 
quite clear whether there was a dispute as to onus in the first 
Court but the Special Deputy Collector ruled that it was on the 
ryots and in the absence of any evidence by them to sustain it 
allowed the appellant’s claim in respect of waste lands, at the 
same time stating the law as follows :— 


“The person who sets up a special plea with a view to claim exemption 
from statutory liability has to prove the existence of special circumstances 
which bring his case under the exception.” 


This is a succinct and accurate statement of the rule of 
evidence applicable, which is to be found in Ss. 101 to 103 of 
the Evidence Act which state the English Common Law Rules 
as built up by numerous cases. There is a direct authority in 
Madras in Ramasami Servatgaran v. Athivaraha Chariar! on this 
exact question of onus as between landlord and tenant though 
there does not appear to have been much of any discussion on 
that point, the judgment being directed mostly to the question 
of whether the landlord can claim rent for waste lands at all. 


As to this, the Court held that as under S. 4 of the Estates 


1. (1917) 7 L. W. 471. 
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Land Act the landlord is prima facie entitled to rent for all 
ryoti lands it is incumbent on the tenant.to establish any custom 
on which he relies to excuse him and the facts which make that 
custom a shield. We consider that this decision exactly applies 
to the present case. 

The case in Rajah of Ramnad v. Meerasa Marakkayarl, 
which it has been suggested is contrary to Ramasami Servaigaran 
v. Athivaraha Chartar’, is not in fact so, as the former case was 
decided on a special finding in favour of the ryots and it is to 
be observed that the Court (Phillips and Kumaraswami Sastri, 
JJ.) did not express dissent from Ramasami Servatgaran v. 
Athivaraha Chartar3, although it was cited. The learned 
District Judge has however reversed the decision of the first 
Court on the question of onus. He says: 


“The Deputy Collector wrongly threw the onus on the ryots to show 
that it was noi due totheir default the land lay waste; the onus really being 
on the landholder.” 


He gives no reasons for this decision and refers to no 
authorities and allows the ryots’ appeals because there was 


“absolutely no evidence .... that the waste was du to the ryots’ 
default.” a 


Since the onus had been put upon the ryots in the first Court 
this was naturally so. This decision is sought to be supported 
before us by the somewhat curious argument that the reason 
why the waste lands could not be cultivated was “ peculiarly 
within the knowledge of the landlord’”—though why the 
actual occupant of land should be unable to say why he cannot 
cultivate it has never been explained. The tenant whose busi- 
ness and presumably desire it is to cultivate his holding must 
surely of all men be in possession of the facts to which he can 
ascribe his inability to carry out the object for which he holds 
the lands. The present case cannot possibly be brought within 
S. 106, Evidence Act, as the respondents’ advocate presumably 
seeks to do. For the above reasons we think the Deputy 
Collector was right and the District Judge wrong on the issue 
as to onus. 

In the result S. As. Nos. 37 to 44 and 46 to 57 of 1929 
which refer to the question of rates are dismissed and S. As. 
Nos. 59 to 69 of 1929 which refer to the question of onus are 
allowed. 

No costs. 


1. (1918) 50 I. C. 892. 2.. (1917) 7 L. W. 471. 
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Jackson, J.—I agree. 


The question agitated in these appeals, what is the proper 
rate for plantains grown upon dry land, is a new one, for 
which, on this estate, there is no guidance to be obtained from 
precedent. Fixing the fair rate therefore becomes a matter of 
judicial discretion, and there is no reason for holding that the 
learned Judge in the exercise of his discretion has in any way 
erred. 


S. R. S. As. Nos. 59 to 69 of 1929 allowed; 
S. As. Nos. 37 to 44 and 46 to 57 dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justick MADHAVAN NAIR. 


Abdul Razak Saib .. Appellant* (Defendant) 
v. 7 
Zainab Bi .. Respondent (Plawmnnff ). 


Mahomedan Law—Gifi—Delivery of possession—Joint possession by 


donor and donee —Overt act tf necessary— Recital as to delivery of posses- . 


sion in registered deed of gifi—Payment of Municipal tax by donee— 
Inference as to delivery of possession. 


Under the Mahomedan Law a gift of rmmoveable property is invalid in 
the absence of delivery of possession by the donor to the donee. Where 
the donor and the donee live together at the time of the gift in the gifted 
property, there must be some evidence to show that possession was transfer- 
ted by the donor. A mere registered deed effectuating the gift will not be 
evidence of such transfer; but if the deed shows that possession was intended 
to be transferred and that the donee has been put in possession also, then 
effect should be given to this intention as constituting delivery of possession 
in law unless there is evidence to the contrary. In such a case it 1s not 
necessary for the donor to do any overt act to complete the gift 


Where a Mahomedan mother conveyed a dwelling-house by means of a 
registered deed of gift to her son and the deed contained a recital to the 
effect that the property had been delivered to the donee and the evidence 
showed that the donor and the donee continued to live in the house thereafter 
and the donee continued to pay the Municipal tax as before, 

Held, that under the circumstances there had been such delivery of 
possession as the property was capable of and that the subsequent payment of 
the Municipal tax might be taken asa sufficient indication of transfer of 
possession so as to render the gift valid in law. 


Case-law reviewed, 

Appeal against the decree of the Court of the Subordinate 
Judge of Vellore in A. S. No. 200 of 1929 (A. S. No. 444 of 
1928, District Court, North Arcot, at Vellore) preferred against 
the decree of the Court of the District-Munsif of Tirupattur in 
O. S. No. 715 of 1927: 


*Second Appeal No. 756 of 1930. 3rd August, 1932. 


v. 
Zainab Bi 
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A. Viswanatha Aiyar and A. Ramaswami Aiyar for 


appellant. 
B. Somayya and P. Krishnamachari for respondent. 


The Court delivered the following 

J UDGMENT.—The defendant is the appellant. This second 
appeal arises out of a suit instituted by the plaintiff, his mother, 
for the possession of a house on the ground that she was driven 
out of it by him and that the gift-deed executed by her in 
respect of it in his favour is not valid and binding. The 
subject-matter of the gift is a dwelling-house which the plain- 
tiff, the donor, got from her second husband. The appellant, 
the donee, is her son by her first husband. Some time after the 
death of the appellant’s father, the respondent was married by 
her second husband. He also died. The appellant lived with 
his mother in the suit house before the date of the gift. At the 
time of th. gift and subsequently also they lived in the same 
house. On account of differences between her and her 
daughter-in-law, the plaintiff was forced to leave the house. In 


, the pleadings and as shown by the issues, her case was that the 


suit document was brought about by fraud and undue influence, 
but it was also urged during the course of the trial, as may be 
seen from paragraph 15 of the Munsif’s judgment, “ that it had 
not been proved that possession had been duly given to the 
defendant at the time of the gift and that therefore the tran- 
saction has become incomplete and is void”. On both tbe points 
the learned District Munsif found against the plaintiff and 
dismissed her suit. On appeal the learned Subordinate Judge 
first dealt with the question “Is the gift invalid for non- 
delivery of possession ” and as on this point he found in favour 
of the plaintiff he did not consider the other question arising in 
the suit and consequently allowed the appeal and gave her a 
decree. The learned Judge based his decision on Shed Ahamad 
v. Ibrahim! in which Newbould, J., of the Calcutta High Court, 
stated that 


‘in cases where the donor and the donee reside on the property, a gift 
of the property under the Mahomedan Law may be completed by some 
overt act by the donor indicating a clear intention on his part to transfer 
possession and to divest himself of all control over the subject-matter of the 


gift.” : 

In this case the learned Judge pointed out that there was 
no overt act to indicate that the plaintiff has transferred 
possession of the property to the donee. 


1. (1919) 52 I. G 314. 


f 
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The facts relating to the transfer of possession which are 
borne out by the evidence are these: in the gift-deed there is a 
recital to the effect that the property has been delivered to the 
donee. At the time the deed of gift was executed the plaintiff 
is said to have stated that the donee was already in possession. 
The learned Judge stated that these facts do not show that 
there was a change of possession, as the donee and the donor 
lived together in the house at the time of the gift. Subsequent 
to the gift the bouse tax was being paid by the appellant. The 
learned Judge held that this fact also was of no importance as 
even before the gift he used to pay the tax and as nothing was 
produced by the appellant to show there was mutation of names 
in the house tax register subsequent to the date of the giit to 
indicate that possession has been delivered over to the donee. 


On behalf of the appellant it is argued that, having regard 
to the relationship of the parties, the mere residence of the 
donor with the donee does not show that there was no transfer 
of possession, considering the fact that the gift had been made 
by means of a registered deed which recited that possession had 
been given to the donee and that all that could be done under 
the circumstances that was possible to show transfer of control 
of the house had been done in the case, and that therefore no 
overt act such as actual delivery of possession or mutation of 
names in the Municipal registers, etc., was necessary to make 
the gift a valid one. On behalf of the respondent it is contended 
that the joint residence shows that there has been no complete 
abandonment of possession by the donor and that, even if no 
actual delivery need be proved, there must be evidence to show 
that complete relinquishment of possession was made by the 
donor; and that the circumstances of the case do not show that 
there has been such complete relinquishment. A large number 
of cases was cited on either side in support of the respective 
contentions. I shall discuss these cases as it is clear that the 
question involved in this case cannot be dealt with as a pure 
question of fact; indeed it has not been so dealt with in any 
of the cases brought to my notice and the counsel for the 
respondent has also not asked me to deal with it in that way. 


It is well settled that under the Mahomedan Law delivery 
of possession is necessary to make a gift of immoveable pro- 
perty valid but this does not mean—and this is not disputed by 
the learned counsel for the respondent—that physical departure 
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or formal entry is necessary in the case of a gift of immoveable 
property in which the donor and the donee are both residing at 
the time of the gift. Ordinarily cases of this kind do not 
present much difficulty as clear evidence will be forthcoming to 
show there has been a transfer, such as mutation of names in 
favour of the donee in the revenue or other registers, or 
management and enjoyment of the property by the donee. 
Similarly there may be evidence of management of the property 
by the donor despite the gift to show that there has been no 
transfer. The difficulty arises only in cases where such 
evidence, one way or the other, is absent and these have to be 
scrutinised carefully especially so, when the point is not taken 
either in the pleadings or in the issues. 

The gift deed, Ex. A, which is a registered document, 
runs as follows :— 


“ Gift executed in favour of Abdul Razak Saheb by Zinubi Ammal .. 
PERTE oe The house described hereunder I have to-day given by way of 
gift and to-day I have put you in possession of the said house. Therefore you 
can happily enjoy the said house worth Rs. 500 from generation to generation 
with powers of gift, sale, etc., and all right to water, etc. Hereafter to the 
said house myself or my heirs shall have no manner of right or claim.” 


In the document the donor states clearly that on the date 
of the gift “I have put you (donee) in possession of the said 
house” and that the donor has no right or claim to it there- 
after and that the dopee may enjoy it for ever with all the 
rights of anowner. This is a solemn declaration made by the 
donor. There can be no doubt, so far as can be gathered from 
the document, that the donor’s intention to transfer possession 
of the house to the donee is clear and that he has also stated in 
the document expressly that she has put the donee in possession 
thus effectuating her intention. In such a case, even though the 
donor and the donee lived together on the property at the time 
of the gift, can it be deduced from the decisions of Courts that 
there is sufficient delivery of possession in law and that actual 
transfer of physical possession is not necessary to complete the 
gift? This is the question I have to decide in this case. I shall 
now examine the cases and first deal with the decisions of our 
Court. 


In Bava Satb v. Mahomed1 where a Muhammadan woman 
made an oral gift of a house to her nephew on the occasion of 
his marriage, but subsequent to the gift continued to live with 


pgs 
1. (1896) L L. R. 19 Mad, 343. 
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him in the house, it was held that the gift was null and void, as 
there was no entire relinquishment of the house by the donor 
and the case did not fall within the exceptions allowed by 
Muhammadan Law, these exceptions being, where the house 
gifted is given by a husband to a wife or by a father or 
guardian to his minor child or ward. This decision is very 
much relied on by the respondent, but two things must be 
noticed, namely, that the gift being an oral one, nothing could 
be inferred regarding the delivery of possession from the mere 
fact that there was a gift, and that in a subsequent decision in 
Kandath Veettil Bava v. Musaliam Veetiil Pakrukuth1 “the 
language of the Court” was stated to be “somewhat wide” 
and it was also stated that “the learned Judges only intended 
to suggest that the donor’s possession after the alleged gift 
would be evidence that the gift was incomplete”. No doubt in 
the latter case, the Court upheld the gift only because there was 
sufficient evidence to show there was transfer of possession but 
it must be remarked that no inference regarding the transfer of 
possession could be made in this case also as the records show 
{see District Munsif’s judgment) that there was no document 
to evidence the Streedhanam grant. The decision in Bava Saib 
v. Mahomed’ was not followed in Alla Pichat Tharaganar v. 
Mahomad Motdeen3 also. As already observed both in Bava 
Saib v. Mahomed’ and in Kandath Veettil Bava v. Musatsam 
Veethl Pakrukuttt! though there the gifts were proved, 
obviously nothing could be inferred regarding the intention of 
the donor or of the transfer of possession; but the same cannot 
be said about the case before us, the gift having been made by 
a registered document which shows the intention of the donor 
and says pointedly that the donee was put in possession. That 
in such a case actual transfer of physical possession is not 
necessary to complete the gift when the donor and the donee 
are living together on the property forming the subject- 
matter of the gift follows from the decision in Humera Bibi v. 
Najm-un-nissa Bibit which is accepted as laying down the 
correct law by this Court in Kandath Veettil Bava v. Musaham 
Veethl Pakrukuitt! which I have referred to. In that decision 
the learned Judges, after referring to Humera Bibi v. 
Najm-un-nissa Bibt4, stated that “we agree with the view 


1. (1907) I. L. R. 30 Mad. 305 at 307. 2. (1896) LL. R. 19 Mad. 343. 
3. (1914) 23 L C. 520. 4, (1905) I. L. R. 28 All. 147. 
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therein adopted”. The decision in Humera Bibi v. Najm-un- 
nissa Bibil has been strongly relied on by the appellant. In 
that case a gift was made of some property by an aunt to 
her nephew. Both lived together in the house included in the 
gift deed at the time of the gift. In the document it was stated 
that the donor not merely made a gift of the property to the 
donee but also put him in proprietary possession of it. It also 
contained a further statement that the donee had accepted the 
gift and taken possession of the property. In addition to these 
statements in the document there was evidence to show that 
mutation of names was effected in favour of the donee. The 
validity of the gift was questioned 13 or 14 years after the 
gift, and there were other circumstances and evidence regard- 
ing plaintiff’s conduct. No doubt there are strong circumstances 
which distinguish the case from the present one but, so far as 
the gift deeds are concerned, both the cases are alike except in 
this, that the gift deed in that case contained a statement that 
the donee had taken possession of the property also. In these 
circumstances, it was argued that, there being no transfer of 
possession of the house in which the parties resided as is 
necessary io satisfy the requirements of the Mahomedan 
Law, the gift was invalid. It is true that the decision is based 
on all the facts of the case but there is sufficient indication in 
the judgment to show that, apart from the special distinguish- 
ing features, the statements in the document formed the main 
basis of the learned Judges’ decision. For they state as 
follows :— 


“ We are not prepared to hold that, in a case such as the present, actual 
physical departure of the donor from a house which is the subject of a gift 
evidenced by a written instrument is necessary in order to complete the gift 
by delivery and possession. On the contrary, we think that, if the parties are 
present on the premises, ıt is sufficient that an intention on the part of the 
donor to transfer the possession has been unequivocally manifested. There 
can be no doubt in this case that such an intention was unequivocally manı- 
fested. Inthe document itself itis expressly stated that the plaintiff not 
merely made a gift of the property to Minnat-ullah, but also put him into 
proprietary possession of it, and a further statement that Minnat-ullah had 
accepted the gift and taken possession of the property.” 


After stating thus they pointed out that in addition to this 
there was mutation of names, etc. Then they referred to the 
decision in Shaik Ibhram v. Shaik Suleman in which the 
necessity for actual delivery in the case of a gift of a house in 
which the donor and donee lived at the time of the gift was 








1. (1905) I. L. R. 28 AIL 147. 2. (1884) I. L. R. 9 Bom. 146. 
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considered. In that case the subject of the deed of gift was a 
dwelling-house in which the donor was residing at the time of 
the gift and continued to reside up to the time of the death 
along with the donee. The District Judge held that no relin- 
quishment on the part of the donor had taken place and that the 
gifi was therefore inoperative. The decision was set aside and 
the learned Judges observed as follows :— 


“ As to the delivery of the house, the principle ıs to be borne in mind, 
that when a person is present on the premises proposed to be delivered to 
him, a declaration of the person previously possessed puts him into possession 

; An appropriate intention where two are present on the same 
premises may put the one out as well as the other into possession without 
any actual physical departure or formal entry, and effect is to be given, as 
far as possible, to the purpose of an owner, whose intention to transfer has 
been unequivocally manifested.” 


After referring to these observations in Shatk Ibhram v. 
Shaik Suleman! the learned Judges in Humera Bibi v. Najm- 
un-nissa Bibi? referred to Amir Als book on Mahomedan 
Law and pointed out that the learned author did not disapprove 
of that decision. I think the decision in Shatk Ibhram v. 
Shaik Sulemani strongly supports the appellant. This deci- 
sion may be said to be impliedly accepted in this Court as it 
has expressly accepted Humera Bibi v. Najm-un-nissa Bibi3 
which relies on this decision. Both these cases and Bava 
Saib v. Mahomed3 have been referred to in Vahasullah 
Sahib v. Boyapats Nagayyat but they have not been dis- 
cussed as a finding was called for “as regards the trans- 
mutation of possession”. The decision in Rahtman Bi v. 
Mahomed Fatima Bibs6 is not much helpful as it discusses the 
question of law only generally and as it dealt with the gift of a 
house by a father to his minor son which involves the applica- 
tion of certain special presumptions under the Mahomedan Law. 
Coming to the recent decisions of this Court in Ajagar Hagar 
Saheb v. Annammahé with regard to the argument that, inas- 
much as the donor lived with the donee, it must be held that he 
did not deliver possession to her. Mr. Justice Devadoss observed 
as follows and these observations in my opinion may well be 
applied to the present case :— 


“We have to see what the intention of the donor is. From Exhibit B 
it is quite clear that he divested himself of all his property and that he 





1. (1884) L L. R. 9 Bom. 146. 

2, (1905) I. L. R. 28 All 147. 3. (1896) I. L. R. 19 Mad. 343. 
4. (1907) I. L. R. 30 Mad. 519: 17 M. L. J. 562. 

5. (1914) 23 L C 651. 6. A. I. R. 1927 M. 572 
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wanted to be maintained by the plaintiff. That being so, can it be reasonably 
contended that his mere living in the house meant that she had no possession 
of the house? When a man makes a gift of property to a near relation tho 
1s living mth hun, the mere fact that he happens to live with him after the 
gift is made ts not a suficient circumstance to hold that possession did not 
pass. (The italics are mine.) Each case would depend upon its circum- 
stances. If the intention of the donor is clear that the donee should have 
possession of the property, the mere fact that the donor happens to live after 
the date of the gift with the donee in the house which is the subject of the 
gift would not by itself entitle the Court to hold that possession had not 
passed and that possession remained with the donor” 


and then the learned Judge proceeded to consider the evidence 
which also showed that there must have been effective transfer 
of possession. The decision in Muhammed v. Ummanatkant 
Ammall strongly supports the appellant. In that case the gifts 
were of portions of the family dwelling-house in which the 
parties have all along been living. The learned Judge, Wallace, 
J. held that actual divesting by the donor and delivery to the 
donee was not necessary in this case, such possession as is 
suitable and possible in the circumstances having been given. In 
the case of one of the deeds the donee was a minor and this 
fact was referred to as an additional reason for holding that 
the intention to give declared in the deed was sufficient to hold 
that there was delivery. This consideration does not affect the 
present case. This was only an additional reason given in one 
of the cases. I do not think that the Madras decisions compel 
me to hold that in the case of a gift of a dwelling-house in 
which the donor and the donee who are close relations lived 
together at the time of the gift, it will be necessary for the 
donee to prove an overt act on the part of the donor to show 
that there has been a transfer of possession to validate the gift 
under the Mahomedan Law, when the document shows an 
intention on the part of the donor to divest himself of posses- 
sion and contains an explicit statement that the donee has been 
put in possession and nothing to the contrary has been proved 
by the donor. Each case must be decided with reference to its 
own circumstances. None of the decisions I have examined is 
opposed to the appellant’s contention; on the other hand one of 
them, Muhammed v. Ummanatkant Ammall, distinctly supports 
him, whilst another Ajagar Hasar Saheb v. Annammah3, 
contains observations directly applicable to the present case. 


Now, coming to the decision of the other High Courts, I 
have already referred to a decision of the Allahabad High 


1. A. L R 1930 Mad. 593. 2, A, L R. 1927 Mad. 572. 
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Court and to one decision of the Bombay High Court. Two 
other decisions of the Bombay High Court may also be referred 
to: Abdul Majid Khan v. Husseinbul and Musa Miya v. 
Kadar Bus’. The first is relied on by the appellant and the 
other, which is a Privy Council decision, by the respondent. 
In Abdul Majid Khan v. Husseinbul the decision in Shark 
Ibhram v. Shaik Suleman’ was followed; but it was observed 
that it does not follow in every case necessarily that where two 
are present, possession must be deemed to have been transferred. 
The question as to whether the donor intended to transfer the 
possession at the time of the gift must be answered with 
reference to the facts of each particular case and in that case 
it was pointed out that.the evidence at the trial definitely showed 
that there was no transfer of possession. In the case before us 
there being no such evidence, the decision in Shatk [bhram v. 
Shaik Suleman3 may well be applied. The decision in Musa 
Miya v. Kadar Bux% is not helpful as it related to an oral gift 
and the absence of delivery of possession was sought to be 
explained by relying on an exception to the general rule. The 
donor in that case was the grandfather and the donee the 
grandson. It was observed by their Lordships that the general 
rule of Mahomedan Law that a gift is invalid in the 
absence of delivery of possession is subject to an exception in 
the case of a gift to a minor by his father or guardian. But 
this exception should be strictly construed. It does not extend 
to a gift by a grandfather to his minor grandsons if their 
father is alive and has not been deprived of his right and 
powers. as guardian, even though the minors have always lived 
with the grandfather and have been brought up and maintained 
by him. 

In Dalpheroo Mian v. Bangali Mah4 the Patna High Court 
while affirming the general rule that in order to complete the 
gift under Mahomedan Law the donor must even if only for 
a time abandon possession of the property gifted in favour of 
the donee referred with approval to the decision in Shask 
Ibhram v. Shaik Suleman’ but in the case before them the 
learned Judges held that the transfer of possession was not prov- 
ed because “beyond the written deed of gift there is no such un- 


—— tg, 


1. (1919) 55 L C. 952. 
2. (1928) L. R. 55 L A. 171: I. L. R. 52 Bom. 316: 54 M. L. J. 655 (P.C.). 
3. (1884) I. L. R. 9 Bom. 145. 4, (1922) 71 I. C. 897. 
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equivocal intention manifested ; on the contrary, the donor soon 
after the deed of gift, joined in mortgaging the house ” which 
was the subject-matter of the gift. The contents of the docu- 
ment are not mentioned in the judgment but it is clear that they 
did not give effect to the intention if any was expressed in it 
because the evidence showed that the donor had acted contrary 
to such intention. Probably beyond the bare deed there was 
nothing to support delivery of possession in that case. In the 
case before us, as I have already said, the document states that 
the donee was put in possession and there is no evidence on the 
part of the donor that she acted in a way which will show that 
she did not part with possession as in the Patna case. 

The appellant next relied on Rahmat Ali v. Daulat Bibil, a 
decision of the Lahore High Court. This decision is very much 
like the present case. After discussing the case-law on the 
subject it was held that actual transfer of physical possession 
is not necessary to complete a gift in cases where the donor and 
the donee live in the gifted house. The fact that “the donor 
continued to live in the same house for ahout a month after 
the date, of the gift which he had made by means of a register- 
ed deed, does not show that possession was not given to the 
donee where tt is so expressly stated in the deed”. (The italics 
are mine) (see the head-note). 


Mr. Somayya for the respondent besides relying on those 
of the above-mentioned cases which seem to support him relied 
also on paragraph 127 of Mulla’s Muhammadan Law, the third 
paragraph of which dealing with delivery of possession of 
immoveable property where the donor and the donee both reside 
in the property states as follows :— 

“No physical departure or formal entry is necessary in the case of a 
gift of immoveable property in which the donor and the donee are both 
residing at the time of the gift In such a case the gift may be completed by 


some overt act by the donor indicating a clear intention on his part to transfer 
possession aud to divest himself of all control over the subject of the gift.” 


The cases given in support of this proposition are Shaik 
Ibhram v. Shaik Suleman’ and Abdul Majid Khan v. Hussein- 
bus. J have examined above, both these cases and have shown 
that the law stated in one of them regarding the delivery of the 
house in that case distinctly supports the appellant; in the 
other case the learned Judges held that it was distinguishable 





1. A I. R. 1925 Lah. 501. 2. (1884) I. L. R. 9 Bom. 146, 
3. (1919) 55 L C. 952, 
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from the decision in Shaik Ibhram v. Shaik Suleman?! and that 
the question as to whether the donor intended to transfer the 
possession at the time of the gift must be answered with refer- 
ence to the facts of each particular case. These cases affirming 
the general principle that in order to complete a gift some overt 
act on the part of the donor is necessary, to show how in 
special cases, circumstances may render the general principle 
inapplicable. The appellant does not contend against the general 
proposition of law stated in the book but what he says is that the 
law being what is stated therein, in a case like the present, effect 
should be given to the intention of the donor clearly indicated 
“in the gift deed and to the express statement contained in it 
that the donee has been put into possession. This contention 
is supported by abundant authority. 

Having regard to the decisions which I have discussed, my 
conclusions so far as they relate to this case are these: 

(a) that a gift of unmoveable property under Mahomedan 
Law is invalid in the absence of delivery of possession by the 
donor; 


(b) where the donor and the donee live together at the 
time of the gift in the gifted property, there must be some 
evidence to show that possession was transferred by the donor; 


(+) a mere registered deed evidencing the gift will not 
be evidence of such transfer; but 

(11) if the deed shows that possession was intended to 
be transferred and that the donee has been put in possession also, 
then effect should be given to this intention as constituting 
delivery of possession in law unless there is evidence to the 
contrary. In sucha case it is not necessary for the donor to 
do any overt act to complete the gift. 

These conclusions are supported by the decisions in Shaik 
Ibhram v. Shaik Sulemani, Abdul Majid Khan v. Husseinbus, 
Rahmat Alt v. Daulat Bibis, Humera Bibi v. Najm-un-nissa 
Bibis and Dalpheroo Mian v. Bangali Malis. I do not think 
that the Madras decisions brought to my notice are opposed to 
these conclusions; on the other hand two of them clearly support 
them. 





1. (1884) I. L. R. 9 Bom. 146. 2. (1919) 55 I. C. 952. 
3. A.L R 1925 Lah. 501. 4. (1905) I. L. R. 28 All. 147. 
5, (1922) 71I. C. 897. 
R—113 


898 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


I have already referred to the general features of this case, 
but to one fact I wish especially to draw attention. In my 
opinion, the learned Judge has not attached sufficient importance 
to it. The defendant has been paying the Municipal tax for 
the house after the gift. It is true that he used to pay it even 
before the gift but it was not right on this ground to ignore 
the significance of the subsequent payment in the face of the 
express statement in the document that the defendant has been 
put in possession of the house. That being so, the right way to 
construe the subsequent conduct of the defendant is in the light 
of that statement. In this case, I think in the light of Ex. A, 
payment of Municipal taxes by the defendant subsequent to the 
gift may be taken as a sufficiently clear indication that transfer 
of possession has been made by the donor. If so, there is no 
difficulty in the case at all. Even without relying on this item 
of evidence, I have already shown that there has been such 
transfer of possession in this case as would validate the gift 
under the Muhammadan Law. Having regard to the relation- 
ship of the parties the mere residence of the donor with the 
donee does not show that there was no transfer of possession. 
In my opinion all that could be done under the circumstances to 
show there was transfer of possession has been done in this 
case; and that in a case like the present, an overt act on the 
part of the donor is not necessary to complete the gift. The 
decision relied on by the learned District Judge Shed Ahamad 
v. Ibrahim! is distinguishable as we know nothing about the 
contents of the “ Lebanama” in that case; probably it men- 
tioned the bare fact of gift and contained nothing about the 
intention of the donor, possession by the donee, etc. 


For the above reasons I would hold that the learned Judge’s 
decision is wrong on the first point. It follows therefore that 
the case cannot be decided without a finding on the second 
point which has not been dealt with by him and which in my 
opinion is the substantial point in the case. I would therefore 
call upon the learned Subordinate Judge to submit a finding on 
point No. 2 noted in his judgment, namely, “ Is the gift vitiated 
by fraud, misrepresentation or undue influence?” The finding 
is to be submitted within four weeks after the receipt of this 
order; time allowed for objections is ten days. 





1. (1919) 52 L C 314. 
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[In pursuance of the above order the Lower Appellate 
Court submitted a finding to the effect that Ex. A was not 
vitiated by fraud, misrepresentation or undue influence. ] 

The case coming on for final hearing after the return of 
the finding the Court delivered the following 

JupGMENT.—I accept the finding of the Lower Court. 
The learned Judge distinctly finds that the executant of the 
document had independent advice. The result is this second 
appeal is allowed and the plaintiff’s suit is dismissed with costs 
bere and in the Court below. 

B. V. V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JusTicE VENKATASUBBA Rao anD MR. 
JUSTICE REILLY. 


P. Rama Naidu (deceased) and .. Appellanis* (PIF. and 
others his L. Rs.) 
v. 
Rangayya Naidu and others .. Respondents ( Defend- 
ants 2 to 4). 


Probate—A pplication by executor under will—Representattve charac- 
ter of proceeding—Death of applicant during pendency of proceeding— 
Right of sons interesied in will to intervene—Cruil Procedure Code, 1908, 
QO. 22, 

A proceeding for the grant of probate or letters of administration with 
a copy of the will annexed is a representative action and the fact that the 
applicant asserts a personal right, namely, the right to executorship, does not 
alter its representative character. Where theexecutor applying for probate 
dies during the pendency of such a proceeding either in the tris] Court or in 
the Court of appeal, his sons, who claim as legatees or as representatives of 
the deceased legatee, can intervene and continue the proceeding. This is 
independent of the sons’ right, if any, to be impleaded as legal representa- 
tives under O. 22, Civil Procedure Code. 

Willams on Executors, 12th Edition, Vol. I, p. 213, Bittleston v. 
Clark, (1755) 2 Lee 248: 161 E. R. 330 and Hayle v. Hasted, (1836) 1 Cur. 
236: 163 E. R. 80, relied on. 

Sarat Chandra Banerjee v. Nant Mohan Banerjee, (1909) L L. R. 36 
Cal. 799 and Harsbhusan v. Manmatha Nath, (1918) I.L R: 45 Cal. 862, 
distinguished. 

Mussamnat Phekni v. Mussamat Manki, (1929) I. L R. 9 Pat. 698 and 
Sachmdra Nath Matty v. Bepin Bekari Sasmal, (1931) 35 C. W. N. 1028, 


referred to. 
Appeal against the decree of the District Court of Chingle- 
put in O. S. No. 5 of 1927. 





*C. M. A. No. 294 of 1928. 19th August, 1932. 


v. 
Zainab Bi. 
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The Advocate-General (Sir A. Krishnaswams Atyar) and 
M. Venkatasubbayya for appellants. 


S. Varadachartar and R. Rajagopala Atyangar for 
respondents. 


The Court delivered the following 


Jupcments. Venkatasubba Rao, J.—One Rama Naidu 
applied in the Lower Court for probate of the will of the 
deceased. Certain persons entered a caveat and the proceeding 
became a contentious one. The Lower Court, holding that the 
will has not been proved to be genuine, refused probate and 
Rama Naidu filed the present appeal and died before the 
hearing. His sons have been brought on the record and an 
objection has been taken as to their legal competence to prose- 
cute the appeal, and that is the first question we have to decide. 


Rama Naidu besides being the executor is also the resi- 
duary legatee. We cannot as a Court of probate decide ques- 
tions of construction; but it is not disputed that, in any view, 
Rama Naidu’s sons would be beneficiaries. If the estate taken 
by the deceased was an absolute one, his sons, on his death, 
become entitled to the legacy as his heirs; if, on the other hand, 
the bequest is to be construed as conferring on him only a life 
estate, the sons, by reason of the words “ his male descendants,” 
would take the legacy in their own right. In either case, the 
sons of Rama Naidu are persons entitled to a benefit under the 
will. 

The decision on the point raised depends upon the view 
the Court takes of the true nature of the sons’ application. Is 
that to be regarded as an application under O. 22, Civil Pro- 
cedure Code? Is it necessary for the sons to make out that 
the right to sue in such a proceeding survives and that they are 
their father’s legal representatives? An applicant under O. 22, 
R. 3, must establish these two positions first, that the right to 
gue survives, secondly, that he is the plaintiffs legal representa- 
tive. If the original plaintiff in filing the petition in his 
character as executor represented the estate of the deceased 
testator, then, on his death, his right may fairly be said to have 
devolved upon his sons. This follows from the construction 
which the Judicial Committee was disposed to place in Venkata- 
narayana Pillai v. Subbammall upon the expression “legal 





1. (1915) L. R. 42 I. A. 125: LL.R. 38 Mad. 406: 28 M. L. J. 535 (P. C). 
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representative” when a contingent reversioner applied to be 
substituted in appeal in the place of the deceased presumptive 
reversioner. But, in my opinion, this is an inquiry which need 
not be pursued, for the applicant’s right stands independent of 
O. 22, and this position, if realised, will clear the way of much 
irrelevant discussion. 


The question is not, have the applicants a right to be 
substituted’; but is much more fundamental, have they a right 
to intervene at any stage of the proceedings? If they can come 
in at any time, the fact that the original petitioner has died can 
be of no consequence. Nor does it in principle make any 
difference whether they seek to intervene before or after the 
judgment was rendered by the first Court. The question then 
resolves itself into this: Is a proceeding for the grant of 
probate (or Letters of Administration with a copy of the will 
annexed) a representative one; in other words, is the person 
who has commenced it to be regarded as having done so in his 
representative or merely individual character? In considering 
this question, there are two distinct matters which must not be 
confused. The right which a petitioner in such a proceeding 
asserts is in one sense an individual or a personal right. But 
because he asserts a personal righi, the proceeding does not 
become oue for his personal benefit. An executor applies for 
probate, for instance, on the strength of his special right, which 
“he derives from his appointment under the will. But is the 
proceeding on that account to be regarded as having been 
initiated by him in his individual character? He may often 
possess no beneficial interest and his right may rest on no more 
than a bare legal title. The proper view to take is, that his 
object in commencing the proceeding is to get an adjudication 
in the interests not only of himself but of others, that the will 
propounded is genuine and valid. In inviting the Court to 
pronounce in favour of the will, the executor is acting ina 
representative capacity, that is to say, for the benefit of the 
whole class of persons, including himself, interested in having 
it established. The position of a petitioner for probate is not 
dissimilar to that of a plaintiff under O. 1, R. 8, Civil Procedure 
Code. What the rule contemplates is a common interest and in 
the case of a petition for probate, there is an identity of interest 
on the part of the whole body of persons claiming under the 
will. One of the necessary incidents of a representative suit is, 
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that any person for whose benefit it is instituted my intervene 
aud ask to be made a party. O. 1, R. 8, cl. (2). If a petition for 
probate stands on a footing similar to that of a representative 
suit, it is right in principle to extend the analogy and hold that 
any legatee or beneficiary may, on a proper case being made 
out, intervene at any stage and claim to come on the record. 
True, an executor when applying for probate does not purport 
to act under O. 1, R. & This remark applies equally to a 
presumptive reversioner who brings a suit in the lifetime of a 
Hindu widow for getting rid of an adoption or an alienation 
made by her. Nevertheless, the Judicial Committee has held in 
the case relied upon by the learned Advocate-General, Venkaia- 
narayana Pillat v. Subbammeall, already cited, that on the death 
of the presumptive reversioner, the person next entitled to the 
reversion can he substituted in his place, on the ground that the 
presumptive reversioner’s suit must be deemed to be a repre- 
sentative one. In that case, the Judicial Committee refrained 
from deciding whether or not the adjudication in such a suit 
would operate as res judicata against the contingent reversioners 
not parties eo nomine to the action. But in a later case in 
Kesho Prasad Singh v. Sheo Pragash Ojha’ they point out that 
from the view taken by them in the earlier case, (Venkata- 
narayana Pillars case1) the conclusion necessarily follows that 
the judgment in the presumptive reversioner’s suit is binding 
even as between the persons not directly parties to the previous 
suit. 


The two questions, the right to intervene and the binding 
character of the judgment as res sudtcata, are, as Mr. Varada- 
chari rightly points out, interdependent.—Are the legatees 
entitled to intervene? If they are, the judgment given in their 
absence would be binding upon them as res judicata. Does the 
adjudication operate as res judicata? If it does, surely, they 
would have a right to intervene, for it would be unjust to hold 
that they would be bound by the judgment and yet deny to them 
the right of intervention. Explanation 6 to S. 11, Cwil Pro- 
cedure Code, recognises this principle and provides that judg- 
ments in representative actions bind also persons who are 
constructively parties. 





38 Alad. 406: 28 AL L. J. 535 (P. C.). 


1. (1915) L. R 42 1. R 
R 51 R 46 AIL 831: 47 M. L. J. 824 (P. C.). 


2. (1924) L. R. 5 
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Mr. Varadachari for the respondents relies principally 
upon two cases of the Calcutta High Court. In Sarat Chandra 
Banerjee v. Nant Mohan Banerjee! the application for the grant 
was made by the residuary legatee who died pending the 
suit. On his death, his widow applied for being substituted. 
In refusing her request, Harrington, J., observes that the 
right to represent the estate has not devolved upon her. 
This case was followed by Greaves, J., in Hartbhusan v. 
Manmatha Nath®. It was the son of the original applicant, 
the residuary legatee, that applied to be madea party, and 
his application was similarly rejected. In these two cases, 
the question was not presented to the learned Judges in the 
form in which we are now considering it. The only contention 
put forward was, that the applicants were entitled to be sub- 
stituted under O. 22, R. 3. It was not argued that they had a 
larger right flowing from the nature of the proceeding, namely, 
a right to intervene at any stage. Mussamat Phekns v. Mussa- 
mat Manks3, on which the applicants rely, supports their conten- 
tion. The facts in that case were similar to those in the present 
and it was held that the heir could be substituted. The 
conclusion although based on a ground different from what we 
are adopting seems, in my opinion, sound. This remark applies 
to another case relied on by the applicants, Sachindra Nath 
Mutly v. Dipin Deharit, where also on the death of the legatee 
who applied for probate, her representatives were substituted. 
Apart from authority, I am satisfied on principle that the sons 
of Rama Naidu have been properly brought on the record. In 
the course of the argument, my learned brother drew attention 
to a passage in Williams on Executors, which most clearly and 
unequivocally supports my view. I shall extract that passage: 


“ A legatee cannot set up a will after it has been litigated between the 
executor and next-of-lan, or between the executor and the executor of 
another will, and pronounced against, unless he can show the parties agreed 
to set aside the will by fraud or collusion. Butif he is afraid the executor 
will not do justice, he may intervene for his interest pending the suit, but 
apparently not after the hearing.” 


Williams on Executors, 12th Ed., Vol. I, p. 213. 


A further question was raised and argued, whether a 
judgment of a Probate Court, if against a will, amounts or not 
to a judgment im rem under S. 41 of the Indian Evidence 





1. (1909) L L. R. 36 Cal. 799. 2. (1918) I. L. R. 45 Cal 862. 
3. (1929) I. L. R. 9 Pat. 698. 4. (1931) 35 C. W. N. 1028. 





Reilly, J. 
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Act. On this point, several cases, such as Chinnasami v. 
flartharabadral, Kalayanchand Lalchand v. Sitabai3, Saroda 
Kanio Doss v. Gobindo Mohan Das8 and Ramani Debi v. 
Kumud Bandhu Mukerjit have been cited at the bar, but 
in the view I have taken, it becomes unnecessary to deal with 
that question and I, therefore, refrain from dealing with it. 

In the result, I have come to the conclusion that Rama 
Naidu’s sons have been rightly brought on the record and are 
entitled to prosecute the appeal. 

I shall now deal with the appeal on the merits. 

[His Lordship after considering the evidence held that the 
will was proved and concluded :] 


In the result, the appeal is allowed with costs throughout. 


The District Judge is accordingly directed to issue under 
the provisions of the Indian Succession Act, Letters of 
Administration with a copy of the will annexed to the appel- 
lants (the sons of Rama Naidu) or any of them as the District 
Judge may in his discretion think fit. 

Reilly, J—I agree with my learned brother that it is 
unnecessary on this occasion to express an opinion on the 
question whether a judgment refusing probate of a will is a 
judgment tn rem, though that question was argued before us at 
some length. On that question there is a conflict between the 
view expressed in this Court and the Calcutta High Court on 
the one hand and that of the Bombay High Court on the other. 
If Rama Naidu, the Plaintiff, when he sought to prove the will 
in his suit for probate, was not only asserting his claim to be 
recognised as executor but can be regarded as seeking to 
establish the will as representing all the beneficiaries under it, 
then on his death any other beneficiary represented by him or 
any person succeeding to a benefit under it through his death 
could continue the proceedings either in the original Court or 
on appeal, though the prayer for probate would in those cir- 
cumstances necessarily be changed to one for letters of 
administration with the will annexed. Representative suits in. 
this country, in which those who are by name on the record 
fight the battles and represent the interests, not only of them- 





1. (1893) L L. R. 16 Mad. 380: 3 M. L. J. 121. 
2. (1913) I. L. R. 38 Bom. 309. 3. (1910) 12 C. L. J. 91. 
4. (1910) 12 C. L. J. 185. 
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selves, but also of others, who are in effect, though not in 
name, parties to the suits from the beginning, are not confined 
to suits in which permission to represent other persons has 
been obtained under R. 8 of O. 1, Code of Civil Procedure. 
That was recognised by their Lordships of the Privy Council 
in regard to Hindu reversioners in Venkatanarayana Pillat v. 
Subbaminall, Janaki Ammal v. Narayanasams Atyar3 and 
Kesho Prasad Singh v. Sheo Pragash Ojha’, in regard to 
members of the public interested in a public trust of a religious 
and charitable nature in Raja Ananda Rao v. Ram Das 
Daduram4 and in regard to worshippers in a temple in 
Sankaralinga Nadan v. Rajeswara Dorait. In England that 
principle was long ago applied to probate proceedings. In 1755 
in Bittleston v. Clark6 Sir George Lee said: 


“A legatee cannot set up a will after ıt has been litigated between the 
executor and next-of-kin and pronounced against, unless he can show the 
parties agreed to set aside the will by fraud or collusion, and so the Delegates 
held in Lewts v. Bulkeley’ but a legatee, if he is afraid the executor will not 
do justice, may inte1vene in his own interest,” 


which is in effect quoted in the passage taken by my learned 
brother from Williams on Executors. In 1836 in Hayle v. 
Hasted8’ Sir Herbert Jenner described executors who prayed 
for probate of a will and codicil as “ in effect representing and 
protecting the interests of all the partics benefited under those 
instruments”. Mr. Varadachariar contended that, when an 
executor prays for probate, he prays for something which is 
personal to himself, as no one but an executor can get probate. 
That is to look at the mere form of the proceedings anc to 
ignore their real effect. As Sir Herbert Jenner said in the same 
case, ‘the executors in the former will represent and are the 
protectors of the legatees under it, being specially entrusted 
by the deceased with the care and management of her property 
and to see her intentions carried into effect” and again “ the 
executors were bound to the best of their ability to defend the 
interests of the legatees under the first will, of which they stood 
before the Court praying probate and which they must be 





. (1915) L. R. 42 I. A. 125: LL. R 
. (1916) L. R 43 L A. 207: I.L 


38 Mad. 406: 28 M. L. J. 535 (P.C.). 
39 Mad. 634: 31 M. L. J. 225 (P. C). 
. (1924) L. R. 51 I. A. 381: 1. L. ll. 831: $7 M. L. J. 824 (P.C). 
4. (1920) L. R. 48 I. A. 12: 48 Cal 493 (P.C). 
5. (1908) L. R. 35 I. A. 176: L L. R. 31 Mad. 236: 18 M. L. J. 387 (P.C). 
6. (1755) 2 Lee 248: 161 E. R 330. 
7. (1732) 1 Lee 513 notes: 161 E. 
8. (1836) 1 Curt. 236: 163 E. R. 80. 
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taken to have considered as containing the last will of their 
testator and which as such it was their duty to see carried into 
effect; for it is not the interest of the executors but the inten- 
tion of the testator which is to be attended to.” It cannot be 
denied that the passages I have quoted represent the law in 
England to-day. An executor who prays for probate prays in 
form for something which can be granted to no one else. But 
the essence of the proceedings is that he seeks to establish a 
will, not for himself, but as the representative of those who 
take benefits under it. If he fails in his duty, any of those 
whom he represents may intervene to carry on the proceedings, 
having in effect by representation through the executor been a 
party to the proceedings from the outset. And, if in the course 
of the proceedings the executor drops out through death, it 
follows that any of those he has represented may similarly 
carry on the proceedings with the unessential modification that 
the prayer must then be for letters of administration with the 
will annexed. There is no reason to doubt that the position is 
the same in this country. This aspect of the matter, I think it 
is clear, was overlooked in Sarat Chandra Banerjee v. Nani 
Mohan Banerjeel and Haribhusan v. Manmatha Nath® on 


which Mr. Varadachariar relies, where ihe positions before the 


Court were dealt with as if the only question arising was how 
O. 22 of the Code applied to them. I agree that Rama Naidu’s 
sons are entitled to prosecute his appeal against the dismissal 
of his suit to establish the will. 

[His Lordship proceeded to deal with the facts and upheld 
the will.] 

Be Va NVa Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE BURN. 
M. K. Panduranga Mudali .. Petthoner® (1st Accused). 


Press (Emergency Powers) Act (XXIII of 1931), S. 18 (1)—Un- 
authorised news-sheet—Pasnting words" Boycott British goods” on the 
road—Ordinance V of 1932, S. 3 (b), as amended by Ordinance VII of 
1932—" Molestation "—Test of offence—Criminal Law Amendment Act 
(XIV of 908), S. 17 (1)—“ Assists "—Meaning of. 

“ A view to cause loss” is, under S. 3 (b) of Ordinance V of 1932 as 
amended by Ordinance VII of 1932, the essence of the offence of molesta- 
ay ee ee 


"Cr. R. C. No. 403 of 1932. 26th September, 1932, 
Cr. R. P. No. 372 of 1932. 
1. (1909) I. L. R. 36 Cal 799, 2. (1918) I. L. R. 45 Cal, 862, 
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tion but the words “ Boycott British goods ” cannot be supposed to incite 
the public to entertain the view to cause loss to the dealers in those goods 
and painting those words on the road does not amount to making an un- 
authorised news-shee tas defined in S. 2 (6), and does not constitute an of- 
fence under S. 18 (1) of the Press (Emergency Powers) Act (XXIII of 1931). 


Held, however, that there was evidence in the case sufficient to justify 
the Magistrate's finding that in so doing, the accused was guilty of an offence 
under S. 17 (1) of the Cnminal Law Amendment Act. 


The word “assists” in S. 17 (1) of the Criminal Law Amendment Act 
means “ intentionally assists”. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898 and S. 107 of the Government of India Act 
praying the High Court to revise the judgment of the Fourth 
Presidency Magistrate of the Court of the Presidency Magis- 
trate, Egmore, Madras, in Calendar Case No. 9526 of 1932. 

K. S. Jayarama Aiyar for T. S. Venkatraman for 
petitioner. 

T. S. Anantharaman for Crown Prosecutor on behalf of 
the Crown. 

The Court made the following 

OrpER.—The petitioner was the first accused in the case 
tried by the learned 4th Presidency Magistrate, Madras. The 
case against him was that at 4 a.m. on the Sth April, 1932, he 
instigated the 2nd accused to paint on the surface of the road 
the words “ Boycott British goods”. In consequence of his 
abetment, and in his presence, accused 2 painted the word 
« Boycott” on the road, and then was arrested by a Head Con- 
stable of the C.I.D. He has been convicted of offences punish- 
able under S. 17 (1) of the Criminal Law Amendment Act 
(XIV of 1908) and under S. 18 (1) of the Indian Press 
(Emergency Powers) Act (XXIII of 1931), and has been 
sentenced for each offence to six months’ rigorous imprison- 
ment and a fine of Rs. 100, the sentences to run concurrently. 

It is contended in the first place that on the facts found 
the petitioner could only have been found guilty of abetment 
of the offences if any committed by the second accused. He 
was not charged with abetment, but with the actual offences. 
Hence, it is contended, the convictions cannot be maintained. 
This argument is unsound. S. 114, Indian Penal Code, provides 
that whenever any person, who if absent would be liable to be 
punished as an abettor, is present when the act or olfence for 
which he would be punishable in consequence of the abetment 
ig committed, he shall be deemed to have committed: such act or 
offence. It follows that if the act of the second accused, 


Panduranga 
Mudali, 


In re. 


Panduranga 
Mudali, 
In re. 
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committed in consequence of the abetment of the petitioner, 
amounts to the offences charged, the petitioner also must be 
deemed to have committed the same offences. There is there- 
fore no illegality in the charge, and the convictions cannot be 
set aside on this ground. 

The next contention is that that facts found proved do not 
amount to an offence under S. 18 (1) of the Indian Press 
(Emergency Powers) Act. That section reads as follows 
(omitting the words which are unimportant in this case) :— 


“ Whoever makes ..... any unauthorised news-sheet...... shall 


The learned Presidency Magistrate has held that painting 
the words “ Boycott British goods” on the surface of a public 
road amounts to the making of an unauthorised news-sheet. 
“ News-sheet ” is defined in S. 2 (6) as meaning “ any docu- 
ment other than a newspaper containing public news or com- 
ments on public news or any matter described in sub-sec. (1) 
of S. 4’. “ Documents” in S. 2 (2) is said to include also 
“any painting, drawing or photograph or other visible repre- 
sentation”. It follows quite clearly that painting words on the 
road is making a “document”. The further question is whe- 
ther the words “ Boycott British goods ” are matter described 
in sub-sec. (1) of S. 4. The offensive matter against which 
5. 4 (1) is directed is “words... ... which 

(a) incite to or encourage, or tend to incite to or to encou- 
rage, the commission of any offence of murder or any cugnizable 
offence involving violence.” 

It cannot of course be said that the words “ Boycott 
British goods” incite to the commission of murder, but the 
learned Presidency Magistrate holds that they incite the public 
to commit the offence of molestation as defined in S. 3 (b) 
of Ordinance V of 1932 as amended by Ordinance VII of 
1932. That section declares that a person is said to molest 
another person who “ with a view to cause loss or knowing 
that loss is likely to be caused to such other person, loiters 
at or near the place where such person carries on business 
and dissuades or attempts to dissuade by words or gestures 
or otherwise any person from entering or approaching or 
dealing at such place”. This appears to me to be altogether too 
far-fetched. Molestation can only be committed by somebody 
who loiters with a view to cause loss to a person carrying 
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on business. I donot see how the words “ Boycott British 
goods ” can be supposed to incite the public to entertain the 
«view to cause loss ” which is the essence of the offence of 
molestation. The words can be held to inculcate a hatred of 
British goods, but I do not see that they necessarily inculcate 
a hatred of the people who deal in them, ora desire to do 
harm and cause loss to the people who deal in them. 


I am of opinion therefore that though painting the words 
“Boycott British goods” on the roadway does amount to 
making a document, it does not amount to making an un- 
authorised news-sheet as defined in S. 2 (6) of the Indian 
Press (Emergency Powers) Act. It follows that the petitioner 
cannot be held to be guilty of an offence under S. 18 (1) of 
that Act. 


It is contended on his behalf that he is not guilty under 
S. 17 (1) of the Criminal Law Amendment Act either. That 
section reads as follows :— 


“Whoever is a member of an unlawful association or takes part in 
meetings of any such association, or contributes or receives or solicits any 
contribution for the purpose of any such association, or in any way assists 
the operations of any such association, shall be punished with imprisonment 
for a term which may extend to six months, or with fine, or with both” 


The learned Presidency Magistrate has held that by paint- 
ing the words “ Boycott British goods” on the roadway, the 
petitioner and the other who was convicted with him assisted 
the operations of the Working Committee of the Indian 
National Congress, which is an unlawful association. Mr. 
Jayarama Aiyar for the petitioner argues that it has not been 
properly proved (+) that the Working Committee of the 
Congress is an unlawful association, (+) that one of the opera- 
tions of the Working Committee consists in inciting people to 
boycott British goods, or (tit) that the petitioner has assisted 
such an operation. I cannot accept these contentions. If it 
were necessary I would be prepared to hold that any Court 
may take judicial notice of the facts that the Congress 
is an unlawful association and that one of its operations con- 
sists in incitement to boycott British goods. In this case it is 
not necessary. There is the evidence of the Sub-Inspector 
(P. W. 5) that the Working Committee of the Indian National 
Congress bas been declared an unlawful association, and that 
the boycott of all foreign cloth whether British or from other 
countries is enjoined by the Working Committee as one of the 
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means of furthering the Civil Disobedience Movement. The 
Sub-Inspector produced Ex. D, but I do not read his evidence 
as meaning that he derived his knowledge of these matters from 
Ex. D. He has also said that this boycott programme is being 
carried on by writing on walls and roads appealing to people to 
boycott British and foreign goods. He has said that the items 
of the programme of the Working Committee are being carried 
on by the Madras District Congress Committee, that the peti- 
tioner was a member of the Madras District Congress Tamil 
Committee and that he was a Congress worker. This evi- 
dence if believed was in my opinion quite sufficient to justify 
the learned Magistrate’s finding that the petitioner was “ assist- 
ing the operations of an unlawful association” within the 
meaning of S. 17 (1) of the Criminal Law Amendment Act of 
1908. I do not overlook the principle that in S. 17 (1) the 
word ‘assists ” must be construed in a reasonable way. That 
section is obviously not designed to punish persons who, acting 
quite innocently, happen by accident to do something which 
furthers the operation of an unlawful association. “ Assists” 
in that section must, I think, mean “ intentionally assists, ” t.e., 
does something which assists with the intention of assisting. 
Construing the word in that liberal way, I hold that there was 
before the learned Magistrate enough evidence to justify the 
finding that the petitioner assisted the operations of an 
unlawful association. 

I decline to entertain the contention that as no more than 
the word “ Boycott” had been painted, the petitioner and the 
second accused had not passed the stage of “ preparation” to 
commit an offence. It is, of course, possible to argue that the 
accused, after completing the word Boycott, might have changed 
their minds and gone on to add prostitution, gambling, drunken- 
ness, or any other vice. But such an argument could not in this 
case be advanced seriously; by way of a joke it was quite 
amusing. 

The result is that the conviction and sentence for an 
offence under S. 18 (1) of the Indian Press (Emergency 
Powers) Act are set aside; the fine if collected must be 
refunded. I find no ground for interference with the convic- 
tion and sentence under S. 17 (1) of the Criminal Law 
Amendment Act. 

S. R. Conviciton set aside in part. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SUNDARAM CHETTY. 


Govindaraja Pillaiandothers .. Appellants» (Plffs. 2 to 4) 
v. 
Mangalam Pillai and another .. Respondents (Defts. Zand 3). 


Hindu Law—Pre-nuptial settleinmeni—Construction of—Absolute estate 
subject to defeasance clause, whether perintsstble—Geft over clause when 
vota as repugnant—Devisee'’s right not affected by donee’s ahtenation or 
compromise—Stbsequent adoption by husband not divesting estate vested 
on wife's death. 


A pre-nuptial settlement by a husband in favour of his wife was in the 
following terms:—‘I have accordingly given you the undermentioned pro- 
perties valued at Rs. 1,000 and you shall yourself from this day hold and 
enjoy the same with all rights. Should any issue be born to us, that issue 
shall get the properties after our death. If there is no issue, after your death, 
your brothers should take the propeities.” Subsequent to this settlement in 
a litigation between the husband and wife ın respect of settlement of pro- 
perties, a razinama decree was passed whereby they divided the properties in 
certain shares to be enjoyed by them absolutely. The wife pre-deceased the 
husband who two months thereafter adopted a son The wife’s brothers 
claimed the properties under the gift over clause in the original settlement 
deed on the happening of the contingency, namely, the wife dying issueless. 

Held, (1) that wheie the grant of an absolute estate 1s expressly or 
impliedly made subject to defeasance on the happening of a contingency and 
where the effect of such defeasance would not be a violation of any rule of 
law, the original estate is curtailed and the gift over must be taken to be 
valid and operative. 


Sreemutty Soorjseemoney Dossee v. Denobundoo Mullick, (1857) 6 
M. I. A. 526; Sreemutty Soorjeemoney Dossee v. Denobtindoo Mullsck, 
(1862) 9 M. I. A. 123 and Lakshintnarayana Nainar v. Vallsammal, (1910) 
I. L. R. 4 Mad. 250, followed. 


Sarajubala Debt v. Jyotirmayee Debi, (1931) L. R 58 I. A. 270: L L. 
R 59 Cal. 142: 61 M. L. J. 501 (P. C.), referred to. 

Sures Chandra Palt v. Lalit Mohan Dutta, (1915) 31 I. C 405, 
distinguished. 

Distinction between repugnant clauses which are void and defeasance 
clauses which are valid pointed out. 


(2) that the compromise by the wife being no more than an alienation 
could not be operative beyond her lifetime so as to affect the rights of the 
subsequent devisees, and 


(3) that the subsequent adoption after the death of the donee did not 
operate to divest the estate vested in her brothers, as the contingency con- 
templated was only the death of the donee without issue at the time of her 
death. 


Appeal against the decree of the Court of the Subordinate 
Judge of Cuddalore in A. S. No. 65 of 1928 (A. S. No. 17 of 
1928, District Court, South Arcot) preferred against the decree 
of the Court of the District Munsif of Chidambaram in O. S. 
No. 673 of 1924. 

B. Sitarama Rao and J. R. Gundappa Rao for appellants. 
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S. Panchapagesa Sastri and K. R. Krishnaswami Aiyar for 
respondents. 


The Court delivered the following 


JUDGMENT. —This second appeal arises out of a suit brought 
by plaintiffs 1 and 2 to recover possession of the plaint men- 
tioned properties, alleging that they became entitled to the same 
on the death of their sister Madurambal in 1924 without any 
issue. The 1st defendant is the husband of Madurambal. 
When he married her, he wasaman of advanced age, and 
at the instance of the parents of the girl he executed a registered 
settlement deed, Ex. A. on 2nd June, 1916, in favour of the 
girl. The material portion of Ex. A runs thus: 


“I have accordingly given you the undermentioned properties valued at 
Rs. 1,000 and you shall yourself from this day hold and enjoy the same with 
all rights. Should any issue be born to us, that issue shall get the properties 
after our death. If there is no issue, after your death, your brothers 
(plaintiffs 1 and 2) should take the properties.” 


The plaintiffs’ case is that their sister Madurambal having 
died without any issue the properties covered by Ex. A devolved 
on them and therefore they arc entitled to recover possession of 
the same. The first Court was of opinion that the intenlion of 
the donor (lst defendant) was to confer only a life estate on 
Madurambal and the gift over in favour of plaintiffs 1 and 2 
became operative on the happening of the specified contingency, 
namely, the death of Madurambal without any issue. But the 
lower appellate Court came to a different conclusion as regards 
the construction of Ex. A. In its view, Madurambal was given 
an absolute estate in the properties, and the gift over in favour 
of plaintiffs 1 and 2 on the happening of a contingency is void 
as a repugnant provision and such a clause could not be deemed 
to be a defeasance provision. The plaintiffs’ suit was therefore 
dismissed. 

In this second appeal, it is contended on behalf of the 
appellants (plaintiffs 2 to 4, the 1st plaintiff having died during 
the pendency of the suit and plaintiffs 3 and 4 having been 
added as his legal representatives) that on a proper construction 
of Ex. A it should be held that either a life estate in favour of 
Madurambal with a remainder over in favour of plaintiffs 1 
and 2 or an absolute estate in her favour subject to defeasance 
in the event of her failing to have any issue at the time of her 
death was really conferred on her. Having regard to the terms 
of the earlier portion of the deed which are to the effect, that 
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the donee should enjoy the properties absolutely or with all 
rights, it cannot be reasonably contended that what was con- 
ferred upon her was primarily a life estate alone. The Tamil 
word “ siaws gi Rrori ” clearly indicates an absolute estate. The 
more difficult question is whether the subsequent clause should be 
deemed to be a mere repugnant condition imposed on the estate 
so created or makes the absolute estate primarily granted subject 
to defeasance in the event of the contemplated contingency. 
The distinction between a repugnant provision and a defeasance 
provision is sometimes subtle, but the general principle of law 
seems to be that where the intention of the donor is to maintain 
the absolute estate conferred on the donee but he simply adds 
some restrictions in derogation of the incidents of such absolute 
ownership, such restrictive clauses would be repugnant to the 
absolute grant and therefore void; but where the grant of an 
absolute estate is expressly or impliedly made subject to 
defeasance on the happening of a contingency and where the 
effect of such defeasance would not be a violation of any rule 
of law, the original estate is curtailed and the gift over must 
be taken to be valid and operative. 

The disposition under the will which was the subject of 
consideration by the Privy Council in two cases reported in 
Sreemutty Soorjeemoney Dossee v. Denobundoo Mullick! and 
Sreemutty Soorjeemoney Dossee v. Denobundoo Mullicka is 
almost similar to the one under Ex. A. In the aforesaid cases, 
a Hindu testator devised under his will his entire estate to his 
five sons. On a construction of the will it was found that the 
testator conferred an absolute estate on the sons. There was a 
further clause in the will that if any of the five sons should die 
without leaving any son or son’s son, his estate should devolve 
upon such of the surviving sons or their sons’ sons who shall 
then be alive. Their Lordships of the Privy Council have held 
that it was compctent to a Hindu testator to give property by 
way of an executory bequest upon an event which is to happen, 
if at all, immediately on the close of a life in being. I should 
observe that in the present case the defeasance clause is exactly 
similar to the one found in the will above referred to. The 
provision in Ex. A is that in the event of the donee 
(Madurambal) dying without any issue the properties should 
go to her brothers (plaintiffs 1 and 2). The principle of the 
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decision in Sreemutiy Soorjeemoney Dossee v. Denobundoo 
Mullick! is recognised and also explained in a recent decision 
of the Privy Council reported in Sarajubala Debt v. Jyotirmayee 
Debis. Their Lordships have observed thus: 


“A Hindu, no doubt, may give property by way of executo1y gift 
upon an event which is to happen, if at all, immediately on the close of a life 
in being and in favour of a person born at the date of the gift, and such a 
gift over might be a sufficient indication that only a life cstate to the first 
taker was intended.” 

The disposition under Ex. A being exactly of such a 
nature, the defeasance clause in it must be held to be valid on 
the authority of the view expressed by the Privy Council. 
This is not a case where the executory gift is made to depend 
upon an event such as an indefinite failure of the male issue of 
the donee which would not necessarily happen on the close of 
the donee’s life and such a defeasance clause has been held to 
be void. There is also the decision of this High Court in 
Lakshminarayana Nainar v. Valliammals, which is almost on 
all fours with the present case. In that case, the decision 
depended on the construction of a razinama by which 4 and B 
became entitled to hold and enjoy in common certain properties 
absolutely. There was a defeasance clause to the effect, that 
in the event of 4 dying isstieless, his share of the properties 
should go to B and then B’should become entitled to the entire 
properties. The question was whether the alienation of the 
properties by 4 during his lifetime could have any legal validity 
after his death and prevent his share of the properties from 
devolving on B. On the footing that 4 had an absolute estate 
in a moiety of the properties covered by the razinama, it was 
held that there was a clear gift over of that moiety on his dying 
without issue to B. Following the Privy Council decision in 
Sreemutiy Soorjeemoney Dossee v. Denobundoo Mullsck' the 
learned Judges have held such a defeasance followed by agiit 
over in favour of a person in being to be perfectly valid under 
the Hindu Law. Reference was also made to the observations in 
the Privy Council decisions reported in Bhoobun Mohini Debra 
v. Hurrish Chunder Chowdhrys and Arisioromoney Dossee v. 
Norendro Krishna Bahadoor’. Holding that the effect of such 





1. (1862) 9 M. I, A. 123. 
2. (1931) L.R 58 I.A. 270: I.L.R. 59 Cal. 142 at 149:61 M.L.J. 501 (P.C.): 
3. (1910) L L, R 34 Mad. 250. 
4, (1878) L. R 5I. A 138:1. L. R 4 Cal 23 (P.C). 
5, (1888) L. R. 16 I. A. 29: I, L, R 16 Cal. 383 (P. C.). 
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defeasance was to cut down the original absolute estate of A to 
a life estate, the alienation made by him was held to be invalid 
beyond his lifetime and not affecting the gift over in favour of 
B. These authorities in my opinion bear directly on the present 
case, and I aim clearly of opinion that the absolute estate con- 
ferred upon Madurambal under Ex. A was subject to defea- 
sance in the event of her dying without any issue and such a 
defeasance clause is not opposed to any rule of law and has 
been recognised by the Privy Council to be valid. As observed 
in Lakshminarayana Natnar v. Valliammall by reason of the 
operation of the defeasance clause on the happening of the 
contingency, the original estate was cut down to a life estate 
and the gift over to plaintiffs 1 and 2 became valid and 
operative. 


On the respondents’ side, reliance was placed on the decision 
of the Calcutta High Court reported in Sures Chandra Palit v. 
Lalit Mohan Dutta®. There is an elaborate review of the case- 
law on a question of this kind in that decision. The principle 
of the Privy Council decisions in Sreemutiy Soorjeemoney 
Dossee v. Denobundoo Mulltck8 and Sreemutiy Soorjeemoney 
Dossee v. Denobundoo Mullick4 has been held to have no 
application to the facts of that case. The distinguishing feature 
in the will which was the subject of consideration in that case 
was, that though the testator gave an absolute interest in the 
estate to his widow, ihe gift over was of what might remain 
undisposed of by her. The confinement of the gift over to such 
portion of the estate, if any, which may remain undisposed of 
by the donee was held to be an indication that the testator 
intended to maintain an absolute estate in the donee throughout 
and the gift over was void for uncertainty. Such 1s not the 
nature of the defeasance or gift over in the present case. Even 
the decision of the Privy Council in Raghunath Prasad Stngh 
v. Deputy Commissioner, Partabgarh} has no application to the 
present case. After conferring an absolute estate on the legatee, 
the testator added clauses which were clearly restrictive of the 
incidents of ownership. One of the conditions imposed ts that 
the legatee shall be bound to adhere strictly to the Hindu 
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religion. Another condition is that he shall have no power to 
alienate the properties. A further clause is that the entire 
property shall gradually descend to the successors of the legatee 
subject to the restrictions laid down as binding upon the 
legatee. That was a glaring case of a grant of an absolute 
estate with all sorts of restrictions upon the legatee and his 
heirs which are certainly repugnant to the grant. 


It is next argued that by reason of the compromise in a 
suit between Madurambal and the Ist defendant some of the 
properties were allotted to Ist defendant absolutely, the rest 
being taken by Madurambal. The question is whether such a 
compromise can bind plaintiffs 1 and 2 who were not parties to 
it. As I have already observed, the gift over in favour of 
plaintiffs 1 and 2 being valid and as the effect of the defeasance 
clause was to curtail the absolute estate of Madurambal to a 
life estate in the event of the contingency happening as was 
held in the Lakshminarayana Natnar v. Valliammal’s! case, any 
arrangement or disposition in respect of the properties covered 
by Ex. A by Madurambal can have no legal force or validity 
after her death and cannot affect the rights of plaintiffs 1 
and 2. 


The fact that the Ist defendant adopted the 3rd defendant 
subsequent to the death of Madurambal is not of much avail to 
the respondents. It cannot be denied that Madurambal died 
without any issue, either natural or adopted. The moment that 
contingency happened, the properties devolved on plaintiffs 1 
and 2 by reason of the defeasance clause and the gift over to 
them. The properties having thus vested in plaintiffs 1 and 2 
on the death of Madurambal, they could not be divested of 
those properties by reason of the subsequent adoption made by 
the Ist respondent. There is hardly any doubt on this point. 


For all these reasons, I am unable to agree with the deci- 
sion of the lower appellate Court. The decision of the first 
Court should be restored, except as regards items 12 and 21 
which are not comprised in Ex. A, on which alone the claim of 
plaintiffs 1 and 2 was based. In the result, the decree of the 
lower appellate Court is set aside and a decree is passed in 
favour of plaintiffs 2 to 4 in respect of the suit properties 





1, (1915) L L. R 34 M. 250, 
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except items 12 and 21 with costs against the defendants in all 


the Courts. 


KoG: Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT :—Mr. JUSTICE STONE. 
The Pioneer Mutual Benefit and Friend-in-need 


Society, Ltd., Madras . Applicants 
v. 
The Assistant Registrar of Joint Stock Con- 
panies, Madras Respondent. 


Indian Companies Act (VII of 1918), Ss. 22 amd 82—Registrar of 
Compantes—Discretion in recording special resolutions altering Articles of 
Associalion—Can refuse to record tllegal articles—New scheine purporting 
to confer benefit on rectptent to be chosen by lot—Offemce againsi S. 294-A 
of the Indian Penal Code. 


The Registrar of Companies has the same discretion in recording special 
resolutions altering Articles of Association under S. 82 of the Indian Com- 
panies Act as in originally registering- Articles under S. 22, and can refuse to 
record illegal Articles. 

A scheme which purports to confer a benefit the recipients whereof are 
to be chosen by lot ıs illegal under S. 294-A of the Indian Penal Code. 


Wallingford v. Mutual Society, (1880) 5 A. C. 685, considered. 

Universal Mutual Aid and Poor Houses Association, Ltd., Madras v. 
Thoppa Naidu, (1932) 63 M. L. J. 554, relied on. 

The applicant Company was incorporated in April, 1932. 
Among the objects in the Memorandum of Association as originally 
presented to the Registrar was the “taking over of the business, 
assets and liabilities of the Universal Mutual Aid and Poor Houses 
Association, Limited”. That Company had been ordered to be 
wound up by the Madras High Court as being an illegal business 
(Universal Mutual Aid and Poor Houses Association, Lid., Madras 
v. Thoppa Natdul). On objection of the Registrar, this clause was 
deleted and one of the Articles was also amended to provide that 
loans shall not be granted by lot. Subsequently the Company passed 
special resolutions altering the Articles of Association and those 
inter alia provided for the taking over of the business of the 
Company in liquidation as well as the granting of interest-bearing 
loans by lot. On the refusal of the Assistant Registrar to record 
the resolutions the Company made this application to the High 
Court under S. 45 of the Indian Specific Relief Act foran order to 


compel him to do so. 
at ee ee ee 


App\sc ation No. 2608 of 1932. 
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B. Satyanarayana for applicant—Under S. 82 of the Indian 
Companies Act, the Registrar has purely ministerial functions. 
Under S. 22 he has judicial or discretionary powers and not under 
S. 82. He has no discretion to refuse to record resolutions. The 
present scheme is legal. Interest-bearing loans are not “ prizes,” 
and the scheme does not constitute a lottery: Wallingford v. 
Mutual Soctety.1 


S. Parthasaraths (with him V. K. Thiruvenkatachari) for 
respondent (Assistant Registrar).—At the time of incorporation 
the Registrar could object to the Memorandum, Bowman v. 
Secular Soctety®, also to Articles, Princess of Reuss v. Jean 
Brothers’. Ss. 22 and 82 are in the same terms. The Registrar can 
refuse to record illegal special resolutions, Reg v. Registrar of 
Compamtes4 and In re Platt (unreported Secretarial Practice, 
p. 378). 

Cur. ad vult. 


The Court delivered the following 


JUDGMENT.—In this matter I reserved judgment in order 
carefully lo concider whether the new scheme fell within 
Wallingford v. Mutual Socsetyt. I lad aod have no danht abit 
the other points raised. 


The first question is whether the Assistant Registrar of 
Joint Stock Companies has power to decline registration of any 
part of (a) a memorandum, or (b) articles of a public com- 
pany. It is said that in S. 82 (relating to the registration of 
special and extraordinary resolutions) the words in sub-section 
(1) “ who shall record the same” are directory and leave the 
Registrar no option in the matter. But the same may be said 
of the duties of the Registrar under S. 22 with regard to the 
registration of the memorandum and articles yet there can be 
no doubt that the Registrar of Joint Stock Companies has a 
discretion to refuse to register a memorandum. As Lord 
Parker observed in Bowman v. Secular Society, Lid.2: 

“The Registrar fulfils a quasi-judicial function... Only by miscon- 
duct or great carelessness on the part of the Registrar could a company with 
objects wholly illegal obtain registration.” 

But it is said that although ihat applies to a memorandum it 
does not apply to a resolution altering articles. I entirely fail 





1. (1880) 5 A. C. 685. 
2. (1917) A. C 406 at 439. 3. (1871) L. R.5 H. L, 176 at 200, 
4. (1847) 10 Q. B. 859:-116 E, R 318, 
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to see why S. 22 relates to a memorandum and articles and if 
the Registrar can in the exercise of his quasi-judicial function 
refuse to register a memorandum I should think it is almost an 
unarguable proposition that he yet must register articles. If he 
can exercise his discretion with regard to articles he must 
obviously be able to exercise a discretion with regard to the 
alteration of articles. 

In this case an effort has been made to alter the articles so 
as to enable this company to carry on, in effect, the business of 
Universal Mutual Aid and Poor Houses Association, Ltd., 
which company was compulsorily wound up as constituting a 
lottery. I will say nothing about that company. 

This present company now desires to offer a somewhat 
different scheme to the public. Under the old scheme sub- 
scribers got the certainty of an interest-free loan in time but the 
quantum of the loan and of course the time was determined by 
lot and cash certificates gave an equal chance. Under the 
present scheme the subscriber is entitled to one loan and the 
chance does not increase with the number of certificates held. 
I have carefully considered Wallingford v. Mutual Soctety1 in 
the light of the judgments of the Chief Justice and Cornish, J. 
in Universal Mutual Atd and Poor Houses Association, Lid., 
Madras v. Thoppa Naidu and in my opinion this scheme 
offends against S. 294-A of the Indian Penal Code in exactly the 
same way as did the Universal Mutual Aid scheme. The only 
difference is that the present scheme offers a prize that is not 
very valuable but which will probably be obtained within a 
reasonable time by most subscribers whereas the other scheme 
offered prizes that were very valuable but which would not be 
drawn by the majority within a reasonable time. 


It is said that there is no prize at all. In my opinion there 
is but really the use of the word “prize” is unnecessary. 
What the Penal Code says is “ publish a proposal to do any- 
thing for the benefit of any person’. It seems to me to be 
clear that a loan of Rs. 1,000 on personal security is something 
which a person desiring to borrow would regard as a benefit. 
It is true that the rate of interest is left at large but that 
simply means that a trap is or may be prepared for the unwary. 
The obvious intention is to offer to the public something that is 
attractive and the attraction is a loan on personal security, that 
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is held up as a benefit and that benefit is obtained by this man 
or that according as this man or that is fortunate in a draw. 


If this were straight business whereby a money-lending 
association were offering to lend money to all of a class it 
would be quite unnecessary to invoke the machinery of the 
draw. It is because the lucky person gets something more than 
he could get under ordinary business conditions that it is neces- 
sary to select him by lot. Whether this sort of a scheme is one 
which should be encouraged or not, whether it is likely to mis- 
lead the ignorant anxious to raise money or not is not my 
concern. Whether this falls within S. 294-A of the Indian 
Penal Code is the question I have to consider. If it does it is 
certainly better to stop it at the threshold rather than to allow 
the company to proceed along these lines and then wind it up 
as an illegal company after many thousands of people may be, 
have entered the scheme. 

In my opinion it does offend against S. 294-A and the 
Assistant Registrar of Joint Stock Companies was right in 
refusing to register the articles as presented to him. The 
motion is accordingly dismissed with taxed costs. 

ECG M otion dismissed. 


THE MADRAS LAW JOURNAL REPORTS. [ vot. 





PRIVY COUNCIL. 
[On appeal from the Court of Appeal of New Zealand.] 


PRESENT :—Lorp TomLIN, Lorp THANKERTON, Lorp 
MACMILLAN, LorD WRIGHT AND SIR JOHN WALLIS. 


Aspro, Ltd. Appellanis* 
v. 
The Commissioner of Taxes Respondent. 


Income-tax Act (XI of 1922), S. 10 (1x)—Private Company—l'ees for 
directors—Deduciton of—Perimsstbuity—-New Zealand Land and 
Income-tax Act, 1923, S. 80 (2). 


The trading account of a private Company showed a debit of £10,000 
in respect of fees to its two directors. The Company claimed to deduct this 
amount from its assessable income as exclusively incurred in the production 
of that income(under S. 80(2) of the New Zealand Land and Income-tax Act, 
1923, corresponding to S. 10 (2) (t#) of the Indian Act). The two directors 
were the sole directors as well as the sole shareholders, At the end of each 
trading year when a fair estimate of the profits was available or in some 
years, after the amount of profits had been ascertained, the fees to the 
directors were fixed by a resolution of the Company and that approximately 
at two-thirds of the gross profits. 





*P. C. Appeal No. 81 of 1931. 27th July, 1932, 
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Held, (1) that the mere production of a resolution fixing the remunera- 
tion of the directors and vouchers for payment of the amounts so fixed did 
not preclude further enquiry by the Commissioner and entitle the Company 
to the deduction claimed; (15) that having regard to the complete identity of 
the persons interested as shareholders in fixing the fees and of the persons 
to whom the fees were to be paid, and to the refusal of the directors to allow 
themselves to be examined as how the amount was fixed, the Company had 
failed to discharge the onus under Ss. 14 and 25; and (#1) that the Magis- 
trate was justified ın holding ıt not proved that the amount was exclusively 
micurred in the production of the assessable income. 


Johnson Brothers & Co. v. Inland Revenue Coinmussioners, (1919) 2 
K. B. 717, distinguished. 


Appeal No. 81 of 1931 from a judgment of the Court of 
Appeal of New Zealand, dated the 29th August, 1930, affirming 
an assessment to income-tax upon the appellants. 


A. M. Latter, K. C. and G. O. Slade for appellants. 

Greene, K. C. and G. R. Blanco White for respondent. 

27th July, 1932. Their Lordships’ judgment was delivered by 

Lorp THANKERTON.—This is an appeal from a judgment 
of the Court of Appeal of New Zealand, dated the 29th August, 
1930, dismissing an appeal from a judgment of the Stipendiary 
Magistrate of the Wellington District, dated the 12th December, 
1929, dismissing an appeal against the assessment to income-tax 
made on the present appellants by the present respondent in 
respect of the year to the 31st March, 1929. 

The appellants’ trading account for the year to the 31st 
March, 1928, which fell to be treated as the income year for the 
purpose of the assessment, showed a debit item of £10,000 in 
respect af directors’ fees, which they claimed as a proper deduc- 
tion. But the respondent disallowed this item to the extent of 
£8,000, on the ground that, to that extent, it was not exclu- 
sively incurred in the production of the assessable income, and 
he assessed the appellants accordingly; the appellants challenge 
the assessment in this respect. 

The provisions of the Land and Income-tax Act, 1923, as 
to deductions, so far as material, are as follows :— 


“80. (2) In calculating the assessable income of any person deriving 
income from one source only, any expenditure or loss exclusively incurred in 
the production of the assessable income for any income year may be deducted 
from the total income derived for that year... . Save as herein provided, 
no deduction shall be made in respect of any expenditure or loss of any kind 
for the purpose of calculating the assessable income of any taxpayer.” 


The statute provides a special code by which a taxpayer, 
who is dissatishled with the assessment made by the Commis- 
sioner, may appeal against it, but it must first be noted that, 
under S. 14, the taxpayer is made liable to pay the tax as 
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assessed by the Commissioner ‘“ save in so far as he establishes 
on objection that the assessment is excessive or that he is not 
chargeable with tax”. The special procedure for appeal by way 
of objections to assessments is contained in Ss. 22 to 38, of 
which the following provisions are material:—As regards 
procedure in the Magistrate’s Court, S. 25 provides: 


“ On the hearing and determination of all objections to assessments of 
land-tax or income-tax the burden of proof shall be on the objector, and 
the Court may receive such evidence as it thinks fit, whether receivable in 
accordance with law ın other proceedings or not.” 


Where, as here, the amount in dispute exceeds £200, a 
right of appeal to the Supreme Court from the determination 
of the Magistrate is given on both law and fact and, on such 
appeal being taken, S. 30 provides that the Magistrate should 
state and sign a case setting forth the evidence taken before his 
Court and the questions of law arising for the determination 
of the Supreme Court. As the present case only raised a 
question of law, it was removed, with the consent of parttes, 
from the Supreme Court into the Court of Appeal under the 
provisions of S. 33. 

It will thus be seen that in the present appeal the power of 
review of their Lordships is limited to questions of law, and 
that the appellants have to discharge the burdens laid upon 
them by Ss. 14 and 25. 

The material facts may be summarised as follows:—The 
company was incorporated in 1923 as a private company, and 
since then has carried on business in Wellington as manufac- 
turers and vendors of a patent medicine which is known as 
“ Aspro,” and sold in tabloid form. 

The capital of the company consists of 20,000 fully paid- 
up shares of £1 each, of which Messrs. G. R. Nicholas and 
A. M. Nicholas each hold 10,000 shares. These shares, along 
with £50,000 debentures, were given by the company to the 
Messrs. Nicholas as consideration for an exclusive license to 
use the trade mark “ Aspro,” and to deal in the commodity in - 
New Zealand. Throughout the existence of the company, the 
Messrs. Nicholas have been the sole directors of the company as 
well as the sole shareholders. 

The company's trading year ended on the 31st March in 
each year, the first year’s accounts covering only nine months’ 
trading. The directors’ fees were fixed towards, or after, the 
end of each trading year. The following table shows the 
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amount of the fees in each year, the date when thev were fixed 
and the net profits left to the company after deduction of the 
fees :— 


, , Fee fixed Net profit 
Year ending. EERS iad for each left to 

Director. Appellant. 
31st March 1924. 27th March 1924, £1,500. £1,418 9 10 
31st March 1925. 16th March 1925, £2,500. £2,616 14 10 
31st March 1926. Ist July 1926. £3,250. £3,170 11 8 
31st March 1927, 21st June 1927. £5,000. £4,924 13 7 
31st March 1928. 8th June 1928. £5,000. £5,145 6 6 


These fees were fixed each year by resolution of the com- 
pany in general meeting. The company having adopted Table 
“A” of the New Zealand Companies Act, 1908, the remunera- 
tion of the directors is provided for by Art. 78, which is as 
follows :— 


“ The directors shall be paid out of the funds of the company, by way 
of remuneration for their services, such sum or sums as the company may 
from time to time fix at a general meeting, and such remuneration shall be 
divided amongst them in such proportions as the directors may determine.” 


Prior to the year ended in March, 1928 their amount so 
fixed was accepted as a proper deduction for income-tax 
purposes by the Commissioner. 

The two directors in question reside in Melbourne and 
direct the policy of the New Zealand company from there. The 
parent company is an Australian company, and there is also a 
subsidiary English company, and the Messrs. Nicholas are also 
directors of these two companies. A comparison of the monthly 
sales of these three companies shows that the volume of the 
Australian business is about eight times, and the volume 
of the English business about eleven times, that of the New 
Zealand business. There is a local manager in Wellington, 
who acts under the direction of Melbourne; weekly samples of 
the mixtures made in Wellington are sent to Melbourne, which 
are tested by Mr. G. Nicholas, and the result is reported by him 
to Wellington. The manager stated that about three letters 
each way would pass between Wellington and Melbourne, and 
that about one letter in six of those sent by him would be 
referred to the directors. While it was stated that the directors 
paid periodical visits to New Zealand, it was admitted that 
neither of them had been in New Zealand in the year in 
question. They declined to give the respondent information as 
to the amount of time spent by them in New Zealand since the 
inception of the company, and neither of them appeared to give 
evidence before the Magistrate. 
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The appellants maintained, in the first place, that the pro- 
duction by them of a resolution fixing the remuneration of the 
directors for their services in terms of Art. 78, and vouchers 
for payment of the amounts so fixed, when taken along with 
the admiited fact that services had been rendered, was sufficient 
to exclude any further enquiry by the Commissioner and to 
entitle them to a deduction in terms of S. 80 (2) of the Act. 
But this contention was not seriously pressed, and, in their 
Lordships’ opinion, it is untenable. 


The appellants maintained, in the second place, that the 
Commissioner was not entitled to challenge the amount paid by 
the company to its servants for their services on the ground of 
excess or Over-gencrosity in its amount, for that was entirely a 
matter in the discretion of the company, and that he could 
only challenge such payments on the ground that it was not a 
genuine transaction, being in fact fictitious or the sums so paid 
being, wholly or partly, not truly paid as remuneration for their 
services. They maintained that, in the present case, there was 
no evidence to justify any such ground of challenge by the 
Commissioner and that, accordingly, the Magistrate was bound 
to sustain the appellants’ objections and to hold that the assess- 
ment was excessive. The respondent substantially accepted the 
premises of this contention, but he maintained that the state of 
the evidence was such that the appellants had failed to establish 
that the assessment was excessive, as required by S. 14, or to 
discharge the burden of proof laid on them by S. 25. 


In their Lordships’ opinion, there is no material difference 
between these two aspects of the argument for present pur- 
poses, and the true issue is whether there was evidence before 
the Magistrate on which he was entitled to refuse to hold it 
proved that the £10,000 had been exclusively incurred in the 
production of the assessable income and that the assessment 
was excessive. If the only evidence before him had been the 
company’s resolution fixing the directors’ fees and vouchers for 
payment of the amounts so fixed, it is difficult to see how the 
Magistrate could reasonably have refused to hold that the 
assessment was excessive, and the question must be whether 
there was further evidence which reasonably entitled the 
Magistrate to decline to hold it proved that the assessment was 
excessive. 
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Their Lordships are of opinion that the state of the 
evidence was not such as to compel the Magistrate to the con- 
clusion that the £10,000 had been exclusively incurred in the 
production of the assessable income. There was complete 
identity of the persons interested as shareholders in fixing the 
amount of the fees to be paid to the directors and of the 
persons to whom the fees were to be paid, and, except in regard 
to its bearing on the liability of the company to tax, it made no 
difference to the destination of the money whether the amount 
of the fees represented fair remuneration for the directors’ 
services or not. The Messrs. Nicholas, who, as sole share- 
holders and sole directors, alone knew how the fees came to be 
fixed, not only declined to allow the respondent to examine 
them on this matter, but did not come forward to give evidence 
before the Magistrate, although the burden of proof was upon 
them. Further, in this situation, it is not irrelevant to take also 
into account that in each year the fixing of these fees was made 
when a fair estimate of the trading results for the year was 
available and that in each year, of the balance available for 
directors’ fees and for distribution among the shareholders, 
about two-thirds was apportioned to directors’ fees. In their 
Lordships’ opinion, the Magistrate was entitled to hold that 
the appellants had failed to prove that the £10,000 had 
been exclusively incurred in the production of the assessable 
income. 


None of the authorities cited appear to have much bearing 
on the present case, except possibly the case of Johnson 
Brothers and Co. v. Inland Revenue Commissioners! in which 
the sums paid to the owner’s sons, who were employed in the 
business, were disintegrated, on the evidence of the owner 
himself, into the amount of a fair wage and a balance which 
“might be considered as paid on account of family feeling”; 
but there was nothing equivalent to the resolution of the 
company in the present case. 


For these reasons their Lordships are of opinion that the 
judgments appealed from were right and that the appeal should 
be dismissed with costs, and they will humbly advise His 
Majesty accordingly. 





1. (1919) 2 K. B. 717. 
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Solicitors for appellants: Staford Clark & Co. 

Solicitors for respondent: Mackrell, Maton, Godlee and 
Quincey. 

SaR: 


PRIVY COUNCIL. 


[On appeal from the Supreme Court ot Canada. ] 


PRESENT :—Lord TomLIN, Lorn THANKERTON, Lorp Mac- 
MILLAN, LorD WRIGHT AND SIR GEORGE LOWNDES. 


Appeal dismissed. 


The Corporation of the City of Montreal Appellanis* 
v. 
The Montreal Industrial Land Co., Ltd. Respondents. 


Interpretation of statutes—Gencralia specialibus non derogant—Earlter 
special enaciment—Subsequent general enactment—Effect of. 

When the Legislature has given its consent to a separate subject and 
made provision for it, the presumption is that a subsequent general enact- 
ment is not intended to interfere with the special provision unless it manifests 
that intention very clearly. But in that respect every enactment must be 
construed according to its own subject-matter and its own terms 


The Charter of the City of Montreal was amended in 1910 by 1 Geo. V, 
c 48, wluch specifically dealt wilh the annexation of the town of Longue 
Pointe as a ward of the City. It conferred onthe City the power to maca- 
damise the streets, the cost of it to come out of the general fund of the 
City. The Charter was again amended by several Acts in 1911, 1912 and 
1914 which provided that “ notwithstanding any law to the contrary,” the 
cost of paving shall be apportioned among the proprietois in the respective 
streets or lanes, 


Held, that having regard to the fact that the amendments were all of 
the statutory Charter and that the special enactment was recognised in the 
same statute as the general enactment, the later, though general, enactment 
modified the earlier statute and that the City had the power to charge the 
frontagers. 


Appeal'No. 83 of 1931 by special leave from a judgment 
of the Supreme Court of Canada. 

L. E. Beaulieu, K. C. and Guillaume Saint Pierre for 
appellants. 

Aime Geoffrion for respondents. 

28th July, 1932. Their Lordships’ judgment was deli- 
vered by 

Lorp WaicHtT.—lIn this appeal the appellants, the City of 
Montreal, were defendants in the action and were resisting 
a claim by the respondents, the plaintif company, that the Court 
should set aside an assessment made on them in respect of the 
cost of certain works of paving executed by the appellants on a 





* P, C, Appeal No. 83 of 1931. 28th July, 1932. 
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road or street called Sherbrooke Street, the respondents being 
frontagers or bordering owners. The district, in which that street 
was, had before 1910 formed part of the town of Longue Pointe, 
but in 1910 that town was annexed by the appellants and includ- 
ed in the City of Montreal, as part of a larger scheme for the 
enlargement of the City boundaries. To carry out these 
annexations an Act was passed in 1910 by the Legislature of 
the Province of Quebec, Statutes of Quebec, 1 Geo. V, c. 48— 
which amended the charter of the City of Montreal, embodied 
in Statutes of Quebec, 62 Vict., c. 58 (1899); by S. 1, sub-sec- 
tion (f) of this amending Act a number of provisions were 
enacted relating to the annexation of the town of Longue Pointe, 
which was to form a ward of the appellant City under the 
name of Longue Pointe Ward, the City was to do various 
works of public utility within certain periods, certain privileges 
were to be granted to the inhabitants and in particular certain 
streets or highways were to be opened and macadamised, 
within six months from the date of the sanction of the Act; 
including Sherbrooke Street. At the date of the Act, the 
appellant City had general powers under its charter to open up 
streets, but there were no specific provisions then in force as to 
charging the frontagers for such work: an Act of 1908 
(Statutes of Quebec, 8 Edw. VII, c. 85) by S. 14, had repealed 
the statutory provisions in S. 455 of the charter, enabling the 
appellant City in certain events to charge one-half of the cost 
of paving to frontagers. It has been assumed before their 
Lordships, in this appeal and rightly assumed, that the costs of 
macadamising under the Act of 1910 would come out of the 
general fund of the appellant City and be borne by the rate- 
payers generally, without any specific charge being made on the 
respondents. The appellants did not execute the various works 
under the Act of 1910 within the statutory period. Accordingly 
by an Act of 1912 (Statutes of Quebec, 3 Geo. V, c. 54), 
S. 48, it was provided that “ without otherwise amending the 
charter of the City the latter shall have until the Ist January, 
1915, to complete the work it has undertaken to do” by the 
annexation Act referred to above, which included among many 
others the works at Longue Pointe: the section added: “and 
until that date no judicial proceeding by mandamus or other- 
wise shall be taken or maintained against the City to compel it 
to execute the said works.” Finally, after similar statutory 


PG 


The Cor- 
poration of 
the City of 

Montreal 

v. 
The 

Montreal 
Industrial 

Land 





Co., Ltd 





Lord 
Wright. 


PG 


The Cor- 
poration of 
the City of 

Montreal 

v. 
The 

Montreal 
Industrial 

Land 

Co,, Ltd. 








Lord 
Wright. 


928 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


extensions in 1915, 1918 and 1920, it was enacted in 1921 
(Statutes of Quebec, 11 Geo. V, c. 111) by S. 10 that the 
appellant City should not be compelled by mandamus or other 
legal procedure to fulfil before the Ist May, 1925, the obliga- 
tions imposed upon it by the Act of annexation of 1910. All 
these Acts were Acts amending the statutory charter. Mean- 
while certain other amendments had been made of the charter 
with reference to works of paving in the City of Montreal. 
The first of these was in 1911, and was effected by S. 25 of 
Statutes of Quebec, 1 Geo. V, c. 60, which so far as material 
was in the following terms :— 


“ The following article is inserted in the Act 62 Victoria, chapter 58, as 
Article 455 :— 

‘455. (1) Notwithstanding any law to the contrary, when the city of Mon- 
treal shall decide and order the paving of any street, lane, highway, square or 
public place, wholly or partly, with permanent materials other than wood and 
macadam ; the total cost of such paving shall be paid by the proprietors of 
immoveables borde1ing on such street, lane, highway, square or public place. 


(2) A roll shall be prepared for such purpose by the city surveyor, and 
the total cost of such paving shall be apportioned among such proprietors 
proportionately to the frontage of their properties as shown on the valuation 
rol, independently of the buildings thereon erected.’ ” 


Again, in the Act of 1912 already referred to, it was provided 
by S. 29 as follows :— 


“ Article 455 of the Act 62 Victoria, chapter 58, as enacted by the Act 
l George V (2nd Session), chapter 60, S. 25, is replaced by the following :— 

‘455. (1) Notwithstanding any law to the contrary, when the board of 
commissioners shall decide and order by resolution the paving of any street, 
lane, highway, square or public place, wholly or partly, with permanent mate- 
rials declared to be such by the said board the total cost of such paving, 
including the intersection of lanes, shall be paid by the proprietors of im- 
moveables situate on such streets, lanes, highways, squares or public place or 
part thereof, with the exception, however, of the paving of the intersections 
of streets which shall be paid by the city out of the loans fund.’ ” 


Again, in 1914, by S. 26 of Statutes of Quebec, 4 Geo. V, 
c. 73, the following provision was enacted :— 


“ Article 455 of the Act 62 Victoria, chapter 58, as enacted by the Act 
1 George V (2nd Session), chapter 60, section 25; and replaced by the Act 
3 George V, chapter 54, section 29; is replaced by the following :— 


‘455. The city may, by a resolution of the board of commissioners 
approved by the majority of all members of the council, charge the proprie 
tors the whole or a portion of the cost of permanent pavement, or of pave- 
ments which it declares to be permanent, which shall be laid or re-laid in 
future. To that end it may, by such resolution, impose a tax on each pro- 
perty in front of which such pavement shall be laid or re-laid, either at the 
rate of a uniform price per square yard of pavement contained in half the 
width of the street in front of such property, or at the rate of a fixed uniform 
sum per foot of frontage. Such tax shall be levied and apportioned 
by means of a roll made out in accordance with the procedure laid down in 
Article 460, and Articles 456, 4574 and 460 shall apply to such rolls, Orit 
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may, by a resolution passed inthe same manner, annually impose a special 
tax on all immoveable properties situate in the city, based on the valuation of 
the said properties as shown on the valuation roll. Such tax shall be entered 
in the annual general roll of assessments on immoveable properties.’ ” 


Acting under this last statute, the Council of the appellant 
City on the 20th July, 1925, resolved to adopt a report and 
recommendation :— 


tt 


,. qu’un pavage permanent soit constrwt sur la rue Sherbrooke, entre 
les rues Duquesne et Desautels, quartier Mercier, que le cout de ce pavage 
soit mis a la charge des proprietaires d'immeubles en face desquels il sera 
fait et que, a cette fin, il soit impose sur chaque immeuble en face duquel le 
dit pavage sera fait, une taxe speciale fonciere repartie au moyen d’un role 
prepare conformement a la loi, au taux fixe et uniforme de $22°57 le pied de 
front de chacun des dits immeubles, le tout conformement aux dispositions 
de la charte de la Cite.” 


The work of paving under the resolution was begun on the 
lst May, 1926, and finished on the 22nd December, 1926. The 
paving so done was different from macadamising: in fact, 
Sherbrooke Street was never macadamised. There was no 
evidence that if macadamising had been done, the cost of the 
paving actually executed (which appears to have been asphalt) 
would in any way have been reduced. On the 13th December, 
1928, the respondents were assessed in the sum of $5,888-04 in 
respect of the paving, being at the rate of $5 per square yard. 
This rate was an arbitrary rate and less than the actual cost, 
the assessinent being made under an Act of 1928, amending the 
charter of the City of Montreal (Statutes of Quebec, c. 97), 
which by S. 15 provided that notwithstanding the earlier 
provisions relating to charging for paving: 

Pip ons the cost of pavings laid since the Ist January, 1919, and that 
of pavings to be laid hereafter on public places, streets or lanes, shall be 
charged to the bordering proprietors at the uniform price of five dollars per 


square yard, payable cash or in twenty annual instalments, according to the 
number of frontage feet of the immoveables belonging to them.” 


The assessment was objected to by the respondents, who on 
the 8th February, 1929, brought an action to have the assess- 
ment and ancillary proceedings set aside and declared void and 
illegal. The claim was dismissed by Desaulniers, J., the Trial 
Judge, whose judgment was affirmed on appeal by the Court of 
King’s Bench by a majority consisting of Dorion, Tellier, and 
Bernier, JJ., Howard and Galipeault, JJ., dissenting: From 
these decisions an appeal was taken to the Supreme Court of 
Canada, which, by a majority, allowed the appeal, reversed 
the judgments below, and set aside the assessment roll in 
question: Anglin, C.J., Rinfret and Smith, JJ., concurred in this 
R—-117 


PG 





The Cor- 
poration of 
the City of 

Montreal 

v. 
The 

Montreal 
Industrial 
Land Co., 

Ltd. 





Lord 
W right. 


PC. 





The Cor- 
poration of 
the City of 

Montreal 

v. 

The 
Montreal 
Industrial 
Land Co., 

Ltd. 





Lord 
Wright. 


930 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


decision, Lamont and Cannon, JJ., dissenting. From the judg- 
ment, the present appeal is brought by special leave. 


The appellants’ case was primarily rested on the statute of 
1928 quoted in part above under which the assessment in question 
was made. That statute, it was argued, provided that the cost 
of pavings laid since the Ist January, 1919 ..... on public 
places, streets or lanes should be charged on bordering pro- 
prietors at the uniform price of $5 per square yard. What 
pavings answered this description could be proved by evidence, 
so that the position was as if the list of actual pavings had been 
set out seriatim in the section: in that list Sherbrooke Street 
would have figured and the name of the respondents would 
have appeared as that of the bordering proprietors: hence the 
position was the same as if a specific and express enactment 
had expressly imposed the assessment on the respondents. No 
doubt the statutory provision is retrospective, but it has not 
been suggested that the validity of the provision is on that 
account impaired. Their Lordships think this case is well 
founded. Mr. Geoffrion for the respondents las argued that 
the section must be read as limited to pavings lawfully laid, 
and that the pavings in question were not lawfully laid, and 
were therefore outside the section so that the assessment on the 
respondents was bad. He has contended that the pavings were 
unlawfully laid because the positive enactment in the statute of 
1910 placed on the appellant City the obligation to macadamise 
the street in question, and hence by implication prohibited the 
appellant City from laying any different kind of paving and 
therefore from laying the paving actually laid which was 
admitted to be different from macadam. He further contended 
that the later statutory provisions quoted above, which gave the 
appellant City the power of resolving to lay permanent paving 
and to charge the frontagers with the cost did not repeal. 
or derogate from the statute of 1910 and were irrelevant for 
the purposes of this case. Their Lordships do not accept these 
contentions. It is no doubt true that the statute of 1910 
imposed an obligation on the appellant City, which was re- 
cognised from time to time by the statutory provisions extend- 
ing the time for performance: it may be that the obligation 
represented in fact a bargain between the appellant City and 
the town which was annexed for the benefit of the town’s 
inhabitants: but, however that may be, the obligation was 
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embodied simply in the statute of the province, and the legis- 
lature which enacted that statute could repeal or modify it, 
even though to do so might appear inequitable. The question 
is whether the later legislation has repealed or modifed the 
obligation. The respondents relied on the principle that 
generalia specialibus non derogant: that is, in this case, to say 
that the statutes after 1910 were general. referring to all paving 
done in the whole area of the appellant City, and hence did not 
derogate from or affect the statutory provisions specially rele- 
vant to the specific streets dealt with in the statute of 1910. 
The rule was thus stated by Lord Hobhouse in giving the 
opinion of this Board in Barker v. Edgar}: 


“When the legislature has given its consent to a separate subject and 
made provision for it, the presumption is that a subsequent general enact- 
ment 18 not intended to interfere with the special provision unless it manifests 
that intention very clearly.” 


But Lord Hobhouse adds: 


“Each enactment must be construed 10 thit respect according to its own 
subject-matter and its own terms” 


The principle has often been discussed in mapy reported 
cases, with results sometimes in one direction and sometimes in 
others. In the present case, the various enactments are all 
amendments of the same statutory charter, and as appears 
above in certain cases the special enaciment is recognised in the 
same statute as the general enactment. But their Lordships 
are of opinion that the fair construction on the whole is that 
the legislature intended to give the appellant City’s Council a 
discretion to pass a resolution to effect permanent paving if in 
their view it was the proper course to take, instead of 
macadam, even in the case of streets falling within the statute 
of 1910, and to do so even though they had not actually 
macadamised the streets. If the obligation to macadaimise had 
been fulfilled, it could not be contested that under the later 
enactment the appellant City Council had the right subsequent- 
ly to remove the macadam and lay the permanent pavement 
and in doing so avail themselves of the power to charge the 
frontagers; and it seems that this right could not be denied 
merely because the macadam had not been laid at all, if the 
interests of highway efficiency in the opinion of the Council 
required the right to be exercised. Tt is not necessary here to 
consider whether or not any persons had any right of action 





1. (1898) A. C. 748 at 754. 
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because the macadam was not laid. In effect therefore the 
obligation to macadamise free of cost to the frontagers was 
qualified by the right of the appellant City Council to substitute 
other paving if in their opinion circumstances so required. In 
this way the various enactments can be read together. Hence, 
in their Lordships’ judgment, the appellant City, in paving 
Sherbrooke Street as they did, were not doing any unlawful act. 

But, even if the paving were unlawful, their Lordships 
cannot hold that the Act of 1928 would not apply or that the 
words “ pavings laid ” could be limited to pavings lawfully laid. 
There is no saving clause. The words are simply words of 
positive fact, relating to matters capable of precise identifica- 
tion. If the respondents desired to have the limitation they 
now claim on these words they ought to have obtained the 
addition to the statute of apt words of qualification. 

In the result their Lordships are of opinion that the appeal 
succeeds, that the judgment of the Court of King’s Bench 
affirming the judgment of the-Trial Judge upholding the assess- 
ment as valid should be restored and the respondents should 
pay the appellants’ costs of the appeal and their costs in the 
Courts below. 

They will humbly so advise His Majesty. 

Solicitors for appellants: Lawrence Jones & Co. 

Solicitors for respondents: Blake and Redden. 

SR Appeal alowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice BARDSWELL. 


M. Shanmuga Mudaliar .. Petitioner» (Respondent) 
v. 
S. Subbaraya Mudaliar and 
another .. Respondents (Petitioner and 
another). 


Certiorari— Order of Election Commassioner—Erroneous view of law— 
Writ whether can be tssued—Comumissioner entertaining point not taken in 
petttion—Legaltty— Madras District Municipalities Act (V of 1920), S. 49 
—Rules for the Conduct of Inquiries and Dectston of Disputes relatmg to 
Elections, R. 11 (2)—Exercise of discretion by Commusstoner — Inter- 
ference. 

When a Court, or similar authority, gives to itself a jurisdiction which 
it propeily has not got, by taking an erroneous view of the law, a writ of 
certiorars will be issued, but there will be no writ if it makes a mistake in the 








*C. M. Ps. Nos. 4040 and 4335 of 1932. 15th September, 1932. 
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law when acting in the exercise of a jurisdiction which it undoubtedly 
possesses. Thus an erroneous decision on the question whether a candidate 
is disqualified for election by 1eason of S. 49 of the Madras District Munici- 
palities Act is no ground for ordering a writ if the Lower Court had other- 
wise acted within the limits of its jurisdiction. Where, however, the 
Election Commussioner declares an election to be void on a ground not taken 
in the election petition his action is one in excess of jurisdiction and a writ 
may be issued. 


Govuindaswamt Pulat v. Ramalingaswams Pulat, (1931) 62 M. L. J. 644, 
Ramaszvam: Goundan v. Muthuvelappa Gounder, (1922) ILLL. R. 46 Mad, 
536: 44 M. L. J. land R. S. Naidu v. J. Ramer, (1926) 51 M. L. J. 701, 
relied on. 


Where the Election Commissioner holds an election to be void and 
declares the person who got the next highest number of votes to be duly 
elected, his order is valid, even though the effect of the order may be to 
disenfranchise a large number of voters, who had voted in ignorance of the 
disqualification of the candidate whose election has been set aside. Propriety 
of ordering Fresh election ın such cases pointed out. 


Petition praying that in the circumstances stated in the 
affidavit filed with C.M.P. No. 4335 of 1932 the High Court 
will be pleased in the exercise of its inherent powers under 
the Letters Patent and S. 106 of the Government of India Act 
to issue a writ of certiorari calling upon the 2nd respondent 
herein to submit the records relating to O. P. No. 34 of 1931 
on his file and make the writ 151 absolute and quash the order 
and proceedings in the said O. P. No. 34 of 1931. 

-The Advocate-General (Sir A. Krishnaswami Atyar) and 
D. Krishnaswamt for petitioner in C. M. P. No. 4040 of 1932. 

S. Srinivasa Atyangar, S. Parthasarathi and V. K. Tiru- 
venkatachari for petitioner in C. M. P. No. 4335 of 1932. 

T. M. Krishnaswams Atyar and M. S. Venkatarama Aiyar 
for respondents in both. 

The Court made the following 


Orper.—In each of these petitions the issue of a writ of 
certtorart is prayed for in order to quash an order of the 
Election Commissioner of Vellore, dated 19th August, 1932, in 
O.Ps. Nos. 34 and 35 of 1931. The Election Commissioner is in 
his ordinary official capacity the Subordinate Judge of Vellore. 
As Election Commissioner he is persona designata. For the 
purposes of this order the petitioner and respondent No. 1 in 
C. M. P. No. 4040 will be styled respectively the Ist petitioner 
and the Ist respondent. The petitioner and the Ist respondent 
in the other petition will be styled respectively the 2nd petitioner 
and the 2nd respondent. The 2nd respondent in both the peti- 


tions is the Election Commissioner, who is only a party pro 
forma. i 
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On the &th October, 1931, an election was held for Ward 
No. 14 of the Tiruvannamalai Municipal Council. The result 
declared next day was as follows :— 


Votes. 
lst petitioner wer, ZIS 
2nd e .. 160 
2nd respondent de 64 
Ist ss a 8 


There were two other candidates who got 4and 5 votes 
respectively. With these we are not concerned. The two 
respondents filed respectively O. Ps. Nos. 34 and 35 of 1931 
before the Election Commissioner. In O. P. No. 34 it was 
prayed that the election of the two petitioners might be declared 
void and that the Ist respondent might be declared duly elect- 
ed. In O. P. No. 35, the 2nd respondent asked for a similar 
relief for himself on similar grounds. The Election Commis- 
sioner has passed one judgment on both the petitions before 
him and has declared the election of both the petitioners void 
and at the same time has declared the two respondents to be 
duly elected. The 2nd respondent like the 2nd petitioner is a 
woman, and her election is for a reserved seat. 

The order of the Election Comunissioner is based upon his 
interpretation of S. 49 (2) (f) of the Madras District Muni- 
cipalities Act by which a person shall be disqualified for 
election as a Councillor if such a person is, at the date of 
nomination or election, a servant or employer or an official 
subordinate or official superior of a Councillor holding office on 
the said date. Now it has been established by a Full Bench 
decision of this Court in Selvaranga Raju v. Doratswami 
Mudaltari that a disqualification under S. 49 can be made a 
ground for a petition before an Election Court impugning an 
election and so the Election Commissioner certainly had the 
jurisdiction to enquire into the objections of the present respond- 
ents to the election of the petitioners with regard to that 
section. It has also been held by a Divisional Bench of this 
Court in Govindaswams Pillai v. Ramalingaswamt Pillai? that 
an election officer is empowered hy the rules to reject a nomina- 
tion because a candidate is disqualified under S. 49 and that 
this involves a power and-duty of deciding whether, in fact, the 
candidate is so disqualified; and the same case points out that 


1. (1929) I. L. R. 52 Mad. 732: 57 M L. J. 241 (F. B.). 
2. (1931) 62 M. L. J. 644. 
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the decision of a tribunal does not become without jurisdiction 
because it is wrong. In the present instance it has been urged 
that the Election Officer’s interpretation of S. 49 is incorrect 
and it is sought, with reference to many English authorities, to 
show that this incorrect interpretation amounts to an error of 
jurisdiction. None of the decisions, however, that have been 
quoted to me justifies my acceptance of this argument. In the 
face of the decision of this Court, already quoted, in Govinda- 
swami Pillar v. Ramalingaswams Pillatl, it is unnecessary 
for me to go into an elaborate discussion of all these deci- 
sions. I shall merely mention them with a minimum of com- 
ment. They are: Overseers of the Poor of Walsall v. 
London and North Western Railway Co.8, King v. 
Electricity Commusstoners8, Rex v. Board of Education4, 
Rex v. Nat Bell Liquors, Lid.t, The Colonial Bank of 
Australia v. Willan8, Rex v. Lincolnshire Justices? and 
Rex v. The London County Councils. Not one of these deci- 
sions is an authority for the position that an erroneous decision 
on a point of law, by Lower Court acting within the limits of 
its jurisdiction, can be a ground for issuing a writ of 
certtorart. ‘The decision in The Colonial Bank of Australia v. 
Willan6 is very clear as to this when it says that a Court will 
not quash, except on a ground either of manifest defect of 
jurisdiction in the tribunal which made it or of manifest fraud 
in the party procuring it; and again, in Rex v. Lincolnshire 
Justices? it has been ruled that if the Lincolnshire Justices were 
bound to come to some conclusion, right or wrong, then they 
had jurisdiction and a writ could not be issued because of the 
wrong conclusion. The matter has been summed up in Hals- 
bury’s Laws of England, Vol. 10, paragraphs 379 and 381. 
Paragraph 379 shows that where in the face of the proceedings 
themselves it appears that the determination of an inferior 
Court is wrong in law, certtorars will be granted; but this has 
to be read with what follows in paragraph 381 that, where 
proceedings are regular on their face, and a Court has had 
jurisdiction, the superior Court will not grant the writ of 
certtorart on the ground that the Court below has misconceived 





1. (1931) 02 M. L. J. 644. 

2. (1878) 4 A. C. 30. 3. (1924) 1 K. B. 171. 
4. (1910) 2 K. B. 165. 5, (1922) 2 A. C. 128. 
6. (1874) 5 P. C. 417. 7. (1926) 2 K. B. 192. 


8. (1931) 2 K. B. 215. 
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the point of law. Indeed, that paragraph 379 is not intended 
to show that a writ can be granted because of an erroneous 
conclusion on a point of law arrived at in the proper exercise 
of the Court’s jurisdiction, is known by what that section goes 
on to say as to in what kind of circumstances such a writ can 
be granted. It comes to this that when a Court, or similar 
authority, gives to itself a jurisdiction which it properly has 
not got, by taking an erroneous view of the law, a writ will be 
issued, but that there will be no writ if it makes a mistake in 
the law when acting in the exercise of a jurisdiction which it 
undoubtedly possesses. It is true that in Gould v. Gapperl a 
writ of prohibition was granted even when the error did not 
appear on the face of the proceedings but had to be collected 
from the whole of it; but even in this case the error was one of 
jurisdiction, it being one arising from the clash of procedure 
between the Ecclesiastical Courts and the ordinary Courts of 
Common Law. It is unnecessary for me to discuss the matter 
further when the matter has already been decided by a Divi- 
sional Bench of this Court, whose decision I am bound to 
follow. However much, then, I may think that the 
interpretation by the Election Commissioner of S. 49 is 
incorrect, I cannot, in that he arrived at that interpretation in 
the exercise of a jurisdiction which he possessed, grant a writ 
of certtorart because of the decision being erroneous. 


There is one more decision of this Court to which I may 
refer, Ramaswami Goundan v. Muthuvelappa Gounder®. In 
this case the point of a wrong interpretation of the law having 
been given by a Judge in the exercise of bis jurisdiction was 
considered, on an application for revision under S. 115, Civil 
Procedure Code and Ss. 106 and 107 of the Government of 
India Act. But in that case there was not merely this wrong 
interpretation of the law, but it further led to acts which 
amounted to an excess of jurisdiction, one of these being the 
declaration of a party as having been elected as President when, 
as far as the record went, it appeared that that was a relief 
which had not been prayed for, and another being that a person 
was removed from the post of President on a ground that had 
not been taken in the petition on which the order as to that was 
passed. The ultimate order passed in that case, I may note, 





1. (1804) 5 East 345: 102 E. R. 1102 at 1107. 
2, (1922) I. L. R. 46 Mad. 536:44M. L. J. 1. 


Laxmi | THE MADRAS LAW JOURNAL REPORTS. 937 


was that the petition under review was remanded for disposal 
on its merits according to law. 


The learned Advocate-General has referred to a finding in 
Rex v. Board of Education! that the Board of Education had, 
by answering a question not referred to it and avoiding any 
answer to the real question, declined jurisdiction. He contends 
that in this case the Election Commissioner has not addressed 
himself to the only point that he was qualified to deal with, viz., 
whether the present petitioners were holding office at the time 
of their nomination. From the order under review, however, 
1 cannot find that this position taken by the learned Advocate- 
General is justified. In the course of the order 1 find the 
following passages: (1) * The words ‘holding office on the 
said date’ mean holding office on the date of nomination or 
election by virtue of which the relationship of being official 
subordinate or official superior came into existence’; (2) 
“ The persons in question became councillors and both held 
office of trustee and dast respectively on the dates of nomina- 
tion and election.” (3) “I therefore hold that the only 
reasonable meaning of 5. 49 (2) (f) is that official superiors 
or Official subordinates holding such office on the date of 
nomination or election are disqualified from sitting as coun- 
cillors.” (4) “As I have observed supra Vrithambal Ammal 
(i.e, 2nd respondent) is the official subordinate of the 
Councillor Shanmuga Mudaliar. She was such a subordinate 
on the date of nomination and election.” It is impossible to 
find in the light of these remarks that the Election Commis- 
sioner has failed to address himself to the point which he had 
to consider in coming to a conclusion upon the objections taken 
with reference to S5. 49. It has also been argued with reference 
to Ret v. Wandsworth Licensing Justices that there is a case 
fora writ here, in that the Election Commissioner has been 
influenced by extraneous considerations. The reference is to 
his view that the words “holding office” need not mean holding 
ofice as Municipal Councillor but may refer to the office in 
respect of which one person is superior or subordinate to 
another. But, though his view as to this may be wrong, it is 
not one that is based on considerations that were foreign to 
the case with which he had to deal. Rather it is based on 
considerations that were very germane thereto. I should note 





1. (1910) 2 K. B. 165, 2. (1921) 3 K. B. 487, 
R—118 
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that it is not admitted that the petitioners stand to each other 
in the relation of superior and subordinate, but the Election 
Commissioner has found on the evidence that they bear such a 
relation to each other and there has been no argument before 
me as to that finding. 


As far, then, as the objection is taken that the Election 
Commissioner has taken a wrong view of S. 49, these petitions 
must fail. 


There is, however, another point taken, which concerns 
only the case of the Ist petitioner. This is that the Election 
Commissioner has declared his election to be void on a ground 
not taken in the petition against him. If such is the case, then 
the action of the Election Commissioner in setting aside his 
election and declaring the Ist respondent elected in his place 
will be one in excess of jurisdiction, as appears not only from 
Ramaswami Goundan v. Muthuvelappa Gounderl, to which I 
have already referred, but also from R. S. Naidu v. J. Ramer’, 
a more recent decision by Jackson, J., sitting alone. As far as 
the issue as to this matter gocs the contention thus put forward 
for the lst petitioncr appears to be correct. This issue as 
framed in O. P. No. 34 is as follows: “Is the nomination of the 
2nd respondent as a candidate invalid for the reasons stated in 
paragraph 4 (e) of the petition and is this Court entitled to go 
into that question?” and there is the same issue in O. P. No. 35, 
except that there respondent 2 becomes respondent 1, this person 
being the same as the present 2nd petitioner, Vrithambal 
Ammal and that cl. (4) (e) becomes cl. (4) (c). For the res- 
pondents it is contended that by some inadvertence this fourth 
issue has not been made applicable to the 1st petitioner also, 
but a reference to the pleadings shows that this contention is 
not well founded. The election of the two petitioners was 
sought to be set aside on a number of grounds, and a number 
of issues, apart from issue 4, were framed as to them. Some 
of them applied only to the Ist petitioner and some of them 
applied both to him and the 2nd petitioner, but none of them 
was pressed at the enquiry and ihe matter was argued only 
with reference to issue 4 which I have already quoted. Issue 
4 is based on cl. (e) in the one case and cl. (c) in the other 


—_ 





1, (1922) I. L. R. 46 Mad. 535: 44 M. L. J. 1. 
2. (1926) 51 M. L. J. 701. 
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of para. 4 in the petitions, to the Election Officer. That 
clause as it appears in O. P. No. 34 runs as follows :— 


“ From the outset the election proceedings have been conducted and held 
contrary to the provisions of the Aci and the rules framed thereunder, in so 
far as the 2nd respondent, who is a dasiof Sri Arunachaleswarar Temple, is 
the servant and subordinate of the 1st respondent who, as stated above, is 
the Executive Trustee having full control over the 2nd respondent, and, 
therefore, disqualified to stand as a candidate along with the Ist respondent. 
Consequently the 2nd respondent’s nomination paper which has been impro- 
perly received should have been rejected by the 6th respondent who is there- 
fore impleaded as a party.” 


Cl. (4) (c) in O. P. No. 35 is to a like effect, mutatis 
mutandis clearly the objection taken in this clause is only as to 
the position of the present 2nd petitioner and to her nomination 
paper which, on the grounds stated, is said to have been impro- 
perly received. It is true that there is a reference to the Ist peti- 
tioner, but this reference is only to show that the 2nd petitioner 
is disqualified to stand as a candidate along with him, in that 
he is an executive trustce having full control over her. The 
point taken is that she is disqualified because of him and not at 
all that he himself was disqualified to stand or should not have 
been nominated. This, then, is a case in which the Commis- 
sioner has not confined himself to an enquiry into the points 
raised in the petition. I may note that the Election Commis- 
sioner himself realised that under this issue he was dealing only 
with the case against the 2nd petitioner, as his conclusion 1s 
thus expressed: ‘I, therefore, find that the lady councillor 
should cease to be councillor under S. 50 (1) (f) also.” From 
what has gone before, it is clear that what he meant by this was 
that he was deciding the matter with reference to S. 50 (1) (f) 
as well as to S. 49 (2) (f). A point has been taken that he 
should not have brought S. 50 (1) (f) into consideration, 
but I need not deal with this point, as it is sufficient that he had 
jurisdiction to deal with the matter under S. 49 (2) (f) and 
has disposed of it thereunder. That is the section with refer- 
ence to which O. Ps. Nos. 34and 35 of 1931 were brought. As to 
the matter of inadvertence I would observe that, if there has 
beer any, it has been in only pressing the one issue though, for 
aught I know, that may have been due to quite other causes. 
The actual reason for pressing only the one issue has not been 
shown to me. In any case the Ist petitioner must have the 
benefit of the fact that the one issue that was pressed was one 
that did not tell against, him, 
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As I find that the Election Commissioner has acted in 
excess of his jurisdiction in declaring the election of the Ist 
petitioner, 4.¢., the petitioner in C. M. P. No. 4040, void and in 
declaring that the Ist respondent of that petition had been 
elected, was passed without jurisdiction, I quash his order as 
to that, so that the election of the petitioner in C. M. P. 
No. 4040 will stand. That petition is, therefore, allowed with 
costs. 


In the case of the 2nd petitioner, t.e., the petitioner in C. M. 
P. No. 4335 of 1932, the result of the Election Commissioner’s 
order is that a party who received 64 votes has been declared 
duly elected, thereby disfranchising the 160 voters who have 
voted for the 2nd petitioner in ignorance, it would appear, of 
his disqualification. Under R. 11 (2) the Election Commis- 
sioner had the option, if he declared the election of the 2nd 
petitioner void, either to declare that any other party to the 
petition who has under the rules claimed the seat has been 
elected, or to order a fresh election, and there is nothing in the 
rule to suggest that he is in any way restricted in the exercise 
of the option. It might have been, better in such a case as this 
to order a fresh election but, if the Election Officer could in 
his discretion declare that the 2nd respondent was duly elected, 
then he was passing an order which he had jurisdiction to pass 
and the order cannot be interfered with by means of a writ. A 
reference has been made in this connection to Gopala Atyangar 
v. Ebrahim Rowthar!. In that case, the District Judge, on 
setting aside the election of a party as Municipal Councillor 
because of a disqualification, ordered a fresh election. Another 
party, who had applied for being himself declared duly elected, 
came up on revision, contending that he was entitled to be so 
declared. The Full Bench dismissed the revision petition 
holding that a candidate who gets the next highest number of 
votes to the successful candidate who is disqualified is not 
entitled, as a matter of course, to be declared elected under the 
then Rule 12 whicl is identical in its terms with the present 
Rule 11. What was decided was that a candidate in such a 
position was not entitled, in such a case, to be declared elécted 


and not that it was not permissible for the District Judge to 


pass either of the two orders which the rule allowed. I must 
find’ then that the Election Commissioner in declaring the 








1. (1925) I, L. R. 48 Mad. 509: 49 M. L, J. 606 (F. B.). 
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2nd respondent elected passed an order which was within his Shanmuga 
jurisdiction and that I cannot, therefore, interfere with it. ia 
The result, then, is that C. M. P. No. 4335 of 1932 has to  Subbaraya 
be and is dismissed with costs. penne 
Pleaders’ fee Rs. 200 on each petition. 
C. M. P. No. 4040 of 1932 allowed. 
B. V. V. C. M. P. No. 4335 of 1932 dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VENKATASUBBA Rao AND MB. 
Justice REILLY. 


S. R. M. M. Seetharaman Chettiar .. Appellanti» (1st Res- 
pondent) 
U. 
A. R M. N. Chidambaram Chettiar - 
and others .. Respondents (Petition- 
ers 1 and Zand Respts. 
2 and 3). 
Civd Procedure Code (V of 1908), S. 47— Representative of judgment- Seetha- 
debtor—Transferee from Court auction-purchaser—Objection lo erection raman 
under earlier decree—Apphcation under S. 47—Procedure. Chettiar 


The appellant, who was the plaintif in the earlier suit, attached before aus 
judgment certain immoveable property and subsequently, having obtained a Chidam- 
decree in his suit. filed an execution petition for bringing the attached pro- baram 
perty to sale. In the meantime, but subsequent to the attachment before Chettiar. 
judgment, the plaintiff in another suit against the same judgmient-debtor 
biought the same property to sale in execution of the decree he had obtained, 
purchased it in court-auction and conveyed it to the respondent. The latter 
at first unsuccessfully asserted his right by filing a claim petition under 
O 21, R 90, Civil Procedure Code, and later on sought to resist the execu- 
trou of the earlier decree by intervening under S. 47. 

Held, that the respondent was the representative of the 1udgment-deLtor, 
that the question raised was one relating to the execution of the decree and 
he could therefore intervene under S. 47 of the Code. 

Veyindramuthu Pillai v. Maya Nadan, (1919) I. L. R. 43 Mad. 107: 38 
M. L. J. 32 (F. B.), relied on. 

I eld, further, that the Court should itself decide the objection raised by 
the respondent and it had no option to refer the parties to a regular suit. 


Appeal against the order of the Court of the Temporary 
Subordinate Judge of Devakotta, dated 16th August, 1928 and 
made in E. A. No. 91 of 1928 in E. P. No. 39 of 1927 in O. S. 
No. 39 of 1924, Sub-Court, Kumbakonam. 

S. Panchapagesa Sastri and K. R. Krishnaswamt Alyar 
for appellant. 

S. R. Muthuswami Atyar for respondents. 





tC, M. As. Nos. 110 and 111 of 1929. 7th September, 1932. 
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The Court delivered the following 


JupGments. Venkatasubba Rao, J.—Before stating the 
point of law raised, it is necessary that I should set out briefly 
the facts which have given rise to these appeals. The decree 
that is under execution is the one passed in O. S. No. 39 of 1924. 
The plaintiff in that suit (the appellant) attached before judg- 
ment the immoveable property in question. Having obtained 
a decree in his suit, he has filed E. P. No. 39 of 1927 for the pur- 
pose of bringing the attached property to sale. In the meantime, 
but subsequent to the attachment before judgment, one 
Meyappan Ambalam filed O.S. No. 498 of 1924 against the same 
judgment-debtor and in execution of the decree he obtained, 
he brought the same property to sale, purchased it in court- 
auction and conveyed it to the respondent. As such purchaser, 
he is interested in resisting E. P. No. 39 of 1927 filed by the 
appellant. He first sought to assert his right by filing a claim 
petition under O. 21, R. 58, Civil Procedure Code. But that 
petition was summarily rejected on the ground that at the time 
of the attachment before judgment, ihe respondent had no 
right to the property and his claim petition therefore was 
unsustainable. Having failed in this, he had recourse to another 
method for asserting the same right, that is, he intervened in 
E.P. No. 39 of 1927 under S 47, Civil Procedure Code, claiming 
that as the representative of the judgment-debtor, he could 
assert his right to the property and resist the execution of the 
decree in O. S. No. 39 of 1924. The application he filed for the 
purpose was E.A. No. 91 of 1928. The first point that has to be 
decided is, whether the respondent is the representative of the 
judgment-debtur and whether he can intervene under S. 47. 
There can be no doubt that as the purchaser of the property 
belonging to the defendant, he should be regarded as his repre- 
sentative and the question is undoubtedly one relating to the 
execution of the decree. See Veyindramuthu Pillai v., Maya 
Nadani. His application therefore under S. 47 was properly 
made and this is also the view taken by the Lower Court. 
Mr. Panchapagesa Sastri, the appellaut’s learned counsel, does 
not question the correctness of this part of the learned Judge’s 
order. The question then arises: what was the proper pro- 
cedure the Lower Court should have adopted, after it held that 





1. (1919) I. L. R 43 M. 107: 38 M. L. J. 32 (F. B.). 
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the respondent could rightly come in under S. 47? The appel- 
lant’s contention was that the decree obtained by Meyappan 
Ambalam was collusive and fraudulent, that the respondent 
was a benamidar for the judgment-debtor and that in point of 
fact the property in question continues to be in the possession 
of the latter. The Lower Court without deciding this question 
which 1s the subject of issues 1 and 3 framed by it, has referred 
the appellant to a regular suit for the purpose of getting rid of 
the decree obtained by Meyappa and the sale held in pursuance 
of it. It is this part of the order that Mr. Panchapagesa Sastri 
impugns. The learned Judge apparently seems to think that 
he has an option either to dispose of the application under S. 47 
or refer the parties to a regular suit. In this he seems to be 
wrong. Is a question to be agitated under S. 47 or by a separate 
suit? Once it is held that resort to S. 47 is the proper remedy, 
the Court has no option but is bound to decide the question in 
execution under that provision. The first paragraph of the 
section shows that it is incumbent on the Court to decide the 
question referred to there under that very section. The words 
used are “shall be determined by the Court executing the decree 
and not by a separate suit”. These words are imperative and 
vest no discretion in the Court. The second paragraph is no 
doubt not happily worded, but both the parts should be read 
together and the interpretation I have suggested is the only 
proper one. The order made by the Lower Court reads thus: 


“Under the above circumstances, I would declare in E A. No. 91 of 
1928, that the property sought to be sold in E. P. No. 39 of 1927 is not liable 
to be sold until the decree-holder gets the Court sale in favour of the vendor 
of the petitioner in E. A. No. 91 of 1928 set aside by a decree of Court and 
also obtains a declaration that the sale in favour of the petitioner in E. A. 
No. 91 of 1928 is benami for the judgment-debtor and is not valid and 
binding on him (the said decree-holder), and I would dismiss E. P. No. 39 
of 1927 with a direction to the decree-holder (petitioner in the said E. P, 
No. 39 of 1927) to comply with the abovesaid direction before he seeks to 
bring the property to sale in execution of his decree.” 


This order cannot be sustained and the Lower Court should 
itself decide under S. 47 the question of fact raised by the 
appellant. 


The respondent’s counsel in supporting the Lower Court’s 
order contends that an executing Court cannot take upon itself 
the responsibility of setting aside a decree passed by a compe- 
tent Court. This argument is based upon a fallacy. In this 
case, the executing Court is not called on to pronounce upon 
the validity of the decree which it 1s executing. The respond- 


Seetha- 
raman 
Chettiar 
v. 
Chidam- 
baram 
Chettiar. 
Venkata- 
subba 
Rao, J. 


Reilly, J. 
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ent’s title to the property depends upon some decree and the 
question is whether that decree is vitiated by fraud or collusion. 
That is not the decree which the Lower Court is executing and 
there is nothing to prevent it from deciding whether that was 
properly obtained or not, as incidental to the main question, 
namely, is the appellant’s objection that the respondent is a 
benamidar well founded? The case relied upon by the respond- 
ent’s learned counsel, Venkatasams Naidu v. Gurusami Atyarl, 
does not help him. The point under discussion did not arise 
for decision there. A suit had already been instituted and it 
was taken for granied that the parties were to be governed by 
the result of that suit. 


The orders of the Lower Court are set aside and E. P. 
No. 39 of 1927 and E. A. No. 91 of 1928 are remanded to it 
for disposal in the light of these observations. 


THE MADRAS LAW jouRNAL REPORTS.  - [ vot. 


The appellant’s conduct disentitles him to costs. He raised 
several’objections in the Lower Court which were untenable and 
repeated them in the memorandum of appeal filed by him here. 
For this reason I direct each party to bear his costs of the 
appeal. 


Itetily, J—I agree. Mr. Muthuswami Aiyar for the 
Respondent here, that is the Petitioner in E. A. No. 91 
of 1928, has maintained that his client rightly preferred 
that application to the Subordinate Judge’s Court under 
S. 47 of the Code, and in that we agree with him. But 
he has gone on to contend that, although he came in rightly 
under that section, the Subordinate Judge had no juris- 
diction to make any but one order on that application, 
viz., that he was bound to give effect to the applicant’s 
objection without going into the answer of the decree- 
holder in O. S. No. 39 of 1924, who was the execution-peti- 
tioner before the Subordinate Judge. That appears to me an 
obviously impossible contention. The answer of the decree- 
holder in O. S. No. 39 of 1924 was that Muthuswami Aiyar’s 
client was merely a benamidar for the judgment-debtor in 
O. S. No. 39 of 1924, which would be an effective answer, if 
true. It is quite impossible for Mr. Muthuswami Aiyar to 
maintain that his client had “the right to come in with a 
petition under S. 47 of the Code but that his opponent had no 
SSeS 

1. (1919) 38 M. L. J. 441. 
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right to urge his answer and to claim that his answer should - 


be heard under that section. 


I agree with the order proposed by my learned brother in 
regard to the disposal of the appeals and as to costs. 
B. V. V. Case remanded. 


ST 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice VENKATASUBBA RAO AND MR. 
JUSTICE REILLY. 


Naranappier .. Appellani* (1st Respondent) 
v. l 
Chidambaram Pillai and 
others .. Respondenis (Petitioner, Respond- 


enis Nos. 2 io 6, and added 

party Respondent). 
Cru Procedure Code (V of 1908), S 64uand O. 24, R. 90— Person 
“whose interesis are affected by the sale”—Transferee from judgment- 


debtor subsequent to attachinent—Whether can apply to set aside Court 
sale. 


A person to whom the judgment-debtor transfers the property subse- 
quent to its attachment is one “ whose interests are aflected by the sale” 
within the meaning of O. 21, R. 90, Civil Procedure Code, and can apply to 
set aside the Court sale. ‘The effect of S. 64 of the Code is to render such a 
transfer subject to the claims under the attachment and not to invalidate it 
altogether. 


Appeal against the order, dated 27th April, 1931 and passed 
by the Court of the Subordinate Judge of Tiruvarur in E. A. 
No. 448 of 1930 in O. S. No. 44 of 1927. 


T. M. Krishnaswami Atyar, R. Kuppusami Aiyar and 
R. Krishnaswami Atyar for appellant. 

M. S. Venkatarama Atyar, S. Ranganatham, K. S. Desi- 
kan, V. Rajagopala Atyar and T. V. Ramiah for respondents. 


The Court delivered the following 


JUDGMENTS. Venkatasubba Rao, J.—The Lower Court has 
made an order setting aside the sale of certain items under 
O. 21, R. 90, and the appellant complains against that order. The 
point of law raised is, that the petitioner before the Lower Court 
hasno locus stands under the rule in question; in otber words, that 
he is not a person “ whose interests are affected by the sale”. 
The property was sold in parcels and the decree-holder (the 





“C. M. A. No. 213 of 1931. 26th July, 1932. 
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appellant before us) purchased lots 3 and 5; another, a stranger, 
purchased lots 1, 2, 4 and 6 and he has not appealed against the 
part of the order affecting him. The decree-holder alone has 
thus preferred this appeal and we are therefore concerned with 
the sale of only lots 3 and 5. The position of the applicant 
before the Lower Court (to whom I shall refer as the respond- 
ent) is this. Subsequent to the attachment which preceded 
the sale, he purchased certain items in lot 3 and certain other 
items in lot 2 with which we are not concerned. ‘Thus, in 
regard to lot 3, he claims that he has a right to apply under 
R. 90, by reason of his purchase, which admittedly was made 
subsequent to the attachment. In regard to lot 5, the right he 
claims is a different one with which it is unnecessary to deal, 
in the view we have taken to which I shall refer presently. 


The point of law argued is this: Is a person to whom the 
judgment-debtor transfers the property subsequent to its 
attachment entitled under R. 90 to apply to set aside the 
Court sale? That is to say, is he or is he not a person “whose 
interests are affected by the sale’? The answer is obvious, 
that the Court sale affects his interests; he is interested in the 
property fetching as high a price as possible, being the person 
entitled to any surplus remaining over, after the decree is 
satisfied. Asa matter of fact, the respondent has acquired the 
entire interest of the judgment-debtor in the property and he 
is the person that suffers, if there be irregularity or fraud in 
connection with the Court sale. But Mr. T. M. Krishnaswami 
Aiyar for the appellant contends, that the sale to the respondent 
being subsequent to the attachment confers on him no rightat all 
and that he has therefore no locus stands under R. 90. This argu- 
ment which is professed to be based upon S. 64, Civil Procedure 
Code, overlooks its plain effect. In the first place, what the pro- 
vision renders void, is not every tiansfer, but a transfer contrary 
to the attachment. The words “contrary to such attachment’ 
were substituted in the present Code for words of much wider 
import “ during the continuance of the attachment ” in the Code 
of 1882. The expression in the old Code was too wide com- 
prising as it did, alienations that could not possibly prejudice 
the rights of an attaching creditor; but under the present 
section, the question to be considered is, is the transfer con- 
trary to the attachmentr When its effect is not to defeat the 


‘attachment but is, on the other hand, subject to it, it cannot 
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possibly be held to offend against the section. Secondly, the sec- 
tion does not provide that the transfer shall be void absolutely 
or without limitation but only “as against all claims enforce- 
able under the attachment”. That means, that the purchaser is 
subject to the same liabilities as the judgment-debtor was and 
that by reason of the transfer he does not get any higher rights. 
The transfer is, subject to the claims under the attachment, but 
surely to commit an irregularity or a fraud in the conduct of 
the sale, is not such a claim. I have not the slightest hesitation 
in holding that, so far as lot 3 is concerned, the respondent has 
made out his right. 


Then arises the question of fact, namely, was there material 
irregularity or fraud in regard to the sale of item 3 by reason 
of which the applicant has sustained substantial injury? ` 


[His Lordship discussed the evidence and held that lot 5 
but not lot 3 had been sold for a grossly inadequate price. ] 


In the result, the appealis dismissed as to lot 3 and allowed 
in respect of lot 5. The appellant and the Ist respondent here 
shall pay and receive proportionate costs throughout. In regard 
to lots 1, 2, 4 and 6 there is, as we have said, no appeal and the 
Lower Court’s decision consequently stands. 


Keily, J—I agree. I do not think there can be any 
doubt that the Petitioner before the Subordinate Judge, 
Chidambaram Pillai, was a person whose interests were affected 
by the sale within the meaning of Rule 90 of Order 21 of 
the Code of Civil Procedure. It is not now disputed that, after 
the attachment obtained by the Appellant before us, Nara- 
nappaier, in execution of his decree but before the sale with 
which this case is concerned, Chidambaram Pillai bought 
several items in lot 3. What he bought in that way he bought 
subject to Naranappaier’s attachment. But that does not mean 
that his purchase was illegal or illusory. He bought in effect 
the surplus over any value which might be obtained by Nara- 
nappaier in execution under his attachment. Mr. T. M. 
Krishnaswami Aiyar suggested that, even if Chidambaram 
Pillai was a person whose interests were affected by the sale 
within the meaning of Rule 90 of Order 21, nevertheless 
S. 64 of the Code prevented him from attacking the sale in 
execution. But what S. 64 of the Code lays down, as my 
learned brother has pointed out, is that such a purchase as that 


Naranappier 


Reilly, J. 
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of Chidambaram Pillai is void as against any claim enforceable 
under the attachment. That I understand to mean that his 
purchase cannot defeat or affect Naranappaier’s right as attach- 
ing decree-holder to satisfy his decree out of the property 
attached. But I see no reason why that provision should shut 
out Chidambaram Pillai from any right as a person interested 
to show to the Court that by reason of some fraud or irregu- 
larity substantial loss had been caused to him by the property 
being sold in execution for less than its market-value. 

That the price obtained in execution in this case for lot 3 
and the other land which was sold in execution was much less 
than its market-value is, I agree with my learned brother, amply 
made out by the evidence in the case. 


[His Lordship proceeded to deal with the evidence and con- 
cluded : 


In my opinion the finding that there was both fraud and 
irregularity, which resulted in substantial loss in respect of lot 
3, cannot properly be upset by us and must be accepted. 


In regard to lot 5 I agree with my learned brother that 
the evidence that the house comprised in that lot was really 
worth a great deal more than what was obtained for it at the 
auction-sale is not very satisfactory. The evidence is con- 
flicting, and curiously enough it was not tested by cross- 
examination on either side. The learned Subordinate Judge, 
although he appears to have accepted the Petitioner’s case in 
regard to the house, does not discuss that evidence in detail and 
does not give us any sufficient reason why he should believe the 
evidence of one side or the other. I agree with my learned 
brother that in the circumstances the evidence does not appear 
to be of sufficient value to justify the finding that substantial 
loss was caused in regard to lot 5, and therefore I agree that 
the appeal should be allowed in respect of that lot. 


I agree also to the order proposed as to costs. 
B.V.V. Appeal allowed. 


LXIII] THE MADRAS LAW JOURNAL REPORTS. 949 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. JUSTICE WALLER AND MR. JUSTICE 
KRISHNAN PANDALAI. 


R. Foulkes and another .. Appellants* ( Respondents- 
Plaintiffs) 
v. 
Kandasami Pillai altas Karuppiah 
Pillai and others .. Respondents ( Appellants- 
Defendants). 


Madras Estutes Land Act (I of 1908), Ss. 25, 26 (3), 27, 28, 30, 42, 45 
and 52 (3)—Varation of rent mentioned in patta clauned—Whether 
melvaraindar entitled to a diferent amount or rate of rent without fresh 
patta—Grants of lease whether can bind successors after hfetune of 
original grantors. 


The only effect of there being a paita which remains in force by virtue 
of S 52 (3) so far as suits for rent are concerned ıs that, except in special 
cases falling under Ss. 25, 30, 42 and 45 which require the order of the 
Collector for determination of rent, the rent mentioned in the patta will, 
under Ss. 27 and 28, be presumed to be the proper rent until the contrary 1$ 
shown. In other words, except in those excepted cases it is open to the 
landholder without tendering or exchanging or getting decreed a fresh patta 
to show to the Court in which the suit for rent is filed that he is legally 
entitled to a different amount or rate from that mentioned in the old 
patta. 


Radhakrishna Asyar v. Sundaraswanmter, (1922) L. R. 49 I. A 211: 
I. L. R. 45 Mad. 475: 43 M. L. J. 323 (P. C.), considered and distinguished. 


Sri Rajah Satrucherla Veerabhadra v. Ganta Kumari Naidu, (1912) 
22 M. L. J. 451; Muthtah Chettiar v. Pertyan Kone, 1920 M. W. N. 15; 
Varada Reddi v. Srinivasa Mudaliar, (1923) 45 M. L. J. 199; Narayana 
Patrudu v Veerabhadra Raju, (1927) I.L. R 51 Mad. 228: 54 M L. J. 564; 
Mallayya v. Narayana Gajapathı Raju, (1924) 21 L. W. 42 and Solas Pillar 
v. Vedajt Baskara Tirwmala Rao Salıb, (1925) 23 L. W. 625, referred to. 


Where it is indisputable that in a village rent was payable in kind and it 
is equally indisputable that the rates mentioned ın the lease documents 
worked out at less than the value of the share of the produce representing 
the rent, those grants cannot bind under S. 26 (3) the successors of the 
grantors who haveall died. 


Appeals preferred under clause 13 of the Letters Patent 
against the judgment of the Honourable Mr. Justice Ananta- 
krishna Atiyar, dated 19th December, 1929, in Second Appeals 
Nos. 540, etc. of 1928 preferred against the decrees of the 
District Court of Ramnad at Madura in A. S. Nos. 327, etc. of 
1924 preferred against the decrees of the Court of the Special 
Deputy Collector of Manamadura in Summary Suits Nos. 737, 
etc. of 1922. 


"L. P. As. Nos. 26, etc. of 1930. Ist March, 1932, 


Foulkes 


v. 
Kandasami 
Pillar. 


Krishnan 
Pandalai, J. 
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T. Rangachariar and A. Srirangachart for appellants. 


B. Sttarama Rao and S. R. Muthuswami Atyar for res- 
pondents. 


The judgment of the Court was delivered by 


Krishnan Pandalat, J.—These Letters Patent Appeals 
are from decisions of our learned colleague Anantakrishna 
Atyar, J., in second appeals brought from a batch of suits 
brought in 1922 by the present appellants (plaintiffs) under 
S. 77 of the Estates Land Act for rent for faslis 1328, 1329 
and 1330 against various ryots of a village called Puliyur in the 
Sivaganga zemindari of which the appellants (plaintiffs) are 
now by transfers, to which it is not necessary to refer, entitled 
to the melvaram and in which the respondents (defendants) 
are ryots. The suits were for 9/16ths of the rents due on each 
holding, to which share of rents the plaintiffs had become 
entitled by the said transfers; as to the other 7/16ths at the 
time of these suits there was a question between the plaintiffs 
and one Mayandi who had held the right to that share of rent 
under a farm lease executed by the predecessors-in-title of the 
plaintiffs, and that question had not been fully settled although 
we are informed that it was subsequently settled. The village 
had been a varapathu village, ŝi. e., one in which the customary 
rent was a share of the produce. The former owners of the 
melvaram, who had themselves got it by a grant from the 
zemindar in or about 1771, had become impoverished and had split 
up their interest into three shares and had farmed out the rent 
periodically. The first set of leases, Exhibits C and A, were 
to expire in 1905 and 1897; but even before their expiry the 
melvaramdars farmed out the rent for a further period by leases, 
Exhibits A-5 and C-3, two of which (as to 2/3) were to expire 
in fasli 1327 (1917) and the other (as to 1/3) in fasli 1322 
(1912). These leasehold interests in the rent were all acquired 
by one Veeramani and from him by two of the ryots of the 
village, Govindaswami and Mayandi. In 1896, while the lease 
of rents was still outstanding, Govindaswami became the 
purchaser in Court auction of 1/8th of the melvaraimdars’ 
remaining interest. Govindaswami and Mayandi, who had in 
March, 1903, acquired the leasehold interest in the rents, 
entered into an agreement (Ex. H) in April, 1903, as to the 
division between themselves of the rents. It is admitted and 
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clear from the document that Mayandi was acting on behalf of 
himself and all the other ryots of the village in these transac- 
tions. The arrangement was that including the 1/8th share in 
the melvaramdars’ interest of which Govindaswami had become 
owner, the share in the rents to which he was entitled was 
9/16ths and Mayandi and those whom he represented were to 
receive the other 7/16ths according to the schedule attached to 
the document. By this agreement it was stipulated that the 
rents were to be collected and paid at certain money rates 
mentioned in the document and that payment at those rates was 
to be made whether the lands were or were not cultivated. 
Govindaswami was to collect his own 9/16ths share of the rents 
separately, and tender separate pattas in respect of that share. 
It was not necessary to tender pattas in respect of the other 
7/16ths as Mayandi and his fellow-ryots were themselves to 
pay and receive the rent. The present appellants (plaintiffs) 
in 1905 purchased Govindaswami’s ownership of 1/8th of the 
melvaramdars’ right and also his interest in 9/16ths of the rents 
(Exhibits G and F) and in 1908 also bought from the melvaram- 
dars themselves their ownership in the remaining 7/8ths. 


Although there were other and minor matters in dispute, 
the main question in the suits was that arising from the plain- 
tiffs’ claim to varam rates. The plaintiffs’ (appellants’) case 
was that whatever arrangements as to converting the varam into 
money rents may have been entered into between the rent lessees, 
those arrangements terminated with the period of the rent leases 
in fasli 1327 and that thereafter the proprietor was entitled to 
rent according to the custom in the village. The ryots opposed 
this claim. Eighteen issues were framed. Only a few of themare 
now material, and that relating to the plaintiffs’ claim for varam 
rents was the third issue. The Special Deputy Collector found 
that the defendants’ eontention that the village was never a 
varapathy one was at once false and frivolous and decided the 
issue in plaintiffs’ favour. On his finding on the other issues 
he gave a decree to the plaintiffs subject to small modifications. 
The ryots took the matter in appeal to the District Judge of 
Ramnad. In the appeal the ryots questioned the right of the 
plaintiffs (appellants) to claim varam rates on several grounds, 
namely, (1) that the plaintiffs according to the agreement of 
1903 (Ex. H) could only claim varam rates after the whole of 
the saramath expenses due to the ryots had been paid off. 


Foulkes 


v. 
Kandasami 
Pilla. 
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(This was based on the fact as stated above that the maramath 
expenses due on Mayandi’s 7/16ths share were still in litigation) ; 
(2) that the plaintiffs were not entitled to varam rates at least 
on about 35 cheis of land in respect of which the ryots claimed 
permanent cowle rights under certain instruments, Exnibits I 
to VIII, which the original proprietors had executed; and (3) 
that the plaintiffs were not so entitled without having previously 
brought suits for enforcing pattas at the new rates claimed and 
for this the decision in Sreenivasa Atyangar v. Abdul Rahim 
Sahibl was relied upon. The District Judge rejected these 
contentions and confirmed the decree of the Deputy Collector. 
The plaintiffs’ memorandum of objections was also disallowed, 
except as to lands included in certain ofhts for which the 
Deputy Collector had allowed exemption and the Judge thought 
that that exemption was not due. 


The ryots took up the matter in second appeal. From the 
judgment of Anantakrishna Aiyar, J., it is seen that only four 
points were discussed at the hearing. Of these the fourth point 
concerned the ofthis which the Deputy Collector had allowed in 
favour of the ryots but which were disallowed by the District 
Judge. It was admitted in second appeal that the disallowance 
by the District Judge was wrong and that on this point the 
judgment of the Deputy Collector should be restored. That 
point is not now before us. The remaining three points were: 
first, that by virtue of the agreement of 1903 (Exhibit H) the 
landholder was not entitled to demand any rent over and above 
the rates mentioned therein until after the whole of the mara- 
math expenses had been paid off. This was the point which 
had been disallowed by both the Deputy Collector and the 
District Judge. The learned Judge also disallowed it and con- 
firmed the opinion of both the Lower Courts on the ground that 
the agreement, Exhibit H, was in fact and in substance between 
the lessees for their own convenience and intended to last only 
during the period of the lease, that it had effected a severance 
of the leasehold interest as between the lessees, that, though the 
landholder was not bound to recognise the severance, he was 
entitled to recognise it and that the plaintiffs having in fact 


become entitled to 9/16ths of the leasehold interest and also to 


l1. (1917) 6 L. W. 108. 


LXIQ | THE MADRAS LAW JOURNAL REPORTS. 953 


the proprietorship of the landholder’s interest and paid off the 
maramath expenses to Govindaswami, who was entitled thereto, 
were entitled to demand rent from the ryots in respect of that 
share. The second point was an entirely new point which had not 
been taken in either of the Courts below and turned upon the effect 
of S. 52 (3) of the Estates Land Act. The contention was that 
the plaintiffs having till fasli 1327 tendered patitas on the basis 
of the rates of rent in Exhibit H. those rates continued to be in 
force until fresh pattas and muchilikas were accepted, exchanged 
or decreed. It was admitted that the plaintiffs had tendered 
pattas till fasli 1327 as urged by the ryots. The learned Judge, 
while recognising that this point had not been taken in either of 
the two Courts below, allowed it to be taken as it was a point of 
law depending on admitted facts. On it he decided in favour 
of the ryots holding that the effect of S. 52 (3) is that where 
pattas and muchilikas are exchanged for any revenue-year, the 
landholder cannot bring a suit for rent other than the rent 
mentioned in the pattas for any subsequent year unless and until 
he has exchanged or obtained decrees for fresh pattas at the new 
rate. The consequence of this opinion was that the plaintiffs 
(landholders) were entitled to rents only at the rate mentioned 
in Exhibit H. The learned Judge accordingly modified the 
decrees to that extent. The third point was that the plaintiffs 
are not entitled to any rent at all in the lands covered by Exhi- 
bits I to VIII (35 cheis) as they had been granted away on 
permanent cowle by the original proprietors. This was the same 
point which had been unsuccessfully urged in both the Lower 
Courts. The learned Judge rejected this contention of the ryots 
and confirmed the opinion on that subject of the Lower Courts. 
The result was that the decrees were modified to the extent 
required by the learned Judge’s opinion on points 4 and 2. 


In this appeal under the Letters Patent the plaintiffs 
(appellants) urge that the learned Judge’s view as to the second 
point, $ e.„the effect of S. 52 (3) is wrong, and the respondents 
haye filed a memorandum of objections urging again the points 
1 and 3 mentioned above. 


For the sake of convenience we will at once dispose of the 
points 1 and 3 urged by the respondents. We agree with the 
Lower Courts in their rejection of these contentions. The first 
point is that the leases should be taken to continue until the 
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amounts spent by the lessees in respect of the maramaith were 
paid and as the maramath expenses in respect of Mayandi’s 
7/16ths share had not been paid on the date of suit the plain- 
tiffs are entitled only to the rent provided by Exhibit IH as 
pointed out by the learned Judge. This ignores the fact that 
the lessees themselves had severed their interests under the leases, 
including the right to the inaramath expenses, and the plaintiffs 
had become entitled to 9/16ths, and Mayandi and the other ryots . 
to //16ths. Govindaswami's shares (9/16ths) of the maramath 
expenses having been paid to him and all his other interests in 
the leases having been transferred to the plaintiffs and the leases 
themselves having run out by expiration of time, it is not clear 
why the plaintiffs are not entitled to demand from the ryots 
9/16ths of the rents if those rents are otherwise due or why the 
dispute between Mayandi and those whom he represented and 
the plaintiffs in respect of the 1#aramath expenses 7/16ths 
share should have any effect o1 the present claim. We see no 
substance in this objection. The third point relates to the 
rights claimed by the ryots under Exhibits I to VIII which 


they say amount to permanent cowles, ?. e., permanent aliena- 


tions of the melvaram interest by the melvaramdars re- 


serving only a small quit-rent. The Deputy Collector and the 
District Judge rejected this argument on the ground that 
these so-called cowles were never intended to be operative 
and were never operative. The learned Judge came to the 
same conclusion but on a different ground. He says that 
there are no words appropriate to the grant of an inam in those 
documents and that construing them as instruments permanently 
settling the rents at the rates mentioned therein they could not 
bind the successors of the persons who granted them by reason 
of S. 26 (2) of the Estates Land Act. We have had these 
documents read to us in the original, and we are clearly of 
opinion that they are not permanent cowles, i.e., transfers of 
the melvaram interest in favour of the transferees. These 
documents were all executed by one or other of the three 
sharers of the melvaram interest in favour of ryots, perma- 
nently fixing a money rent at certain rates on their holdings 
during the pendency of the leases of rent which were to last till 
faslis 1327 and 1322. At the time these documents were exe- 
cuted therefore, the executants were only entitled to the rents 
after faslis 1322 and 1327; in the meanwhile they were 
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entitled only to the poruppu or jodi reserved by the lease. 
What, however, these so-called cowles purport to do is to fix 
the rents at a money rate permanently. It must be remembered 
that at that time the rents were payable in kind to the lessees 
and the melvaramdars were not entitled to the rents either in 
kind or in money. The rates fixed in these instruments are as 
stated by the District Judge in paragraph 18 much below the 
rates fixed in Exhibit H in 1903 by the lessees with the concur- 
rence or on behalf of the ryots. To overcome this difficulty 
the ryots now say that the rates mentioned in these documents 
were to come into force only after fasli 1327. We are satisfied 
that these documents represent attempts by the then ryots to 
induce the impecunious melvaramdars to permanently fix the 
rent in money at a lower rate than was the custom of the estate. 
The melvaramdars had nothing to lose by this transaction so 
long as the leases then outstanding were in force and as the 
leases would expire only in fasli 1327 (1917) the melvaramdars 
were apparently induced to sign away rights which they them- 
selves could never hope to enjoy and upon which they therefore 
placed no value. This is a kind of transaction which S. 26 (3) 
is aimed against. It says: 


“ Except as provided by sub-s, (1) (that is, where the land ın an estate 
is given on favonrable terms for clearing or bringing waste land into cultiva- 
tion, etc.) no rate of rent at which the land may have been granted by a land- 
holder shall be binding upon the person entitled to the rent after the lifetime 
of the Jandholder if such rate ıs lower than the lawful rate payable by the 
ryot before the date of the grant upon the land.” 

It is indisputable that in this village rent was payable in 
kind. It is equally indisputable that the rates mentioned in 
these documents work out at less than the value of the share of 
the produce representing the rent. Therefore those grants can- 
not bind the successors of the grantors who have all admittedly 
died. The plaintiffs are claiming not through them but from 
their successors. We agree with the learned Judge on this 
point. 

The real and substantial point in the appeal is that raised 
by the appellants on the effect of S. 52 (3) on these suits. 
Our first observation on this is that in allowing this contention 
to be raised at the stage in which the cases were before him the 
learned Judge lost sight of the fact that the plaintiffs were 
thereby being called upon to meet an objection in the year 1929 
which, if it had been raised in the suits when they were brought 
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in 1922, might have been adequately remedied at least as re- 
gards the years subsequent to those for which rents are now 
being claimed. But as it is, if the point taken before the Judge 
prevails, as we are speaking in 1932, the plaintifs have for 
ever lost without any hope of recovery, their chance of realising 
the proper rent for at least 10 years after the suits and this on 
account of allowing the ryots to take an objection at the last 
stage which they ought to have taken at first. Speaking for 
ourselves we would have felt justified in declining to allow the 
contention which the learned Judge permitted. But as he has 
permitted it, we must examine it. 


In short, the learned Judge’s view as to the effect of S. 52 
(3) is that where a patta and a muchilika have been exchanged 
between a landholder and a ryot the former cannot in any sub- 
sequent year demand rent other than what is mentioned in the 
patta except after getting a fresh patta and muchilika accepted, 
exchanged or decreed mentioning the new rent claimed. We 
are of opinion that this view is incorrect and that the learned 
Judge has given a meaning to the words “shall remain in 
force” which they were not intended to bear when in a suit for 
rent facts are proved which show that the old rent should no 
longer remain in force. 


It is well known that under S.7 of the Rent Recovery 
Act (VIII of 1865) no terms of the tenancy including rent could 
be enforced unless pattas and muchilikas had been exchanged 
for the year for which the rent was claimed. ‘This led to great 
inconvenience. One of the changes brought about by the 
Estates Land Act was to alter this. Ss. 52 and 53 are the sec- 
tions by which the alteration was brought about. S. 52, speak- 
ing broadly, deals with the time or period during which a 
patta and a muchilika once exchanged may remain in force. 
It deals with nothing more. Its provisions are that although 
pattas and muchilikas may be for more than one year neither 
party can be compelled to tender or accept a patta for more 
than one year. The demand for a patta or a muchilika is to 
be made within the year for which it is intended. Pattas and 
muchilikas remain in force till the beginning of the next year 
during which a fresh patta and muchilika are accepted, 
exchanged or decreed. But if in the second year no fresh patta 
and muchilika are brought into effect the previous year’s patta 
runs on and remains in force until the commencement of the 
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year next after that in which a fresh patta is tendered, accepted, 
exchanged or decreed. In other words, if a patta has been 
allowed to run on for two years and in the third year a fresh 
patta and muchilika are exchanged, that patta will come into 
force only at the beginning of the fourth year. These are the 
provisions designed to do away with the old requisite for a 
[resh patta during every year when rent was to be sued for. 
S. 32 says nothing about the effect and consequences of the 
patta remaining in force. S. 53 to a certain extent deals with 
this. It says that unless a patta and muchilika have been 
exchanged for the period or unless there is a previous patta and 
a muchilika continuing in force under the provisions of S. 52, 
no landholder can proceed against a ryot for rent by distraint 
and sale of his moveable property or by sale of his holding 
under Chapter VI. Sub-sec. (2) says that even for those limited 
purposes the patta which is tendered may be partially good even 
though some of its provisions are not valid, so as to enable the 
landholder to recover rent by distraint and sale of moveable 
property and of the holding to the extent to which the rent is 
due, Raghunatha Row Sahib v. Vellamoonji Goundanı. Reading 
these sections together, it seems to us that the consequence of a 
valid patta continuing in force by reason of S. 53 is only that 
the landholder cannot distrain on the ryot’s moveables or sell 
his holding except for the amount mentioned in the patta. 
Nowhere in the Act is it stated that in suits for rent under S. 77 
for the purpose of determining the proper rent the rent 
mentioned in the previous patta is conclusive and that the only 

way for demanding a different amount except under certain 
sections, such as 25, 30, 42 and 45, is to have previously 
exchanged a fresh patta and muchilika. In our opinion the only 
effect of there being a patta which remains in force by virtue 
of S. 52 (3) so far as suits for rent are concerned is that, 
except in special cases falling under Ss. 25, 30, 42 and 45 which 
require the order of the Collector for determination of rent, 
the rent mentioned in the patta will under Ss. 27 and 28 be 
presumed to be the proper rent until the contrary is shown. In 
other words, except in those excepted cases it is open to the 
landholder without tendering or exchanging or getting decreed 
a fresh patta to show to the Court in which the suit for rent is 
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filed that he is legally entitled to a different amount or rate of 
rent from that mentioned in the old patta. 


In Sri Rajah Sairucherla Veerabhadra v. Ganta Kumari 
Natdul it was decided that S. 53 has dispensed with the tender 
of a patta as a condition for suits for enforcing the terms of 
the tenancy except by distraint or sale of the holding. The 
present suits are suits forreverting to what has been proved to 
be the proper rent of the village, namely, varam rents. All the 
Courts have held that the plaintiffs are so entitled and it is 
obvious that this 1s not a suit for enhancement in the proper 
sense of the term. In Muthtah Chettiar v. Pertyan Kone’ it was 
held that a landlord is entitled to revert to the varam rent : 
if it was the accepted mode and no implied agreement to the 
contrary could be inferred by payment of money rent varying 
in amount from year to year for a number of years. In 
Varada Reddi v. Srinivasa Mudaliar® it was held that the 
landholder is entitled to revert to the -varam system unless the 
ryots establish a contract to the contrary and that evidence of 
payment of money rent uader short term pattas which contain 
clauses to revert to the varam system at the end of the period 
is not sufficient evidence of a contract to the contrary. It is 
thus clear that the ryots have no answer in these cases to the 
plaintiffs’ claim to revert to the varam rents and so far as Ss. 27 
and 28 are concerned, the Courts have held that the plaintiffs 
have proved the contrary by proof of their right to revert to 
the varam system. 


In Narayana Patrudu v. Veerabhadra Raju it was held 
that under S. 77 of the Act in cases not falling within Ss. 25, 30 
or 45 of the Act, suits for recovery of unascertairied rent will lie 
and the Court must ascertain the amount as there is no previous 
proceeding provided by the Act for the ascertainment of rent 
in such cases. To the same elfect is the decision in Mallayya v. 
Narayana Gajapatht Rajus. In Sreentvasa Atyangar v« Abdul 
Rahim Sahibe a landholder sued for increased rent on the 
ground of increased area discovered on re-survey, and it was 
held that the increased rate could not be claimed because S. 42 
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expressly provides for thé order of the Collector in such cases. 
Some remarks of Napier, J., of a wider application which have 
been relied on by the respondents in this case were expressly 
dissented from in Solat Pillai v. Vedajt Baskara Tirumala Rao 
Sahibi and we think that that dissent was justified. 


The above decisions and considerations do not appear to 
have been drawn to the learned Judge’s attention. He, how- 
ever, refers to and relies upon the decision of the Privy Coun- 
cil in Radhakrishna Atyar v. Sundaraswamier® on appeal from 
this High Court in Radhakrishna Atyar v. Swaminatha Aiyars. 
He draws the inference from the language of their Lordships 
in that case that the policy underlying the Estates Land Act is 
to require that only such rents shall be decreed as are mentioned 
in a previously existing patta which remains in force under 
S. 52. We think that neither the facts of the case nor the 
language used by their Lordships is capable of this inference. 
In that case which also was a case of rent payable in kind there 
had been pattas and muchilikas enforced under the orders of 
the Revenue Court when the Rent Recovery Act was in force. 
The 8tli clause in those pattas enabled the landholder if the 
ryots had removed the harvest without paying the landholder’s 
share or giving him an opportunity of inspecting it to demand 
rent at a particular rate in kind. It appeared that for 
several years the ryots had got into the habit of removing the 
harvest and the landholder had winked at it and accepted rent 
at a lower rate than that fixed by the above clause. After the 
Estates Land Act came into force the landholder had tendered 
pattas with the above clause which were rejected by the ryots. 
Then suits were brought for rent at the rate mentioned in Cl. 8. 
The principal question was whether pattas decreed by the 
Revenue Courts under the Rent Recovery Act came within the 
description of the “‘pattas decreed ” in S. 52 (3) of the Estates 
Land Act so as to constitute them pattas remaining in force 
until fresh pattas are accepted, exchanged or decreed. While 
the landholder contended that pattas decreed under the 
old Act are as binding as those decreed under the new Act, the 
ryots contended that the matter was not res judicata because 
the jurisdiction of the two kinds of Courts was different. 
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It was on this point that the decision turned. If the 
landholder’s contention was adopted as it was by the High 
Court and the Privy Council he was entitled io enforce 
Cl. 8. If not, the question would have to be tried atresh what 
was to happen if the ryots removed the harvest without paying 
the usual rent. In these circumstances this Court held that 
though the general doctrine of res judicata is not in question 
there is no reason for restricting the scope of the general refer- 
ence to muchilikas decreed in S. 52 (3) to those decreed by any 
particular description of Court. Therefore the pattas decreed 
under the old Act remained in force under the new Act and 
with them the disputed Cl. 8. This view was upheld by the 
Privy Council. Their Lordships begin the discussion of this 
point at page 481 by pointing out that the dispute had to be 
determined on the terms of the Estates Land Act and this, in 
view of the ryot’s contention that for a period of 20 years the 
rates mentioned in Cl. 8 had not been demanded. Their Lord- 
ships held that this was not sufficient to derogate from the land- 
holder’s right to enforce Cl. 8 if it was otherwise found binding. 
Their Lordships then consider the argument based on res judi- 
cata and state confirming the view of the High Court and indeed 
quoting it with approval that it was not a case of res judicata 
in the proper sense but of construction of S. 52 (3) of the 
Estates Land Act where it is said that muchilikas decreed in 
any revenue year remain in force until fresh ones are exchanged 
or decreed. They held that muchilikas decreed under the old 
Act were included within this expression and decided the 
point. But it is pertinent to remark that they go on to observe 
that 


“it stands to 1eason and it is in accordance with Ss. 27 and 28 that the 
old rent thus decreed shall continue until reduced or enhanced by special 
applications under the statute. No such applications have been made.” 


Their Lordships here recognise that the terms of the pre- 
vious pattas including the rents mentioned therein remained in 
force until they are shown to be inapplicable by reference to 
Ss. 27 and 28 which raise the presumption that till those rents 
are shown to be inapplicable they should be presumed to 
be fair. It is in our opinion wrong to construe this langu- 
age of their Lordships as if they were exhaustively enu- . 
merating the modes of showing how the old rents have become 
inapplicable and laying down that enhancement and reduction 
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are the only two methods. That was not the question their 
Lordships were considering and they cannot be held to have 
decided what was not necessary to decide,—in what ways the 
old rent may have hecome no longer applicable to the period in 
question which are neither enhancement nor reduction of rent. 
For instance, a favourable rate of rent granted by a deceased 
landholder may have ceased to be operative by reason of S 26 
(3) after his death or as in this case the lessce of rents in a 
varapathy village having during his lease accepted money rents 
from the ryots the lease may have expired and then the proprie- 
tor being restored to his rights may be entitled to rent in kind. 
Their Lordships could not have decided that these are not 
grounds under Ss. 27 and 28 for showing that the rents as 
mentioned in old pattas are no longer applicable. We think 
therefore that this decision affords no support to the learned 
Judge’s view on the question before us. 


We accordingly set aside the decision of the learned Judge 
on this point. The result is that the decree of the learned Judge 
will be moditied by awarding the plaintiffs the rent as sued for 
in the several cases in accordance with the above opinion. In 
other respects the learned Judge’s decree is confirmed. The 
appellants have substantially won throughout.The learned Judge’s 
reason for not awarding either party costs is that the defendants 
sprung upon the plaintiffs a point in the second appellate Court 
on which they won. This ground being now shown to be errone- 
ous there is no reason for not maintaining the usual order as to 
costs which was passed by the District Judge. We confirm the 
order passed by the District Judge as to costs of the first and 
the first appellate Court. The respondents must pay the appel- 
lants their costs both in this and in the second appellate Court. 
The memorandum of objections is dismissed without costs. 

Vakil’s fees in the 23 appeals and L. P. appeals are fixed 
at Rs. 230 in each payable equally by each of the defendants in 
the twenty-three cases. 


Nee Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Pregent:—Sir Vera RamesaM, Kt, Officiating Chief 
Justice AND Mr. JUSTICE CORNISH. 


The Secretary of State for India in Council 
represented by the Collector of Salem .. <Appellant« in 
Appeals Nos. 217 to 229 of 
1929 and Respt. in Appeal 
No. 443 of 1929 (Respi.) 
v. 
R. Narayanaswami Chettiar and others.. Respondents (Claim- 


anis) in all appeals. 


Madras Town Plannmg Act (VII of 1920), Ss. 12, 14 and 35—Town 
planning scheme called for by Government and submited by Municipal 
Councu—Government notification of acceptance—Power of Local Govern- 
ment to extend time fixed under S. 12—-Date to be adopted for assessment 
—Order on reference under Land Acgutsiiton Act (I of 1894)—Whether a 
decree—Appealability under S. 49 of the Act. 

Where the Government in February, 1921, required under S. 12 of the 
Madras Town Planning Act a Municipal Council to submit a town planning 
scheme within three months, and the Council sent the scheme in August, 1921 
and the Government accepted it by notification under S. 14 of the Act in 
September, 1923, on questions whether the Local Government could extend 
time and which of the dates either February, 1921 or September, 1923, 
should be taken for the purpose of determining the amount of compensation 
to be awarded for the land acquired under the Act, 

Held, that the Local Government had ample power by notification to 
extend the time fixed by them under S. 12 of the Town Planning Act, but in 
view of their Lordships affirming the award of the District Judge, the discus- 
sion of the dates became purely academic. 

Per Ramesam, Offg. C. J—Though the Council failed to submit the 
scheme within the prescribed period, still the Government has got the power 
to direct the Council to again submit a scheme, and though in the present case 
there is no such requisition, still the notification by Government in 
September, 1923, must be deemed to be such requisition and hence September, 
1923, should afford the date for assessment of market-value. 

Per Cornish, J.— The mere failure of the Council to submit the scheme 
within time not fixed by the Act but fixed by the Government will not render 
the original requisition to lapse; but the acceptance of the scheme submitted 
later must have reference to the original requisition under S. 12 of the Town 
Planning Act and hence the material date is February, 1921. 

Held also that the decision of a Court on a reference to ıt under S, 49 
of the Land Acquisition Act was a decree and as such appealable. 

Decisions contrary, prior to the amendment of the Act, is no longer 
good law. 


Appeals against the awards of the District Court of Salem 
in Land Acquisition Cases Nos. 27, 29, 30, 28, 32, 33, 35, 34, 
36 to 40 and 37 of 1926, respectively. 

The Government Pleader (P. Venkataramana Rao) for 
appellant. 





*Appeals Nos. 217 to 229 and 443 of 1929. llth Augast, 1931, 
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B. Sitarama Rao, K. Bhashyam Atyangar, V. Ganapati 
Aiyar, T. R. Srinivasan, K. R. R. Sastri and K. Sankara Sastri 
for respondents. 


The Court delivered the following 


JUDGMENTS. Ramesam, Offg. C. J.—These are appeals 
against the award of the District Judge of Salem made 
in certain land acquisition proceedings which were taken 
pursuant to the Town Planning Act (VII of 1920). The scheme 
was generally known as Maravaneri Extension and was intended 
to enlarge the accommodation of Salem Town. The facts of 
the case may now be stated. 


Qn Ist February, 1921, the Madras Government invited 
the Municipal Council of Salem by a notification published in 
the Fort St. George Gazette to submit for their sanction within 
three months from the date of the publication of the notification 
a scheme in respect of the area now in question (Ex. A). This 
was under S. 12 of the Town Planning Act. That section 
authorises the Government to fix a date within which the 
Municipal Council should submit the scheme and the Govern- 
ment fixed three months as the period. The Salem Municipal 
Council did not submit their scheme within three months. The 
draft scheme was submitted on 28th August, 1921 (Ex. B). 
Seeing that the Government ultimately published a notification 
on 2Ist September, 1923, under S. 14 (3) of the Act (vide 
Exhibit D) we must assume that the Madras Government has 
accepted the draft scheme though it was submitted late and 
condoned the delay of the Municipal Council. S. 34 of the 
Town Planning Act provides that a notification under S. 14 of 
that Act shall operate in respect of any land covered by it as a 
declaration under S. 6 of ihe Land Acquisition Act. So 
further proceedings were taken under the Land Acquisition 
Act. An Acquisition Officer was appointed and he made an 
award on 2nd September, 1926. Many of the claimants were 
not satisfied with it and required a reference to the Civil Court 
under S. 18 of the Land Acquisition Act. It was thus that the 
matter came up before the District Judge of Salem and against 
his award these appeals are filed by the Government and one 
claimant. 


The District Judge held that, as the Salem Municipal 
Council had not complied with the notification of the Govern- 
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ment within three months as required in Ex. A. the notification 
became spent as it were and any action taken by the Municipal 
Council subsequently for the purpose of settling a scheme and 
getting the approval of the Government could not be regarded as 
one under S. 12 of the Town Planning Act. Ie then observed 
that the Government had no power to extend the time men- 
tioned in the notification and therefore the notification, Ex. A, 
had no legal effect whatever; but he also held that the sub- 
sequent proceedings taken under the Act were still valid. He 
pointed out that, apart from the notification under S. 12, 
the ‘Municipal Council could suo motn frame a scheme under 
S. 10 (3) or S. 11 and the Government may approve of the 
scheme under S. 14 (3) and further proceedings can follow a 
notification by the Government under S. 14 of the Act. He finally 
held that though the notification under S. 12 lapsed and there 
was no notification under S. 10 (1), and therefore S, 35 (2) (a) 
of the Town Planning Act could not be applied, the notification 
under S. 14 could still be utilised for a date to calculate the 
values. Under S. 23 of the Land Acquisition Act the market- 
value of the land on the date of the publication of the declara- 
tion under S. 6 must be taken into consideration. Under S. 34 
of the Town Planning Act the notification published under 
S. 14 of the Town Planning Act isitself deemed to be a declara- 
tion under S. 6 of the Land Acquisition Act. He therefore 
held that 21st September, 1923, the date of Ex. D, the final 
notification under S. 14, must be taken to be the date at which 
the value of the plots belonging to the claimants should be 
ascertained, and he proceeded to give hisaward This conclusion 
is challenged by the learned Government Pleader. He cited 
some cases before us to show that the District Judge had no 
jurisdiction to go behind the reference. But I do not think that 
this point arises before us. The learned District Judge did not 
say that the reference to him was invalid, nor is any such pro- 
position contended for by the respondents. The District Judge 
held that the notification under S. 14 was a valid notification and 
the further proceedings were valid. All that he said was that 
there was no notification under S. 10 (1), nor any operative 
notification under S. 12 of the Town Planning Act, and therefore 
S. 35 (2) (a) could not be applied. He therefore chose the 
notification under S. 14 which is equivalent to a declaration 
under S. 6 of the Land Acquisition Act and proceeded to 
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estimate the valuc as on that date. It is therefore unnecessary 
to consider the cases cited by the learned Government Pleader. 

The next question is whether there was an operative 
notification under S. 12 so that we might take its date as the 
date with reference to which the lands have to be estimated 
under S 35 (2) (a) of the Town Planning Act. Now, taking 
S. 14 of the Act, cl. (1) refers to the date of the publication 
of adraft scheme. It is clear that there are two draft schemes 
referred to in the prior sections of the Act, one published by 
the Municipal Council under S. 11 suo motu and another pre- 
pared by the Council under S. 12 on the invitation of the 
Government. It seems as if both the Ss. 13 and 14 were intended 
to apply to both kinds of draft schemes. But unfortunately 
S. 12 did not make any provision for the publication of the 
draft scheme as S. 11 did, with the result that the words “the 
date of the publication of a draft scheme” cannot refer to the 
publication of a scheme under S. 12. Nevertheless S. 14 (3) 
may refer to a draft scheme under S. 11 (1) or a draft scheme 
submitted under S. 12. This is the view adopted by the learned 
District Judge, and also contended for before us by the learned 
Government Pleader. I agree with this contention. This defect 
in S. 12 has since been remedied by an amending Act and now 
it is clear that S. 14 (1) applies to draft schemes under S, 11 
or S. 12 and the original intention is now properly carried out. 
But this conclusion that S. 14 (3) applies even to a draft scheme 
prepared suo motu by the Municipal Council and therefore the 


proceedings under the Town Planning Act are valid does not 


solve the question of the date of the notification which has to 
be adopted under S. 35 (2) (a). The District Judge thought 
that the Government had no power to extend the time mention- 
ed in its notification of February, 1921. The learned Govern- 
ment Pleader argues that this view is not correct. To this extent 
I agree with the learned Government Pleader. In the first place, 
the Act itself does not fix any period of time before which the 
scheme must be submitted by the Municipal Council. The date 
was to be fixed by the Government. The Government had so 
fixed the date, but the Municipal Council did not submit its 
scheme within that date. If at this stage the Government sent 
another communication to the Municipal Council fixing another 
date and published it by a notification, it will be perfectly valid. 
Only in such a case the date of the second notification would be 
the date to be adopted under S. 35 (2) (a). Whether we call 
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it an extension of the original date or whether we call it a 
fresh notification it matters little. But what the learned 
Government Pleader requires for his argument is that while an 
extension of the original date may be made by the Government, 
the date of the first notification, the time prescribed in which is 
extended, is still the date to be adopted under S. 35 (2) (a). 
I am unable to agree with this contention. The whole policy 
of the Act is that a reasonable date should be fixed within 
which the Council should submit its scheme and this date should 
be notified by the Government. If the Council submits its 
scheme within that date, the proceedings will continue with 
reasonable speed and the owners of lands will have the satisfac- 
tion of their lands being acquired and prices given to them 
corresponding to a date not unreasonably remote from the 
actual acquisition; but if delay is committed by the Municipal 
Council and if the Government extends the time, for the same 
reason for which the first notification mentioning a date for 
the submission of the scheme by the Municipal Council should 
be published, there must be a notification containing the second 
date and this notification should be equally published. What 
the Act contemplates under S. 35 (2) (a) is the date of a 
notification which prescribes a date within which the Municipal 
Council should act and has acted. The date of Ex. A does not 
satisfy this condition. The Act does not expressly speak of any 
power in the Local Government to extend. As the sections are 
worded the Act contemplates that the Council has to take action 


within the time mentioned by the Government, but as I said an 


extension can always be granted by a further notification. If 
so, the date of the further notification will be the date to be 
adopted under S. 35 (2) (a). Now, the final notification of 
the Government of September, 1923 (Ex. D) certainly shows 
that the Government was willing to condone the delay of the 
Salem Municipal Council and accept the scheme submitted by 
the Council and by some straining of language it may be 
regarded as a notification under S. 12, though in such a view 
we have got a merger of the notification under S. 12 and the 
notification under S. 14 (4); but I do not see anything illegal 
in it, though this was not what was contemplated by the Act 
In this view I am willing to say that the proceedings validly 
continued under the Town Planning Act and the date to be 
utilised under S. 35 (2) (a) is 21st September, 1923, and we 
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need not fall back upon the date fixed by the Land Acquisition 
Act. I might add that, if this view of mine is not permissible, 
the only alternative view, in my opinion, seems to be that 
adopted by the District Judge. 


But it seems to me that the whole discussion is academic. 
In my opinion there is plenty of documentary evidence in the 
case showing that on Ist February, 1921, the rate of 0-2-3 a 
sq. ft. should be adopted as the value of the lands. 


[After discussing the evidence regarding the rate, His 
Lordship proceeded :] 


This disposes of all the appeals in which special points 
were raised except Appeals Nos. 226 and 443 which are 
cross-appeals in the same case, namely, L. A. C. No. 37. It 
will be convenient to take up these two appeals separately. 
Tbe other appeals are dismissed with costs. 


In these two appeals (Nos. 226 and 443) the facts are 
these: One of the suggested roads according to the Town 
Planning Scheme cuts off a corner of the house of Mr. R. Srini- 
vasa Rao, an Advocate. The frontage of the house is on the 
western side and the road cuts off a slice in the backyard on the 
eastern side. When the proposal originally became known, the 
claimant pointed out the inconvenience caused to the house, and 
it was then thought that the Municipal Council should address 
the Government fora diversion of the proposed road. It may be 
mentioned here that an extension was made to the main build- 
ing in about May, 1925, by the addition of a kitchen. The 
proposed road does not encroach on the kitchen but runs by the 
side of it. When the Municipal Council recommended a diver- 
sion of the road to the Local Government, the owner of another 
plot objected to the diversion as it caused him considerable 
inconvenience. The Government passed orders to the effect 
that unless the Municipal Council enters into an agreement 
with all the persons affected by the diversion the Government 
cannot approve of the diversion proposed. This was on 8th 
December, 1926. The claimant apparently anticipating that the 
Government would not sanction the diversion, filed his state- 
ment on 29th September, 1926, before the Land Acquisition 
Officer in which he prayed that his whole house might be 
acquired under S. 49 of the Land Acquisition Act. The Land 
Acquisition Officer deals with this matter in paragraph 24 of 
his award. He says: 
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“In response to the notice under Ss. 9 and 10 of the Act, Vakil 
R. Srinivasa Kao states that he has moved the Municipal Council about 
diverting the road at this spol and that the question of acquisition may be 
deferred tull the Municipality decides the matter.” 


It does not appear when this statement was made. The 
Land ‘Acquisition Officer then says that the Council have since 
approved of the deviation. But the statement of the claimant 
and the approval of the Council must have been prior to the 
date of the award, namely, 2nd September. The Land Acquisi- 
tion Orficer then observes: 


“As however it involves a variation of the scheme sanctioned by Govern- 
ment the deviation cannot be acted upon without Government sanction.” 


Then he proceeds to dispose of ihe matter. The award of 
the Land Acquisition Officer does not clearly show whether he 
passed any order deferring the question of this particular 
acquisition till the Municipality decided the matter as was 
requested by the claimant. The next sentence of the Officer 
suggests that he did defer his own enquiry until the Munici- 
pality decided the question. If so, it is not clear whether he 
gave a further notice to the claimant saying that there was no 
use of a fresh adjournment as the deviation cannot be acted 
upon without Government sanction. The sanction of the 
Government has been applied for by the Municipal Council on 
21st November long after the award (Ex. III). So at the 
time of the award there was no application made by the 
Municipal Council to the Government. But it seems to me that 
the Land Acquisition Officer ought at least to have inform- 
ed the claimant that further adjournment of the matter would 
be useless and he would proceed with it. It does not appear 
that he has given any such notice. It cannot therefore be said 
that the request of the claimant in his statement of 29th 
September was made too late. On the request of the claimant 
the matter was simply forwarded by the Land Acquisition 
Officer to the District Judge. The learned District Judge held 
that this was not a case in which the whole house should be 
acquired and he gave Rs. 500 as damages for severance besides 
the price of the land. 

The first question that arises in this case is whether an 
appeal lies. Two sets of cases have been cited by the advocates 
on both sides. One set of cases cited by Mr. B. Sitarama-Rao, 
advocate for the claimant, shows that appeals tinder S. 49 have 
been entertained and considered by the High Court without-any 
objection. The cases cited by the Government Pleader show- 


f 
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that some Courts have held that no appeal lies. All these cases 
were decided before (1) the amendment of Ss. 26 and 54 of the 
Land Acquisition Act by Act X of 1921, and (2) the decision 
of the Privy Council, Ramachandra Rao v. Ramachandra Raol, 
dated 31st January, 1922. Prior to the said amendment and 
the said decision, the view generally prevailing was that awards 
under the Land Acquisition Act were not decrees, for it was so 
decided by the Privy Council in Rangoon Botatoung Co., Lid. 
v. The Collector, Rangoon’ and secondly apart from an award 
there could be no decree under the Act so as to make the matter 
res judicata between the parties. Now, the amendment and the 
decision of the Privy Council in Ramachandra Rao v. Rama- 
chandra Raol have effected a change in both these matters. In 
Ramachandra Rao v. Ramachandra Raol the Privy Council held 
that if any question other than the amount of compensation 
was decided under the Land Acquisition Act by the Civil Court 
after reference, the order of the Civil Court amounts to a 
decree and an appeal lies and the decision would be res judscata. 
In that case reference to the Civil Court was made under S. 31 
(2); but there is nothing in the judgment of their Lordships 
which shows that the decision turned upon anything pecultar to 
S. 31. S. 31 (2) refers to the Court to which a reference under 
S.18 would be submitted. In S. 49 of the Act the language 
used is, 


“the Collector shall refer the determination of such question to the Court. 
In dectding on such a reference the Court shall have regard to the 
question. ....” 


This shows that the conclusion of the Court on a reference 
under S. 49 is regarded as a decision and if the conclusion on 
a reference under S. 31 is a decrec there is no reason 
why a decision under S. 49 should not be regarded as 
a decree. In the present condition of the Act all awards 
are decrees and all decisions of the Civil Court other 
than awards on a reference under S. 31 (2) are also 
decrees. I do not see any reason why decisions on refer- 
ence under S. 49 should not also be decrees. The earlier deci- 
sions therefore are of no value now. The whole scheme of the 
Act from the point of view of the question whether decisions 
of Court are decrees and whether appeals lie therefrom has 
entirely changed. The preliminary objection is therefore 
overruled and I hold that both the appeals lie. 


1. (1922) L. R. 49 I. A. 129: L L. R. 45 Mad 320: 43 M. L. J. 78 (P.C). 
2. (1912) L, R. 39 I. A. 197: I. L, R, 40 Cal 21: 23 M. L, J. 276 (P. C). 
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The next question is whether the claimant has precluded 
himself from insisting on the whole house being acquired by 
any delay in making his claim. I have already set forth the 
circumstances under which he made his claim on 29th Septem- 
ber, that is, after the award, and I think there is nothing in his 
conduct amounting to laches or estoppel. But apart from this, 
there is nothing in S. 49 requiring the claimant to put forward 
this particular claim, namely, that the whole house should be 
acquired, at any particular stage of the proceedings. The 
learned Government Pleader argued that this sub-clause (2) 
of S. 49 (1) shows that it should be made before the Collector 
made his award. But Ido not think it shows anything of the 
kind. It only shows that in a case where it was made before 
the award the owner may withdraw or modify his desire. I 
cannot imply from this clause that such claims should be made 
before the Collector made his award. I do not think that 
legislation by implication of this kind is justified, and apart 
{rom this clause there is no other clause which could be relied 
on to show that the owner should make this kind of claim 
before the award is made. 


The third question that arises in the case is with reference 
to the merits. The question is whether the land proposed to 
be taken is reasonably required for the full and unimpaired use 
of the house under the last clause of S. 49 (1). Mr. Sitarama 
Rao, the learned advocate for the claimant, referred to a'number 
of English decisions and also the decision in Khairati Lal v. 
The Secretary of State jor India in Councili. The English 
Act and the Indian Act (X of 1870) on which these decisions 
were based did not contain a clause similar to that in S. 49 
(1). As was pointed out in the decision in Venkatdrainam 
Naidu v. The Collector of Godavari the clause was inserted 
to meet these decisions. I do not therefore think that these 
decisions are of any value to us. In the present case a small 
slice of the backyard is taken away for the road. It cuts off a 
small fuel shed which is a thatched structure. It also cuts off 
a portion of a latrine at the north-east corner of the compound. 
It is true that a latrine is necessary for the enjoyment ofa 
house. If there is no other place within the compound where a 
latrine can be built for the use of this house, I think the owner 


1. (1889) I. L. R. 11 AlL 378. 2. (1903) L L. R. 27 Mad. 350 at 354. 
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can reasonably insist on the whole house being acquired. I do 


not think it is proper to point out to him that he should build a` 


latrine beyond the compound by purchasing some other site 
outside the present compound. But it seems to me that the 
District Judge is right in holding that there is ample space 
within the backyard in which a latrine of the former size, 
namely, 8 ft. 9 inches by 10 ft. 3 inches, can be built without any 
particular inconvenience to the use of the house. Similarly a 
fuel shed can be put up. It cannot be successfully argued that 
a latrine and a fuel shed can be put up only at the places at 
which they stood at the time of the acquisition. Only then, 
can it be successfully argued that the land acquired is reason- 
ably necessary for the enjoyment of the house. I therefore 
agree with ihe view of the District Judge that this is not a 
case in which the claimant can insist on the acquisition of the 
whole house. The result is that Appeal No. 443 should be 
dismissed with costs. 

The District Judge thinks that the amenities of the house 
have somewhat suffered by taking away a substantial portion 
of the backyard and for this he gives damages for severance— 
Rs. 500. We do not see any reason why we should differ from 
the view of the District Judge. I think therefore that Appeal 
No. 226 should also be dismissed with costs. 

Memorandum of Objections in A. S. No. 227 is not pressed 
and is dismissed with costs. 

Cornish, J.—In the Appeals Nos. 217 to 229 I entirely 
agree with the judgment just delivered, except upon one point, 
namely, the date for ascertaining market-value for the purpose 
of compensation. 


In my opinion, 1st February, 1921, the date of 
publication in the Fort St. George Gazette, of the Government’s 
notification under S. 12, is the date at which the market-value 
is to be determined. In the Lower Court it appears to have been 
thought that, because the Government was empowered by S. 12 
to fix a date for the preparation and submission of a draft 
scheme by the Municipal Council, the date when once fixed was 
unchangeable. But the date is not fixed by the Act. S. 12 says 
that the Local Government may require the Municipal Council 
“before a fixed date” to prepare and submit a scheme. This 
clearly means that the Government is to fix a date, and a power 
to fixa date carries with it a power to extend the date ori- 
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ginally fixed, unless there is anything in the Act to the contrary. 
On the other hand, when a Municipal Council proceeds under 
Ss. 9 and 10 to initiate a scheme, S. 11 fixes the time within 
which the draft scheme is to be prepared and published, and the 
power of the Local Government to extend this period is express- 
ly limited by S. 11. But the provision made by S. 12 is 
“notwithstanding anything contained in Ss. 8 to 11”, and this 
means that the power oí the Government to fix a date under 
S. 12 is free from the limitation imposed by S. 11. 


The question is, does the fact of the Local Government 
altering the date originally fixed for submitting a scheme under 
S. 12 affect the date of the notification for the purpose of S. 35 
(2)? It seems to me that the fixing of a date for the submis- 
sion of a scheme is subsidiary to the main object of the publica- 
tion of the notification, which is to give public intimation of the 
Government’s resolve that a town-planning scheme shall be made 
by the Municipal Council. This also appears to be the main 
object of the notification under S. 10 (1) when a Municipal 
Council has in the exercise of its powers under S. 9 resolved to 
make a town-planning scheme. Thatis the reason, I think, why, 
S. 35 (2) provides that, “ in determining the amount ol com- 
pensation to be awarded for land required under the Act, the 
Collector and the Court shall take into consideration (a) the 
market-value of the land at the date of publication of the 
notification under S. 10 (1) or S. 12, as the case may be.” It 
could not, in my opinion, be successfully contended that, if after 
publication of a notification under S. 10 (1) the Municipal 
Council obtained an extension of time from the Local Govern- 
ment under S. 11 (1) for the preparation and publication 
of the draft scheme, the date for determining the market-value 
under S. 35 (2) would be correspondingly shifted, (and more 
than one extension might be granted) for, that would be to 
make the date for determining the market-value not the date of 
publication of the notification under S. 10 (1), but the date 
when time was finally extended under S. 11 (1). And I see no 
reason why an extension of the time originally fixed by Govern- 
ment under S. 12 should have any different result. In neither 
case does the Act require the publication of a fresh notification 
when an extension of time is given, and in the absence of such 
statutory requirement it appears to me that there is no founda- 
tion for the argument that the extended date for the submission 
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of the draft scheme must be treated as the date of publication 
of the notification for the purpose of S. 35 (2) (a). 


But, as my Lord has pointed out, the question is not of 
practical importance in this case. The evidence of sales of 
plots between November, 1919 to May, 1920 and May, 1921— 
excluding the 6 pies plot which was obviously exceptional! and 
should not be taken into account in striking an average—shows 
that a rate of a little over 2 annas per sq. foot would be a fair 
market-value for February, 1921. 


With regard to Appéal No. 443 of 1929 I agree that this 
appeal should be dismissed, not on the two preliminary objections 
taken bythe learned Government Pleader, but on the ground 
that the District Judge has rightly held that the appellant 
is not entitled to compel the Municipal Council to acquire the 
whole of his premises. S. 49 of the Land Acquisition Act 
cannot, in my opinion, be construed as requiring that an 
owner must before the award has been made express his desire 
to have the whole of the house or building acquired; though 
that would be the normal procedure. No doubt the section 
provides that an owner may withdraw or modify his expressed 
desire before the award is made. But that does not imply that 
an owner who has not made his claim prior to the award can in 
no circumstances make it afterwards. It has been suggested 
that the Acquisition Officer's notice under S. 9 of the Land 
Acquisition Act furnished the proper opportunity to the appel- 
lant to make a claim under S. 49. But the particulars required 
to be put forward under S. 9 are quite different from a claim 
under S. 49. It is not necessary to decide whether, when a 
draft scheme is published under S. 14 (1) of the Town Plan- 
ning Act, the objections and suggestions relating to the scheme 
which have to be made within the period of sixty days would 
include a claim of an owner under S. 49 to have the whole of 
his premises acquired when the scheme proposes to take only a 
part, or whether, if an owner neglected to put forward this 
claim within the prescribed period for making objections and 
suggestions, he would he precluded from doing so thereafter. 
The question does not arise, because there was no publication 
of the draft scheme here. It is clear that the appellant is not 
otherwise estopped by anything he did or failed to do. At the 
time when the award was made there was no occasion for him 
to put forward a claim under S. 49. The Municipal Council 
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had agreed with him to divert a road, and if this deviation 
from the scheme had been carried out there would have been no 
Necessity for the taking of any portion of his premises. 
Unfortunately, the Government refused to concur in this 
arrangement and only signified their refusal after the award 
had been made. In this state of facts I do not think that the 
appellant was debarred: from having the question whether the 
Municipal Council should take the whole of his premises refer- 
red io the Court. On the authority of Venkaiareddt v. 
Adhkinarayana Raol which in turn followed the Privy Council’s 
ruling in Ramachandra Rao v. Ramachandra Raoa the decision 
of the Court upon this reference under S. 49 must be held to be 
a decree and therefore appealable. But 1 think that the appeal 
fails on the merits. The appellant can only insist on the whole 
of his house being acquired if the parts proposed to be taken 
‘form part of the house”. This is entirely a question of fact 
which the Court in deciding is required by S. 49 to “have 
regard to the question whether the land proposed to be taken is 
reasonably required for the full and unimpaired use of the 
house ”. Looking at the plan of the appellant’s premises it 
appears to me that there are good reasons for the District 
Judge holding that the portion takem under the scheme is not 
reasonably required for the full and unimpaired use of the 
appellant’s house, and consequently the appellant cannot compel 
the Municipal Council to acquire the whole. 


K. C. Appeals dismissed. 
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for the cancellation or revision of the assessment, and the Income- 
tax Officer shall, after examining any accounts and documents 
and hearing any evidence which the assessee may produce, and 
such other evidence as the Income-tax Officer may require, deter- 
mine, by order in writing, the amount of the tax, if any, payable 
by the assessee, and such determination shall be final: 

Provided that, if any assessee making such application files 
therewith a return of his income under sub-section (2) of section 22 
of the Indian Income-tax Act, 1922, the application shall be 
deemed to be a return under that sub-section and shall be dealt 
with accordingly. 

3. A copy of an order under paragraph 2 shall be served on 
the assessee to whom it relates and shall be deemed to be a notice 
of demand under section 29 of the Indian Income-tax Act, 1922. 

4. The above procedure shall apply also to the‘ assessment 
and collection during the financial year 1932-33 of incomes of 
Rs. 1,000 and upward and less than Rs. 2,000 which have escaped 
assessment in the financial year 1931-32.” 


THE WIRE AND WIRE NAIL INDUSTRY (PROTECTION) 
ACT, 1932. 


Act No. V or 1932. 
[5th March, 1932. 


An Act to prowde for the fostering and development of the wire 
and wire nav industry in British India. 

WHEREAS it is expedient, in pursuance of the policy of dis- 
criminating protection of industries in British India with due 
regard to the well-being of the community, to provide for the 
fostering and development of the wire and wire nail industry by 
increasing the import duty leviable, with certain exceptions, on 
wire and wire nails, for the period of two years; it is hereby 
enacted as follows :— 

1. This Act may be called THE Wire anp Wome Natu 
INDUSTRY (Protection) Act, 1932. 

2. (1) In Schedule II to the Indian Tariff Act, 1894, there 
shall be made the amendments specified in the Schedule to this 
Act. | 


(2) The amendments made by sub-section (1) shall have 
effect up to the 31st day of March, 1934. 


3. Notwithstanding anything contained in section 4 of the 
Indian Finance (Supplementary and Extending) Act, 1931, the 
additional duty of customs imposed by that section shall not be 
levied or collected on iron or steel wire or wire nails comprised in 
item No. 149 of Schedule II of the Indian Tariff Act, 1894, as 
inserted by Item No. 2 of the Schedule to this Act. 
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THE SCHEDULE. 
[See Section 2.] 
Amendments to be made in Schedule IT to the Indian Tariff Act, 1894. 
1. In Item No. 61.— 
(a) for the subuitem— 
“Tron on STEEL nails and washers, all sorts” 
the following sub-item shall be substituted, namely :— 
“TRON or Str nails and washers, all sorts, not otherwise 
specified” ; 
and 
(b) for the sub-item— 
“TRON œ STEEL wire, including fencing-wire and wire-rope but 
excluding wire-netting” 
the following sub-item shall be substituted, namely :— 
“IRON oR STEEL barbed or stranded fencing-wire and wire-rope.”’ 
2. In Part VII, after Item No. 148 the following item shall be 
inserted, namcly :— 


| 
“ 149 Tron og STEEL— | 


(a) wire, other than barbed or stranded |) 
fenang-wie, wire-rope or wire- | | 
netting: and i Rs. 45 per ton.” 


(b) wire nails. j 


THE BAMBOO PAPER INDUSTRY (PROTECTION) 
ACT, 1932. 


Act No. VI oF 1932. 
[5th March, 1932. 


An Act further to amend the low relating to the fostering and 
development of the bamboo paper industry in British India. 
WHEREAS it 1s expedient further to amend the law relating to 


the fostering and development of the bamboo paper industry in 
British India; it is hereby enacted as follows :— 


1. This Act may be called THe Bampoo PAPER INDUSTRY 
(Protection) Act, 1932. 


2. In sub-section (2) of section 2 of the Bamboo Paper 
Industry (Protection) Act, 1925, for the figures “1932” the figures 
“1939” shall be substituted. 


3. In sub-section (2) of section 2 of the Bamboo Paper 
Industry (Protection) Act, 1927, for the figures “1932” the figures 
“1939” shall be substituted. 
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4. In Item No. 155 of Schedule II to the Indian Tariff Act, 
1894, as enacted by the Bamboo Paper Industry (Protection) 
Act, 1927, for the figures and words “65 per cent.” the figures 
and words “70 per cent.” shall be substituted. 
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5. (1) In Schedule II to the Indian Tariff Act, 1894,— 


(a) for Item No. 10, the following shall be substituted, 
namely :— 
“10 | Racs and other paper-making matenals, excluding wood pulp.”; 
and 
(6) in Part VII, after Item No. 159, the following item 
shall be inserted, namely :— 
“160 | Woo Purp | Ton | Rs. 45.” 


(2) The amendments made by sub-section (1) shall have 
effect up to the 31st day of March, 1939. 


THE SALT ADDITIONAL IMPORT DUTY (EXTENDING) 
ACT, 1932. 


Act No. VII or 1932. 
[3lst March, 1932. 


An Act to extend the operation of the Salt (Additional Import 
Duty) Act, 1931. 


WHeErRsAS it is expedient to extend the operation of the Salt 
(Additional Import Duty) Act, 1931; it is hereby enacted as 
follows :— 

1. This Act may be called THe SALT ADDITIONAL IMPORT 
Duty (EXTENDING) Act, 1932. 

2. In sub-section (3) of section 1 of the Salt (Additional 
Import Duty) Act, 1931 (hereinafter referred to as the said Act), 
for the figures “1932” the figures “1933’’ shall be substituted. 


3. In section 3 of the said Act,— 
(a) the existing section shall be numbered as sub-sec- 
tion (1), and 
(b) the following sub-section shall be added, namely :— 
“(2) Notwithstanding anything contained in section 4 
of the Indian Finance (Supplementary and Extending) Act, 1931, 
the additional duty of customs imposed by that section shall not be 
levied or collected in respect of the additional duty of customs on 
salt imposed by sub-section (1).” 
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THE BENGAL CRIMINAL LAW AMENDMENT (SUPPLE- 
MENTARY) ACT, 1932. 


Act No. VIII or 1932. 
[5th Apri, 1932. 


An Act to supplement the Bengal Criminal Law Amendment Act, 
1930. 


WHEREAS it is expedient to supplement the Bengal Criminal 
Law Amendment Act, 1930; it is hereby enacted as follows :— 


1. This Act may be called THe Bencar Carmina Law 
AMENDMENT (SUPPLEMENTARY) Act, 1932. 


It shall remain in force for a period not exceeding three 
years. 


2. The power of the Local Government under sub-section 
(1) of section 2 of the Bengal Criminal Law Amendment Act, 
1930 (hereinafter referred to as the local Act, to direct by order 
in writing that any person shall be committed to custody in jail 
shall be deemed to include a power to direct, by order in writing 
made with the previous sanction of the Governor-General in 
Council, that such person shall be committed to custody in any jail 
in British India; and, for all or any of the purposes of the local 
Act, an order so made shall be deemed to be an order made under 
section 2 of that Act, and all the provisions of that Act shall apply 
accordingly : 

Provided that the powers exercisable by the Local Govern- 
ment under section 11 of the local Act in respect of any person 
committed to custody in a jail outside Bengal, and under section 
13 of that Act to provide for the manner of custody of any such 
person, shall be exercised by the Local Government of the province 
in which the jail is situated, and rules made by such Local 
Government in exercise of such powers shall be published in the 
local official Gazette. 


3. References to the local Act in sections 14 and 15 of that 
Act shall be deemed also to be references to the local Act as 
supplemented by this Act. 


4. The powers conferred by section 491 of the Code of Crimi- 
nal Procedure, 1898, shall not be exercised in respect of any person 
arrested, committed to or detained in custody under the local Act 
or the local Act as supplemented by this Act. 


5. Sections 4, 5 and 6 of the Bengal Criminal Law Amend- 
ment (Supplementary) Act, 1925, are hereby repealed. 
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CHAPTER I. 
PRELIMINARY. 
An Act to define and amend the law relating to partnership. 

WHEREAS it is expedient to deflne and amend the law relating 
to partnership; it is hereby enacted as follows :— 

1. (1) This Act may be called THE INDIAN PARTNERSHIP 
Act, 1932. 

(2) It extends to the whole of British India, including 
British Baluchistan and the Sonthal Parganas. 

(3) It shall come into force on the ist day of October, 
1932, except section 69, which shall come into force on the 1st day 
of October, 1933. 

2. In this Act, unless there is anything repugnant in the 
subject or context,— 

(a) an “act of a firm” means any act or omission by all the 
partners, or by any partner or agent of the firm which gives rise to 
a right enforceable by or against the firm; 

(b) “business” includes every trade, occupation and pro- 
fession ; 

(c) “prescribed’’ means prescribed by rules made under 
this Act; 

(d) “third party” used in relation to a firm or to a partner 
therein means any person who is not a partner in the firm; and 

(e) expressions used but not defined in this Act and defined 
in the Indian Contract Act, 1872, shall have the meanings assigned 
to them in that Act. 

3. The unrepealed provisions of the Indian Contract Act, 
1872, save in so far as they are inconsistent with the express pro- 
visions of this Act, shall continue to apply to firms. 

I—2 
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CHAPTER II. 


THe NATURE OF PARTNERSHIP. 


4. “Partnership” is the relation between persons who have 
agreed to share the profits of a business carried on by all or any 
of them acting for all. 


Persons who have entered into partnership with one ano- 
ther are called individually ‘‘partners’’ and collectively “a firm’’, and 
the name under which their business is carried on is called the 
“firm name”. 


5. The relation of partnership arises from contract and not 
from status; 


and, in particular, the members of a Hindu undivided 
family carrying on a family business as such, or a Burmese Buddhist 
husband and wife carrying on business as such are not partners 
in such business. 


6. In determining whether a group of persons is or is not 
a firm, or whether a person is or is not a partner in a firm, regard 
shall be had to the real relation between the parties, as shown by 
all relevant facts taken together. 


Explanation 1.—The sharing of profits or of gross returns 
arising from property by persons holding a joint or common 
interest in that property does not of itself make such persons 
partners. 

Explanation 2,—The receipt by a person of a share of the 
profits of a business, or of a payment contingent upon the earning 
of profits or varying with the profits earned by a business, does not 
of itself make him a partner with the persons carrying on the 
business ; 

and, in particular, the receipt of such share or payment— 


(a) by a lender of money to persons engaged or about to 
enagage in any business, 
(b) by a servant or agent as remuneration, 


(c) by the widow or child of a deceased partner, as 
annuity, or 


(d) by a previous owner or part owner of the business, 
as consideration for the sale of the goodwill or share thereof, 
does not of itself make the receiver a partner with the persons 
carrying on the business. 


7. Where no provision is made by contract between the part- 
ners for the duration of their partnership, or for the determina- 
tion of their partnership, the partnership is “partnership at will”. 


8. A person may become a partner with another person in 
particular adventures or undertakings. 
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CHAPTER III. 
RELATIONS OF PARTNERS TO ONE ANOTHER. 


9. Partners are bound to carry on the business of the firm 
to the greatest common advantage, to be just and faithful to each 
other, and to render true accounts and full information of all 
things affecting the firm to any partner or his legal representative. 

‘10. Every partner shall indemnify the firm for any loss caused 
to it by his fraud in the conduct of the business of the firm. 


11. (1) Subject to the provisions of this Act, the mutual 
rights and duties of the partners of a firm may be determined by 
contract between the partners, and such contract may be express 
or may be implied by a course of dealing. 

Such contract may be varied by consent of all the partners, 
and such consent may be express or may be implied by a course 
of dealing. 

(2) Notwithstanding anything contained in section 27 of 
the Indian Contract Act, 1872, such contracts may provide that a 
partner shall not carry on any business other than that of the firm 
while he is a partner. 

12. Subject to contract between the partners— 


(a) every partner has a right to take part in the conduct of 
the business; 


(b) every partner is bound to attend diligently to his duties 
in the conduct of the business; 


(c) any difference arising as to ordinary matters connected 
with the business may be decided by a majority of the partners, and 
every partner shall have the right to express his opinion before the 
matter is decided, but no change may be made in the nature of 
the business without the consent of all the partners; and 

(d) every partner has a right to have access to and to 
inspect and copy any of the books of the firm. 

13. Subject to contract between the partners— 

(a) a partner is not entitled to receive remuneration for 
taking part in the conduct of the business; 

(b) the partners are entitled to share equally in the profits 
earned, and shall contribute equally to the losses sustained by the 
firm ; 

(c) where a partner is entitled to interest on the capital sub- 
scribed by him such interest shall be payable only out of profits; 

(d) a partner making, for the purposes of the business, any 
payment or advance beyond the amount of capital he has agreed 


to subscribe, is entitled to interest thereon at the.rate of six per 
cent. per annum; 
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(e) the firm shall indemnify a partner in respect of pay- 
ments made and liabilities incurred by him— 
(+) in the ordinary and proper conduct of the business, 
and 
(%) in doing such act, in an emergency, for the purpose 
of protecting the firm from loss, as would be done by a person of 
ordinary prudence, in his own case, under similar circumstances; 
and 
(f) a partner shall indemnify the firm for any loss caused 
to it by his wilful neglect in the conduct of the business of the 
firm 


14. Subject to contract between the partners, the property of 
the firm includes all property and rights and interests in property 
originally brought into the stock of the firm, or acquired, by pur- 
chase or otherwise, by or for the firm, or for the purposes and 
in the course of the business of the firm, and includes also the 
goodwill of the business. 


Unless the contrary intention appears, property and rights and 
interests in property acquired with money belonging to the firm 
are deemed to have been acquired for the firm. 

15. Subject to contract between the partners, the property 
of the firm shall be held and used by the partners exclusively for 
the purposes of the business. 


16. Subject to contract between the partners,— 

(a) if a partner derives any profit for himself from any 
transaction of the firm, or from the use of the property or business 
connection of the firm or the firm name, he hall account for that 
profit and pay it to the firm; 

(b) if a partner carries on any business of the same nature 
as and competing with that of the firm, he shall account for and 
pay to the firm all profits made by him in that business. 


17. Subject to contract between the partners,— 


(a) where a change occurs in the constitution of a firm, the 
mutual rights and duties of the partners in the reconstituted firm 
remain the same as they were immediately before the change, as 
far as may be; 


(b) where a firm constituted for a fixed term continues to 
carry on business after the expiry of that term, the mutual rights 
and duties of the partners remain the same as they were before 
the expiry, so far as they may be consistent with the incidents of 
partnership at will; and 

(c) where a firm constituted to carry out one or more 
adventures or undertakings carries out other adventures or under- 
takings, the mutual rights and duties of the partners in respect 
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of the other adventures or undertakings are the same as those in 
respect of the original adventures or undertakings. 


CHAPTER IV. 
RELATIONS OF PARTNERS TO THIRD PARTIES, 


18. Subject to the provisions of this Act, a partner is the 
agent of the firm for the purposes of the business of the firm. 


19. (1) Subject to the provisions of section 22, the act of a 
partner which is done to carry on, in the usual way, business of 
the kind carried on by the firm, binds the firm. 


The authority of a partner to bind the firm conferred by this 
section is called his “implied authority”. 

(2) In the absence of any usage or custom of trade to the 
contrary, the implied authority of a partner does not empower him 
to— 

(a) submit a dispute relating to the business of the firm 
to arbitration, : 

(b) open a banking account on behalf of the firm in his 
own name, 

(c) compromise or relinquish any claim or portion of a 
claim by the firm, 

(d) withdraw a suit or proceeding filed on behalf of the 

(e) admit any liability in a suit or proceeding against 
the firm, 

(f) acquire immoveable property on behalf of the firm, 

(g) transfer immoveable property belonging to the firm, 
or 


(h) enter into partnership on behalf of the firm. 


20. The partners in a firm may, by contract between the 
partners, extend or restrict the implied authority of any partner. 

Notwithstanding any such restriction, any act done by a 
partner on behalf of the firm which falls within his implied author- 
ity binds the firm, unless the person with whom he is dealing 
knows of the restriction or does not know or believe that partner 
to be a partner. 

21. A partner bas authority, in an emergency to do all such 
acts for the purpose of protecting the firm from loss as would be 
done by a person of ordinary prudence, in his own case, acting 
under similar circumstances, and such acts bind the firm. 

22. In order to bind a firm, an act or instrument done or 
executed by a partner or other person on behalf of the firm shall 
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be done or executed in the firm name, or in any other manner 
expressing or implying an‘ intention to bind the firm. 

23. An admission or representation made by a partner con- 
cerning the affairs of the firm is evidence against the firm, if it 
is made in the ordinary course of business. e 


24. Notice to a partner who habitually acts in the business 
of the firm of any matter relating to the affairs of the firm operates 
as notice to the firm, except in the case of a fraud on the firm 
committed by or with the consent of that partner. 

25. Every partner is liable, jointly with all the other partners 
and also severally, for all acts of the firm done while he is a 


partner. 


26. Where, by the wrongful act or omission of a partner 
acting in the ordinary course of the business of a firm, or with 
the authority of his partners, loss or injury is caused to any third 
party, or any penalty is incurred, the firm is liable therefor to the 
same' extent as the partner. 

27. Where— 

(a) a partner acting within his apparent authority receives 
money or property from a third party and misapplies it, or 

(b) a firm in the course of its business receives money or 
property from a third party, and the money or property ig mis- 
applied by any of the partners while it is in the custody of the 
firm 


3 


the firm is liable to make good the loss. 

28. (1) Any one who by words spoken or written or by con- 
duct represents himself, or knowingly permits himself to be repre- 
sented, to be a partner in a firm, ig liable as a partner, in that firm 
to any one who has on the faith of any such representation given 
credit to the firm, whether the person representing himself or 
represented to be a partner does or does not know that the repre- 
sentation has reached the person so giving credit. 

(2) Where after a partner’s death the business 1s continued 
in the old firm name, the continued use of that name or of the 
deceased partner’s name as a part thereof shall not of itself make 
his legal representative or his estate liable for any act of the firm 
done after his death. 

29. (1) A transfer by a partner of his interest in the firm, 
either absolute or by mortgage, or by the creation by him of a 
charge on such interest, does not entitle the transferee, during the 
continuance of the firm, to interfere in the conduct of the business, 
or to require accounts, or to inspect the books of the firm, but 
entitles the transferee only to receive the share of profits of the 
transferring partner, and the transferee shall accept the account 


of profits agreed to by the partners. 
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(2) If the firm is dissolved or if the transferring partner 
ceases to be a partner, the transferee is entitled as against the 
remaining partners to receive the share of the assets of the firm 
to which the transferring partner is entitled, and, for the purpose 
of ascertaining that share, to an account as from the date of the 
dissolution. 

30. (1) A person who is a minor according to the law to 
which he is subject may not be a partner in a firm, but, with the 
consent of all the partners for the time being, he may be admitted 
to the benefits of partnership. 

(2) Such minor has a right to such share of the property 
and of the profits of the firm as may be agreed upon, and he 
may have access to and inspect and copy any of the accounts of 
the firm. 

(3) Such minor’s share is liable for the acts of the firm, 
but the minor is not personally lable for any such act. 

(4) Such minor may not sue the partners for an account 
or payment of his share of the property or profits of the firm, save 
when severing his connection with the firm, and in such case the 
amount of his share shall be determined by a valuation made as far 
as possible in accordance with the rules contained in section 48: 

Provided that all the partners acting together or any partner 
entitled to dissolve the firm upon notice to other partners may 
elect in such suit to dissolve the firm, and thereupon the Court 
shall proceed with the suit as one for dissolution and for settling 
accounts between the partners, and the amount of the share of 
the minor shall be determined along with the shares of the partners. 

(5) At any time within six months of his attaining majority, 
or of his obtaining knowledge that he had been admitted to the 
benefits of partnership, whichever date 13 later, such person may 
give public notice that he has elected to become or that he has 
elected not to become a partner in the firm, and such notice shall 
determine his position as regards the firm: 

Provided that, if he fails to give such notice, he shall be- 
come a partner in the firm on the expiry of the said six months. 

(6) Where any person has been admitted as a minor to 
the benefits of partnership in a firm, the burden of proving the fact 
that such person had no knowledge of such admission until a 
particular date after the expiry of six months of his attaining 
majority shall lie on the person asserting that fact. 

(7) Where such person becomes a partner,— 

(a) his rights and liabilities as a minor continue up to 
the date on which he becomes a partner, but he also becomes per- 
sonally liable to third parties for all acts of the firm done since 
he was admitted to the benefits of partnership, and 

(b) his share in the property and profits of the firm shall 
be the share to which he was entitled as a minor. l 
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(8) Where such person elects not to become a partner,— 
(a) his rights and liabilities shall continue to be those 
of a minor under this section up to the date on which he gives 
public notice, 
(6) his share shall not be liable for any acts of the firm 
done after the date of the notice, and 
(c) he shall be entitled to sue the partners for his share 
of the property and profits in accordance with sub-section (4). 
(9) Nothing in sub-sections (7) and (8) shall affect the 
provisions of section 28. 


CHAPTER V. 
INCOMING AND OUTGOING PARTNERS. 


31. (1) Subject to contract between the partners and to the 
provisions of section 30, no person shall be introduced as a partner 
into a firm without the consent of all the existing partners. 

(2) Subject to the provisions of section 30, a person who 
is introduced as a partner into a firm does not thereby become 
liable for any act of the firm done before he became a partner. 


32. (1) A partner may retire— 
(a) with the consent of all the other partners, 
(b) in accordance with an express agreement by the 
partners, or 
(c) where the partnership is at will, by giving notice in 
writing to all the other partners of his intention to retire. 

(2) A retiring partner may be discharged from any liability 
to any third party for acts of the firm done before his retirement 
by an agreement made by him with such third party and the 
partners of the reconstituted firm, and such agreement may be 
implied by a course of dealing between such third party and the 
reconsituted firm after he had knowledge of the retirement. 

(3) Notwithstanding the retirement of a partner from a 
firm, he and the partners continue to be liable as partners to third 
parties for any act done by any of them which would have been 
an act of the firm if done before the retirement, until public notice 
ig given of the retirement: 

Provided that a retired partner is not liable to any third 
party who deals with the firm without knowing that he was-a 
partner. 

(4) Notices under sub-section (3) may be given by the 
retired partner or by any partner of the reconstituted firm. 

33. (1) A partner may not be expelled from a firm by any 


majority of the partners, save in the exercise in good faith of powers 
conferred by contract between the partners. 
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(2) The provisions of sub-sections (2), (3) and (4) of 
section 32 shall apply to an expelled partner as if he were a 
retired partner. 

34. (1) Where a partner in a firm is adjudicated an insolvent 
he ceases to be a partner on the date on which the order of adjudi- 
cation is made, whether or not the firm is thereby dissolved. 


(2) Where under a contract between the partners the firm 
is not dissolved by the adjudication of a partner as an insolvent, 
the estate of a partner so adjudicated is not liable for any act of 
the firm and the firm is not liable for any act of the insolvent, 
done after the date on which the order of adjudication is made. 


35. Where under a contract between the partners the firm 
18 not dissolved by the death of a partner, the estate of a deceased 
partner is not liable for any act of the firm done after his death. 


36. (1) An outgoing partner may carry on a business com- 
peting with that of the firm and he may advertise such business, 
but, subject to contract to the contrary, he may not— 

(a) use the firm name, 


(b) represent himself as carrying on the business of the 
firm, or 

(c) solicit the custom of persons who were dealing with 
the firm before he ceased to be a partner. 

(2) A partner may make an agreement with his partners 
that on ceasing to be a partner he will not carry on any business 
similar to that of the firm within a specified period or within 
specified local limits; and, notwithstanding anything contained in 
section 27 of the Indian Contract Act, 1872, such agreement shalt 
be valid if the restrictions imposed are reasonable. 

37. Where any member of a firm has died or otherwise 
ceased to be a partner, and the surviving or continuing partners 
carry on the business of the firm with the property of the firm 
without any final settlement of accounts as between them and the 
outgoing partner or his estate, then, in the absence of a contract 
to the contrary, the outgoing partner or his estate is entitled at 
the option of himself or his representatives to such share of 
the profits made since he ceased to be a partner as may be attri- 
butable to the use of his share of the property of the firm or to 
interest at the rate of six per cent. per annum on the amount of 
his share in the property of the firm: 

Provided that where by contract between the partners an 
option is given to surviving or continuing partners to purchase the 
interest of a deceased or outgoing partner, and that option is 
duly exercised, the estate of the deceased partner, or the om going 
partner or his estate, as the case may be, is not entitled to any 
further or other share of profits; but if any partner assuming 
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to act in exercise of the option does not in all material respects 
comply with the terms thereof, he is liable to account under the 
foregoing provisions of this section. 

38. A continuing guarantee given to a firm, or to a third 
party in respect of the transactions of a firm, is, in the absence of 
agreement to the contrary, revoked as to future transactions from 
the date of any change in the constitution of the firm. 


CHAPTER VI. 


DISSOLUTION OF A FIRM. 


39. The dissolution of partnership between all the partners 
of a firm is called the “dissolution of the firm”. 

40. A firm may be dissolved with the consent of all the part- 
ners or in accordance with a‘comtract between the partners. 


41. A firm is dissolyed— 


(a) by the adjudication of all the partners or of all the 
partners but one as insolvent, or 

(b) by the happening of any event which makes it un- 
lawful for the business of the firm to be carried on or for the 
partners to carry it on in partnership: 

Provided that, where more than one separate adventure or 
undertaking is carried on by the firm, the illegality of one or 
more shall not of itself cause the dissolution of the firm in res- 
pect of its lawful adventures and undertakings. 


42. Subject to contract between the partners a firm is dis- 
solved— 


(a) if constituted for a fixed term, by the expiry of that 
term ; ; 


(b) if constituted to carry out one or more adventures or 
undertakings, by the completion thereof: 

(c) by the death of a partner; and 

(d) by the adjudication of a partner as an insolvent. 

43. (1) Where the partnership is at will, the firm may be dis- 
solved by any partner giving notice in writing to all the other part- 
ners of his intention to dissolve the firm. 

(2) The firm is dissolved as from the date mentioned in 
the notice as the date of dissolution or, if no date is so men- 
tioned, as from the date of the communication of the notice. 

44. At the suit of a partner, the Court may dissolve a firm 
on any of the following grounds, namely :— 

(a) that a partner has become of unsound mind, in which 
case the suit may be brought as well by the next friend of the 
partner who bas become of unsound mind as by any other partner; 
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(b) that a partner, other than the partner suing, has become 
in any way permanently incapable of performing his duties as 
partners ; 

(c) that a partner, other than the partner suing, is guilty 
of cogduat which is likely to affect prejudicially the carrying on 
of the business, regard being had to the nature of the business; 

(d) that a partner, other than the partner suing, wilfully 
or persistently commits breach of agreements relating to the 
management of the affairs of the firm or the conduct of its business, 
or otherwise so conducts himself m matters relating to the business 
that it is not reasonably practicable for the other partners to carry 
on the business in partnership with him; 

(e) that a partner, other than the partner suing, has in any 
way transferred the whole of his interest in the firm to a third 
party, or has allowed his share to be charged under the provisions 
of rule 49 of Order XXI of the First Schedule to the Code of 
Civil Procedure, 1908, or has allowed it to be sold in the recovery 
of arrears of land-revenue or of any dues recoverable as arrears of 
land-revenue due by the partner; 

(f) that the business of the firm cannot be carried on save 
at a loss; or 

(g) on any other ground which renders it just and equitable 
that the firm should be dissolved. 

45. (1) Notwithstanding the dissolution of a firm, the part- 
ners continue to be liable as such to third parties for any act 
done by any of them which would have been an act of the firm if 
done before the dissolution, until public notice is given of the 
dissolution : 

Provided that the estate of a partner who dies, or who is 
adjudicated an insolvent, or of a partner who, not having been 
kown to the person dealing with the firm to be a partner, retires 
from the firm, is not liable under this section for acts done after 
the date on which he ceases to be a partner. 

(2) Notices under sub-section (1) may be given by any 
partner. 


46. On the dissolution of a firm every partner or his repre- 
sentative is entitled, as against all the other partners or their re- 
presentatives, to have the property of the firm applied in payment 
of the debts and liabilities of the firm, and to have the surplus dis- 
tributed among the partners or their representatives according to 
their rights. 

47. After the dissolution of a firm the authority of each part- 
ner to bind the firm, and the other mutual rights and obligations 
of the partners, continue notwithstanding the dissolution, so far 
as may be necessary to wind up the affairs of the firm and to 
complete transaclions begun but unfinished at the time of the 
dissolution, but not otherwise: 
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Provided that the firm is in no case bound by the acts of a 
partner who has been adjudicated insolvent; but this proviso does 
not affect the liability of any person who has after the adjudica- 
tion represented himself or knowingly permitted himself to be re- 
presented as a partner of the insolvent. 


48. In settling the accounts of a firm after dissolution, the 
following rules shall, subject to agreement by the partners, be 
observed :— 

(a) Losses, including deficiencies of capital, shall be paid 
first out of profits, next out of capital, and, lastly, if necessary, 
by the partners individually in the proportions in which they were 
entitled to share profits. 

(b) The assets of the firm, including any sums contributed 
by the partners to make up deficiencies of capital, shall be applied 
in the following manner and order :— 


(+) in paying the debts of the firm to third parties; 

(44) in paying to each partner rateably what is due to him 
from the firm for advances as distinguished from capital; 

(44) in paying to each partner rateably what ig due to 
him on account of capital; and 
(sv) the residue, if any, shall be divided among the 
partners in the proportions in which they were entitled to share 
profits. 


49. Where there are joint debts due from the firm, and also 
separate debts due from any partner, the property of the firm 
shall be applied in the first instance in payment of the debts of the 
firm, and, if there is any surplus, then the share of each partner 
shall be applied in payment of his separate debts or paid to him. 
The separate property of any partner shall be applied first in the 
payment of his separate debts, and the surplus (if any) in the 
payment of the debts of the firm. 

50. Subject to contract between the partners, the provisions 
of clause (a) of section 16 shall apply to transactions by any sur- 
viving partner or by the representatives of a deceased partner, 
undertaken after the firm is dissolved on account of the death of 
a partner and before its affairs have been completely wound up: 


Provided that where any partner or his representative has 
bought the goodwill of the firm, nothing in this section shall affect 
his right to use the firm name. 


51. Where a partner has paid a premium on entering into part- 
nership for a fixed term, and the firm is dissolved before the expi- 
ration of that term otherwise than by the death of a partner, he 
shall be entitled to repayment of the premium or of such part 
thereof as may be reasonable, regard being had to the terms upon 
which he became a partner and to the length of time during which 
he was a partner, unless— 
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(a) the dissolution is mainly due to his own misconduct, 
Or 

(b) the dissolution is in pursuance of an agreement contain- 
ing no provision for the return, of the premium or any part of it. 


52. Where a contract creating partnership is rescinded on the 
ground of the fraud or misreprentation of any of the parties 
thereto, the party entitled to rescind is, without prejudice to any 
other right, entitled— 


(a) to a lien on, or a right of retention of, the surplus of 
the assets of the firm remaining after the debts of the firm have 
been paid, for any sum paid by him for the purchase of a share 
in the frm and for any capital contributed by him; 

(b) to rank as a creditor of the firm in respect of any pay- 
ment made by him towards the debts of the firm; and ` 

(c) to be indemnified by the partner or partners guilty of 
the fraud or misrepresentation against all the debts of the firm. 

53. After a firm is dissolved, every partner or his represen- 
tative may, in the absence of a contract between the partners to 
the contrary, restrain any other partner or his representative from 
carrying on a similar business in the firm name or from using any 


of the property of the firm for his own benefit, until the affairs 
of the firm have been completely wound up: 


Provided that where any partner or his representative has 
brought the goodwill of the firm, nothing in this section shall affect 
his right to use the firm name. 


54. Partners may, upon or in anticipation of the dissolution 
of the firm, make an agreement that some or all of them will no 
carry on a business similar to that of the firm within a Speci- 
fied period or within specified local limits; and notwithstanding 
anything contained in section 27 of the Indian Contract Act, 1872, 
such agreement shall be valid if the restrictions imposed are 
reasonable. 


55. (1) In settling the accounts of a firm after dissolution, the 
good will shall, subject to contract between the partners, be included 
in the assets, and it may be sold either separately or along with 
other property of the firm. 


(2) Where the goodwill of a firm is sold after dissolution, 
a partner may carry on a business competing with that of the 
buyer and he may advertise such business, but, subject to agree- 
ment between him and the buyer, he may not— 
(a) use the firm name, 
(b) represent himself as carrying on the business of the 
firm, or 


(c) solicit the custom of persons who were dealing with 
the firm before its dissolution. 
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(3) Any partner may, upon the sale of the goodwill of a 
firm, make an agreement with the buyer that such partner will not 
carry on any business similar to that of the firm within a specified 
period or within specified local limits, and, notwithstanding any- 
thing contained in section 27 of the Indian Contract Act,e18/2, 
such agreement shall be valid if the restrictions imposed are 
reasonable. 

CHAPTER VII. 
REGISTRATION OF Firms. 


56. The Governor-General-in-Council may, by notification in 
the Gazette of India, direct that the provisions of this Chapter 
shall not apply to any province or to any part thereof specified 
in the notification. 

57. (1) The Local Government may appoint Registrars of 
Firms for the purposes of this Act, and may define the areas 
within which they shall exercise their powers and perform their 
duties. 


(2) Every Registrar shall be deemed to be a public servant 
within the meaning of section 21 of the Indian Penal Code. 

58. (1) The registration of a firm may be effected at any 
time by sending by post or delivering to the Registrar of the area 
in, which any place of business of the firm is situated or proposed 
to be situated, a statement in the prescribed form and accompanied 
by the prescribed fee, stating— 

(a) the firm name, 
(b) the place or principal place of business of the firm, 
(c) the names of any other places where the firm carries 
on business, 
(d) the date when each partner joined the firm, 
(e) the names in full and permanent addresses of the 
partners, and 
(f) the duration of the firm. 
The statement shall be signed by all the partners, or by their 
agents specially authorised in this behalf. 
(2) Each person signing the statement shall also verify it 
in the manner prescribed. 
(3) A firm name shall not contain any of the following 
words, namely :— 
“Crown”, “Emperor”, “Empress”, “Empire” “Imperial”: 
“King”, “Queen”, “Royal”, or words expressing or implying the 
sanction, approval or patronage of the Crown or the Government 
of India or a Local Government, except when the Governor-General 
in Council signifies his consent to the use of such words as part 
of the firm name by order in writing under the hand of one of 
the Secretaries of the Government of India. 
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59. When the Registrar is satisfed that the provisions of 
section 58 have been duly complied with, he shall record an entry 
of the statement in a register called the Register of Firms, and 
shall file the statement. 


00. (1) When an alteration is made in the firm name or in 
the location of the principal place of business of a registered firm, 
a statement may be sent to the Registrar accompanied by the 
prescribed fee, specifying tthe alteration, and signed and verified 
in the manner required under section 58. 


(2) When the Registrar is satisfied that the provisions of 
sub-section (1) have been duly complied with, he shall amend the 
entry relating to the firm in the Register of Firms in accordance 
with the statement, and shall file it along with the statement relating 
to the firm filed under section 59. 


61. When a registered firm disconttinues business at any place 
or begins to carry on business at any place, such place not being its 
principal place of business, any partner or agent of the firm may 
send intimation thereof to the Registrar, who shall make a note 
of such intimation in the entry relating to the firm in the Register 
of Firms, and shall file the intimation along with the statement 
relating to the firm filed under section 59. 


62. When any partner in a registered firm alters his name 
or permanent address, an intimation of the alteration may be sent 
by any partner or agent of the firm to the Registrar, who shall 
deal with it in the manner provided in section 61. 


63. (1) When a change ocr .rs in the constitution of a registered 
firm any incoming, continu’ g or outgoing partner, and when a 
registered firm is dissolve any person who was a partner imme- 
diately before the dissoluaon, or the agent of any such partner or 
person specially authorised in this behalf, may give notice to the 
Registrar of such change or dissolution, specifying the date thereof ; 
and the Registrar shall make a record of the notice in the entry 
relating to the firm in the Register of Firms, and shall file the 
notice along with the statement relating to the firm filed under 
section 59. 

(2) When a minor who has been admitted to the benefits 
of partnership in a firm attains majority and elects to become or 
not to become a partner, and the firm is then a registered firm, he, 
or his agent specially authorised in this behalf, may give notice 
to the Registrar that he has or has not become a partner, and the 
Registrar shall deal with the notice in the manner provided in 
sub-section (1). 


64. (1) The Registrar shall have power at all times to rectify 
any mistake in order to bring the entry in the Register of Firms 
relating to any firm into conformity with the documents relating 
to that frm filed under this Chapter. 
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(2) On application made by all the parties who have 
signed any document relating to a firm filed under this Chapter, 
the Registrar may rectify any mistake in such document or in the 
record or note thereof made in the Register of Firms. 


65. A Court deciding any matter relating to a registered firm 
may direct that the Registrar shall make any amendment in the 
entry in the Register of Firms relating to such firm which is con- 
sequential upon its decision; and the Registrar shall amend the 
erttry accordingly. 

66. (1) The Register of Firms shall be open to inspection 
by any person on payment of such fee as may be prescribed. 

(2) All statements, notices and intimations filed under this 
Chapter shall be open to inspection, subject to such conditions and 
on payment of such fee as may be prescribed. 


67. The Registrar shall on application furnish to any per- 
son, on payment of such fee as may be prescribed, a copy, certified 
under his hand, of any entry or portion thereof in the Register 
of Firms. 


68. (1) Any statement, intimation or notice recorded or noted 
in the Register of Firms shall, as against any person by whom or 
on whose behalf such statement, intimation or notice was signed, 
be conclusive proof of any fact therein stated. 

(2) A certified copy of an entry relating to a firm in the 
Register of Firms may be produced in proof of the fact of the 
registration of such firm, and of the contents of any statement, inti- 
mation or notice recorded or noted therein. 


69. (1) No suit to enforce a right arising from a contract or 
conferred by this Act shall be instituted in any Court by or on 
behalf of any person suing as a partner in a firm against the firm 
or any person alleged to be or to have been a partner in the firm 
unless the firm is registered and the person suing is or has been 
shown in the Register of Firms as a partner in the firm. 


(2) No suit to enforce a right arising from a contract shall 
be instituted in any Court by or on behalf of a firm against any 
third party unless the firm is registered and the persons suing are 
or have been shown in the Register of Firms as partners in the 
firm. 

(3) The provisions of sub-sections (1) and (2) shall apply 
also to a claim of set-off or other proceeding to enforce a right 
arising from a contract, but shall not affect— 

(a) the enforcement of any right to sue for the dissolu- 
tion of a firm or for accounts of a dissolved firm, or any right 
or power to realise the property of a dissolved firm, or 

(b) the powers of an official assignee, receiver or Court 
under the Presidency-towns Insolvency Act, 1909, or the Provin- 
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cial Insolvency Act, 1920, to realise the property of an insolvent 
partner. 
(4) This section shall not apply— 

(a) to firms or to partners in firms which have no place 
of business in British India, or whose places of business in British 
India are situated in areas to which, by notification under sec- 
tion 55, this Chapter does not apply, or 


(b) to any suit or claim of set-off not exceeding one 
hundred rupees in value which, in the Presidency-towns, is not 
of a kind specified in section 19 of the Presidency Small Cause 
Courts Act, 1882, or, outside the Presidency-towns, is not of a 
kind specified in the Second Schedule to the Provincial Small Cause 
Courts Act, 1887, or to any proceeding in execution or other pro- 
ceeding incidental to or arising from any such suit or claim. 


70. Any person who signs any statement, amending state- 
ment, notice or intimation under this Chapter containing any 
particular which he knows to be false or does not believe to be 
true. or containing particulars which he knows to be incomplete 
or does not believe to be complete, shall be punishable with imprison- 
mermt which may extend to three months, or with fine, or with both. 


71. (1) The Governor-General in Council may make rules 
prescribing the fees which shall accompany documents sent to the 
Registrar of Firms, or which shall be payable for the inspection 
of documents in the custody of the Registrar of Firms, or for copies 
from the Register of Firms: 


Provided that such fees shall not exceed the maximum fees 
specified in Schedule I. Ë 
(2) The Local Government may make rules— 

(a) prescribing the form of statement submitted under 
section 58, and of the verification thereof; 

(b) requiring statements, intimations and notices under 
sections 60, 61, 62 and 63 to be in prescribed form, and prescribing 
the form thereof; 

(c) prescribing the form of the Register of Firms, and 
the mode in which entries relating to flrms are to be made therein, 
and the mode in which such entries are to be amended or notes 
made therein; 

(d) regulating the procedure of the Registrar when dis- 
putes arise; 

(e) regulating the filing of documents received by the 
Registrar ; 

(f) prescribing conditions for the inspection of original 
documents ; 

(g) regulating the grant of copies; 

(A) regulating the elimination of registers and documents; 
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(+) providing for the maintenance and form of an Index 
to the Register of Firms; and 


(j) generally, to carry out the purposes of this Chapter. 


(3) All rules made under this section shall be subject to 
the condition of previous publication. 


CHAPTER VIII. 


SUPPLEMENTAL. 


72. A public notice under this Act is given— 


(a) where-it relates to the retirement or expulsion of a 
partner from a registered firm, or to the dissolution of a registered 
firm, or to the election to become or not to become a partner in a 
registered firm by a person attaining majority who was admitted 
as a minor to the benefits of partnership, by notice to the Registrar 
of Firms under section 63, and by publication in the local official 
Gazette and in at least one vernacular newspaper circulating in the 
district where the firm to which it relates has its place or principal 
place of business, and 

(5) in any other case, by publication in the local official 
Gazette and in at least one vernacular newspaper circulating in the 
district where the firm to which it relates has its place or principal 
place of business. 


73. The enactments mentioned in Schedule II are hereby 
repealed to the extent specified in the fourth column thereof. 
74. Nothing in this Act or any repeal effected thereby shall 
affect or be deemed to affect— 
(a) any right, title, interest, obligation or liability already 
acquired, accrued or incurred before the commencement of this 
Act, or 


(b) any legal proceeding or remedy in respect of any such 
right, title, interest, obligation or liability, or anything done or 
suffered before the commencement of this Act, or 


(c) anything done or suffered before the commencement 
of this Act, or 


(d) any enactment wines to partnership not expressly 
repealed by this Act, or 

(e) any rule of insolvency relating to partnership, or 

(f) any rule of law not inconsistent with this Act. 
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a 


SCHEDULE I. 
Maximuum FEES. 
[See sub-section (1) of section 71] 


een He eee eee renee ————— 


Document or act in respect of which the fee 


| n 
is payable. um fee. 


Statement under section 58 Three rupees. 
Statement under section 60 One rupee. 
Intmation under section 61 f One rupee. 
Intimation under section 62 One rupee. 
Notice under section 63 ; One rupee. 
Application under section 64 , | One rupee. 
Inspection of the Register of Firms under sub-| Eight annas for ins- 
section (1) of section 66 ‘ pecting one volume 


of the Register. 


Inspection of documents relating to a firm under| Eight annas for the 
sub-section (2) of section 66 ; inspection of all 


documents relating 


to one firm. 


(gies from the Register of Firms . | Four annas for each 
fe hundred words or 
part thereof. 





[N 
SCHEDULE II. 


ENACTMENTS REPEALED 


[See section 73. | 








Year. No. Short title. Extent of Repeal. 
1 2 3 4 
1872 Ix The Indian Con-| Exceptions 2 & 
tract Act, 1872. 3 to section 27. 
The whole of 
Chapter XI. 


1920 | Burma | The Burma Registration of| The whole. 
Act Business Names Act, 
VUI. 1920. 
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THE CODE OF CIVIL PROCEDURE (AMENDMENT) 
ACT, 1932. 


Act No. X oF 1932. 
[8th April, 1932. - 
An Act further to amend the Code of Civil Procedure, 1908, for 

a certain purpose. 

WHEREAs it is expedient further to amend the Code of Civil 
Procedure, 1908, for the purpose hereinafter appearing; it is hereby 
enacted as follows :— | | 

l. This Act may be called THE Cope or Civ PROCEDURE 
(AMENDMENT) Act, 1932. 

2. In section 78 of the Code of Civil Procedure, 1908 (herein- 
after referred to as the said Code),— 

(a) before the words “The provisions” the words “Subject 
to such conditions and limitations as may be prescribed,” shall be 
inserted ; 

(b) after the words “issued by” the words “or at the 
instance of” shall be inserted; and 

(c) in clause (c), the words “for the time being in alliance 
with His Majesty” shall be omitted. 

3. In Order 26 of the First Schedule to the said Code, 
the following heading and rules shall be added, namely :— 

“Commissions issued at the instance of Foreign Tribunals. 

19. (1) If the High Court is satisfied— 

(a) that a foreign Court situated in.a foreign country 
wishes to obtain the evidence of a witness in any proceeding before 
it, 

(b) that the proceeding is of a civil nature and 

(c) that the witness is residing within the limits of the 
High Court’s appellate jurisdiction, 
it may, subject to the provisions of rule 20, issue a commission 
for the examination of such witness. 

(2) Evidence may be given of the matters specified 
in clauses (a), (b) and (c) of sub-rule (1)— 

(a) by a certificate signed by the consular officer of the 
foreign country of the highest rank in India and transmitted to 
the High Court through the Governor-General in Council, or 

(b) by a letter of request issued by the foreign court 
and transmitted to the High Court through the Governor-General 
in Council, or 

(c) by a letter of request issued by the foreign court and 
produced before the High Court by a party to the proceeding. 

20. The High Court may issue a commission under rule 19— 
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(a) upon application by a party to the proceeding before 
the foreign court, or 

(b) upon an application by a law officer of the Local 
Government acting under instructions from the Local Government. 

24. A commission under rule 19 may be issued to any court 
within the local limits of whose jurisdiction the witness resides, 
or, where the High Court is established under the Indian High 
Courts Act, 1861, or the Government of India Act, 1915, and the 
witness resides within the local limits of its ordinary original civil 
jurisdiction, to any person whom the court thinks fit to execute 
the commission. 

22. The provisions of rules 6, 15, 16, 17 and 18 of this Order 
in 80 far as they are applicable shall apply to the issue, execution 
and return of such commissions, and when any such commission 
has been duly executed it shall be returned, together with the 
evidence taken under it, to the High Court, which shall forward 
it to the Governor-General in Council, along with the letter of 
request for transmission to the foreign court.” 


THE PUBLIC SUITS VALIDATION ACT, 1932. 


Act No. XI oF 1932. 


[8th April, 1932. 

An Act to validate certain suits relating to public matters. 
WHEREAS it is expedient to validate certain suits relating to 
public matters which may be or have been held to be invalid by 
reasen of the previous sanction of the Local Government in res- 
pect thereof not having been obtained as required by section 93 


of the Code of Civil Procedure, 1908: it is hereby enacted as 
follows :— 


1. (1) This Act may be called THz Puse Suits VALIDA- ` 


TION Act, 1932. 


(2) It extends to all parts of British India to which sec- 
tions 91, 92 and 93 of the Code of Civil Procedure, 1908, extend. 
2. Where a suit relating to any of the public matters speci- 
fied in sections 91 and 92 of the Code of Civil Procedure, 1908, is 
pending at the commencement of this Act, the institution of such 
suit shall not be deemed to be invalid on the ground that the pre- 
vious sanction of the Local Government in respect of such suit 
has not been obtained as required by section 93 of that Code. 
'  Explanation.—For the purposes of this section a suit pending 
at the commencement of this Act includes a suit in respect of which 
an appeal lies or is pending at the commencement of this Act. 
3. Where any suit relating to any such public matter has, 
after the 30th day of November, 1931, and before the commence- 
ment of this Act, been dismissed by a Court of first instance 
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solely on the ground that the sanction of the Local Government 
in respect of such suit has not been obtained as required by sec- 
tion 93 of the Code of Civil Procedure, 1908, the Court shall, on 
application made within six months from the commencement of this 
Act, make an order setting aside its decree and shall proceed with 
the suit. 

4. Where, in any appeal arising from a suit relating to any 
such public matter, a decree has been passed after the 30th day of 
November, 1931, and before the commencement of this Aet, dis- 
missing the appeal or dismissing the suit from which the appeal 
arose, solely on.the ground that the previous sanction of the Local 
Government in respect of the suit had not been obtained as re- 
quired by section 93 of the Code of Civil Procedure, 1908, the 
Appellate Court shall, on application made within six months from 
the commencement of this Act, make an order setting aside its 
decree and shall proceed with the appeal. 


THE FOREIGN RELATIONS ACT, 1932. 


Act No. XII or 1932. 
[8th April, 1932. 
An Act to provide against the publication of statements likely to 
prejudice the maintenance of friendly relations between Hts 

Majesty's Government and the Governments of certain foreign 

States. 

WHEREAS it is expedient to provide against the publication 
of statements likely to prejudice the maintenance of friendly rela- 
tions between His Majesty’s Government and thee Governments 
of certain foreign States; it is hereby enacted as follows :— 

1. (1) This Act may be called Tume Foretcn RELATIONS ACT, 


1932. 


(2) It extends to the whole of British India, including 
British Baluchistan and the Sonthal Parganas. 

2. Where an offence falling under Chapter XXI of the Indian 
Penal Code is committed against a Ruler of a State outside but 
adjoining India, or against the consort or son or principal Minis- 
ter of such Ruler, the Governor-General in Council may make, or 
authorise any person to make, a complaint in writing of such offence, 
and, notwithstanding anything contained in section 198 of the Code 
of Criminal Procedure, 1898, any Court competent in other res- 
pects to take cognizance of such offence may take cognizance there- 
of on such complaint. 

Explanation.—For the purposes of this Act Aden is not in- 
cluded in India. 

3. The provisions of sections 99-A to 99-G of the Code of 
Criminal Procedure, 1898, and of sections 27-B to 27-D of the 
Indian Post Office Act, 1898, shall apply in the case of any book, 
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newspaper or other document containing matter which is defa- 
matory of a Ruler of a State outside but adjoining India or 
of the consort or son or principal Minister of such Ruler and 
tends to prejudice the maintenance of friendly relations between 
His Majesty’s Government and the Government of such State, in 
lke manner as they apply in the case of a book, newspaper or 
document containing seditious matter within the meaning of those 
sections: 

Provided that for the purposes of this section the said pro- 
visions shall be construed as if for the words “Local Government” 
wherever they occur, the words “Governor-General in Council” were 
substituted. 


4. Where, in any trial of an offence upon a complaint under 
section 2, or in any proceeding before a High Court arising out 
of section 3, there is a question whether any person is a Ruler of 
any State, or is the consort or son or principal Minister of such 
Ruler, a certificate under the hand of a Secretary to the Govern- 
ment of India that such person is such Ruler, consort, son or 
principal Minister shall be conclusive proof of that fact. 


THE SUGAR INDUSTRY (PROTECTION) ACT, 1932. 


Act No. XIII or 1932. 


[8th April, 1932. 
An Act to provide for the fostering and development of the sugar 
industry in British India 

WHEREAS it is expedient, in pursuance of the policy of dis- 
criminating protection of industries in British India with due re- 
gard to the well-being of the community, to provide for the foster- 
ing and development of the sugar industry for a period ending 
with the 31st day of March, 1946, by determining the extent of 
the protection to be conferred up to the 31st day of March, 1938, 
and by making provision for the determination of the extent of 
the protection to be conferred for the remainder of the period; 
it is hereby enacted as follows :— 


1. This Act may be called THe Sucar INDUSTRY (PRoTEC- 
TION) Act, 1932. 


2 (1) In the: Second Schedule to the Indian Tariff Act, 1894, 
there shall be made the amendments specified in the Schedule to 
this Act. 

(2) The amendments made by sub-section (1) shall have 
effect up to the 31st day of March, 1938. 

3. The Governor-General in Council shall cause to be made, 
by such persons as he may appoint in this behalf, an inquiry to 
ascertain if the protection of the sugar ind during the period 
from the 3lst day of March, 1938, to the 31st day of March, 1946, 
should be continued to the extent conferred by this Act, or to a 
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greater or lesser extent, and shall, not later than the 31st day of 
March, 1938, lay his proposals in this behalf before the Indian 
Legislature. 


4. If the Governor-General in Council is satisfied, after such 
inquiry as he thinks fit, that sugar not manufactured in Ittdia is 
being imported into British India at such a price as is likely to 
render insufficient the benefits intended to be conferred upon the 
sugar industry by the duties imposed by section 2, he may, by 
notification in the Gazette of India, increase such duty to such 
extent as he thinks fit. 


5. The Governor-General in Council may, by notification in 
the Gazette of India, make rules requiring the owners of sugar 
factories in British India to make such returns relating to the pro- 
duction of sugar in their factories as the Governor-General in 
Council may consider to be desirable, prescribing the form of such 
returns, the dates of, their submission and the authority to which 
they shall be submitted. 


6. (1) The Local Government may, by notification in the local 
official Gazette, make rules requiring that there shall be affixed, 
in conspicuous places near the entrances to sugar factories, notices 
for the information of sellers of sugar-cane, and such mules may 
prescribe the form and languages of such notices, and the parti- 
culars to be included therein relating to prices at which sugar-cane 
is being bought at the factory. 

(2) In making such rules the Local Government may pro- 
vide that a contravention thereof shall be punishable with fine 
which may extend to five hundred rupees. 


Explanation.—In this section and in section 5 “factory” has 


the meaning assigned to it in clause (3) of section 2 of the Indian 
Factories Act, 1911. 


THE SCHEDULE 
[See section 2] 
Amendments to be made in Schedule II to the Indian Tanff Act, 1894 
1. In Part IL— 


(a) for the heading “SUGAR?” and Item No. 34, the following 
heading and item shali be substituted, namely — 


“OTHER FOOD AND DRINK 
34 | Morasses | Ad valorem | 25 per cent.”: 
(b) the heading “SACCHARINE” above Item No. 34-A shall be 
omitted, and 


(c) the heading “OTHER FOOD AND DRINK” above Item No. 35 
shall be omitted. 


2. In Part VIL, after Item No. 15%, the following heading and item 
shall be inserted, namely — 
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“SUGAR. 
Rs. A. 
157 | Sucar and sugar-candy, excluding confectionery | Cwt | 7 4” 
3. Item No. 156-A shall be re-numbered as Item No. 158. 
4. In Part VII under the head “MISCELLANEOUS”,— 
(a) in the first column, the figures ‘‘157’’, “158? and “159” shall be 
omitted ; 
(b) the heading “Matcars, Unpierep SPLINTS AND VENEERS’ shall 
be numbered as Item No. 159; and 


(c) in the second column, the entries relating to “MATCHES” 
“UNDIPPED SPLINTS” and ‘“Vewxers” shall be lettered, respectively, as 
sub-items (a), (b) and (c) of Item No. 159. 


THE INDIAN AIR FORCE ACT, 1932. 


Act No. XIV or 1932. 


CONTENTS. 
CHAPTER I. 
PRELIMINARY. 
SECTIONS 
1. Short title and commencement. 
2. Persons subject to this Act. 


Special provision as to rank in certain cases. 
4. Commanding officer of certain persons. 
5. Officers to exercise powers in certain cases 
6. Definitions. 


CHAPTER II. 
ENROLMENT, ATTESTATION, DismassaL, DiscHarce AND REDUCTION. 


7. Procedure before enrolling officer. 

8. Enrolment. 

9. Conditions for enrolment. 

10. Presumption of enrolment in certain cases. 
11. Persons to be attested. 

12. Mode of attestation. 

13. Dismissal by Governor-General in Council. 
14. Dismissal by the Air Officer Commanding or prescribed officer. 
15. Discharge. 

16. Certificate to person dismissed or discharged. 
17. Discharge and dismissal out of India 

18. Reduction. 


CHAPTER IT. 
PUNISHMENTS AND PENAL DEDUCTIONS. 


Punishments. 

. Power to award lower punishments 

. Field punishment. 

Combination of punishments 

. Reduction of non-commissioned officers and warrant officers to ranks. 
I—5 
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SECTIONS 


24. Retention in the ranks of person convicted on active service. 
. Minor punishments. 

. Deductions from pay and allowances 

Deductions from public money other than pay. 

Remission of deductions 

. Provision for dependants of prisoners of war. 

. Unauthorised deductions forbidden. 


CHAPTER IV 
Ate Force OFFENCES 


_ Service offences punishable with death 

_ Service offences punishable with long imprisonment 

Service offences punishable more severely 1f committed on active 
seTVICE. 

. Service offences punishable with short imprsonment. 

Mutiny. 

Insubordination punishable with long imprisonment 

Insubordination punishable more severely if committed on active 
Service 

Insubordination punishable with short imprisonment. 

Desertion 

Fraudulent enkstment. 

Connivance at desertion. 

Absence from duty without leave 

Scandalous conduct of officer. 

Scandalous conduct punishable with long imprisonment. 

Scandalous conduct punishable with short imprisonment 

Intoxicathon 

Permitting escape of prisoner. 

Irregular keeping in custody. 

Escape from custody. 

Offences relating to property. 

False accusations and offences relating to documents. 

False answers on enrolment 

Offences relating to courts-martal 

Offences relating to aircraft 

Miscellaneous air force offences. 

Attempts 

Abetment. 

Civil offences. 


SRNR 


TE 


oy 


aene 


CHAPTER V. 


ARREST AND PROCEEDINGS BEFORE TRIAL 
Custody of offenders 
Arrest by civil authontes 
Capture of deserters 
Inquiry on absence without leave 
. Provost-marshals 
. Duties and powers. 
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CHAPTER VL 


CONSTITUTION, JURISDICTION AND Powers OF COURTS-MARTIAL 
. Kinds of courts-martial 

_ Power to convene general courts-martial. 

_ Power to convene district courts-martial 

, Limitation of powers of convening authorities. 

. Convening of field general courts-martial. 


SHIRA 
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70. 


Composition of general courts-martial 


74 Jurisdiction and powers of courts-martial generally 


Be 
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75. Jurisdiction and powers of general and’ field general coutts-martial. 
76. Jurisdiction and powers of district courts-martial 

77. 
78 
79 
80 


Prohibition of second trial 


. Limitation of trial 
. Place of trial 
. Order in case of concurrent jurisdiction of criminal court and 


court-martial 


. Power of criminal court to require delivery of offender. 


Trial by court-martial no bar to subsequent trial by criminal court. 
CHAPTER VIL 
Procepure oF COURTS-MARTIAL. 


Voting of members. 

Oaths of president and members. 

Oaths of witnesses. 

The summoning of witnesses and production of documents 

Commissions to obtain evidence. 

Conyiction of one offence permissible on charge of another. 

General rule as to evidence 

Judicial notice. 

Presumption as to sgnatures. 

Enrolment paper as evidence. 

Presumption as to certain documents 

Reference by accused to Government officer. 

Evidence of previous convictions and service character. 

Order for custody and disposal of property pending trial in cer- 
tain cases. 


CHAPTER VIH 


CONFIRMATION, REVISION, PARDON AND REMISSION oF SENTENCES 


100. 
101. 


102 


103. 
104. 
105. 


106. Co 
107. 
108. 
109. 
110. 


111. 
112. 
113. 
114. 


Finding and sentence invalid without confirmation 

Power to confirm finding and sentence of general court-martial 
Power to confirm finding and sentence of district court-martial 
Limitation of powers of confrming authorities 

Confirmation of finding and sentence of field general court-martial. 
Power of confirming authority to mitigate remit or com- 
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[8th April, 1932. 
An Act to provide for the admimstration and discipline of the 
Indian Air Force. 
WHEREAS it is intended to establish an Indian Air Force; 


AND WHEREAS it is expedient to provide for the administration 
and discipline of that Force and for purposes connected therewith; 


It is hereby enacted as follows :— 
CHAPTER I. 
PRELIMINARY. 

oo (1) This Act may be called Tar INDIAN Am Force Act, 


(2) It shall come into force on such date as the Governor- 
General in Council may, by notification in the Gazette of India, 
appoint. 

2. (1) The following persons shall be subject to this Act, 
namely :— 
(a) officers and warrant officers of the Indian Air Force; 
(b) persons enrolled under this Act; 
(c) persons not otherwise subject to military or air force 
law, who, on active service, in camp, on the march, or at any 
frontier post specified by the Governor-General in Council by noti- 
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fication in this behalf, are employed by, or are in the service of, 
or are followers of, or accompany any portion of, the Indian Air 
Force. 

(2) Every person who has become subject to this Act under 
subsection (1), clause (a) or (b), shall remain so subject until 
duly discharged or dismi 

3. (1) The Governor-General in Council may, by notification, 
direct that any persons or class of persons subject to this Act 
under section 2, sub-section (1), clause (c), shall be so subject as 
officers, warrant officers or non-commissioned officers, and may 
authorise any officer to give a like direction with respect to any 
such person and to cancel such direction. 

(2) All persons subject to this Act other than officers, war- 
rant officers and non-commissioned officers shall, if they are not 
persons in respect of whom a notification or direction under sub- 
section (1) is in force, be deemed to be of a rank inferior to that 
of a non-commissioned officer. 


4. Every person subject to this Act under section 2, sub- 
section (1), clause (c), shall, for the purposes of this Act, be deem- 
ed to be under the commanding officer of the corps, unit or de- 
tachment (if any) to which he is attached, and if he is not attach- 
ed to any corps, unit or detachment, under the command of any 
officer who may for the time being be named as his commanding 
officer by the officer commanding the force with which such per- 
son may for the time being be serving, or of any other prescribed 
officer, or, if no such officer is named or prescribed, under the 
command of the said officer commanding the force: 


Provided that an officer commanding a force shall not place 
a person under the command, of an officer of official rank inferior 
to that of such person if there is present at the place where such 
person 1s any officer of higher rank under whose command he 
can be placed. 


5. (1) Whenever persons subject to this Act are serving 
whether within or without India under an officer not subject to 
this Act, the Governor-General in Council may prescribe the officer 
by whom the powers which, under this Act, may be exercised by 
officers commanding units, shall, as regards such persons, be 
exercised. 

(2) The Governor-General in Council may confer such 
powers either absolutely or subject to such restrictions, reserva- 
tions, exceptions and conditions as he may think fit. 

6. In this Act, unless there is something repugnant in the 
subject or context,— 

(1) “officer of the Indian Air Force’’ means a person com- 
missioned, gazetted or in pay as an officer of the Indian Air Force; 

(2) “warrant officer” means a person appointed, gazetted 
or in pay as a warrant officer in the Indian Air Force; 
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(3) “non-commissioned officer’? means a person attested 
under this Act holding a non-commissioned rank in the Indian Air 
Force, and includes an acting non-commissioned officer; 


(4) “officer” means an officer of any of His Majesty’s 
naval, military or air forces, but does not include a warrant officer 
or non-commissioned officer. 

(5) ‘‘airman’’ means any person subject to this Act other 
than an officer; 

(6) “commanding officer’’, used in relation to a person 
subject to this Act, means the officer for the time being in com- 
mand of the unit or detachment to which such person belongs or 
is attached ; 


(7) “superior officer”, when used in relation to a person 
subject to this Act, includes a warrant officer and a non-commis- 
sioned officer; and, as regards persons placed under his orders, an 
ofhcer, a warrant officer or non-commissioned officer of any of 
His Majesty’s naval, military or air forces; 

(8) “corps’’ means any body of the Indian Air Force which 
is prescribed as a corps for the purposes of all or any of the pro- 
visions of this Act; 

(9) “unit” means any body of the Indian Air Force which 
is prescribed as a unit for the purposes of all or any of the pro- 
visions of this Act; 

(10) “‘enemy’’ includes all armed mutineers, armed rebels, 
armed rioters, pirates and any person in arms against whom it 


is the duty of a person subject to naval, military or air force law 
to act; 


(11) “active service”, as applied to a person subject to this 
Act, means the time during which such person is attached to, or 
forms part of, a force which is engaged in operations against an 
enemy, or is engaged in warlike operations in, or is on 
the line of march to, a country or place wholly or partly 
occupied by an enemy, or is in military occupation of any foreign 
country, and includes, in respect of a person subject to this Act 
attached to or forming part of a force which is about to be or has 
recently been on such active service, such time as the Governor- 
General in Council may, by notification in the Gazette of India, 
declare to be active service in respect of such force; 

(12) “air force custody’’ means the arrest or confinement 
of a person according to the usages of His Majesty’s military and 
air forces, and includes military custody; 

(13) “air force reward’’ includes any gratuity or annuity for 
long service or good conduct, any good conduct pay, good service 
pay or pension, and any other air force pecuniary reward; 


(14) “court-martial’’? means a court-martial held under this 
Act; 
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(15) “criminal court’? means a court of ordinary criminal 
justice in British India, or established elsewhere by the authority 
of the Governor-General in Council; 

(16) ‘‘offence” means any act or omission made punishable 
by any law for the time being in force; 

(17) ‘‘air force offence’ means any act or omission made 
punishable by this Act; 

(18) “civil offence” means an offence which, if committed 
in British India, would be triable by a criminal court; 

(19) “His Majesty’s naval forces’’ include the Indian Marine 
Service ; 

(20) “notification” means a notification published in the 
Gazette of India; 

(21) “prescribed” means prescribed by rules made under 
this Act; and 

(22) all words and expressions used herein and defined in 
the Indian Penal Code, and not hereinbefore defined, shall be 
deemed to have the meanings respectively attributed to them by 
that Code. 


CHAPTER II. 


ENROLMENT, ATTESTATION, DISMISSAL, DISCHARGE 
AND REDUCTION. 


7. Upon the appearance before the prescribed enrolling officer 
of any person desirous of being enrolled, the enrolling officer shall 
read and explain to him, or cause to be read and explained to 
him in his presence, the conditions of service for which he is to 
be enrolled; and shall put to him the questions set forth in the 
prescribed form of enrolment, and shall, after having cautioned 
him that if he makes a false answer to any such question he will 
be hable to punishment under this Act, record or cause to be 
recorded his answer to each such question. 


8. If, after complying with the provisions of section 7, the 
enrolling officer is satisfied that the person desirous of being 
enrolled fully understands the questions put to him and consents 
to the conditions of service, and if he perceives no impediment, 
he shall sign and shall cause the person to sign the enrolment 
paper, and the person shall be then deemed to be enrolled. 


9. The enrolling officer shall not cause any person to sign 

the enrolment papér unless he is satisfied that such person is a 
subject of His Majesty or of a Prince or Chief in India, and— 

(a) is of unmixed Indian descent, or 

(b) if he is of mixed Indian and non-Indian descent, is 
domiciled in India, or 

(c) if he is of umixed non-Indian Asiatic descent, 1s domi- 
culed in India and his father and grandfather were domiciled in 
India. 
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10. Every person who has for the space of six months been 
in the receipt of air force pay and been borne on the rolls of any 
unit shall be deemed to have been duly enrolled, notwithstanding 
any illegality or irregulartty in his enrolment. 

11. The following persons shall be attested, namely :— ° 

(a) all persons enrolled as combatants; 

(6) all other enrolled persons prescribed by the Governor- 
General in Council. 

12. (1) When a person who is to be attested is reported fit 
for duty, or has completed the prescribed period of probation, an 
oath or affirmation shall be administered to him in the prescribed 
form by his commanding officer in front of his unit or such portion 
thereof as may be present, or by any other prescribed person. 

(2) The form of oath or affirmation prescribed under this 
section shall contain a promise that the person to be attested will be 
faithful to His Majesty, his heirs and successors, and that he will 
serve in the Indian Air Force and go wherever he is ordered by 
air, land or sea, and that he will obey all commands of any officer 
set over him, even to the peril of his life. 

(3) The fact of an enrolled person having taken the oath 
or affirmation directed by this section to be taken shall be entered 
on his enrolment paper, and authenticated by his signature and 
by the signature of the officer administering the oath or affirmation. 

13. The Governor-General in Council may at any time dis- 
miss from the service any person subject to this Act. 


14. The Air Officer Commanding His Majesty’s Air Forces 
in India, or any prescribed officer, may at any time dismiss from 
the service any person subject to this Act other than an officer. 


15. The prescribed authority may, in conformity with any 
rules prescribed in this behalf, discharge from service any person 
subject to this Act. 

16. Any enrolled person who is dismissed or discharged from 
the service shall be furnished by his commanding officer with a 
certificate setting forth— 


(a) the authority dismissing or discharging him; 

(b) the cause of his dismissal or discharge; and 
(c) the full period of his service in the Indian Air Force. 
17. (1) Any enrolled person who is entitled under the condi- 
tions of his enrolment to be discharged, or whose discharge is 
ordered by competent authority, and who, when he is so entitled 
or ordered to be discharged, is serving out of India, and requests 
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to be sent to India, shall, before being discharged, be sent to India 
with all convenient speed. 


(2) Any person subject to this Act who is dismissed from 
the service and who, when he is so dismissed, is serving out of 
India, shall be sent to India with all convenient speed: 


Provided that, where any such person is sentenced to dismissal 
combined with any other punishment, such other punishment, or, 
in the case of a sentence of imprisonment, a portion of such other 
punishment, may be inflicted before he is sent to India. 


18. (1) The Air Officer Commanding His Majesty’s Air 
Forces in India, or any prescribed officer, may at any time reduce 
any warrant officer or any non-commissioned officer to a lower 
grade or to a lower rank or to the ranks, or any airman other than 
a warrant officer or non-commissioned officer to a lower class in 
the ranks. 

(2) The commanding officer of an acting non-commissioned 
officer may order him to revert to his permanent grade as a non- 
commissioned officer or, if he has no permanent grade above the 
ranks, to the ranks. 


CHAPTER III. 


PUNISHMENTS AND PENAL DEDUCTIONS. 


19. Punishments may be inflicted in respect of offences com- 
mitted by persons subject to this Act, and convicted by court- 
martial, according to the scale following, that is to say,— 

(a) death; 

(b) imprisonment, which shall be of two degrees, namely :— 

(+) long imprisonment, which shall be rigorous and for 
a term not less than three years and not exceeding fourteen years, 
and 

(#1) short imprisonment, which may be rigorous or simple, 
for a term not exceeding two years; 

(c) in the case of airmen, detention for a term not exceed- 
ing two years; 

(d) dismissal from the service; 

(e) in the case of officers and warrant officers’ suspension 
from rank, pay and allowances for a period not exceeding two 
months; l 

(f) reduction, in the case of a warrant officer, or a non- 
commissioned officer, to a lower grade, or to a lower rank or to the 
ranks ; 

(g) in the case of officers, warrant officers and non-com- 
missioned officers, forfeiture of seniority of rank. 

(A) in the case of officers, warrant officers and non-com- 
missioned officers, reprimand or severe reprimand; 
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(i) forfeitures and stoppages as follows, namely :— 


(i) forfeiture of service for the purpose of promotion, 
increased pay, pension or any other prescribed purpose; 


(ii) forfeiture of any military or air force decoratipn or 
military or air force reward; 
(iii) forfeiture, in the case of a person sentenced to dis- 


missal from the service, of all arrears of pay and allowances due 
to him at the time of such dismissal; 


(iv) stoppages of pay and allowances until any proved loss 
or damage occasioned by the offence of which he is convicted is 
made good; 

(v)on active service, forfeiture of pay and allowances for 
a period not exceeding three months. 

20. Where in respect of any offence under this Act there 
ig specified a particular punishment, there may be awarded in res- 
pect of that offence instead of such particular punishment (but 
subject to the other provisions of this Act as to punishments and 
regard being had to the nature and degree of the offence) any 
one punishment lower in the above scale than the particular 
punishment. 

21. (1) Where any person, subject to this Act and under the 
rank of warrant officer, on active service is guilty of any offence, 
it shall be lawful for a court-martial to award for that offence any 
such punishment as may be prescribed as a field punishment. 
Field punishment shall be of the character of personal restraint 
or of hard labour but shall not be of a nature to cause injury to 
life or limb. 

(2) Field punishment shall, for the purpose of commutation, _ 
be deemed to stand in the scale of punishments next below dismissal. 


22. A sentence of a court-martial may award, in addition to 
or without any one other punishment, any one or more of the 
punishments specified in clauses (d), (f), (A) and (4) of section 19. 

23. A warrant officer or non-commissioned officer sentenced 
by court-martial to imprisonment, detention, field punishment or 
dismissal from the service, shall be deemed to be reduced to the 
ranks. 


24. When any enrolled person on active service has been 
sentenced by court-martial to dismissal or to imprisonment, whether 
combined with dismissal or not, the prescribed officer may direct 
that such person may be retained to serve in the ranks, and where 
such person has been sentenced to imprisonment, such service shall 
be reckoned as part of his term of imprisonment. 


25 (1) The Governor-General in Council may prescribe the 
minor punishments to which persons subject to this Act shall be 


XIV OF 1932. ] INDIA ACTS, 1932. 43 


liable without the intervention of a court-martial, and the officer 
or officers by whom, and the extent to which, such minor punish- 
ments may be awarded. 


(Z) Detention and, in the case of persons subject to this 
Act dh active service, any prescribed field punishment may be 
specified as minor punishments: 

Provided that— 


(a) the term of such detention or field punishment shall 
not exceed twenty-eight days; and 


(5) detention or field punishment shall not be awarded 
to any person of or above the rank of non-commissioned officer, 
or who, when he committed the offence in respect of which it is 
awarded, was of or above such rank. 


(3) The provisions of sections 77, 78 and 79 shall apply 
to the proceedings of officers empowered to award minor punish- 
ments under this section as if such officers were courts-martal. 


26. (1) The following penal deductions may be made from 
the pay and allowances of an officer of the Indian Air Force, that 
is to say,— 

(a) all pay and allowances due to an officer who absents 
himself without leave or overstays the period for which leave of 
absence has been granted to him, unless a satisfactory explanation 
has been given to his commanding officer and has been approved 
by the Governor-General in Council: 

(5) any sum required to make good such compensation 
for any expenses, loss, damage or destruction occasioned by the 
commission of any offence as may be determined by the court- 
martial by whom he is convicted of such offence: 


(c) any sum required to make good the pay of any officer 
or airman which he has unlawfully retained or unlawfully refused 
to pay; 

(d) any sum required to make good any loss, damage or 
destruction of public or service property which, after due investi- 
gation, appears to the Governor-General in Council to have been 


occasioned by any wrongful act or negligence on the part of the 
officer. 


(2) The following penal deductions may be made from the 
pay and allowances of an airman, that is to say,— 


(a) all pay and allowances for every day of absence 
either on desertion or without leave or as a prisoner of war, and 
for every day of imprisonment or detention awarded by a criminal 
court, a court-martial or an officer exercising authority under 
section 25, or of field punishment, awarded by a court-martial or 
such officer ; : 


(5) all pay and allowances for every day whilst he is in 
custody on a charge for an offence of which he is afterwards 
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convicted by a criminal court or court-martial, or on a charge of 
absence without leave for which he is afterwards awarded imprison- 
ment, detention or fleld punishment by an officer exercising authority 
under section 25; 

(c) all pay and allowances for every day on wHich he 
is in hospital on account of sickness certified by the medical officer 
attending on him to have been caused by an offence under this 
Act committed by him; 

(d) for every day on which he is in hospital on account 
of sickness certified by the medical officer attending on him to have 
been caused by his own misconduct or imprudence, such sum as 
may be prescribed; 

(e) all pay and allowances ordered by a court-martial to 
be suspended or forfeited; 

(f) any sum ordered by a court-martial to be stopped; 

(g) any sum required to make good such compensation 
for any expenses caused by. him, or for any loss of or damage or 
destruction done by him to any arms, ammunition, equipment, 
clothing, instruments, service necessaries, or military decoration, 
or to any buildings or property, as may be awarded by his com- 
manding officer ; 

(h) any sum required to pay a fine awarded by a criminal 
court, a court-martial exercising jurisdiction under section 58 or 
an officer exercising authority under section 25: 

Provided that the total deductions from the pay and allow- 
ances of a person subject to this Act made under clauses (e) to 
(g), both inclusive, shall not (except in the case of a per- 
son sentenced to dismissal)) exceed in any one month one-half 
of his pay and allowances for that month. 


Explanation.—For the purposes of clauses (a) and (b)— 
(+) no person shall be treated as absent, imprisoned, or 
detained, unless the absence, imprisonment, or detention has lasted 
six hours or upwards, except where the absence prevented the ab- 
sentee from fulfilling any air force duty which was thereby thrown 
on some other person ; 
(#1) a period of absence, imprisonment, or detention which 
commences before and ends after midnight may be reckoned as 
a day ; 


(#1) the number of days shall be reckoned as from the 
time when the absence, imprisonment, or detention commences; 
and 

(sv) no period of less than twenty-four hours shall be 
reckoned as more than one day. 


27. Any sum authorised by this Act to be deducted from the 
pay and allowances of any person may, without prejudice to any 
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other mode of recovering the same, be deducted from any public 
money due to him other than a pension. 


28. Any deduction from pay and allowances authorised by this 
Act may be remitted in such manner and to such extent and by 
such aithority as may from time to time be prescribed. 


29. In the case of all persons subject to this Act being priso- 
ners of war, whose pay and allowances have been forfeited under 
section 26, but in respect of whom a remission has been made under 
Section 28, it shall be lawful, notwithstanding any provision in any 
enactment or any rule of law to the contrary, for proper provision 
to be made by the prescribed authorities out of such pay and 
allowances for any dependants of such persons, and any such re- 
mission shall in that case be deemed to apply only to the balance 
thereafter remaining of such pay and allowances. 


30. The pay of an officer or airman of the Indian Air Force 
shall be paid without any deduction other than the deductions 
authorised by this Act or by any other enactment for the time be- 
ing in force or prescribed by the Governor-General-in-Council. 


CHARTER IV. 
Atk Force OFFENCES. 


31. Any person subject to this Act who— 


(a) shamefully abandons or delivers up any garrison, for- 
tress, post, or guard committed to his charge, or which it is his 
duty to defend, or 

(b) shamefully casts away his arms, ammunition or tools 
in the presence of the enemy, or 

(c) treacherously holds correspondence with or gives intelli- 
gence to the enemy, or treacherously or through cowardice sends 
a flag of truce to the enemy, or 

(d) assists the enemy with arms, ammunition, or supplies, 
or knowingly harbours or protects an enemy not being a prisoner, 
or 

(e) having been made a prisoner of war, voluntarily serves 
with or voluntarily aids the enemy, or 

(f) voluntarily does when on active service any act calculated 
to imperil the success of His Majesty’s Forces or any part there- 
of, or 

(g) treacherously or shamefully causes the capture or des- 
truction by the enemy of any of His Majesty’s aircraft, or 

(h) treacherously gives any false air signal or alters or in- 
terferes with any air signal, or 

(+) when ordered by his superior officer or otherwise under 
orders to carry out any warlike operation in the air, treacherously 
or shamefully fails to use his utmost exertions to carry such orders 
into effect, 
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shall be punishable with death. 


32. Any person subject to this Act who, on active service,— 

(a) without orders from his superior officer leaves the ranks 
in order to secure prisoners or horses, or on pretence of taking 
wounded men to the rear, or j 

(b) without orders from his superior officer wilfully destroys 
or damages any property, or 

(c) is taken prisoner by want of due precaution or through 
dısobedience of orders or wilful neglect of duty, or, having been 
taken prisoner, fails to rejoin His Majesty’s service when able to 
do s0, or 

(d) without due authority either holds correspondence with, 
or gives intelligence, or sends a flag of truce to the enemy, or 

(e) by word of mouth, or in writing, or by signals, or other- 
wise spreads reports calculated to create unnecessary alarm or des- 
pondency, or 

(f) in action, or previously to going into action, uses words 
calculated to create alarm or despondency, or 

(g) negligently causes the capture or destruction by the ene- 
my of any of His Majesty’s aircraft, or 

(A) when ordered by his superior officer or otherwise under 
orders to carry out any warlike operation in the air, negligently 
or through other default fails to use his utmost exertions to carry 
such orders into effect, or 


(+) misbehaves before the enemy in such manner as to show 
cowardice, 


shall be punishable with long imprisonment. 

33. (1) Any person subject to this Act who treacherously makes 
known the watchword to any person not entitled to receive it, or 
treacherously gives a watchword different fram what he received, 
shall, if he commits the offence on active service, be punishable 
with death, and, if he commits the offence not on active service, 
with short imprisonment. 

(2) Any person subject to this Act who— 
(a) without due authority alters or interferes with any 
air signal, or 
(6) forces a safeguard, or 
(c) forces or strikes a sentinel, or 
(d) breaks into any house or other place in search of 
plunder, or 


(¢) being an airman acting as sentinel, sleeps or is in- 
toxicated, or 


(f) without orders from his superior officer leaves his 
guard, piquet, patrol or post, or 
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(g) by discharging fire arms, making signals, using words, 
or by any means whatever, intentionally occasions false alarms, or 
(A) being an airman acting as sentinel, leaves his post 
before he is regularly relieved, 
shall, if he commits the offence on active service, be punishable 
with long imprisonment and, if he commits the offence not on 
active service, with short imprisonment. 
34. Any person subject to this Act who— 
(a) by discharging fire arms, making signals, using words, 
or by any means whatever, negligently occasions false alarms, or 
(b) makes known the watchword to any person not en- 


titled to receive it, or, without good and sufficient cause, gives a 
watchword different from what he received, or 


(c) impedes the provost-marshal or any assistant provost- 
marshal or any officer or non-commissioned officer or other person 
legally exercising authority under or on behalf of the provost-mar- 
shal, or, when called on, refuses to assist in the execution of his duty 
the provost-marshal, the assistant provost-marshal, or any such 
officer, non-commissioned officer or other person, or 


(d) uses criminal force to or commits an assault on any 
person bringing provisions or supplies to the forces, or commits 
any offence against the property or person of any inhabitant of 
or resident in the country in which he is serving, or 

(¢) irregularly detains or appropriates to his own unit or 
detachment any provisions or supplies proceeding to the forces, 
contrary to orders issued in that respect, 
shall be punishable with short imprisonment. 


35. Any person subject to this Act who— 
(a) begins, incites, causes or conspires with any other per- 
sons to cause any mutiny in any of His Majesty’s naval, military 
or air forces, or 


(b) joins in, or, being present, does not use his utmost en- 
deavours to suppress, any such mutiny, or 

(c) knowing or having reason to believe in the existence 
of any such mutiny, or of any intention to commit such mutiny, or 
of any such conspiracy, does not without delay give information 
thereof to his commanding or other superior officer, 
shall be punishable with death. 


36. Any person subject to this Act who— 


(a) uses criminal force to or assualts his superior officer, 
being in the execution of his office, or 

(b) disobeys in such manner as to show a wilful defiance 
of authority any lawful command give personally by his superior 
officer in the execution of his office, 
shall be punishable with long imprisonment. 
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37. Any person subject to this Act who— 

(a) uses criminal force to or assaults his superior officer, 
Or 

(6) uses threatening or insubordinate language to his su- 
perior officer, or ° 

(c) disobeys any lawful command given by his superior 
officer, 
shall, if he commits the offence on active service, be punishable with 
long imprisonment, and, if he commits the offence not on active 
service, with short imprisonment. 


38. Any person subject to this Act who— 


(a) being concerned in any quarrel, affray or disorder, re- 
fuses to obey any officer (though of inferior rank) who orders 
him into arrest, or uses criminal force to or assaults any such 
officer, or 


(b) uses criminal force to or assaults any person, whether 
subject to this Act or not, in whose custody he is placed, whether 
he is or is not his superior officer, or 


(c) resists an escort whose duty it ıs to apprehend him or 
to have him in charge, or : 


(d) being an airman, breaks out of barracks, camp or quar- 
ters, or 


(e) neglects to obey any general, local or other orders (not 
being orders in the nature of a rule or regulation published for the 
general information and guidance of the Indian Air Force), 


shall be punishable with short imprisonment. 


39. Any person subject to this Act who deserts or attempts 
to desert the service shall, if he commits the offence when on 
active service or under orders for active service, be punishable with 
long imprisonment, and, if he commits the offence under any other 
circumstances, with short imprisonment. 


40. Any person subject to this Act who, when belonging to 
the Indian Air Force, without having obtained a regular discharge 
therefrom, or otherwise fulfilled the conditions enabling him to 
enlist, enrol or enter, enrols himself, or enlists in or enters any 
other of His Majesty’s air forces, or any of His Majesty’s mili- 
tary or naval forces, or re-enrols himself in the Indian Air Force, 
shall be deemed to be guilty of fraudulent enlistment, and shall 
be punishable with short imprisonment. 


41. Any person subject to this Act who, being cognisant of 
any desertion or intended desertion of a person subject to this Act, 
does not forthwith give notice to his commanding officer, or take 
any steps in his power to cause the deserter or intending deserter 
to be apprehended, shall be punishable with short imprisonment. 
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42. Any person subject to this Act who— 

(a) absent himself without leave, or 

(b) fails to appear at the time fixed at a parade or place 
appointed for exercise or duty, or goes from thence without leave 
befor he is relieved, or without necessity quits his duty or duties, 
or 

(c) being an airman, when in camp or garrison or else- 
where, is found beyond any limits fixed or in any place prohi- 
bited by any general, local or other order, without a pass or written 
leave from his superior officer, or 

(d) being an airman, without leave from his superior off- 
cer, or without due cause, absents himself from any school when 
duly ordered to attend there, 
shall be punishable with short imprisonment. 


43. Any officer or warrant officer subject to this Act who 
behaves in a manner unbecoming his position and character shall, 
notwithstanding anything contained in section 20, be dismissed from 
the service. 


44. Any person subject to this Act who— 

(a) steals any property of Government, or dishonestly mis- 
appropriates or converts to his own use any property of Govern- 
ment entrusted to him, or 

(5) dishonestly receives or retains any property in respect 
‘of which an offence under clause (a) has been committed, knowing 
or having reason to believe it to have been stolen or SANES 
misappropriated or converted, or 

(c) wilfully destroys or damages any property of Govern- 
ment entrusted to him, or 

‘(d) steals any property of any air force mess, band or 
institution, or of any person subject to this Act or serving with 
or attached to the Indian Air Force, or dishonestly misappropriates 
or converts to his own use any such property entrusted to him, or 

(e) dishonestly receives or retains any property in respect 
of which an offence under clause (d) has been committed, know- 
ing or having reason to believe it to have been stolen or dishonestly 
misappropriated or converted, 
shall be punishable with long imprisonment. 


45. Any person subject to this Act who— 


(a) does any act, not otherwise specified in this Act, with 
intent to defraud, or to cause wrongful gain to one person or wrong- 
ful loss to another person, or 

(b) malingers or feigns or produces disease or infirmity 
himself, or intentionally delays his cure or aggravates his disease 
or infirmity, or 
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(c) with intent to render himself or any other person un- 
fit for service, voluntarily causes hurt to himself or any other 
person, or 

(d) commits any offence of a cruel, indecent or unnatural 
kind, or attempts to commit any such offence and does amy act 
towards its commission, 
shall be punishable with short imprisonment. 


46. Any person subject to this Act who is found in a state of 
intoxication, whether on duty or not on duty, shall be punishable, 
if an officer, with dismissal from the service, and, if an airman, 
with short imprisonment: 

Provided that where the offence of being intoxicated 1s com- 
mitted by an airman not on active service or on duty, the sentence 
imposed shall not exceed detention for a period of six months. 

47. Any person subject to this Act who— 


(a) when in command of a guard, piquet, patrol or post, 
releases without proper authority, whether voluntarily or other- 
wise, any person committed to his charge, or 

(b) voluntarily or negligently allows to escape any person 
who is committed to his charge, or whom it is his duty to keep 
or guard, 
shall be punishable, if he has acted voluntarily, with long impri- 
sonment, and, if he has not acted voluntarily, with short impri- 
sonment. 

48. Any person subject to this Act who— 


(a) unnecessarily detains a person in arrest or confinement 
without bringing him to trial or fails to bring his case before the 
proper authority for investigation, or 

(b) having committed a person to the custody of any officer, 
non-commissioned officer, provost-marshal, or assistant provost- 
marshal, fails without reasonable cause to deliver at the time of 
such committal, or as soon as practicable, and in any case within 
twenty-four hours thereafter, to the officer, non-commissioned ofh- 
cer, provost-marshal, or assistant provost-marshal, into whose cus- 
tody the person is committed, an account in writing signed by 
himself of the offences with which the person so committed is 
charged, or 


(c) being in command of the guard, does not as soon as he 
is relieved from his guard or duty, or if he is not sooner relieved, 
within twenty-four hours after a person is committed to his charge, 
give in writing to the officer to whom he may be ordered to report 
that person’s name and offence so far as known to him, and the 
name and rank of the officer or other person by whom he was 
charged, accompanied, if he has received the account as above im 
this section mentioned, by that account, 


shall be punishable with short imprisonment. 


XIV OF 1932. | INDIA ACTS, 1932. 51 


49. Any person subject to this Act, who, being in lawful cus- 
tody, escapes or attempts to escape, shall be punishable with short 
imprisonment. 


50. Any person subject to this Act who— 
° (a) commits extortion, or without proper authority exacts 
from any person carriage, porterage or provisions, or 
(b) in time of peace, commits house-breaking for the pur- 
pose of plundering. or plunders, destroys or damages any field, 
garden or other property, or 
(c) voluntarily or negligently kills, injures, makes away 
with, ill-treats or loses any animal used in the public service, or 
(d) makes away with, or ıs concerned in making away with, 
any arms, ammunition, equipments, instruments, tools, clothing 
or service necessaries issued to him or required to be maintained 
by him, or 
(c) loses by neglect anything mentioned in clause (d), or 
~ (f) wilfully damages anything mentioned in clause (d) or 
any property belonging to Government, or to any air force mess, 
band or institution, or to any person subject to air force law, or 
serving with, or attached te the Indian Air Force, or 


(g) sells, pawns, destroys or defaces any medal or decora- 
tion granted to him, 


shall be punishable with short imprisonment. 


51. Any person subject to this Act who— 
(a) makes a false accusation against any person subject to 
this Act, knowing such accusation to be false, or 
(b) in making any complaint under section 120, knowingly 
makes any false statement affecting the character of any person 
subject to this Act, or knowingly and wilfully suppresses any 
material fact, or 


(c) obtains or attempts to obtain for himself or for any 
other person any pension, allowance or other advantage or privi- 
lege by a statement which is false, and which he either knows or 
believes to be false or does not believe to be true, or by making 
or using a false entry in any document or by making any document 
containing a false statement, or by omitting to make a true entry 
or document containing a true statement, or 


(d) knowingly furnishes a false return or report of the 
number or state of any men under his command or charge, or of 
any money, arms, ammunition, clothing, equipments, stores or other 
property in his charge, whether belonging to such men or to 
Government or to any person in or attached to the Indian Air 
Force, or who, wilfully or negligently, omits or refuses to make 
or send any return or report of the matters aforesaid, 


shall be punishable with short imprisonment. 
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52. Any person having become subject to this Act who is 
discovered to have made a wilfully false answer to any question 
set forth in the prescribed form of enrolment which has been put 
to him by the enrolling offcer shall be punishable with short 


imprisonment. ° 


53. Any person subject to this Act who— 


(a) when duly summoned to attend as a witness betore a 
court-martial, intentionally omits to attend or refuses to be sworn 
or affirmed or to answer any question, or to produce or deliver up 
any document or other thing which he may have been duly warned 
and called upon to produce or deliver up, or 


(b) intentionally offers any insult or causes any interrup- 
tion or disturbance to, or uses any menacing or disrespectful word, 
sign or gesture, or is insubordinate or violent in the presence of, 
a court-martial while sitting, or 


(c) having been duly sworn or affirmed before any court- 
martial or other court or officer authorised by this Act to administer 
an oath or affirmation, makes any statement which is false, and 
which he either knows or believes to be false or does not believe 
to be true, 


shall be punishable with short imprisonment. 


54. Any person subject to this Act who— 


(a) voluntarily or negligently damages, destroys or loses any 
of His Majesty’s aircraft or aircraft material, or 

(b) is guilty of any act or omission likely to cause such 
damage, destruction or loss, or 

(c) is guilty of any act or omission (whether voluntary or 
otherwise) which causes damage to or destruction of any public 
property by fire, or 

' (d) without lawful authority disposes of any of His 

Majesty’s aircraft or aircraft material, or 

(e) is guilty of any act or omission in flying or in the use 
of any aircraft, or in relation to any aircraft or aircraft material 
which causes or is likely to cause loss of life or bodily injury to 
any person, or ` 


(f) during a state of war voluntarily and without proper 
occasion or negligently causes the sequestration, by or under the 
authority of a neutral State, or the destruction in a neutral State 
of any of His Majesty’s aircraft, 
shall be punishable, if he has acted voluntarily, with long imprison- 
ment, and, if he has not acted voluntarily, with short imprisonment. 


55. Any person subject to this Act who— 


(a) strikes or otherwise ill-treats any person subject to this 
Act being his subordinate in rank or position, or 
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(b) being in command at any post or on the march and 
receiving a, complaint that any one under his command has beaten 
or otherwise maltreated or oppressed any person, or has disturbed 
any fair or market, or committed any riot or trespass, fails to have 
due separation made to the injured person or to report the case 
to the proper authority, or i 

(c) by defiling any place of worship, or otherwise, inten- 
tionally insults the religion or wounds the religious feelings of 
any person, Or 

(d) attempts to commit suicide and does any act towards 
the commission of such offence, or 


(e) being below the rank of warrant officer, when off duty, 
appears, without proper authority, in or about camp or canton- 
ments, or in or about, or when going to or returning from, any 
town or bazar, carrying a sword, bludgeon or other offensive 
weapon, OT 

(f) directly or indirectly accepts or obtains, or agrees to 
accept or attempts to obtain, for himself or for any other person, 
any gratification as a motive or reward for procuring the enrol- 
ment of any person, or leave of absence, promotion or any other 
advantage or indulgence for any person in the service, or 

(g) is guilty of any act or omission which, though not 
specified in this Act, is prejudicial to good order and air force 
discipline, 
shall be punishable with short imprisonment. 

56. Any person subject to this Act who attempts to commit 
an air force offence or to cause such an offence to be committed, 
and in such attempt does any act towards the ccmmission of the 
offence may, where no express provision is made by this Act for 
the punishment of such attempt, be punished with the punishment 
provided in this Act for such offence. 


57. Any person subject to this Act who abets the commis- 
sion of any air force offence, or of any offence punishable under 
the Army Act, the Air Force Act or the Indian Army Act, 1911, 
such offence being of the same nature as any air force offencee, 
shall be punishable with the punishment provided in this Act for 
such air force offence. 


58. (1) Any person subject to this Act who at any place in 
or beyond British India commits any civil offence shall be deemed 
to be guilty of an air force offence, and, if charged therewith under 
this section, shall be liable to be tried by court-martial and to be 
punished as follows, that is to say :— 


(a) if the offence is one which would be punishable under 
the law of British India with death or with transportation, he 
shall be liable to suffer any punishment, other than whipping, 
assigned for the offence by the law of British India; and 
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(b) in other cases, he shall be liable to suffer any punish- 
ment, other than whipping, assigned for the offence by the law of 
British India, or such punishment as might be awarded to him in 
pursuance of this Act in respect of an act prejudicial to good order 
and air force discipline: 4 ° 


Provided that a person subject to this Act who, at any 
place in British India or at any place in which the Governor- 
General in Council exercises powers and jurisdiction by virtue of 
the Indian (Foreign Jurisdiction) Order in Council, 1902, and 
while not on active service, commits an offence of murder or culpable 
homicide against a person not subject to this Act or an offence 
of rape, shall not be deemed to be guilty of an air force offence 
and shall not be tried by court-martial. l 


(2) The powers of a court-martial to charge and to punish 
any person under this section shall not be affected by reason of 
the civil offence with which such person is charged being also an 
air force offence. 


CHAPTER YV. 
ARREST AND PROCEEDINGS BEFORE TRIAL. 


59. (1) Any person subject to this Act who is charged with 
an offence may be taken into air force custody. 


(2) Any such person may be ordered into air force custody 
by any superior officer. 


(3) The charge against every person taken into air force 
custody shall, without unnecessary delay, be investigated by the 
proper authority, and as soon as may be, either proceedings shall 
be’ taken for punishing the offence, or such person shall be 
discharged from custody. 


60. Whenever any person subject to this Act, who is accused 
of any offence under this Act, is within the jurisdiction of any 
Magistrate or police-officer, such Magistrate or officer shall aid 
in the apprehension and delivery to air force custody of such per- 


son upon receipt of a written application to that effect signed by 
his commanding officer. 


61. (1) Whenever any person subject to this Act deserts, his 
commanding officer shall give written information of the desertion 
to such civil authorities as, in his opinion, may be able to afford 
assistance towards the capture of the deserter; and such. authorities 
shall thereupon take steps for the apprehension of the said deserter 
in like manner as if he were a person for whose apprehension a 
warrant had been issued by a Magistrate, and shall deliver the 
deserter, when apprehended, to air force custody. 


(2) Any police-oficer may arrest without warrant any 
person reasonably believed to be subject to this Act and to be 


\ 
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travelling without authority, and shall bring him without delay 
before the nearest Magistrate, to be dealt with according to law. 


62. (1) When any person subject to this Act has been absent 
without due authority from his duty for a period of twenty-one 
days, a court of inquiry shall, as soon as practicable, be assembled 
and, upon oath or affirmation administered in the prescribed 
manner, shall inquire respecting the absence of the person, and 
the deficiency, if any, of property of the Goverment entrusted to 
his care, or of his arms, ammunition, equipments, instruments, 
clothing or necessaries; and, if satisfied of the fact of such absence 
without due authority or other sufficient cause, the court shall 
declare such absence and the period thereof, and the said deficiency, 
if any; and the commanding officer of the unit to which the person 
belongs shall enter in the court-martial book of the unit a record 
of the declaration. 


(2) If the person declared absent does not afterwards sur- 
render, or is not apprehended, he shall, for the purposes ot this 
Act, be deemed to be a deserter. 

63. For the prompt and instant repression of irregularities 
and offences committed in the field or on the march, provost- 
marshals may be appointed by the Air Officer Commanding His 
Majesty’s Air Forces in India; and the powers and duties of such 
provost-marshals shall be regulated according to the established 
custom of war and the rules of the service. 


64. The duties of a provost-marshal so appointed are to take 
charge of persons in air force custody, to preserve good order and 
discipline and to prevent breaches thereof by persons subject to 
this Act. 

He may at any time arrest and detain for trial any person 


subject to this Act who commits an offence and may also carry, 


into effect any punishments to be inflicted in pursuance of the 
sentence of a court-martial. 


i CHAPTER VI. 
CONSTITUTION, JURISDICTION AND POWERS OF COURTS-MARTIAL. 


65. For the purposes of this Act there shall be three kinds of 
<ourts-martial, that is to say— 
(1) general courts-martial ; 
(2) district courts-martial, and 
(3) field general courts-martial. 
66. A general court-martial may be convened by the Governor- 


‘General-in-Council, or by any officer empowered in this behalf by 
warrant of the Governor-General-in-Council. 
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67. A district court-martial may be convened by any author- 
ity having power to convene a general court-martial, or by any 
officer empowered in this behalf by warrant of any such authority. 


Ld 
68. A warrant issued under section 66 or section 67 may con- 
tain such restrictions, reservations or conditions as the authority 
issuing it may think ft. 


69. The following authorities shall have power to convene a 
field general court-martial, that is to say, — 

(a) an authority empowered in this behalf by an order of 
the Governor-General-in-Council ; 

(b) on active service, the commanding officer of the forces 
in the field, or any officer empowered by him in this behalf; 

(c) the commanding officer of any detached portion of the 
Indian Air Force on active service, when, in his opinion, it is not 
practicable, with due regard to discipline or the exigencies of the 
service, that an offence should be tried by a general court-martial, 
and circumstances prevent a reference to higher authority. 


70. A general court-martial shall consist of not less than five 
officers each of whom must have held a commission during not less 
than three whole years and of whom not less than four must be 
of a rank not below that of a flight lieutenant. 


71. A district court-martial shall consist of not less than three 
officers. 


72. A field general court-martial shall consist of not-less than 
three officers. 


73. (1) If a court-martial after the commencement of a trial 
is reduced below the smallest number of officers of which it is by 
this Act required to consist, it shall be dissolved. 

(2) If, on account of the illness of the accused before the 
finding, it is impossible to continue the trial, a court-martial shall 
be dissolved. 

(3) Where a court-martial is dissolved under this section, 
the accused may be tried again. 

74. Save as otherwise provided by or under this Act, courts- 
martial shall have— 

(a) jurisdiction to try and to punish all air force offences, 
and all civil offences committed by persons subject to this Act; 

(b) exclusive jurisdiction to try all air force offences which 
are not also civil offences; and 
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(c) exclusive power to award the punishments specified in 
this Act. 
75. A general or field general court-martial shall have power 
to try any person subject to this Act for any offence made puni- 
shable therein, and to pass any sentence authorised by this Act. 


76. A district court-martial shall have power to try any person 
subject to this Act other than an officer for any offence made punish- 
able therein, and to pass any sentence authorised by this Act other 
than a sentence of death or imprisonment for a term exceeding two 
years. 


77. When any person subject to this Act has been acquitted or 
convicted of an offence by a court-martial or by a criminal court, 
or has been summarily dealt with for an offence under section 25, 
he shall not be lable to be tried again for the same offence by a 
court-martial. 


78. No trial by court-martial of any person subject to this 
Act for any offence (other than an offence of mutiny, desertion 
or fraudulent enlistment) shall be comimenced after the expiration 
of three years from the date of such offence, and no such trial for 
an offence of desertion (other than desertion on active service) 
or of fraudulent enlistment shall be commenced if the person in 
question has, subsequently to the commission of the offence, served 
continuously in an exemplary manner for not less than three years 
with any portion of His Majesty’s regular forces. 

Explanatton—For the purposes of this section “‘mutiny” 
means any of the offences specified in section 35. 


79. Any person subject to this Act who commits any offence 
against it may be tried and punished for such offence in any place 
whatever. 


80. When a criminal court and a court-martial have each 
jurisdiction in respect of a civil offence, it shall be in the discretion 
of the prescribed air force authority to decide before which court 
the proceedings shall be instituted, and, if that authority decides 
that they shall be instituted before a court-martial, to direct that 
the accused person shall be detained in air force custody. 


81. (1) When a criminal court having jurisdiction is of opi- 
nion that proceedings ought to be instituted before itself in respect 
of any civil offence, it may, by written notice, require the pre- 
scribed air force authority at the option of such authority either 
to deliver over the offender to the nearest Magistrate to be pro- 
ceeded against according to law, or to postpone proceedings pending 
a reference to the Governor-General in Council. 

[—8 
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(2) In every such case the said authority shall either deliver 
over the offender in compliance with the requisition or shall forth- 
with refer the question as to the court before which the proceedings 
are to be instituted for the determination of the Governor-General 
in Council, whose order upon such reference shall be final. , 


82. (1) Notwithstanding anything contained in section 26 of 
the General Clauses Act, 1897, or in section 403 of the Code of 
Criminal Procedure, 1898, a person convicted or acquitted by a 
court-martial may be afterwards tried by a criminal court for the 
same offence or on the same facts. 

(2) If a person sentenced by a court-martial in pursuance 
of this Act to punishment for an offence is afterwards tried by a 
criminal court for the same offence or on the same facts, that 
court shall, in awarding punishment, have regard to the air force 
punishment he may already have undergone. 


CHAPTER VII. 
PROCEDURE OF COURTS-MARTIAL. 


83. At every court-martial the senior member shall sit as 
president. 


84. Every general court-martial shall, and every district court- 
martial may, be attended by a judge advocate, who shall be either 
an officer belonging to the department of the Judge Advocate 
General in India, or, if no such officer is available, a fit person 
appointed by the convening officer. 


85. (1) At all trials by courts-martial, as soon as the court 
is assembled, the names of the president and members shall be read 
over to the accused, who shall thereupon be asked whether he 
objects to being tried by any officer sitting on the court. 

(2) If the accused objects to any such officer, his objection, 
and also the reply thereto of the officer objected to, shall be heard 
and recorded, and the remaining officers of the court shall, in the 
absence of the challenged officer, decide on the objection. 


(3) If the objection is allowed by one-half or more of the 
votes of the officers entitled to vote, the objection shall be allowed, 
and the member objected to shall retire, and his vacancy may be 
filled in the prescribed manner by another officer, subject to the 
same right of the accused to object. 


(4) When no challenge is made, or when challenge has 
been made and disallowed, or the place of every officer successfully 
challenged has been filled by another officer to whom no objection 
is made or allowed, the court shall proceed with the trial. 


86. (1) Every decision of a court-martial shall be passed by 
an absolute majority of votes; and where there is an equality 
of votes, as to either finding or sentence, the decision shall be in 
favour of the accused: l 
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Provided that no sentence of death shall be passed without 
the concurrence of two-thirds at the least of the members of the 
court. 


(2) In matters other than a challenge or the finding or 
senteace, the president shall have a casting vote. 


87. An oath or affirmation in the prescribed form shall be ad- 
ministered to every member of every court-martial and to the 
judge advocate at the beginning of the trial. 


88. Every person giving evidence at a court-martial shall be 
examined on oath or affirmation, and shall be duly sworn or affirmed 
in the prescribed form. 


89. (1) The convening officer, the president of the court, the 
judge advocate, or the commanding officer of the accused person, 
may, by summons under his hand, require the attendance before 
the court, at a time and place to be mentioned in the summons, 


of any person either to give evidence or to produce any document 
or other thing. 


(2) In the case of a witness amenable to air force or mili- 
tary authority, the summons shall be sent to the officer commanding 
the corps, unit, department or detachment to which he belongs, and 
such officer shall serve it upon him accordingly. 


(3) In the case of any other witness, the summons shall be 
sent to the Magistrate within whose jurisdiction he may be or 
reside, and such Magistrate shall give effect to the summons as if 
the witness were required in the court of such Magistrate. 

(4) When a witness is required to produce any particular 
document or other thing in his possession or power, the summons 
shall describe it with reasonable precision. 


(5) Nothing in this section shall be deemed to affect the 
Indian Evidence Act, 1872, sections 123 and 124, or to apply 
to any document in the custody of the postal or telegraph authorities. 


(6) If any document in such custody is, in the opinion of 
any District Magistrate, Chief Presidency Magistrate, High Court 
or Court of Session, wanted for the purpose of arly court-martial, 
such Magistrate or Court may require the postal or telegraph 
authorities, as the case may be, to deliver such document to such 
person as such Magistrate or Court may direct. 

(7) If any such document is, in the opinion of any other 
Magistrate or of any Commissioner of Police or District Super- 
intendent of Police, wanted for any such purpose, he may require 
the postal or telegraph authorities, as the case may be, to cause 
search to be made for and to detain such document pending the 
orders of any such District Magistrate, Chief Presidency Magis- 
trate or Court. 
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90. (1) Whenever, in the course of a trial by court-martial, 
it appears to the court that the examination of a witness is neces- 
sary for the ends of justice, and that the attendance of such witness 
cannot be procured without an amount of delay, expense or in- 
convenience which, in the circumstances of the case, would be 
unreasonable, such court may address the Judge Advocate General 
in order that a commission to take the evidence of such witness 
may be issued. 

(2) The Judge Advocate General may then, if he thinks 
necessary, issue a commission to any Presidency Magistrate, Dis- 
trict Magistrate or Magistrate of the first class, within the local 
limits of whose jurisdiction such witness resides, to take the evi- 
dence of such witness. 


(3) When the witness resides in the territories of any prince 
or chief in India in which there is an official representing the 
British Indian Government, the commission may be issued to such 
official 

(4) The Magistrate or official to whom the commission is 
issued, or, if he is the District Magistrate, he or such Magistrate 
of the first class as he appoints in this behalf, shall proceed to 
the place where the witness is or shall summon the witness before 
him and shall take down his evidence in the same manner, and may 
for this purpose exercise the same powers, as in trials of warrant- 
cases under the Code of Criminal Procedure, 1898. 

(5) Where the commission is issued to such official as is 
mentioned in sub-section (3), he may delegate his powers and 
duties under the commission to any official subordinate to him whose 
powérs are not less than those of a Magistrate of the first class 
in British India. 

(6) When the witness resides out of India, the commission 
may be issued to any British consular officer, British Magistrate 
or other British official competent to administer an oath or affir- 
mation in the place where such witness resides. 


(7) The prosecutor and the accused person in any case in 
which a commission is issued may respectively forward any inter- 
rogatories in writing which the court may think relevant to the 
issue, and the Magistrate or official to whom the commission is issued 
shall examine the witness upon such interrogatories. 


(8) The prosecutor and the accused person may appear be- 
fore such Magistrate or official by pleader or, except in the case of 
an accused person in custody, in person, and may examine, cross- 
examine and re-examine (as the case may be) the said witness. 

(9) After any commission issued under this section has been 
duly executed, it shall be returned, together with the deposition 
of the witness examined thereunder, tc the Judge Advocate General. 

(10) On receipt of a commission and deposition returne 
under sub-section (9), the Judge Advocate General shall forward 


i 
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the same to the court at whose instance the commission was issued 
or, if such court has been dissolved, to any other court convened 
for the trial of the accused person; and the commission, the return 
thereto and the deposition shall be open to the inspection of the 
prosecutor and the accused perscn, and may, subject to all just 
exceptions, be read in evidence in the case by either the prosecutor 
or the accused, and shall form part of the proceedings of the court. 


(11) In every case in which a commission is issued under 
this section the trial may be adjourned for a specified time reason- 
ably sufficient for the execution and return of the commission. 

Explanation.—tin this section, the expression “Judge Advo- 
cate General’’ means the Judge Advocate General in India and in- 
cludes a Deputy Judge Advocate General. 


91. (1) A person charged before a court-martial with deser- 
tion may be found guilty of attempting to desert or of being 
absent without leave. 


(2) A person charged before a court-martial with attempt- 
ing to desert may be found guilty of desertion or of being absent 
without leave. 

(3) A person charged before a court-martial with using 
criminal force may be found guilty of assault. 

(4) A person charged before a court-martial with using 
threatening language may be found guilty of using insubordinate 
language. 

(5) A person charged before a court-martial with any of 
the offences specified in clause (a), clause (b), clause (d) or clause 


(e) of section 44 may be found guilty of any other of these offences 
with which he might have been charged. 


(6) A person charged before a court-martial with an offence 
punishable under section 58 may be found guilty of any other offence 
of which he might have been found guilty if the provisions of the 
Code of Criminal Procedure, 1898, were applicable. 


(7) A person charged before a court-martial with any other 
offence under this Act may, on failure of proof of an offence 
having been committed in circumstances involving a more severe 
punishment, be found guilty of the same offence as having been 
committed in circumstances involving a less severe punishment. 

(8) A person charged before a court-martial with any offence 
under this Act may be found guilty of having attempted to com- 
mit or of abetment of that offence although the attempt or abet- 
ment is not separately charged. 


(92. The Indian Evidence Act, 1872, shall, subject to the pro- 
visions of this Act,. apply to all proceedings before a court-martial. 
93. A court-martial may take judicial notice of any matter 


within the general, naval, military or air force knowledge of the 
members, 


Conviction 
of one off- 
ence per- 

missible on 


charge of 


another. 


General 
rule as to 
evidence. 
Judicial 
notice. 


Presumption 
as to Sig- 
natures, 


Enrolment 


paper as 
evidence. 


Presumption 
as to certain 
documents. 


62 THE MADRAS LAW JOURNAL SUPPLEMENT [XIV oF 1932. 


94. In any proceeding under this Act, any application, certi- 
ficate, warrant, reply or other document purporting to be signed 
by an officer in the civil, military or air force service of the Govern- 
ment shall, on production, be presumed to have been duly signed 
by the person and in the character by whom and in which ib pur- 
ports to have been signed, until the contrary is shown. 


95 Any enrolment paper purporting to be signed by an en- 
rolling officer shall, in proceedings under this Act, be evidence of 
the person enrolled having given the answers to questions which 
he is therein represented as having given. The enrolment of such 
person may be proved by the production of a copy of his enrolment 
paper purporting to be certified to be a true copy by the officer 
having the custody of the enrolment paper. 


96. (1) A letter, return or other document respecting the ser- 
vice of any person in, or the dismissal or discharge of any person 
from, any portion of His Majesty’s Forces, or respecting the cir- 
cumstance of any person not having served in, or belonged to, any 
portion of His Majesty’s Forces, if purporting to be signed by or 
on behalf of the Governor-General in Council or the Commander- 
in-Chief in India or by any prescribed officer, shall be evidence of 
the facts stated in such letter, return or other document. 

(2) An Army List, Air Force List or Gazette purporting 
to be published by authority shall be evidence of the status and 
rank of the officers or warrant officers therein mentioned, and of 
any appointment held by such officers or warrant officers and of the 
corps, unit, battalion. arm, branch or department of the service 
to which such officers or warrant ofhcers beiong. 


(3) here a record is made in any service book in pursuance 
of this Act or of any rules made thereunder or otherwise in pur- 
suance of air force duty, and purports to be signed by the com- 
manding officer or by the officer whose duty it is to make such 
record, such record shall be evidence of the facts thereby stated. 

(4) A copy of any record in any service book purporting 
to be certified to be a true copy by the officer having the custody 
of such book shall be evidence of such record. 

(5) Where any person subject to this Act is being tried 
on a charge of desertion or of absence without leave, and such 
person has surrendered himself into the custody of, or has been 
apprehended by, a provost-marshal, assistant provost-marshal or 
other officer, or any portion of His Majesty’s Forces, a certificate 
purporting to be signed by such provost-marshal, assistant provost- 
marshal or other officer, or by the commanding officer of that 
portion of His Majesty’s Forces and stating the fact, date and 
place of such surrender or apprehension, shall be evidence of the 
matters so stated. 

(6) When any person subject to this Act is being tried on 
a charge of desertion or of absence without leave, and such person 
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has surrendered himself into the custody of, or has been appre- 
hended by, a police-officer not below the rank of an officer in 
charge of a police-station, a certificate purporting to be signed by 
such police-oficer and stating the fact, date and place of such 
surreyder or apprehension, shall be evidence of the matters stated. 

(7) Any document purporting to be a report under the 
hand of any Chemical Examiner or Assistant Chemical Examiner 
to Government upon any matter or thing duly submitted to him 
for examination or analysis and report may be used as evidence 
in any proceeding under this Act. 


97. (1) If at any trial for desertion, absence without leave, 
overstaying leave or not rejoining when warned for service, the 
person tried states in his defence any sufficient or reasonable excuse 
for his unauthorised absence, and refers in support thereof to any 
officer in the civil, military or air force service of Government, 
or if it appears that any such officer is likely to prove or disprove 
the said statement in the defence, the court shall address such 
officer and adjourn until his reply is received. 

(2) The written reply of any officer so referred to shall, 
if signed by him, be received in evidence and have the same effect 
as if made on oath before the court. 


(3) If the court is dissolved before the receipt of such 
reply, or if the court omits to comply with the provisions of this 
section, the convening officer may, at his discretion, annul the 
proceedings and order a fresh trial by the same or another court- 
martial. 


$8. (1) When any person subject to this Act has been con- 
victed by a court-martial of any offence such court-martial may 
inquire into, and receive and record evidence of, any previous 
convictions of such person, either by a court-martial established 
under this Act or any other enactment or by a criminal court, and 
may further inquire into and record the service character of such 
person. 

(2) Evidence received under this section may be either oral 
or in the shape of entries in, or certified extracts from, court- 
martial books or other official records; and it shall not be neces- 
sary to give notice before trial to the person tried that evidence 
as to his previous convictions or service character will be received. 


99. When any property regarding which any offence appears 
to have been committed, or which appears to have been used for 


the commission of any offence, is produced before a court-martial 
during a trial, the court may make such order as it thinks fit for 
the proper custody of such property pending the conclusion of the 
trial, and if the property is subject to speedy or natural decay may, 
after recording such evidence as it thinks necessary, order it to 
be sold or otherwise disposed of. 
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CHAPTER VIII. 


CONFIRMATION, REVISION, PARDON AND REMISSION OF 
SENTENCES. 


100. No finding or sentence of a general or district court- 
martial shall be valid except so far as it may be confirmtd as 
provided by this Act 


101. The findings and semences of general courts-martial may 
be confirmed by the Governor-General in Council or by any officer 
empowered in this behalf by warrant of the Governor-General in 
Council. 


102. The findings and sentences of district courts-martial 
may be confirmed by any authority having power to convene a 
general court-martial, or by any officer empowered in this behalf 
by warrant of any such authority. 


103. A warrant issued under section 101 or section 102 may 
contain such restrictions, reservations or conditions as the authority 
issuing it may think fit 


104. (1) Save as provided in sub-sections (2) and (3), a 
finding and sentence of a field general court-martial shall not 
require to be confirmed, and may be carried out forthwith. 

(2) The finding and sentence of a field general court-martial 
shall require to be confirmed— 
(a) In the case of the trial of an officer, 
(b) in the case of a sentence of death or of imprison- 
ment tor a term exceeding two years, and 
(c) in any other case if so ordered by the convening 
authority. 
(3) Such finding and sentence may be confirmed by the con- 
vening authority or, if the convening authority so directs, by an 
authority superior to the convening authority. 


105. Subject to such restrictions as may be contained in any 
warrant issued under section 101 or section 102, a confirming 
authority may, if it confirms the sentence of a court-martial, miti- 
gate or remit the punishment thereby awarded, or commute that 
punishment for any punishment or punishments lower in the scale 
laid down in section 19. 


106. When any person subject to this Act is tried and sen- 
tenced by court-martial while on board ship, the finding and sentence 
so far as not confirmed and executed on board ship may be con- 
firmed and executed in like manner as if such person had been 
tried at the port of disembarkation. l 
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107. (1) Any finding or sentence of a court-martial which 
requires confirmation may be once revised by order of the confirm- 
ing authority; and on such revision, the court, if so directed by 
the confirming authority, may take additional evidence. 


* (2) The court, on revision, shall consist of the same officers 
as were present when the original decision was passed, unless any 
of those officers are unavoidably absent. 


(3) In case of such unavoidable absence the cause thereof 
shall be duly certified in the proceedings, and the court shall pro- 
ceed with the revision, provided that, if a general court-martial, 
it still consists of five officers, or, if a district court-martial, of 
three officers. 


108. Where a sentence passed by a court-martial which has 
been confirmed, or which does not require confirmation, is found 
for any reason to be invalid, the authority which would have had 
power under section 110 to commute the punishment awarded by 
the sentence if it had been valid may pass a valid sentence: 


Provided that the punishment awarded by the sentence so 
passed shall not be higher in the scale of punishments than, or 
in excess of, the punishment awarded by the invalid sentence. 


109. (1) Whenever, in the course of a trial by court-martial, 
it appears to the court that the person charged is of unsound mind 
and consequently incapable of making his defence, or that such 
person committed the act alleged, but was by reason of unsound- 
ness of mind incapable of knowing the nature of the act or that 
it was wrong or contrary to law, the court shall record a finding 
accordingly, and the president of the court shall forthwith report 
the case to the confirming authority, or, in the case of a field general 
court-martial, to the prescribed officer. 


(2) A confirming authority to whom a case is reported 
under sub-section (1) may, if # does not confirm the finding, take 
steps to have the accused person tried by the same or another 
court-martial for the offence with which he was originally charged. 


(3) A prescribed officer to whom a case is reported under 
sub-section (1) and a confirming authority confirming a finding 
in any case so reported to it shall order the accused person to be 
kept in custody in the prescribed manner, and, where the con- 
firming authority is not itself the Governor-General in Council, 
shall report the case for the orders of the Governor-General in 
Council. : 

(4) On receipt of a report under sub-section (1) or sub- 
section (3), the Governor-General in Council may order the 
accused person to be detained in a lunatic asylum or other suitable 


place of safe custody. 
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(5) Where an accused person, having been found by reason 
of unsoundness of mind to be incapable of making his defence, is 
in custody or under detention, the prescribed officer may— 

(a) if such person is in custody under sub-section (3), 
on the report of a medical officer that he is capable of malfing his 
defence, or 

(b) if such person is detained under sub-section (4), on 
a certificate such as is referred to in section 473 of the Code of 
Criminal Procedure, 1898, 
take steps to have such person tried by the same or another court- 
martial for the offence with which he was originally charged or, 
provided that the offence is a civil offence, by a criminal court. 

(6) A copy of every order made by the prescribed officer 
under sub-section (5) shall forthwith be sent to the Governor- 
General in Council. 


110. (1) When any person subject to this Act has been con- 
victed by a court-martial of any offence, the Governor-General in 
Council or the prescribed officer may— 


(a) either without conditions or upon any conditions 
which the person sentenced accepts, pardon the person or remit 
the whole or any part of the punishment awarded; or 

(b) mitigate the punishment awarded, or commute such 
punishment for any less punishment or punishments mentioned in 
this Act. 

(2) If any condition on which a person has been pardoned 
or a punishment has been remitted is, in the opinion of the authority 
which granted the pardon or remitted the punishment, not fulfilled, 
such authority may cancel the pardon or remission, and thereupon 
the sentence of the court shall be carried into effect as if such 
pardon had not been granted or such punishment had not been 
remitted : 

Provided that in the case of a person sentenced to imprison- 
ment, such person shall undergo only the unexpired portion of 
his sentence. ` 

(3) When under the provisions of section 23 a non-com- 
missioned officer is deemed to be reduced to the ranks, such reduc- 
tion shall, for the purposes of this section, be treated as a punish- 
ment awarded by sentence of a court-martial. 


CHAPTER IX. 


EXECUTION OF SENTENCES AND DISPOSAL OF PROPERTY. 


111. In awarding a sentence of death a court-martial shall, 
in its discretion, direct that the offender shall suffer death by being 
hanged by the neck until he be dead, or shall suffer death by being 
shot to death. 
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112. Whenever any person is sentenced under this Act to 
imprisonment, the term of his sentence shall, whether it has been 
revised or not, be reckoned to commence on the day on which the 
original proceedings were signed by the president. 

e 

113. Whenever any sentence of imprisonment is passed under 
this Act, or whenever any sentence so passed is commuted to 
imprisonment, the commanding officer of the person under sentence, 
or such other officer as may be prescribed, shall forward a warrant 
in the prescribed form to the officer in charge of the civil prison 
in which such person is to be confined, and shall forward him to 
such prison with the warrant: 


Provided that, in the case of a sentence of imprisonment for 
a period not exceeding three months, the confirming authority, or, 
in the case of a sentence which does not require confirmation, the 
court may direct that the sentence shall be carried out by confine- 
ment in air force custody: 

Provided further that on active service a sentence of imprison- 
ment may be carried out by confinement in such place as the officer 
commanding the forces in the field may, from time to time, appoint. 


114. Whenever, in the opinion of the Air Officer Command- 
ing His Majesty’s Air Forces in India, any sentence or portion of 
a sentence of imprisonment cannot, for special reasons, con- 
veniently be carried out in accordance with the provisions of sec- 
tion 113, such officer may direct that such sentence or portion of 
sentence shall be carried out by confinement in any civil prison 
or other fit place. 


115. When any sentence of detention is passed under this 
Act, or when any sentence so passed is commuted to detention, 
the punishment shall be carried out by detaining the offender in 
any military or air force detention barracks, detention cells or 
other military or air force custody. 


116. Whenever an order is duly made under this Act setting 
aside or varying any sentence, order or warrant under which any 
person is confined in a civil prison, a warrant in accordance with 
such order shall be forwarded by the prescribed offcer to the officer 
in charge of the prison in which such person is confined. 


117. Where a sentence of transportation is imposed by court- 
martial under section 58, the offender, until he is transported, shall 
be dealt with in the same manner as if he had been sentenced to 
rigorous imprisonment, and shall be deemed to have been under- 
going his sentence of transportation during the term of bhis 
imprisonment. 

118. When a sentence of fine is imposed by a court-martial 
under section 58 whether the trial was held within British India 
or not, a copy of such sentence, signed and certified by the presi- 
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dent of the court or the officer holding the trial, as the case may 
be, may be sent to any Magistrate in British India, and such 
Magistrate shall thereupon cause the fine to be recovered in 
accordance with the provisions of the Code of Criminal Procedure, 
1898, for the levy of fines as if it was a sentence of fine imposed 
by such Magistrate. 

119. (1) After the conclusion of a tral before any court- 
martial, the court or the authority confirming its finding or sentence 
or any authority superior to such authority, or, in the case of a 
finding or sentence which does not require confirmation, the officer 
commanding the unit within which the trial was held, may make 
such order as it or he thinks fit for the disposal by destruction, 
confiscation, delivery to any person claiming to be entitled to 
possession thereof, or otherwise, of any property or document 
produced before the court or in its custody, or regarding which 
any offence appears to have been committed or which has been 
used for the commission of any offence. 

(2) Where any order has been made under sub-section (1) 
in respect of property regarding which an offence appears to have 
been committed, a copy of such order signed and certified by the 
authority making the same may, whether the trial was held within 
British India or not, be sent to a Magistrate in any presidency- 
town or district in which such property for the time being is, and 
such Magistrate shall thereupon cause the order to be carried into 
effect as if it was an order passed by such Magistrate under the 
provisions of the Code of Criminal Procedure, 1898. 

Ex planation.—In this section the term “property’’ includes, 
in the case of property regarding which an offence appears to have 
been committed, not only such property as has been originally in 
the possession or under the control of any party but also any 
property into or for which the same may have been converted or 
exchanged, and anything acquired by such conversion or exchange 
whether immediately or otherwise. 


CHAPTER X. 
SPECIAL RULES RELATING TO PERSONS AND PROPERTY. 


120. (1) If am officer of the Indian Air Force thinks himself 
wronged by his commanding officer, or other superior officer, and 
on due application made to his commanding officer does not receive 
the redress to which he may consider himself entitled, he may 
complain to the Governor-General in Council in order to obtain 
justice. 

(2) If any airman thinks himself wronged in any matter 
by any officer other than the officer under whose command or orders 
he is serving, or by any airman, he may complain thereof to 
the officer under whose command or orders he is serving, and if he 
thinks himself wronged by the officer under whose command or 
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orders he is serving, either in respect of his complaint not being 
redressed or in respect of any other matter, he may complain thereof 
to his commanding officer, and if he thinks himself wronged by his 
commanding officer, either in respect of his complaint not being 
redrgssed or in respect of amy other matter, he may complain 
thereof to the prescribed officer; and every officer to whom a com- 
plaint is made in pursuance of this section shall cause such com- 
plaint to be inquired into, and shall, if on inquiry he is satisfied 
of the justice of the complaint so made, take such steps as may be 
necessary lor giving full redress to the complainant in respect of the 
matter complained of. 


121. (1) No president or member of a court-martial, no judge 
advocate, no party to any proceeding before a court-martial, or his 
legal practitioner or agent, and no witness acting in obedience to 
a summons to attend a court-martial, shall, while proceeding to, 
attending on or returning from a court-martial, be liable to arrest 
under civil or revenue process. 

(2) If any such person is arrested under any such process, 
he may be discharged by order of the court-martial. 

122. (1) No officer or person enrolled in the Indian Air Force 
shall be liable to be arrested for debt under any process issued by, 
or by the authority of, any civil or revenue court or revenue officer. 

(2) The judge of any such court may examine into any 
complaint made by suca person or his superior officer of the arrest 
of such person contrary to the provisions of this section, and 
may, by warrant under his hand, discharge the person, and award 
reasonable costs to the complainant, who may recover those costs in 
like manner as he might have recovered costs awarded to him by 
a decree against the person obtaining the process. 

(3) For the recovery of such costs no fee shall be payable 
to the court by the complainant. 


123. Neither the arms, clothes, equipment, accoutrements or 
necessaries of any person subject to this Act, nor any animal used 
by him for the discharge of his duty, shall be seized, nor shall the 
pay and allowances of any such person or any part thereof be 
attached, by direction of any civil or revenue court or any revenue 
officer, in satisfaction of any decree or order enforceable against him. 


124. Every person belonging to the Indian Air Force Reserve 
shall, when called out for or engaged upon or returning from 
training or service, be entitled to all the privileges accorded by 
sections 122 and 123 to a person subject to this Act. 

125. (1) On the presentation to any court by or on behalf of 
any person subject to this Act of a certificate, from the proper 
air force authority, of leave of absence having been granted to or 
applied for by him for the purpose of prosecuting or defending any 
suit or other proceeding in such court, the court shall, on the 
application of such person, arrange, so far as may be possible, 
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for the hearing and final disposal of such suit or other proceeding 
within the period of the leave so granted or applied for. 

(2) The certificate from the proper air force authority shall 
state the first and last day of the leave or intended leave, and set 
forth a description of the case with respect to which the leave 
was granted or applied for. 


(3) No fee shall be payable to the court in respect of the 
presentation of any such certificate, or in respect of any appli- 
cation by or on behalf of any such person for priority for the 
hearing of his case. 

(4) Where the court is unable to arrange for the hearing 
and final disposal of the suit or other proceeding within the period 
of such leave or intended leave as aforesaid, it shall record its reasons 
for having been unable to do so, and shall cause a copy thereof 
to be furnished to such person on his application without any pay- 
ment whatever by him in respect either of the application for such 
copy or of the copy itself. 

(5) If in any case a question arises as to the proper air force 
authority qualifed to grant such certificate as aforesaid, such ques- 
tion shall be at once referred by the court to an officer commanding 
a unit, whose decision shall be final. 


126. The following rules are enacted respecting the disposal 
of the property of every person subject to this Act who dies or 
deserts :— 

(1) The commanding officer of the unit to which the de- 
ceased person or deserter belonged shall secure all the moveable 
property belonging to the deceased or deserter that is in camp 
or quarters, and cause an inventory thereof to be made, and draw 
any pay and allowances due to such person. 


(2) In the case of a deceased person who has left in a 
Government savings bank (including any post office savings bank, 
however named) a deposit not exceeding one thousand rupees, the 
commanding offcer may, if he thinks fit, require the secretary 
or other proper official of the bank to pay the deposit to him forth- 
with, notwithstanding anything in any departmental rules, and after 
the payment thereof in accordance with such requisition, no per- 


‘son shall have any right in respect of the deposit except as herein- 


after provided. 

(3) In the case of a deceased person whose representative 
is on the spot and has given security for the payment of the ser- 
vice or other debts in camp or quarters (if any) of the deceased, 
the commanding officer shall deliver over any property received 
under clauses (1) and (2) to that representative. 

(4) In the case of a deceased person whose estate is not 
dealt with under clause (3), and in the case of any deserter, the 
commanding officer shall cause the moveable property to be sold 
by public auction, and shall pay the service and other debts in 
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camp or quarters (if any), and, in the case of a deceased person, 
the expenses of his funeral ceremonies, from the proceeds of the 
sale and from any pay and allowances drawn under clause (1) 
and from the amount of the deposit (if any) received under 
clause (2) i 


(5) The surplus, if any, shall, in the case of a deceased 
person, be paid to his representative (if any), or, in the event 
of no claim to such surplus being established within twelve months 
after the death, be remitted to the prescribed person. 


(6) In the case of a deserter, the surplus (if any) shall 
be forthwith remitted to the prescribed person and shall, on the 
expiry of three years from the date of his desertion, be forfeited 
to His Majesty, unless the deserter shall in the meantime have 
surrendered or been apprehended. 


Explanation.—A person shall be deemed to be a deserter 
within the meaning of this section who has without authority been 
absent from duty for a period of twenty-one days and has not 
subsequently surrendered or been apprehended. 


127. Property deliverable and money payable to the represen- 
tative of a deceased person under section 126 may, if the tc‘~*==lue 
or amount thereof does not exceed one thousand rupees, and if 
the prescribed person thinks fit, be delivered or paid to any person 
appearing to him to be entitled to receive it or to administer the 
estate of the deceased, without requiring the production of any 
~- probate, letters of administration, certificate or other such conclu- 
sive evidence of title; and such delivery or payment shall be a 
full discharge to those ordering or making the same and to the 
Secretary of State for India in Council from all further liability in 
respect of the property or money; but nothing in this section shall 
affect the rights of any executor or administrator or other represen- 
tative, or of any creditor of a deceased person against any person 
to whom such delivery or payment has been made. 


128. The provisions of section 126 shall, so far as they can 
be made. applicable, apply in the case of a person subject to this 
Act becoming insane or who, being on active service, is officially 
reported missing: 


Provided that, in the case of a person so reported missing, 


no action shall be taken under sub-sections (2) to (5), inclusive, 
of the said section, until one year has elapsed from the date of 
such report. 


CHAPTER XI. 


SUPPLEMENTAL. 


129 (1) The Governor-General in Council may make rules 
for the purpose of carrying into effect the provisions of this Act. 
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(2) In particular, and without prejudice to the generality 
of the foregoing power, such rules may provide for— 

(a) the discharge from the service of persons subject to 
this Act; 

(b) the specification of the punishments which mđy be 
awarded as field punishments under sections 21 and 25; 

(c) the assembly and procedure of courts of inquiry, and 
the administration of oaths or affirmations by such courts; 

(d) the convening and constituting of courts-martial; 

(e) the adjournment, dissolution and sittings of courts- 
martial; 

(f) the procedure to be observed in trials by courts- 
martial ; 

(g) the confirmation and revision of the findings and 
sentences of courts-martial ; 

(h) the carrying into effect sentences of courts-martial ; 

(4) the forms of orders to be made under the provisions 
of this Act relating to courts-martial and imprisonment; 

(j) the constitution of authorities to decide for what per- 
sons, to what amounts and in what manner, provision should be 
made for dependants under section 29, and the due carrying out 
of such decisions; and 

(k) any matter in this Act directed to be prescribed. 

(3) All rules made under this Act shall be published in the 
Gazette of India, and, on such publication, shall have effect as if 
enacted in this Act 


_ 130. The enactments specified in the Schedule are hereby 
amended to the extent and in the manner mentioned in the fourth 
column thereof. 


THE SCHEDULE. 
AMENDMENTS. 
(See section 130.) 





Year. No. Short title. Amendments. 











1860 | XLV |The Indian Penal Code. |(1) In the Explanation to section 
131, for the words “ or the Aur 
Force Act ” the words “ the Air 
Force Act or the Indian Aur 
Force Act, 1932” shall be sub- 
stituted. 


el 


- 
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Year. | No. | Short title. Amendments. 





(2) In section 139, for the words 
e “or the Air Force Act” the 
words “ the Air Force Act or 
the Indian Air Force Act, 1932” 
shall be substituted 


1881 XI |The Municipal Taxa- |In clause (a) of section 3, for the 
tion Act, 1881. words “ or the Air Force Act” 
the words “the Air Force Act, 
or the Indian Air Force Act, 
1932 ” shall be substituted. 


1899 II The Indian Stamp Act, |In Schedule I, in clause (a) of the 
1899. Exemptions to Article 4, after 
the figures “1911” the words 
and figures “or the Indian Air 
Force Act, 1932” shall be 
inserted. 


1901 II The Indian Tolls |In clause (b) of section 2, after the 
(Army) Act, 1901. words “ Air Force Act” the 
words “, the Indian Air Force” 

shall be inserted. 


1912 IV |The Indian Lunacy Act, |In section 12, for the words “ or 
1912. the Air Force Act” the words 
“ the Air Force Act or the Indian 
Air Force Act, 1932” shall be 
substituted. 


1925 Iy |The Indian Soldiers |In clause (b) of section 2, after the 
(Litigation) Act, 1925. | figures “1911” the words and 
figures “,or the Indian Air 
Force Act, 1932 ” shall be inser- 
ted. 


THE INDIAN TARIFF (WIRELESS BROADCASTING) 
AMENDMENT ACT, 1932. 


Act No. XV oF 1932. 
[8th Apru, 1932. 


An Act to provide funds to enable Government to continue wireless 
broadcasting in India, by increasing the import duties leviable 
on wireless reception apparatus. 


WHEREAS it is expedient to provide funds to enable Govern- 
ment to continue wireless broadcasting in India, by increasing the 
import duties leviable on wireless reception apparatus; it is hereby 
enacted as follows :— 

I—10 
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1. This Act may be called Tar Inprian Tarr (WIRELESS 
BROADCASTING) AMENDMENT Act, 1932. 


2. In Schedule II to the Indian Tariff Act, 1894,— 


(a) Item No. 43 shall be re-numbered as Item No. 42-B; 
and e 


(b) after Item No. 42-B, as so re-numbered, the following 
heading and item shall be inserted, namely :— 


“HARDWARE, IMPLEMENTS AND INSTRUMENTS. 


43 | WIRELESS RECEPTION INSRUMEN1S AND APPA- (Ad valoren. 

RATUS, and component parts thereof, inclu- 
ding all electric valves, amplifiers and 
loud-speakers which or not specially 
designed for purposes other than wireless 
reception or are not original parts of and 
imported along with instruments or appa- 
ratus so designed. 


3. Notwithstanding anything contained in section 4 of the 
Indian Finance (Supplementary and Extending) Act, 1931, the 
additional duty of customs imposed by that section shall not be 
levied on wireless reception apparatus comprised in Item No. 43 
of Schedule II to the Indian Tariff Act, 1894, as inserted by sec- 
tion 2 of this Act. 


50 per 
cent.” 


THE INDIAN EMIGRATION (AMENDMENT) ACT, 1932 


Act No. XVI or 1932. 
[30th September, 1932. 


An Act further to amend the Indian Emigration Act, 1922, for 
certain purposes. l 


WHEREAS it is expedient further to amend the Indian Emi- 
gration Act, 1922, for the purposes hereinafter appearing; it is 
hereby enacted as follows :— 


1. This Act may be called THE INDIAN EMIGRATION (AMEND- 
MENT) Act, 1932. 


2. For clause (b) of sub-section (2) of section 24 of the 
Indian Emigration Act, 1922 hereinafter referred to as the said 
Act), the following shall be substituted, namely :-— 


“(b) the licensing, supervision and control of persons in 
British India engaged in causing or assisting persons to 
emigrate and in the conveyance and accommodation of emigrants, 
and the prohibition of unlicensed persons from being so engaged”. 

3. In section 25 of the said Act,— 


(a) in clause (b) of sub-section (2), for the words “induces, 
or attempts to induce’’ the words ‘‘causes or assists or attempts 
to cause or assist’’ shall be substituted; and 
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(b) sub-section (3) shall be re-numbered as sub-section (4), 
and the following sub-section shall be inserted as sub-section (3), 
namely :— i 
“(3) When in the course of any proceedings in connec- 
tion with emigration in which a person licensed in accordance 
with rules framed under clause (b) of sub-section (2) of section 24 
is concerned, a breach of the provisions of this Act or of the rules 
made under this Act is committed, such person shall be liable to 
the punishment provided by sub-section (2), unless he shows that 
he was not responsible for and could not have prevented the 
commission of the breach.’’ 


4. In sub-section (3) of section 30 of the said Act, for the 
words “induces, or attempts to induce” the words ‘‘causes or 
assists or attempts to cause or assist” shall be substituted. 


THE CANTONMENTS (AMENDMENT) ACT, 1932. 


Act No. XVII or 1932. 
[30th September, 1932. 
An Act further to amend the Cantonments Act, 1924, for a certain 
purpose. 

Waras it is expedient further to amend the Cantonments 
Act, 1924, in the manner and for the purpose hereinafter appear- 
ing; it is hereby enacted as follows :— 

1. This Act may be called THE CANTONMENTS (AMEND- 
MENT) Act, 1932. 

2 In clause (ix) of section 2 of the Cantonments Act, 1924, 
after the words “Officer Commanding the District’’, where they 
occur for the first time, the words “or Officer Commanding-in- 
Chief, the Command’’ shall be inserted, and after the words ‘‘ Officer 
Commanding the District’’, where they occur for the second time, 
the words “and Officer Commanding-in-Chief, the Command”’ 
shall be added; and this insertion and addition shall be deemed to 
have been made on and to have effect from the 29th day of 
February, 1932. 


THE ANCIENT MONUMENTS PRESERVATION 
(AMENDMENT) ACT, 1932. 


Act No XVIII oF 1932. 
[30th September, 1932. 
An Act to amend the Ancient Monuments Preservation Act, 1904, 
for certain purposes. 


WHEREAS it is expedient to amend the Ancient Monuments 
Preservation Act, 1904, for the purposes hereinafter appearing; it 
is hereby enacted as follows :— 


Amendment 
of section 
30, Act VII 
of 1922. 


Short title. 


Amendment 
of clause 
(ix), section 
2, Act Il of 
1924 


Short title. 


Insertion of 
new section 
10-A ın Act 


VII of 1904. 


Power of 
Local 
Government 
to control 
mining, etc., 
near ancient 
monument. 


Substitution 
of new sec- 
tions for 
section 20, 
Act VII of 
1904. 


Power of 


Council to 
notify areas 
as protected. 


76 THE MADRAS LAW JOURNAL SUPPLEMENT. [XVIII OF 1932. 


1. This Act may be called THe Ancient MONUMENTS PRE- 
SERVATION (AMENDMENT) Act, 1932. 


2. After section 10 of the Ancient Monuments Preservation 
Act, 1904 (hereinafter referred to as the said Act), the following 
section shall be inserted, namely :— ° 


‘10-A. (1) If the Local Government is of opinion that mining, 
quarrying, excavating, blasting and other operations of a like nature 
should be restricted or regulated for the purpose of protecting or 
preserving any ancient monument, the Local Government may, by 
notification in the local official Gazette, make rules— 


(a) fixing the boundaries of the area to which the rules 
are to apply, 

(b) forbidding the carrying on of mining, quarrying, 
excavating, blasting or any operation of a like nature except in 
accordance with the rules and with the terms of a licence, and 


(c) prescribing the authority by which, and the terms on 
which, licences may be granted to carry on any of the said opera- 
tions, 

(2) The power to make rules given by this section is sub- 
ject to the condition of the rules beizz made after previous publi- 
cation. 


(3) A rule made under this section may provide that any 
person committing a breach thereof shall be punishable with fine 
which may extend to two hundred rupees. 


(4) If any owner or occupier of land included in a notifica- 
tion under sub-section (1) proves to the satisfaction of the Local 
Government that he has sustained loss by reason of such land being 
so included, the Local Government shall pay compensation in respect 
or such loss.” 


3. For section 20 of the said Act and its heading “Excava- 
ton”, the following sections and heading shall be substituted, 
namely :— 


“Archaeological Excavation. 


20. (1) If the Governor-General in Council, after consulting 
the Local Government, is of opinion that excavation for archæo- 
logical purposes in any area should be restricted and regulated in 
the interests of archxological research, the Governor-General in 
Council may, by notification in the Gazette of India specifying 
the boundaries of the area, declare it to be a protected area. 


(2) From the date of such notification all antiquities buried 
in the protected area shall be the property of the Government and 
shall be deemed to be in the possession of Government, and shall 
remain the property and in the possession of Government until 
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ownership thereof is transferred; but in all other respects the 
rights of any owner or occupier of Jand in such area shall not be 
affected. f 

20-A.(1) Any officer of the Archæological Department or any 
persoħ holding a licence under section 20-B may, with the written 
permission of the Collector, enter upon and make excavations in 
any protected area. 


(2) Where, in the exercise of the power conferred by sub- 
section (1), the rights of any person are infringed by the occupa- 
tion or disturbance of the surface of any land, the Government 
shall pay to tbat person compensation for the infringement. 

20-B.(1) The Governor-General in Council may make rules— 

(a) prescribing the authorities by whom licences to 
excavate for archæological purposes in a protected area may be 
granted ; 

(b) regulating the conditions on which such licences may 
be granted, the form of such licences, and the taking of security 
from licensees ; 

(c) prescribing the manner in which antiquities found by 
a licensee shall be divided between Government and the licensee; 
and 

(d) generally to carry out the purposes of section 20. 

(2) The power to make rules grven by this section is sub- 
ject to the condition of the rules being made after previous publi- 
cation. 


(3) Such rules may be general for all protected areas for 
the time being, or may be special for any particular protected 
area or areas. 


(4) Such rules may provide that any person committing a 
breach of any rule or of any condition of a licence shall be punish- 
able with fine which may extend to five thousand rupees, and 
may further provide that where the breach has been by the agent 
or servant of a licensee the licensee himself shall be punishable. 


20-C. If the Governor-General in Council is of opinion that 
a protected area contains an ancient monument or antiquities of 
national interest and value, he may direct the Local Government 
to acquire such area, or any part thereof, and the Local Govern- 
ment may thereupon acquire such area or part under the Land 
Acquisition Act, 1894, as for a public purpose.”’ 
4. In section 21 of the Act,— 
(a) the words “amount of’’, where they first occur, shall 
be omitted, and 
(b) for the words ‘‘touching the amount’’ the words “in 
respect” shall be substituted. 
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THE TRADE DISPUTES (AMENDMENT) ACT, 1932. 


Act No. XIX or 1932. 
[30th September, ¥932. 
An Act to amend the Trade Disputes Act, 1929, for certoin purposes. 


WHEREAS it is expedient to amend the Trade Disputes Act, 


1929, for the purposes hereinafter appearing; it is hereby enacted 
as follows :— 


1. This Act may be called THz Trane Disputes ( AMEND- 
MENT) Act, 1932. 


2. In section 13 of the Trade Disputes Act, 1929,— 
(a) in sub-section (1),— 

(+) for the words ‘‘except with the consent in writing 
of the Secretary of the Trade Union or of the person, firm or 
company in question” the words “if the Trade Union, person, 
firm or company in question has preferred a request to the Court or 
Board that such information shall be treated as confidential” shall 
be substituted, and 

(1+) for the words “without such consent”? the words 
“without the consent in writing of the Secretary of the Trade Union 
or the person, firm or company in question, as the case may be’’ 
shall be substituted ; 

(b) im sub-section (2), after the words “before a Court or 
Board” the word ‘‘wilfully’’ shall be inserted; and 

(c) after sub-section (2) the following sub-sections shalt 
be inserted, namely :— 

(3) No Criminal Court inferior to that of a Presi- 
dency Magistrate or a Magistrate of the first class shall try any 
offence under this section. 

(4) No Criminal Court shall take cognizance of any of- 
fence under this section except with the previous sanction of the 
authority appointing such Court or Board; and no Civil Court 
shall without the like sanction entertain any suit against a mem- 
ber of a Court or Board, or any person present at or concerned 
in the proceedings before a Court or Board, for any matter arising 


out of such proceedings.”’ 
THE PORT HAJ COMMITTEES ACT, 1932. 


Act No. XX or 1932. 
[1st October, 1932. 


An Act to establish Committees in the principal ports of pilgrim 
trafic to assist Muslim pilgrims to the Hiedjas. 
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WHEREAS it is expedient to establish Committees in the princi- 
pal ports of pilgrim traffic to assist Muslim pilgrims to the Hedjaz; 
it is hereby enacted as follows :— 


1. (1) This Act may be called TBE Port Hay COMMITTEES 
Act, 1932. 


(2) It extends in the first instance to the Presidencies of 
Bombay and Bengal, but the Governor-General in Council may, by 
notification in the Gazette of India, extend it to any other maritime 
province. 

(3) This section shall come into force at once, and the re- 
maining provisions of this Act shall come into force in any pro- 
vince to which the Act extends on such date as the Governor- 
General in Council may, by notification in the Gazette of India, 
appoint in this behalf. 


2. In this Act, unless there is anything repugnant in the sub- 
ject or context,— 


(a) a “ pilgrim ” means a Muslim proceeding on or return- 
ing from pilgrimage to the Hedjaz; and 

(b) a “pilgrim ship’’ means a ship conveying or about to 
convey pilgrims from or to any port in British India to or from 
any port in the Red Sea other than Suez. 


3. As soon as may be after this Act comes into force in the 
Presidency of Bengal, there shall be constituted a committee, to be 
called the Port Haj Committee of Calcutta, and as soon as this Act 
comes into force in the Presidency of Bombay, there shall be consti- 
tuted two committees, to be called the Port Haj Committee of 
Bombay and the Port Haj Committee of Karachi, respectively, 


4. (1) The Port Haj Committee of Calcutta shall consist of 
nineteen members as follows :— 


(a) seven members to be nominated by the Local Govern- 
ment, of whom not more than five shall be officials; 


(b) two members to be elected by the elected Muslim 
Councillors and elected Muslim Aldermen of the Corporation of 
Calcutta ; 


(c) six members to be elected by an electorate consisting 

of— 

(+) the elected Muslim members of the Bengal Legis- 
lative Council, 

(11) the Muslim members of the Council of State and 
_ of the Legislative Assembly, elected by constituencies in the Presi- 
dency of Bengal, and 

(1) the elected Muslim members of the Bengal Medi- 
cal Council; and 
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(d) four members to be co-opted by the elected members 
of the Committee. 


(2) The Port Haj Committee of Bombay shall consist of 
nineteen members as follows :— | 
(a) seven members to be nominated by the Local’ Go- 
vernment, of whom not more than five shall be officials; 


(b) two members to be elected by the elected Muslim 
members of the Municipal Corporation of the City of Bombay; 


(c) six members to be elected by an electorate consisting 
of— 


(+) the elected Muslim members of the Bombay Legis- 
lative Council, 

(*) the Muslim members of the Council of State and 
of the Legislative Assembly, elected by constituencies in the Presi- 
dency of Bombay, and 

(1%) the elected Muslim members of the Bombay Medi- 
cal Council; and 

(d) four members to be co-opted by the elected mem- 
bers of the Committee. 


(3) The Port Haj Committee of Karachi shall consist of 


seventeen members as follows :— 


(a) six members to be nominated by the Local Govern- 
ment, of whom not more than five shall be officials: 


(b) two members to be elected by the elected Muslim 
members of the Municipality of Karachi; 


(c) fve members to be elected by the electorate defined 
in clause (c) of sub-section (2); and 


(d) four members to be co-opted by the elected members 
of the Committee. 


o (4) An elected member of a Port Haj Committee need not 
be a member of the electorate which elects him. 


(5) A member of a Port Haj Committee nominated by a 
Local Government may be nominated by virtue of office. 


5. (1) The Local Government may propose to the Governor- 
General in Council a draft of rules altering the composition of a 
Port Haj Committee, and the Governor-General in Council, after 
previous publication of the draft in accordance with the provisions 
of section 23 of the General Clauses Act, 1897, shall take the 
draft into consideration. 


(2) The draft in the form finally approved by the Governor- 
General in Council shall be published in the Gazette of India and 
in the local official Gazette, and thereupon the composition of the 
Port Haj Committee shall be altered accordingly. 
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6. (1) When any port, other than Calcutta, Bombay or Kara- 
chi, situated in any province to which this Act extends, is appointed 
to be a port for pilgrim traffic in pursuance of sub-section (1) of 
section 150 of the Indian Merchant Shipping Act, 1923, the 
Goveynor-General in Council may, subject to the condition of pre- 
vious publication, make rules providing for the composition of a 
Port Haj Committee for such port, and shall cause the Com- 
mittee to be constituted accordingly. 


(2) The provisions of this Act shall apply to such Com- 
mittee when constituted. 


7. (1) The election and co-option of members of Port Haj 
Committees shall be conducted in accordance with rules to be made 
in this behalf by the Local Government. 


(2) As soon as may be after the election and co-option of 
members of a Port Haj Committee, the Local Government shall 
make the nominations permitted by section 4, and shall publish in 
the local official Gazette a list of the names of all members nomi- 
nated, elected and co-opted: 


Provided that the failure of anybody to elect or to co-opt 
a member shall not prevent the Local Government from making 
nominations or from publishing the list of members as provided 
in this sub-section: 

Provided further that the list of members of a new Com- 
mittee shall not be published before the expiry of three years 
from the date of the publication of the list of members of the 
Committee which it is replacing. 


8. (1) Where a member of a Port Haj Committee is nomi- 
nated by virtue of his office, the person for the time being holding 
the office shalt be a member until the Local Government otherwise 
directs. 


(2) The term of office of other members (except members 
filling casual vacancies) shall be not less than three years, com- 
mencing on the day following the publication of the list of mem- 
bers under sub-section (2) of section 7, and ending on the date of 
the publication of the list of members of the next Committee. 


9. (1) At such time as the Local Government may deem to be 
expedient before or after the expiry of the period of three years 
after the publication of the list of members of a Committee under 
sub-section (2) of section 7, the Local Government shall take 
or cause to be taken all necessary steps for the election, co-option 
and nomination of members of the new Committee. 


(2) No person shall be ineligible for election, co-option or 
nomination to a Port Haj Committee on the ground that he is or has 
been a member of a Port Haj Committee. 
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10. The Local Government may make rules— 


(a) prescribing the disqualifications which shall disqualify 
any person from being elected, co-opted or nominated as member 
of a Port Haj Committee ; 

(b) providing for the decision of doubts and disputes *relat- 
ing to the election and co-option of members; 

(c) regulating the resignation of members; 

(d) prescribing the reasons for which members may be re- 
moved, and providing for their rexoval; 


(e) regulating the filling of casual vacancies and the term 


of office of members filling casual vacancies; and 


(f) providing for any other matter which the Local Govern- 
ment may deem to be expedient for the proper constitution of 
Port Haj Committees. 


11. (1) After the publication of the list of members of a Port 

Haj Committee under sub-section (2) of section 7, the Local 
Government shall direct the Committee to elect one of 1ts members 
to be Chairman within a time to be specified in such direction. 

(2) If within the time so specified the Committec fails to 
elect a Chairman, the Local Government may appoint a member of 
the Committee to be Chairman of the Committee. 

(3) An elected Chairman shall not take up his office until 
his election has been approved by the Local Government. 


(4) 'A' Port Haj Committee may elect from amongst its mem- 
Fers not more than two members to be Vice-Chairmen. 


(5) The appointment or election of Chairmen and Vice- 
Chairmen shall be notified in the local official Gazette. 


12. The Local Government may make rules— 
(a) prescribing the term of office of Chairmen; 
(b) prescribing the powers and duties of Chairmen; 
(c) regulating the resignation of Chairmen; 
(d) prescribing the reasons for which Chairmen and Vice- 
Chairmen may be removed, and providing for their removal; and . 


(e) regulating the filling of casual vacancies in the office 
of Chairman and the term of office of persons filling such vacancies. 


13. A Port Haj Committee may, with the previous sanction 
of the Local Government, make by-laws— 


(a) prescribing the term of office of Vice-Chairmen; 


(b) prescribing the powers and duties of Vice-Chairmen, 
and also the powers and duties of the Chairman in so far as they 
have not been prescribed by rules under section 12; 


(c) regulating the resignation of Vice-Chairmen; and 
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(d) regulating the filling of casual vacancies in the office 
of Vice-Chairman, and the term of office of persons filling such 
vacancies. 


14. (1) Until the expiry of a period of four years from the 
date®of the publication of the list of members of a Port Haj Com- 
mittee on its first constitution, the Local Government shall, in con- 
sultation.,with the Committee, appoint, for each Port Haj Com- 
mittee, a person to be Executive Officer, who shall also be Secre- 
tary to the Committee, and shall also in like manner appoint such 
other officers and servants as it may consider necessary for the effi- 
cient discharge of the duties of the Committee. 

(2) The Local Government may make rules— 

(a) regulating the relations between a Port Haj Com- 
mittee and its Executive Officer; 

(5) regulating the subordination of the other officers and 
servants of a Port Haj Committee to the Committee and to the 
Executive Officer ; 

' (c) determining the conditions of service of an Execu- 
tive Officer and other officers and servants; 

(d) prescribing the powers and duties of the Executive 
Officer in so far as they are not prescribed by this Act; and 

(e) prescribing the powers and duties of the other officers 
and servants of a port Haj Committee. 

(3) Rules made under sub-section (2) may authorise a 
Port Haj Committee to make by-laws providing for any of the 
matters specified in that sub-section in so far as such matters are 
not provided for in the rules. 


15. (1) Within the period of four years referred to in sub- 
section (1) of section 14 the Local Government may, and on the 
expiry of that period the Local Government shall, by notification 
in the local official Gazette, authorise a Port Haj Committee to 
appoint its Executive Officer, and to appoint such other officers 
and servants as the Committee may deem to be necessary for the 
efficient discharge of its duties. 

(2) Such authorisation may impose such restrictions and 
conditions as the Local Government may think fit. 


(3) A Port Haj Committee so authorised may make by-laws 
providing for any of the matters specified in sub-section (2) of sec- 
tion 14, and may cancel any rule made under that sub-section in 
so far as it applies to such Committee and its officers and servants. 


16. The pay and allowances and expenses lawfully incurred 
in respect of an Executive Officer or other officer or servant ap- 
pointed by the Local Government under section 14 shall be paid 
by the Governor-General in Council, and the pay, allowances and 
expenses lawfully incurred in respect of an Executive Officer or 
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other officer or servant appointed by a Committee under section 15 
shall be paid by the Committee out of the funds at its disposal. 


17. (1) A Port Haj Committee shall meet at least once in every 
month during the four months before the Haj Day and during the 
two months after the Haj Day, and at least once in each “three 
months during the rest of the year. 

(2) The number of members required to make a quorum at 
any meeting shall be six. 

(3) All matters shall be decided by a majority of the mem- 
bers present, and in the event of an equality of votes the Chair- 
man or other person presiding shall have a casting vote. 

(4) A Port Haj Committee may make by-laws— 

(a) regulating the convening of its meetings; 

(b) regulating the conduct of business at its meetings; 

(c) prescribing the registers and records which shall be 
maintained ; . 

(d) providing for the publication of its proceedings and 
of any other matters of interest to pilgrims; and 

(e) providing for any other matter which the Committee 
may deem necessary for the regulation of its meetings and its 
business : 

Provided that the Local Government may, at any time before 
the first meeting of a Committee after the commencement of this 
Act, frame instructions for the Committee on all or any of the 
matters specified in this sub-section, and such instructions shall be 
deemed to be by-laws made by the Committee under this sub- 
section until they are superseded by by-laws so made. 

(5) Anything done or any proceeding taken by a Port Haj 
Committee shall not be questioned on the ground of any vacancy 


in the Committee, or on account of any defect or irregularity not 
affecting the merits of the case. 


18. (1) The duties of a Port Haj Committee shall be— 

(a) to collect and disseminate information useful to pil- 
grims; 

(b) to advise and assist pilgrims during their stay at the 
port, while proceeding to or returning from the Hedjaz, in all 
matters including vaccination, inoculation, medical inspection and 
issue of passes and passports, and to co-operate with the local 
authorities concerned in such matters; 

(c) to give relief to indigent pilgrims; 

(d) to negotiate and co-operate with railways and ship- 
ping companies for the purpose of securing travelling facilities for 
ilgrims ; 
i (e) to find suitable Muslims for employment by ship- 

ping companies on pilgrim ships; 


-~ 
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(f) to bring the grievances of pilgrims and any irregu- 
larities or omissions on the part of a master or owner of a pilgrim 
ship in the carrying out of the provisions of the Indian Merchant 
Shipping Act, 1923, to the notice of the authorities concerned, and 
to syggest remedies; 

(g) to authorise whenever practicable an individual pil- 
grim or a committee of pilgrims on board a pilgrim ship to re- 
present the grievances of the pilgrims to the master or owner of 
the ship; and 

(A) such other duties in connection with the pilgrim traffic 
as may be entrusted to it by Government. 

(2) The Local Government shall afford all reasonable assist- 
ance to the Port Haj Committee in the discharge of the duties 
imposed by this section. 


19. (1) Each Port Haj Committee shall appoint one or more 
sub-committees composed of two of its members, whose duties shall 
be the inspection of pilgrim ships. 

(2) Any such sub-committee when inspecting a pilgrim ship 
shall be accompanied by the certifying officer appointed for the 
port under section 151 of the Indian Merchant Shipping Act, 1923, 
or by the Surveyor of the ship or other person deputed by the 
certifying officer. 

(3) The Executive Officer of a Port Haj Committee or a 
sub-committee appointed under sub-section ( 1) may enter and 
inspect any pilgrim ship advertised or offering to sail from or 
which has returned to the port for which the Committee is 
constituted. 


(4) A master or any officer of a pilgrim ship who fails to 
render every reasonable facility for such inspection shall be punish- 
able with fine which may extend to five hundred rupees. 


(5) No Magistrate other than a Presidency Magistrate or 
Magistrate of the first class shall take cognizance of an offence 
punishable under sub-section (4), and such Magistrates shall take 
cognizance of such offence only on written complaint by the Chair- 
man of the Port Haj Committee concerned. 


20. In each port in which there is a Port Haj Committee 
there shall be created a fund, to be called the Haj Fund of the 
port concerned, and there shall be placed to the credit thereof the 
following sums, in so far as they arise or have arisen in the port 
concerned, namely :— 

(a) the interest on all deposits made by pilgrims under 
clause (b) of section 208-A of the Indian Merchant Shipping Act, 
1923 ; 

(6) sums realised from the sale of the effects of deceased 
pugrims and sums of money left by deceased pilgrims, which are 
unclaimed and have lapsed to Government; 
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(c) any fees which may be levied for the issue of visitors’ 
passes to friends and relations of pilgrims who desire to go on 
board a pilgrim ship; 

(d) the amount now standing to the credit of the fund 
known as the Indigent Pilgrims’ Fund: provided that such ameunt 
shall be applied by the Committee solely for the relief, of indigent 
pilgrims ; 

‘(e€) any sums received by the Haj Fund from’ private 
sources; and 

(f) any sums allotted by Government to the Haj Fund. 


21. A Haj Fund of a port shall, subject to rules made under 
section 22, be under the control and management of the Port Haj 
Committee for that port, and shall be applicable to the payment 
of charges and expenses incidental to the objects specified in sec- 
tion 18, and of any other object specified by rules made under 
clause (c) of section 22. 


22. The Local Government may, subject to the control of 
the Governor-General in Council, make rules— 

(a) providing for the custody of Haj Funds; 

(b) regulating the investment of balances of Haj Funds; 

(c) prescribing the objects to which Haj Funds shall be 
applicable, in addition to those prescribed in section 18; 

(d) fixing the limits of expenditure which may be incurred 
by a Committee without sanction, and providing for the grant of 
sanction for expenditure exceeding those limits ; 

(e) regulating the preparation, submission and approval of 
the budgets of Committees. 

(f) prescribing the accounts to be kept by Gomme and 
providing for the audit and publication thereof; 

(g) prescribing the returns, statements and reports to be 
submitted by Committees; and 

(h) generally providing for the control of Committees in 
respect of financial matters. 

23. (1) Rules made by the Local Government under this Act 
shall be made by notification in the local official Gazette and shall 
be subject to the condition of previous publication. 

(2) By-laws made by a Port Haj Committee shall be sub- 
mitted to the Local Government, and shall not take effect until 
they have been confirmed by the Local Government. 

(3) By-laws which have been confirmed by the Local 
Government shall be published in the local official Gazette. 


24. (1) On the date on which this Act comes into force in 
the Presidency of Bombay, sections 8, 9 and 10 of the Protection 
of Pilgrims Act, 1887, shall be repealed. 
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, (2) On the date on which this Act comes into force in the 
Presidency of Bengal, sections 8, 9 and 10 of the Protection of 
Muhammadan Pilgrims Act, 1896, shall be repealed 


THE.CODE OF CRIMINAL PROCEDURE (AMENDMENT) 
ACT, 1932. 


Act No. XXI oF 1932. i 
[1st October, 1932. 
An Act further to amend the Code of Criminal Procedure, 1898, 
for a certawm purpose. 


WHEREAS it is expedient further to amend the Code of Crimi- 
nal Procedure, 1898, for the purpose hereinafter appearing; it is 
hereby enacted as follows :— 

1. This Act may be called THe Cope of CRIMINAL PROCE- 
DURE (AMENDMENT) Act, 1932. 

2. In section 526 of the Code of Criminal Procedure, 1898,— 

(a) in sub-section (5), for the words “has power under 
this section to award by way of costs’’ the words “may under this 
section award by way of compensation” shall be substituted; 

(b) in sub-section (6-A), for the word “costs?’ the word 
“‘compensation” shall be substituted, and for the words “any 
expenses reasonably incurred by such person in consequence of 
the application’’ the words “such sum not exceeding two hundred 
and fifty rupees as it may consider proper in the circumstances of 
the case’’ shall be substituted: 

(c) for sub-section (8) the following sub-section shall be 
substituted, namely :— 

“(8) If in any inquiry under Chapter VIII or Chapter 
XVIII on in any trial, any party interested intimates to the Court 
at any stage before the defence closes its case that he intends to 
make an application under this section, the Court shall, upon his 
executing, if so required, a bond without sureties, of an amount 
not exceeding two hundred rupees that he will make such applica- 
tion within a reasonable time to be fixed by the Court, adjourn 
the case for such a period as will afford sufficient time for the 
application to be made and an order to be obtained thereon: 


Provided that nothing herein contained shall require the 
Court to adjourn the case upon a second or subsequent intimation 
from the same party, or, where an adjournment under this sub- 
section has already been obtained by one of several accused, upon 
a subsequent intimation by any other accused’’; 

(d) to sub-section (9) the following Explanation shall be 
added, namely :— 

“Explanation —Nothing contained in sub-section (8) or sub- 
section (9) restricts the powers of a Court under section 344”; 


Shord title. 


Amendment 
of section 
526, Act V 
of 1898, 


88 THE MADRAS LAW JOURNAL SUPPLEMENT.|XxI & xx110F 1932. 


(e) after sub-section (9) as so amended the following sub- 
section shall be added, namely :— 

(10) If, before the argument (if any) for the admission 
of an appeal begins, or, in the case of an appeal admitted, before 
the argument for the appellant begins, any party interestede inti- 
mates to the Court that he intends to make an application under 
this section, the Court shall, upon such party executing, if so 
required, a bond without sureties of an amount not exceeding two 
hundred rupees that he will make such application within a reason- 
able time to be fixed by the Court postpone the appeal for such a 
period as will afford sufficient time for the application to be made 
and an order to be obtained thereon.”’ 


THE TEA DISTRICTS EMIGRANT LABOUR ACT, 1932. 


Act No XXII or 1932. 


[8th October, 1932. 
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CHAPTER IV. 
RESTRICTED RECRUITING AREAS 


SECTIONS. 
26. Power to declare restricted recruiting areas 
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SUPPLEMENTAL 
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Power to detain and return sick persons. 

Power to return person improperly recruited 

Power to enforce the provisions of sections 33 and 3. 
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SBEN SALER 


THE SCHEDULE 


An Act to amend the law relating to emigrant labourers im the tea 
districts of Assam. 
WHEREAS it is expedient to amend the law relating to emigrant 
labourers in the tea districts of Assam; it is hereby enacted as 
follows :— 


CHAPTER I. 


PRELIMINARY. 
1. (1) This Act may be called THe Tra Districts EMIGRANT 
Lasour Acr, 1932. 

(2) It extends to the whole of British India, including the 
Sonthal Parganas. 

(3) It shall come into force on such date as the Governor- 
General in Council may, by notification in-the Gazette of India, 
appoint. 

2. In this Act, unless there is anything repugnant in the sub- 
ject or context,— 

(a) “tea district” means any of the following districts in 
the province of Assam, namely,— 

Lakhimpur, Sibsagar, Nowgong, Darrang, Kamrup, Goal- 
para, Cachar and Sylhet, and the Balipara Frontier Tract: 

(b) “tea estate’ means an estate, situated in the tea dis- 
tricts, any part of which is used or is intended to be used for the 
cultivation or manufacture of tea,or for any purpose connected 
therewith ; 
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(c) “recruiting province’ means any province other than 

(d) “adult? means a person who has completed his six- 
teenth year, and “child” means a person who is not an adult; 

(e) a “labourer” means an adult working on wages not 
exceeding fifty rupees a month, but does not include a clerk or 
domestic servant, or a mechanic, carpenter, mason, bricklayer or 
other artisan; 


(f) an “assisted emigrant” means an adult who, after the 
commencement of this Act, has left his home in any recruiting 
province or in any Indian State, is proceeding through any part 
of British India to any place in Assam to work as a labourer on 
a tea estate, and has received assistance from any person, 


but does not include any person who at any time within 
two preceding years has worked as a labourer on a tea estate; 


(g) ‘‘assistance’’ means the gift or offer of any money, 
goods or ticket entitling to conveyance to any person as an induce- 
ment to such person to proceed to Assam to work as a labourer 
on a tea estate, and ‘‘assisted” and “with assistance’ when used 
with reference to any person mean that such person has received 
assistance ; 

(h) an ‘‘emigrant labourer’? means a person who has last 
entered Assam as an assisted emigrant and is employed on a tea 
estate, 

and includes any person who, having accompanied an 
assisted emigrant to Assam as a child dependent on him, has 
become an adult and is so employed, 

but does not include any person who, at any time after his 
last entry into Assam and after he has become an adult has taken 
employment not on a tea estate; 

(+) the “family” of any person includes the following, if 
living with him, namely,— 

(1) in the case of a male,—his wife and any child and 
aged or incapacitated relative dependent on him, 

(11) in the case of a married woman,—her husband and 
any child and aged or incapacitated relative dependent on her or 
on her husband, and . 

(i) ın the case of any other woman,—any child and aged 
or incapacitated relative dependent on her, 

and in the case of an emigrant labourer, includes any per- 
son who, having accompanied him to Assam as a child dependent 
on him, has become an adult and is living with him; 

(j) “employing interest’? means any employer of labourers, 
or any group or association of such employers; and 

(k) ‘prescribed’? means prescribed by rules made by the 
Governor-General in Council. 
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3. (1) The Governor-General in Council may appoint a per- 
son to be Controller of Emigrant Labour, to exercise the powers 
and discharge the duties conferred and imposed upon the Controller 
by or under this Act. 


l (2) The Governor-General in Council may also appoint one 
or more Deputy Controllers of Emigrant Labour, who shall exer- 
cise such of the powers and discharge such of the duties of the 
Controller as the Governor-General in Council may determine. 

(3) The Controller may, from time to time and subject to 
the control of the Governor-General in Council, make a distribu- 
tion of work as between himself and the Deputy Controllers. 

(4) The Controller and Deputy Controllers shall be deemed 
, to be public servants within the meaning of the Indian Penal Code. 


4. The Controller shall have power— 

(a) to enter— 

(+) all open places on a tea estate, 

(3) any enclosed place on a tea estate where he knows 
or has reason to believe emigrant labourers are working or are 
accommodated, 

(nt) any office of a tea estate, 

(tv) amy office or depot maintained by a labour recruiting 
agency, in Assam or in a recruiting province, 

(v) any train, vessel or vehicle which he knows or has 
reason to believe is being used for the conveyance of assisted 
emigrants ; 

(b) to inspect, in any office or depot mentioned in sub- 
clauses (îs) and (tw) of clause (a), any register or other document 
required to be kept under this Act; 

(c) to carry out in any place mentioned in clause (a) any 
inquiry which he may deem to be expedient for carrying out the 
purposes of this Act; and 

(d) to do any other reasonable act which may be expedient 
in the discharge of his duties. 

5. (1) In order to meet expenditure incurred in connection 
with the Controller, the Deputy Controllers and their staff, or 
under this Act, an annual cess shall be levied, to be called the 
Emigrant Labour Cess. 

(2) It shall be paid in respect of the entry into Assam of 
each assisted emigrant and shall be payable by the employing 
interest on whose behalf he was recruited. 

(3) It shall be levied at such rate, not exceeding nine rupees, 
for each such emigrant as the Governor-General in Council may, 
by notification in the Gazette of India, determine for the year of 
levy. 
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(4) The proceeds of the cess shall be credited to a fund, 
to be called the Emigrant Labour Fund, to be administered by the 
Governor-General in Council. 

6. (1) The Governor-General in Council may, by notification 
in the Gazette of India, make rules— l ° 

(a) prescribing the agency which shall collect the Emigrant 
Labour Cess; 

(b) prescribing the returns to be submitted to such agency 
by employers of emigrant labourers, and by persons who recruit 
or forward emigrant labourers, and the form and date of such 
returns ; 

(c) regulating the procedure of the collecting agency ; 

(d) prescribing the mode of payment of the cess; 

(e) determining the date when any sum payable as cess 
shall be an arrear; 

(f) declaring that an arrear of cess may be recovered as 
an arrear of land-revenue and prescribing the procedure to be 
followed to secure such recovery; and 

(g) generally, to secure the equitable collection of the cess. 


CHAPTER II. 
REPATRIATION. 


7. Every emigrant labourer, on the expiry of three years from 
the date of his entry into Assam, shall have the right of repatria- 
tion as against the employer employing him at such expiry. 


8. (1) Any emigrant labourer who, before the expiry of three 
years from his entry into Assam, is dismissed by his employer, 
otherwise than for wilful and serious misconduct, shall have the 
right of repatriation against such employer. 

(2) Where any emigrant labourer is dismissed by his employer 
before the expiry of three years from his entry into Assam, and 
his employer refuses or fails to repatriate him, the labourer may 
apply to the Controller, and the Controller, after such inquiry as 
he may think fit and after giving the employer an opportunity to 
be heard, may declare that the labourer has the right of repatriation 
against such employer. 


9, (1) Where an emigrant labourer other than a married woman 
living with her husband and having no child living with her dies 
within three years of his entry into Assam, the family of such 
labourer shall be entitled to be repatriated by the employer last 
employing him. 

(2) Where such deceased labourer leaves a widow, she shall 
be deemed to be an emigrant labourer in whom a right of repatria- 
tion has arisen. 
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(3) Where there is no such widow, the Controller shall have 
all powers necessary to enforce the rights of the family under this 
section, and may take such action as he may deem to be expedient 
in their interests. 

40. (1) An emigrant labourer may, before the expiry of three 
years from his entry into Assam, apply to the Controller for a 
declaration of his right to repatriation on any of the following 
grounds, namely,— 

(a) that his state of health makes it imperative that he 
should leave Assam, or 

(b) that his employer has failed to provide him with work 
suited to his capacity, at the normal rate of wages for that class 
of work, or 


(c) that his employer has unjustly withheld any portion , 


of any wages due to him, or 
(d) any other sufficient cause. 

(2) An emigrant labourer may, before the expiry of one 
year from his entry into Assam, apply to the Controller for a 
declaration of his right to repatriation on any of the following 
grounds, namely,— 

(a) that he was recruited by coercion, undue influence, 
fraud or misrepresentation, or 

(b) that he was recruited otherwise than in accordance 
with the provisions of tHis Act and the rules made thereunder. 

(3) The Controller, after such inquiry as he may think fit 
and after giving the employer an opportunity to be heard, may de- 
clare that an emigrant labourer applying under this section has a 
right of repatriation against his employer: 

Provided that a declaration in pursuance of clause (d) of 
sub-section (1) may be made by the Controller only and not by 
any other officer exercising the powers of the Controller by or 
under this Act. 


11. Where any employer of an emigrant labourer, or any 
agent of such employer in authority over such labourer, is convicted 
of any offence committed against such labourer and punishable 
under Chapter XVI of the Indian Penal Code with imprisonment 
for one year or upwards, the convicting Court or the appellate 
Court or the High Court when exercising its powers of revision 
may declare that such labourer has a right of repatriation, against 
such employer. 

12. (1) When an emigrant labourer has a right of repartria- 
tion against any employer the employer or his agent shall defray 
the cost of the return journey of the emigrant labourer and his 
family from the station nearest the employer’s tea estate to the 
home of the labourer and shall provide subsistence allowances 
on the prescribed scale for such labourer and his family for the 
time requisite for him and his family to travel from such estate 
to his home: 
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Provided that where the emigrant labourer is a married 
woman living with her husband who is also an emigrant labourer, 
her right of repatriation arising under section 7 shall extend only 
to herself and any children dependent on her: 

Provided further that a married woman living with her 
husband is entitled to be treated as a member of his family not- 
withstanding that she is herself an emigrant labourer. 

(2) In the event of any dispute regarding the cost of the 
return journey or subsistence allowances, the question shall be 
referred for decision to the Controller. 

13. (1) Within fifteen days from the date on which a right 
of repatriation arises to an emigrant labourer, or within such shor- 
ter period as the authority declaring such right may determine, 
the employer concerned shall, subject to any agreement under 
section 14, make all necessary arrangements for the homeward 
journey of the labourer and his family, and shall despatch them on 
their journey: 

Provided that an employer shall not be required to make 
such arrangements for or any payment in respect of any adult 
person who does not wish to leave Assam. 

(2) Where an employer fails to comply with the provisions 
of sub-section (1), the right of repatriation of the emigrant labourer 
concerned shall not be affected, but the, employer shall be lable 
to pay to the labourer one rupee for each day on which he is 
in default: 

Provided that on application made to him by either party 
the Controller may direct that the labourer shall be paid at a 
lower rate than one rupee a day or at a higher rate not exceeding 
two rupees a day, and may also determine the number of days, 
being a reasonable number regard being had to all the circumstan- 
ces of the case, for which the payment shall be made. 

14. (1) An emigrant labourer may, by agreement with his 
employer, postpone his exercise of the right of repatriation. or may 
waive it conditionally or unconditionally, but no such agreement 
shall be valid unless it is in writing and in the prescribed form 
and has been made not more than one month before the right of 
repatriation arises: 


Provided that the Governor-General in Council may, by 
notification in the Gazette of India, make rules requiring that in any 
area such agreement shall be made in the prescribed manner before 
a prescribed authority and that the prescribed authority, if satis- 
fied that the labourer understands the terms cf his agreement, 
and his rights in regard to repatriation, shall ratify the agreement: 

Provided further that after such rules come into force no 
such agreement shall be valid unless it is so made and ratified. 

(2) Where an emigrant labourer having a right to repatria- 
tion fails without reasonable cause to proceed on his homeward 
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journey at the time arranged by his employer, the employer may 
notify the Controller of such failure, and the Controller, after 
such inquiry as he may think fit and after giving the labourer an 
Opportunity to be heard, may declare that the labourer has for- 
feited his right of repatriation, and such labourer ‘shall not be 
entitled to repatriation again as against any employer, save by an 
order of the Court under section 11. 

16. (1) Where the Controller, on information obtained from 
any source and after such inquiry as he may think fit and after 
giving the employer concerned an opportunity to be heard, is of 
opinion that an emigrant labourer is entitled to repatriation under 
any of the provisions of this Chapter, or is entitled to the payment 
of any sum of money under the provisions of sub-section (2) of 
section 13, the Controller may direct the employer concerned to 
despatch such labourer and his family or to pay him the sum of 
money within such period as the Controller may fix. 

(2) If the employer fails to comply with such direction, 
the Controller may repatriate the labourer and his family or pay 
him the sum of money out of any funds at the Controller’s 
disposal, and shall recover the costs incurred from the employer. 

(3) For the purposes of such recovery the Controller may 
certify the costs to be recovered to the Collector, who shall re- 
cover the amount and may recover it as an arrear of land-revenue. 

(4) The Controller shall have similar powers in regard to 
any person in Assam who he knows or has reason to believe is a 
member of the family of a repatriated emigrant labourer who should 
have been repatriated along with such labourer, 


CHAPTER III. 
CONTROLLED EMIGRATION AREAS. 


16. (1) Subject to the control of the Governor-General in 
Council, the Local Government of a recruiting province may, by 
notification in the local official Gazette, declare any area within such 
province to be a controlled emigration area, and thereupon the 
Provisions of this Chapter shall apply to that area: 

Provided that, subject to the like control, the Local Govern- 
ment may, by the same or by subsequent notification, declare that 
any of the provisions of this Chapter shall not apply in such area, 
or shall apply subject to such general or special relaxations as 
may be specified. 

(2) A notification under sub-section (1) shall be expressed 
to take effect from a date not earlier than two months from the 
date of its publication, and during the said two months licences 
may be granted under section 17 and such licences shall be dated 
as being granted on the date on which the notification takes effect 
and shall not be valid until that date. 
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17. (1) The Local Government, or any District Magistrate 
empowered by it in this behalf, may grant a licence to any person 
to act as local forwarding agent in any part of a controlled emi- 
gration area, on behalf of an employer or employers of labourers. 


(2) Such licences shall be granted only on the applieation 
of an employing interest 


(3) No such application shall be entertained unless the Con- 
troller has certified that the employing interest making the appli- 
cation has made proper provision, in accordance with section 20 
and rules made under section 21. for the forwarding, accommoda- 
tion and feeding of assisted emigrants on their journey to the 
tea estates cn which they are to be employed. 


(4) A local forwarding agent may be granted separate 
licences on applications by separate employing interests. 


18. (1) Whoever arranges with any person in a controlled 
emigration area that such person shall proceed to Assam with as- 
sistance, shall take or send such person, along with the members 
of his family who are to accompany him to Assam, to the depot 
of a local forwarding agent licensed for the area in which the 
arrangement was made, unless the arrangement was made at such 
a depot. 


(2) Whoever arranges with any person in an Indian State 
that such person shall proceed to Assam with assistance and brings 
or sends such person and any of the members of his family into 
any controlled emigration area, shall take or send such person 


and members to the depot of a local forwarding agent licensed 
for that area. 


(3) At every such depot proper arrangements shall be made 
for the accommodation and feeding of assisted emigrants and 
their families. | 


19. An assisted emigrant and his family shall be forwarded 
to Assam from the depot of a local forwarding agent by such 
agent and only by such routes and in such manner as may be 
prescribed by rules made under section 37, and shall be accom- 


panied on their journey by a competent person deputed by the 
local forwarding agent 


20. Every employing interest which recruits labour in a con- 
trolled emigration area shall maintain or have the right to use 
depots at reasonable intervals on the prescribed routes by which 
it forwards assisted emigrants to Assam, for the accommoda- 
tion and feeding of assisted emigrants and their families. 
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21. (1) The Local Government may, by notification in the 
local official Gazette, make rules— 


(a) prescribing the form and particulars of licences to be 
granted to local forwarding agents, and the annual fees, not ex- 
ceedthg ten rupees, which may be levied from persons holding 
such licences; 


(b) prescribing returns relating to assisted emigrants and 
their families which shall be made by local forwarding agents and 
the registers and the form thereof which shall be maintained by 
such agents; 

(c) prescribing the scales of diet which shall be provided 
for assisted emigrants and their families at depots; 


(d) prescribing the accommodation which shall be provided 
for assisted emigrants and their families at depots, and the sani- 
tary and medical arrangements at such depots; 


(e) providing for the detention, for a period not exceed- 
ing three days, at depots of local forwarding agents of women 
unaccompanied by their husbands who propose to proceed to Assam 
as assisted emigrants, and for investigation into their circum- 
stances ; 


(f) prescribing the information which shall be supplied by 
local forwarding agents to assisted emigrants regarding the condi- 
tions of lıfe and work on tea estates, and the methods in which it 
shall be supplied ; 


(g) providing for any other matter which in the opinion 
of the Local Government may be required to give effect to the 
provisions cf this Chapter. 


(2) In making rules under clause (b), clause (e), clause 
(f) or clause (g) of sub-section (1), the Local Government may 
provide that a contravention thereof shall be punishable with fine 
which may extend to one hundred rupees. 


22. (1) The Civil Surgeon, the District Magistrate or the 
Sub-Divisional Magistrate, or any Magistrate or police officer not 
below the rank of Inspector, deputed by the District Magistrate 
or the Sub-Divisional Magistrate, may enter a local forwarding 
agent's depot, or any depot maintained by an employing interest on 
a prescribed route to Assam, and inspect the accommodation, feed- 
ing arrangements, and sanitary arrangements provided for assisted 
emigrants and their families and all registers and other documents 
required to be maintained or kept by or under this Act and shall 
record the results of such inspection in a book to be kept in such 
depot for the purpose. 


(2) The Civil Surgeon or such Magistrate or person deputed 
may also enter and inspect any vessel, train or vehicle on which 
assisted emigrants are travelling, or on which he has reason to 

I—13 
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believe that any assisted emigrant is travelling, whether along a 
prescribed route or not. 


23. If the Governor-General in Council is satisfied that an 
employing interest recruiting assisted emigrants in a controlled area 
is not making proper provision for the forwarding, accommodation 
or feeding of such emigrants and their families on their journey 
to Assam, he may require the Local Government to direct all District 
Magistrates concerned to cancel or suspend all licences under sec- 
tion 17 held by local forwarding agents on behalf of such employ- 
ing interest: 


Provided that the Governor-General in Council shall not 
make any requisition for the cancellation of licences under this 
section until he has given the employing interest concerned an oppor- 
tunity to submit its explanation. 


24. (1) The wee Government may cancel wholly or in part 
any licence granted to a local forwarding agent, and a District 
Magistrate may cancel wholly or in part any iicence granted by him 
to a local forwarding agent,— 


(a) if in the opinion of the Local Government or of the 
District Magistrate, as the case may be, such agent has been guilty 
of misconduct or wilful default or negligence in the discharge of 
the duties imposed upon him by or under this Act, or 


(b) if the employing interest, on whose application the 
licence was granted, has applied to the Local Govertment or to the 
District Magistrate, as the case may be, fcr the cancellation of 
the licence, or 


(c) if in the opinion of the Local Government or of the 
District Magistrate, as the case may be, an employer on whose 
behalf the agent is licensed to act has been guilty of misconduct, 
or wilful default or negligence in the discharge of the duties imposed 
upon him by or under this Act: 


Provided that no licence shall be cancelled under clause (a) 
until the holder thereof bas or under clause (c) until the holder 
thereof and the employer concerned have had an opportunity to 
show cause against the cancellation: 


Provided further that a cancellation under clause (c) shall, 
where the agent is licensed to act on behalf of more than one em- 
ployer, operate only to prevent the agent from acting on behalf of 
the employer held guilty. 


(2) A local forwarding agent whose licence has been can- 
celled by a District Magistrate under clause (a) of sub-section (1), 
or any employing interest on whose behalf he acts, may, within 
three months from the date of the District Magistrate’s order, appeal 
to the Local Government, whose decision shall be final. 
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25. Where any person who is required to be taken or sent 
to a local forwarding agent’s depot in any district under section 
18 leaves that district on his journey to Assam without being so 
taken or sent, or, being an assisted emigrant, proceeds to Assam 
otheswise than in accordance with section 19, or by any route 
other than a route prescribed under section 37, any person who abets 
him in so leaving the district or in so proceeding to Assam, shall 
be punishable with imprisonment which may extend to six months, 
or with fine which may extend to five hundred rupees, or with 
both, 


CHAPTER IV. 
RESTRICTED RECRUITING AREAS. 


26. (1) The Local Government of a recruiting province may 
with the previous sanction of the Governor-General in Council, by 
notification in the local official Gazette, declare any controlled emi- 
gration area or any part cf a controlled emigration area within such 
province to be a restricted recruiting area, and thereupon the provi- 
sions of this Chapter shall apply to that area: 

Provided that, subject to the like sanction, the Local Govern- 
ment may, by the same or by subsequent notification, declare that 
any of the provisions of this Chapter shall not apply in such area, 
or shall apply subject to such general or special relaxations as 
may be specified. 

(2) A notification under sub-section (1) shall be expres- 
sed to take effect from a date not earlier than two months from 
the date of its publication, and during the said two months licences 
may be granted under section 27 or certificates may be granted 
and endorsements made under section 28, and such licences, certi- 
ficates and endorsements shall be dated as being granted or made 
on the date on which the notification takes effect and shall not 
be valid until that date. 


27. (1) Subject to rules made under sub-section (2) and sub- 
section (3), the District Magistrate may grant a licence to any per- 
son to act as recruiter in the whole or any part of his district. 

(2) The Governor-General in Council may, by notification 
in the Gazette of India, make rules prescribing the qualifications 
for persons who may be granted licences under this section. 

(3) The Local Government having jurisdiction over any 
restricted recruiting area may, by notification in the local official 
Gazette, make rules— 


(a) regulating the procedure of the District Magistrate in 
granting such licences, 


(b) prescribing the form and particulars of such licences, 
and the fees, not exceeding ten rupees, to be paid therefor. 
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28. (1) Subject to rules made under sub-section (2), the owner 
or manager of a tea estate may grant a certificate to any person 
employed on such estate as a labourer or in a position of super- 
vision or management empowering him to recruit labour for such 
estate in the whole or any part of a restricted recruiting area and 
such person shall thereupon be entitled to recruit labour for such 
estate as a garden-sardar in the area specified: 


Provided that the Local Government having jurisdiction over 
any restricted recruiting area may, by notification in the local official 
Gazette, make rules directing that certificates of garden-sardars or 
of specified classes of garden-sardars shall not be valid in any 
district in any such area until they have been endorsed as valid 
for that district by the District Magistrate or a Magistrate authoris- 
ed by the District Magistrate in this behalf. 

(2) The Local Government of Assam may make rules— 


(a) regulating the procedure of owners and managers in 
granting and withdrawing such certificates, 

(b) prescribing the form and particulars of such certi- 
ficates. 


29. The District Magistrate may, for reasons to be recorded 
by him, cancel or suspend the licence of a recruiter on the ground 
of his misconduct or wilful neglect or default in the discharge 
of the duties imposed on him by or under this Act: 

Provided that no licence shall be cancelled under this sec- 
tion until the holder thereof has had an opporturlity of showing 
cause against the cancellation. 


30. (1) The District Magistrate of any district in respect of 
any part of which a garden-sardar holds a certificate may cancel 
the certificate if he is satisfied that the garden-sardar has contra- 
vened amy of the provisions of this Act or of the rules made 
thereunder. 


(2) A District Magistrate cancelling a certificate under sub- 
section (1) shall record his reasons, and shall send intimation 
of his action to the District Magistrate of every other district in 
respect of any part of which the certificate was valid and to the 
person who granted the certificate. 


31. Whoever, not being a licensed recruiter holding a licence 
under section 27, or a garden-sardar holding a valid certificate 
under section 28, or a local forwarding agent holding a licence 
under section 17, in any part of a restricted recruiting area gives 
or offers any money or goods to any person, or defrays or offers 
to defray any travelling expenses of any person, as an inducement 
to such person to proceed to Assam as an assisted emigrant, shall be 
punishable with imprisonment which may extend to six months, 
or with fine which may extend to five hundred rupees, or with 
both. 
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32. (1) No person shall in any way assist a child to proceed 
from*any recruiting province to Assam, to work in any capacity on 
a tea estate, unless such child is accompanied by a parent or 
other adult relative on whom he is dependent, and no person shall 
so assist a married woman who is living with her husband unless 
she is so proceeding with the consent of her husband. 


(2) Any person who knowingly contravenes the provisions 
of this section shall be punishable with imprisonment which may 
extend to six months, or with fine which may extend to five hun- 
dred rupees, or with both. 


33. (1) Where it appears to the Controller that any person 
proceeding to a tea garden with assistance, or any member of the 
family of such person, is suffering from an infectious or conta- 
gious disease, or is not in a fit state of health to proceed on his 
journey, the Controller may— 

(a) detain such person and his family, 

(5) send the sufferer for medical treatment to a hospital 
or dispensary or other suitable place, and 

(c) cause all necessary arrangements to be made for the 
accommodation and feeding of the other members of the party so 
detained, ? 
and all arrangements for such detention and treatment shall be 
made by and at the cost of the employing interest on whose behalf 
such person was recruited. 

(2) Where it appears that a sufferer detained under sub- 
section (1) is not likely to be in a fit state of health to proceed 
on his journey within a reasonable time, the Controller may direct 
that he and the other members of his party detained with him shall 
be returned to the home of the person proceeding with assistance 


by and at the cost of the employing interest on whose behalf such 
person was recruited. 


34. Where it appears to the Controller after such inquiry as 


he thinks fit to make that any person proceeding to a tea estate 
with assistance— 


(a) has been recruited by coercion, undue influence, fraud 
or musrepresentation, or 
(b) has been recruited or forwarded otherwise than in ac- 


cordance with the provisions of this Act and the rules made there- 
under, 


the Controller may direct that such person and his family shall 
if such person so desires be returned to his home by and at the 
cost of the employing interest on whose behalf he was recruited. 
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Power ia 35. (1) If an employing interest fails to make arrangements 
enforce the to the satisfaction of the Controller for the detention or treatment 
Provisions of any person detained under sub-section (1) of section 33, the 
3 aa Controller may himself make such arrangements and defray the - 
ree cost out of any funds at his disposal. ° 
(2) In making a direction under sub-section (2) of sec- 
tion 33 or under section 34 the Controller may fix a period within 
which such person and family shall be forwarded by the employ- 
ing interest concerned, and shall send a copy of his direction to 
the employing interest concerned, and to the nearest agent, if any, 
of such employing interest in the province where such person then is. 
(3) If the employing interest fails to comply with the 
direction within the time fixed, the Controller may cause such 
person and his family to be returned to his home and defray the 
costs out of any funds at the Controller’s disposal. 


(4) The Controller shall recover any costs incurred by 
him under this section from the employing interest concerned, and 
for the purposes of such recovery' may certify the costs to be 
recovered to the Collector of any district in which a tea estate be- 
longing to the employing interest concerned, or to any member 
thereof, is situated, and the Collector shall recover the amount 
and may recover it as an arrear of land-revenue. 

(5) Any costs so certified may, where the employing interest 
concerned is a group or association of employers, þe recovered 
from any one of such employers . 


Magistrates 36. (1) Subject to the provisions of sub-section (3) of sec- 
and medical tion 10, any District Magistrate in Assam may exercise in respect 
oficers Who of his district hich the Controller b der thi 
may exercises: © strict any power which the Controller by or under this 
the powers Act could exercise in such district. 


of the (2) The Controller may transfer any proceeding under 
anne Chapter II pending before him to the District Magistrate having 
junsdiction under sub-section (1) to dispose of it. 

(3) The Local Government of a recruiting province may 
invest a District Magistrate or a Sub-Divisional Magistrate and 
the Local Government of Assam may invest a Sub-Divisional 
Magistrate with any of the powers of the Controller under sec- 
tion 4 or section 33 or section 34 or section 35 in respect of his 
district or sub-division, as the case may be. 


(4) The Local Government may invest any medical officer 
not below the rank of Assistant Surgeon with any of the powers 
of the Controller under section 33 and section 35. 


Power of 37. (1) The Governor-General in Council may, by notification 


ee in the Gazette of India, make rules— 
eneral 
Council to (a) regulating the procedure of the Controller and of 


make rules. persons exercising the powers of the Controller in the exercise of 
their powers under this Act; 
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(b) where there are more authorities than one exercising 
any of the powers of the Controller in the same area, regulating 
the exercise of their powers by such authorities; 


(c) prescribing scales of subsistence alowances for the 
purposes of section 12; 


(d) prescribing the form of agreements under section 14; 


(e) prescribing the routes by which assisted emigrants 
may be forwarded from districts in controlled emigration areas 
to tea districts; 

(f) prescribing the manner in which assisted emigrants 
and their families shall be forwarded to Assam from the depots 
of local forwarding agents; 


(g) prescribing the acticn to be taken by local forward- 
ing agents and by persons in charge of depots on prescribed routes 
where an assisted emigrant or a member of his family appears to 
be suffering from infectious or contagious disease or where an 
assisted emigrant appears to have been recruited by coercion, 
undue influence, fraud or musrepresentation, or to have been 
recruited or forwarded otherwise than in accordance with the 
provisions of this Act and the rules made thereunder; 

(A) directing that employers of emigrant labourers shall 
keep registers of such labourers and their families, and prescribing 
the form of such registers. 

(1) directing that employing interests which recruit emi- 
grant labourers shall keep registers of such labourers, and their 
families, and of their journeys to and from Assam, and prescribing 
the form of such registers ; 


(j) requiring employers of emigrant labourers and em- 
ploying interests which recruit emigrant labourers to submit such 
return in respect of such labourers as the Governor-General in 
Councit may think expedient for carrying out the purposes of 
this Act; and r 


(k) generally, to carry out the purposes of this Act. 


(2) The Local, Government of Assam may, by notification 
in the locat official Gazette, make rules requiring employers of 
labourers on tea estates to submit returns of wages and earnings 
of labourers employed by them. 

(3) In making rules under sub-section (1), the Governor- 
General in Council, and in making rules under sub-section (2) the 
Local Government, may provide that a contravention thereof shall 
be punishable with fine which may extend to five hundred rupees. 


38. (1) The Governor-General in Council may, by notification 
in the Gazette of India, declare that the provisions of this Act shall 
apply in respect of any lands and premises in Assam other than tea 
estates, and thereupon the provisions of this Aat shall apply in alt 
respects to such lands and premises as if they were tea estates. 
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(2) Subject to the control of the Governor-General in Coun- 
cil, the Local Government of Assam may, by notification in the local 
oficial Gazette, declare that the provisions of this Act shall apply 
in any area in Assam other than the districts specified in clause (a) 
of section 2, and thereupon the provisions of this Act shall apply in 
all respects to such area as if it were a tea district. 


39. No suit, prosecution or other legal proceeding shall lie 
against any person for anything which is in good faith done or 
intended to be done under this Act. 


40. No Civil Court shall have jurisdiction— 
(a) to deal with or decide any question which the Controller 
is, by or under this Act, empowered to deal with or to decide, or 
(b) to enforce any liability incurred under this Act. 


41. (1) The enactments mentioned in the Schedule are hereby 
repealed to the extent specified in the fourth column thereof. 

(2) The Assam Labour Board constituted under section 
116-A of the Assam Labour and Emigration Act, 1901, is hereby 
dissolved. 

(3) All accumulations of the cess leviable under section 116-E 
of the said Act are hereby transferred to the credit of the Emigrant 
Labour Fund, subject to the payment of all outstanding claims 
payable out of the said accumulations. 


THE SCHEDULE. oh 
(See section 41.) 









Short tite. Extent of repeal. 











1 2 3 4 
1901 [VI The Assam Labour and| The whole. 
Emigration Act, 1901. 
1908 IXI ..| The Assam Labour and The whole. 
Emigration (Amend- 
ment) Act, 1908. 
1915 IVIII The Assam Labour and The whole. 


Emigration (Amend- 
ment) Act, 1915. 
1920 |XXXVITI | The Devolution Act In Part I of the First 
1920. Schedule, the entry 
Telating to the Assam 
Labour and Emigration 
Aci, 1901 (VI of 1901). 
The Assam Labour and | The whole. 
Emigration (Amend- 
ment) Act, 1927 
FUER ooo 
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THE CRIMINAL LAW AMENDMENT ACT, 1932. 


 aeEEiianeeee} 


Act No. XXIII oF 1932. 
[19th December, 1932. 
An Act to supplement the Crimmaal Law. 


WHEREAS it is expedient to supplement the Criminal Law and 
to that end to amend the Indian Press (Emergency Powers) Act, 
1931, and further to amend temporarily the Indian Criminal Law 
Amendment Act, 1908, for the purposes hereinafter appearing ; 


It is hereby enacted as follows :— 


1. (1) This Act may be called Tus Criminat Law AMEND- 
MENT Act, 1932. 


(2) It extends to the whole of British India, including British 
Baluchistan and the Sonthal Parganas. 

(3) It shall remain in force for three years from its com- 
mencement. 

(4) The whole of the Act except section 4 and section 7 
shall come into force at once, and the Local Government may, by 
notification in the local official Gazette, direct that section 4 or sec- 
tion 7 shall come into force in amy area on such date as may be 
specified in the notification. 

2. Whoever wilfully dissuades or attempts to dissuade the 
public or any person from entering the Military, Naval, Air or 
Police service of His Majesty shall be punished with imprisonment 
for a term which may extend to one year, or with fine, or with both. 

Exception 1.—This provision does not extend to comments on 
or criticisms of the policy of Government in connection with the 
Military, Naval, Air or Police service made in good faith and 
without any intention to dissuade from enlistment. 

Exception 2.—This provision does not extend to the case in 
which advice is given in good faith for the benefit of the individual 
to whom it is given or for the benefit of any member of his family 
or of any of his dependants. 


3. Whoever induces or attempts to induce any public servant 
to fail in his duty as such servant shall be punished with imprison- 
ment for a term which may extend to one year, or with fine, or with 
both. 


Ex planation.—For the purposes of this section, a public servant 
denotes a public servant as defined in section 21 of the Indian Penal 
Code, a servant of a local authority or railway administration, a 
village choukidar, and an employee of a public utility service as de- 
fined in section 2 of the Trade Disputes Act, 1929. 

4. (1) Whoever, with intent to harass any public servant in the 


discharge of his duties, or to cause him to terminate his services 
I—14 
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or fail in his duty, refuses to deal with, whether by supplying goods 
to, or otherwise, or to let on reasonable rent a house usually let for 
hire or land not being cultivated land to, or to render any customary 
service to such public servant or any member of his family, on the 
terms on which such things would be done in the ordinary course, 
or withholds from such person or his family such medical se?vices 
as he would ordinarily render, shall be punished with imprisonment 
for a term which may extend to three months, or with fine which 
may extend to five hundred rupees, or with both. 

Explamation—For the purposes of this section “public servant?’ 
has the same meaning as in section 3 but includes also a person in 
the Military, Naval or Air Service of His Majesty. 

(2) No Court shall take cognizance of an offence punishable 
under this section unless upon complaint made by order of or 
under authority from the Local Government or some officer em- 
powered by the Local Government in this behalf. 


5. (1) Whoever publishes, circulates or repeats in public any 
passage from a newspaper, book or other document copies whereof 
have been declared to be forfeited to His Majesty under any law 
for the time being in force, shall be punished with imprisonment 
for a term which may extend to six months, or with fine, or with 
both. 

(2) No Court shall take cognizance of an offence punishable 
under this section unless the Local Government has certified that 
the passage published, circulated or repeated contains, in the opinion 
of the Local Government, seditious or other matter of the nature re- 
ferred to in sub-section (1) of section 99-A of the Code of Cri- 
minal Procedure, 1898, or sub-section (1) of section 4 of the Indian 
Press (Emergency Powers) Act, 1931. 


6. (1) Whoever makes, publishes or circulates any statement, 
rumour or report which is false and which he has no reasonable 
ground to believe to be true, with intent to cause or which is likely 
to cause fear or alarm to the public or to any section of the public or 
hatred or contempt towards any class of public servants or any class 
of His Majesty’s subjects shall be punished with imprisonment which 
may extend tp one year, or with fine, or with both. 

Explanation.—For the purposes of this section “public servant” 
means a public servant as defined in section 21 of the Indian Penal 
Code. 

(2) So long as this section remains in force, clause (b) of 
section 505 of the Indian Penal Code shall be inoperative. 


7. (1) Whoever— 
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(a) with intent to cause any person to abstain from doing 
or to do any act which such person has a right to do or to abstain 
from doing, obstructs or uses violence to or intimidates such person 
or any member of his family or person in his employ, 
or loiters at or near a place where such person or 
member or employed person resides or works or carries on busi- 
ness or happens to be, or persistently follows him from place to 
place, or interferes with any property owned or used by him or 
deprives him of or hinders him in the use thereof, or 

(6) loiters or does any similar act at or near the place 
where a person carries on business, in such a way and with intent 
that any person may thereby be deterred from entering or approach- 
ing or dealing at such place, 
shall be punished with imprisonment for a term which may extend 
to six months, or with fine which may extend to five hundred rupees, 
or with both. 

Ex planation.—Encouragement of indigenous industries or advo- 
cacy of temperance, without the commission of any of the acts pro- 
hibited by this section is not an offence under this section. l 

(2) No Court shall take cognizance of an offence punishable 
under this section except upon a report in writing of facts which 
constitute such offence made by a police officer not below the rank 
of officer in charge of a police station. l 

8. (1) Where any young person under the age of sixteen years 
is convicted by any Court of an offence which, in the opinion of the 
Court, has beeħ committed in furtherance of a movement preju- 
dicial to the public safety or peace and such young person is sentenc- 
ed to fine, the Court may order that the fine shall be paid by the 
parent or guardian of such young person as if it had been a fine 
imposed upon the parent or guardian. 

Ex planattion.—In this section the word “guardian” includes any 
person who, in the opinion of the Court, has for the time being the 
charge of or control over the offender. 

(2) Before making an order under this section the Court 
shall give the parent or guardian an opportunity to appear and be 
heard, and no such order shall be made if the parent or guardian 
satisfies the Court that he has not conduced to the commission of 
the offence by neglecting to control the offender, or that the offence 
was not committed in furtherance of a movement prejudicial to 
the public safety or peace. 

(3) Where a parent or guardian is ordered to pay a fine 
under this section, the amount may be recovered in accordance with 
the provisions of the Code of Criminal Procedure, 1898. 


9. Notwithstanding anything contained in the Code of Crimi- 
nal Procedure, 1898,— 
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(+) no Court inferior to that of a Presidency Magistrate or 
Magistrate of the first class shall try any offence under this Act; 

(#4) an offence punishable under section 2, 3, 5, 6 or 7 shall 
be cognizable by the police; 

(i) an offence punishable under section 4 shall bę an 
offence in which a warrant shall ordinarily issue in the first in- 
stance; and 

(sv) an offence punishable under section 7 shall be non- 
bailable. 


10. (1) The Local Government may, by notification in the local 
official Gazette, declare that any offence punishable under section 186, 
188, 189, 190, 228, 295-A, 298, 505, 506 or 507 of the I P. C, 
when committed in any area specified in the notification shall, not- 
withstanding anything contained in the Code of Criminal Procedure, 
1898, be cognizable, and thereupon the Code of Criminal Pro- 
cedure, 1898, shall, while such notification remains in force, be 
deemed to be amended accordingly. 

(2) The Local Government may, in like manner and sub- 
ject to the like conditions, and with the like effect. declare that an 
offence punishable under section 188 or section 506 of the Indian 
Penal Code shall be non-bailable. 


11. So long as this Act remains in force, section 16 of the 
Indian Criminal Law Amendment Act, 1908, shall be deemed to 
be re-numbered as sub-section (1) of section 16 and to that section 
as so re-numbered the following sub-section shall be deemed te be 
added, namely:— . 

“(2) The Governor-General in Council, if satisfied to the 
like effect, may, by notification in the Gasette of Imdia, declare an 
association to be an unlawful association, and thereupon such asso- 
ciation shall be, so long as the declaration remains in force, an 
unlawful association for the purposes of this Act throughout the 
whole of British India.’’ 


12. So long as this Act remains in force, to section 17 of the 
Indian Criminal Law Amendment Act, 1908, the following sub-sec- 
tion shall be deemed to be added, namely :— 


“(3) An offence under sub-section (1) shall be cogniza- 
ble by the police, and notwithstanding anything contained in the 
Code of Criminal Procedure, 1898, shall be non-bailable.’” 

13. So long as this Act remains in force, after section 17 
of the Indian Criminal Law Amendment Act, 1908, the following 
sections shall. be deemed to be inserted, namely :— 
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“17-A. (1) The Local Government may, by notification in 
the local official Gazette, notify any place which in its opinion is 
used for the purposes of an unlawful association. 


Explanaiton.—For the purposes of this section ‘place’ includes 
a house or building, or part thereof or a tent or vessel. 


(2) The District Magistrate or in a Presidency-town the 
Commissioner of Police, or any officer authorised in this behalf in 
writing by the District Magistrate or Commissioner of Police, as 
the case may be, may thereupon take possession of the notified place 
and evict therefrom any person found therein, and shall forthwith 
make a report of the taking possession to the Local Government: 


Provided that where such place contains any apartment occu- 
pied by women, or children, reasonable time and facilities shall be 
afforded for their withdrawal with the least possible inconvenience. 


(3) A notified place whereof possession is taken under sub- 
section (2) shall be deemed to remain in the possession of Govern- 
ment so long as the notification under sub-section (1) in respect 
thereof remains in force. 


17-B. (1) The District Magistrate, Commissioner of Police 
or officer taking possession of a notified place shall also take pos- 
session. * all moveable property found therein, and shall make a list 
thereof in the presence of two respectable witnesses. 


(2) If, in the opinion of the District Magistrate, or in a 
Presidency-town the Commissioner of Police, any articles specified 
in the list are or may be used for the purposes of the unlawful asso- 
ciation, he may proceed subject to the provisions hereafter con- 
tained in this section to order such articles to be forfeited to His 
Majesty. 

(3) All other articles specified in the list shall be delivered 
to the person whom he considers to be entitled to possession thereof, 
or, if no such person is found, shall be disposed of in such man- 
ner as the District Magistrate or Commissioner of Police, as the 
case may be, may direct. 


(4) The District Magistrate or Commissioner of Police shall 
publish, as nearly as may be in the manner provided in section 87 
of the Code of Criminal Procedure, 1898, for the publication of a 
proclamation, a notice specifying the articles which it is proposed 
to forfeit and calling upon any person claiming that any article is 
not liable to forfeiture to submit in writing within fifteen days any 
representation he desires to make against the forfeiture of the article. 


(5) Where any such representation is accepted by the Dis- 
trict Magistrate or Commissioner of Police, he shall deal with the 
article concerned in accordance with the provisions of sub-section 


(3). 
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(6) Where any such representation is rejected, the repre- 
sentation, with the decision thereon, shall be forwarded to the 
District Judge, in the case of a decision by a District Magistrate, 
or, to the Chief Judge of the Small Cause Court, in the case of a 
decision by the Commissioner of Police, and no order of forfasture 
shall be made until the District Judge or Chief Judge of the Small 
Cause Court, as the case may be, has adjudicated upon the represen- 
tation. Where the decision is not confirmed the articles shall be 
dealt with in accordance with the provisions of sub-section (3). 

(7) In making an adjudication under sub-section (6) the 
procedure to be followed shall be the procedure laid down in the 
Code of Civil Procedure, 1908, for the investigation of claims so 
far as it can be made to apply, and the decision of the District Judge 
or Chief Judge of the Small Cause Court, as the case may be, 
shall be final, 


(8) If the ee seized is livestock or is of a perishable 
nature, the District Magistrate or Commissioner of Police may, if 
he thinks it expedient, order the immediate sale thereof, and the 
proceeds of the sale shall be disposed of in the manner herein pro- 
vided for the disposal of other articles, 


17-C Auy pelsuol wuu cutis u: remains upon a notified 
place without the permission of the District Magistrate, or of 
an officer authorised by him in this behalf, shall be deemed to com- 
mit criminal trespass. 


17-D. Before a notification under sub-section .(1) of section 
17-A is cancelled, the Local Government shall give such general 
or special directions as it may deem requisite regulating the relin- 
quishment by Government of possession of notified places. 


17-E. (1) Where the Local Government is satisfied, after such 
inquiry as it may think fit, that any monies, securities or credits 
are being used or are intended to be used for the purposes of an 
unlawful association, the Local Government may, by order in writ- 
ing, declare such monies, securities or credits to be forfeited to His 
Majesty. 

(2) A copy of an order under sub-section (1) may be 
served on the person having custody of the monies, securities or 
credits, and on the service of such copy such person shall pay or 
deliver the monies, securities or credits to the order of the Local 
Government: 


Provided that, in the case of monies or securities, a copy 
of the order may be endorsed for execution to such officer as the 
Local Government may select, and such officer shall have power to 
enter upon and search for such monies and securities in any premises 
where they may reasonably be suspected to be, and to seize the same. 


(3) Before an order of forfeiture is made under sub-section 
(1) the Local Government shall give written notice to the person 
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16. In sub-section (1) of section 4 of the Indian Press 
(Emergency Powers) Act, 1931,— 


(a) after clause (b) the following words and clauses shall 
be inserted, namely :— 


d 
“or which tend, directly or indirectły,— 
(c) to seduce any officer, soldier, sailor or airman in the 
military, naval or air forces of His Majesty or any police officer from 
his allegiance or his duty, or 


(d) to bring into hatred or contempt His Majesty or the 
Government established by law in British India or the administration 
of justice in British India or any class or section of His Majesty’s 
subjects in British India, or to excite disaffection towards His 
Majesty or the said Government, or 


(e) to put amy person in fear or to cause annoyance to him 
and thereby induce him to deliver to any person any property or 
valuable security or to do any act which he is not legally bound to 
do, or to omit to do any act which he is legally entitled to do, or 


(f) to encourage or incite any person to interfere with the 
administration of the law or with the maintenance of law and order, 
or to commit any offence, or to refuse or defer payment of any 
land-revenue, tax, rate, cess or other due or amount payable to 
Government or to any local authority, or any rent of agricultural 


land or anything recoverable as arrears of or along with such rent, 
Or s 


(g) to induce a public servant or a servant of a local author- 
ity to do any act or to forbear or delay to do any act connected with 
the excercise of his public functions or to resign his office, or 


(h) to promote feelings of enmity or hatred between differ- 
ent classes of His Majesty’s subjects, or 

(s) to prejudice the recruiting of persons to serve in any 
of His Majesty’s forces, or in any police force, or to prejudice the 
training, discipline or administration of any such force,’’; 


(b) the Explanaton shall be numbered as Explanation 1, and 
after the Explanation as so numbered the following Explanations 
shall be inserted, namely :— 


“Explanation 2—Comments expressing disapprobation of the 
measures of the Government with a view to obtain their altera- 
tion by lawful means without exciting or attempting to excite hatred, 
contempt or disaffection shall not be deemed to be of the nature 
described in clause (d) of this sub-section. 


Explanation 3—Comments expressing disapprobation of the 
administrative or other action of the Government without excit- 
ing or attempting to excite hatred, contempt or disaffection, shall 
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not be deemed to be of the nature described in clause (d) of this 
sub-section. 


Explanation 4.—Words pointing out, -without malicious in- 
tention and with an honest view to their removal, matters which 
are producing or have a tendency to produce feelings of efmity 
or hatred between different classes of His Majesty’s subjects shall 
not be deemed to be words of the nature described in clause (+) 
of this sub-section. ” 


17. On the commencement of this Act section 62 of the 
Special Powers Ordinance, 1932, shall cease to have effect. 


18. Anything done or any proceedings commenced in pur- 
suance of the provisions of Chapter VI of the Special Powers 
Ordinance, 1932, shall, upon the commencement of this Act, be 
deemed to have been done or to have been commenced in pursuance 
of the corresponding provisions of the Indian Criminal Law Amend- 
ment Act, 1908, as amended by this Act, and shall have effect as if 
this Act was already in force when such thing was done or such 
proceedings were commenced. 


19. Anything done or any proceedings commenced in pur- 
suance of the provisions of the Indian Press (Emergercy Powers) 
Act, 1931, as amended by section 77 of the Special Powers Ordi- 
nance, 1932, shall, upon the commencement of this ‘Act, be deemed 
to have been done or to have been commenced in pursuance of 
the corresponding provisions of the Indian Press (Emergency 
Powers) Act, 1931, as amended by this Act, and shall have effect 
as if this Act was already in force when such thing was done or 
such proceedings were commenced. 


20. Any person accused of the commission of an offence 
punishable under section 24, 25, 26, 28, 67 or 70, or by reason 
of the provisions of Chapter VI of the Special Powers Ordi- 
nance, 1932, may, notwithstanding the expiry of the said Ordinance, 
be tried and punished as if such offence were an offence punisha- 
ble under or by reason of the corresponding enactment of this 
Act, and as if this Act had been in force at the time of such com- 
mission; and any trial of any such offence begun but not completed 
at the expiry of the Special Powers Ordinance, 1932, may be con- 
tinued and completed as if it had been begun after the passing 
of this Act: 


Provided that no trial of an offence punishable urder sec- 
tion 67 or 70 of the said Ordinance shall be begun, continued or 
completed in any area in which section 4 or section 7, as the 
case may be, is not in force. 
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THE BENGAL SUPPRESSION OF TERRORIST OUTRAGES 
(SUPPLEMENTARY) ACT, 1932. 





Act No. XXIV or 1932. 


° [23rd December, 1932. 


An Act to supplement the Bengal Suppression of Terrorist 
Outrages Act, 1932. 


WHEREAS it is expedient to supplement the Bengal Suppres- 
sion of Terrorist Outrages Act, 1932; It is hereby enacted as 
folows :— 


1. This Act may be called THE BENGAL SUPPRESSION OF 
TERRORIST OUTRAGES (SUPPLEMENTARY) Act, 1932. 


2. In this Act, — 
(a) “Code’’ means the Code of Criminal Procedure, 1898; 
and 
(b) “local Act’? means the Bengal Suppression of Terrorist 
Outrages Act, 1932. 


3. (1) An appeal shall lie to the High Court of Judicature 
at Fort William in Bengal, from— 

(a) any sentence passed by a Special Magistrate in any trial 
held under the local Act in the Presidency-town of Calcutta, 

(b) any sentence of transportation for a term exceeding 
two years, or of imprisonment for a term exceeding four years 
passed by a Special Magistrate in any trial under the local Act 
held outside thè Presidency-town of C~’ uuta. 

(2) An appeal under sub-section (1) shall be presented 
within thirty days from the date of the sentence, and shall be dis- 
posed of by the High Court in the manner provided in Chapter 
XXXI of the Code for the hearing of appeals. 


4. Section 19 of the local Act shall have effect as if it had been 
enacted by the Indian Legislature. 


5. Notwithstanding the provisions of the Code, or of any 
other law for the time being in force, or of anything having the 
force of law, there shall, save as provided in the local Act as 
supplemented by this Act, be no appeal from any order or sentence 
passed by a Special Magistrate under the local Act and save as 
aforesaid no Court shall have authority to revise such order or 
sentence, or to transfer any case from any such Magistrate, or to 
make any order under section 491 of the Code, or have any juris- 
diction of any kind in respect of any proceedings of any such 
Magistrate, or of any direction made under Chapter II of the local 
Act: 

Provided always that nothing herein contained shall affect 
the powers of the High Court under section 107 of the Govern- 
ment of India Act. 
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THE INDIAN TARIFF (OTTAWA TRADE AGREEMENT) 
AMENDMENT ACT, 1932. 





Acr No. XXV or 1932. 
[23rd December, 1932. 


An Act further to amend the Indian Tarif Act, 1894, 
for certain purposes. 


WHEREAS at the Imperial Economic Conference held at Ottawa 
between the 21st day of July and the 20th day of August, 1932, 
the Government of India by their representatives made with His 
Majesty’s Government in the United Kingdom by their representa- 
tives a Trade Agreement; 

AND WHEREAS a Supplementary Agreement regarding iron and 
steel was likewise made by the said Governments: 


AND WHEREAS in pursuance of the said Trade Agreement and 
the said Supplementary Agreement it is expedient to amend the 
Indian Tariff Act, 1894, in the manner hereinafter appearing; 


It is hereby enacted as follows :— 


1. (1) This Act may be called THE INDIAN TARE (OTTAWA 
TRADE AGREEMENT) AMENDMENT Act, 1932. 

(2) It shall come into force on such date as the Governor- 
General im Coyncil may, by notification in the Gazette of India, 
appoint. i 

2. In section 3 of the Indian Tarif Act, 1894 (hereinafter 
referred to as the said Act), after sub-section (3), the folowing 
sub-sections shall be inserted, namely :— 

“(3-A) The duty to be levied and collected on any article 
chargeable under Part VIII or Part TX of the Second Schedule 
shall be at the standard rate specified for it, unless a preferential 
rate is specified for such article if it is the produce or manufacture 
of the United Kingdom or of a British Colony, and the article is 
determined, in accordance with rules made under sub-section, (3-B), 
to be such produce or manufacture. 

Explanaton.—For the purposes of this section and of Parts 
VIII and IX of the Second Schedule, the expression “United King- 
dom” means the United Kingdom of Great Britain and Northern 
Ireland, and the expression “British Colony’’ includes a British 
‘Protectorate and any of the Mandated Territories of Tanganyika, 
the Cameroons under British Mandate and Togoland under British 
Mandate. 

(3-B) The Governor-General in Council may, by notification 
in the Gazette of India, make rules— 

(a) for determining if any article is the produce or manu- 
facture of the United Kingdom or a British Colony ; and 
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(b) making provision, in cases where at the time of im- 
portation proof+is not forthcoming where required in accordance 
with the rules made under clause (a) that any article is the produce 
or manufacture of the United Kingdom or a British Colony— 


` (1) whereby duty may be levied at the standard rate 
and a refund given of the extra duty paid if such proof is produced 
within a prescribed period, and ' 

(#) whereby duty may be accepted provisionally at the 
preferential rate on execution of a bond for the payment of the 
balance of duty if such proof is not produced within a prescribed 
period, and for the recovery of any balance due after the expiry of 
the prescribed period as if such balance were duty short-levied 
within the meaning of section 39 of the Sea Customs Act, 1878.’’ 


3. Inthe Second Schedule to the said Act, there shall be made 
the amendments specified in the Schedule to this Act. 


4. (1) Notwithstanding anything contained in section 4 of the 
Indian Finance Act, 1931, the additional duties imposed by that 
section shall not be levied or collected on any articles charge- 
able with duty under Part VIII or Part LX of the said Schedule to 
the said Act as amended by section 3 of this Act. 

(2) Notwithstanding anything contained in section 4 of the 
Indian Finance (Supplementary and Extending) Act, 1931, the ad- 
ditional duty Imposed by that section shall not be levied or 
collected on iron or steel sheets comprised in Item No. 148-A of 
the Second Schedule to the said Act as inserted by section 3 of 
this Act, 


THE SCHEDULE. 
(See section 3 ) 
Amendments to the Second Schedule to the Indian Tarif Act, 1894 


1. In Item No. 27, the words “or dry” shall be omitted, 
2. In Item No. 28, for the entry in the second column the following 
entry shall be substituted, namely :— 
“Porter, cider and other fermented liquors except ale and beer.” 
3. In Item No. W— 
(a) in sub-item (1), the word “rum” shall be omitted; 
(b) in sub-item (2), for the brackets and words “(other than drugs 
and medicines)” the words “not otherwise specified” shall be substituted; and 
(c) sub-items (3) and (4) shall be omitted, 
4. Item No. 36 shall be omitted. 


5. In Item No. 41, subitem (2) shall be omitted, and sub-item (3) 
shall be renumbered as sub-item (2). 


6. In Item No. 41-B, after the word “Sumos” the words “not otherwise 
specified” shall be added. 


7. In Item No. 42—~ 


Amendment 
of the 
Second 
Schedule, 
Act VIII of 
1894. 


Bar of 
operation of 
section 4, 
Indian Fi- 
nance Act, 
1931, and 


extending) 
Act, 1931. 
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(a) sub-item (1) shall be omitted; 
(b) in subitem (2), for the entry in the second colmmn the following 
entry shall be substituted, namely :— 

“(2) Barrels, whether single or double, for firearms, including gas 
and air guns, gas and air rifles, and gas and air pistols, not otherwise speci- 
fied.” ; and > 

(c) sub-ıtems (2) to (8) shall be renumbered as sub-items (1) to (7). 
8. For Item No. 42-A the following item shall be substituted, namely :— 


“ 42-A MOTOR C\ CLES and motor gs ooters and articles | Ad oalorem 20 per 
(other than 1ubber tyies and tubes) adapted cent ” 
for ase as parts and accessories thereof except 
boch articles as are also adapted for uss as 
Parts and accesso1ies of motor Cars. 


9. Item No. 43 with the heading thereto, Item No. 46-C, and Items 
Nos. 60, 61 and 62 with the heading thereto shall be omitted. 


10. In Item No. 65, for the words “excluding salted fish (see No. 27)”, 
the words “not otherwise specified” shall be substituted. 


11. Item No. 67 with the heading thereto shall be omitted. 


12. In Item No. 69, for the words “all sorts, excluding Vinegar in 
casks (see No. 48)”, the words “all sorts not otherwise specified; including 
also the following articles 1f canned or bottled, namely, bacon, ham, biscuits, 
cakes, butter, vegetable product, cheese, farinaceous and patent foods, ghee, 
isinglass, jams and jellies, lard, pickles, chutnies, sauces and condiments” 
shall be substituted 

13. Item No. 71 with the heading thereto, and Item No. 72 shall be 
omitted 

14. In Item No. 74, the brackets, words and figures “(see No. 10-B)” 
shall be omitted. 

15. For Item No. 75 the following item shall be substtuted, namely :— 
KZO | All sorts of ANIMAL and MINERAL OILS not otherwif specified, and tbe 

, following NATURAL ESSENTIAL OILS, namely, almond, bergamot, gaju- 
| patti, camphor, cloves, eucalyptus, lavender, lemon, pottorose and peper- 
mint ’ 


16. Item No. 82, and Item No. 85 with the heading thereto shall be 
omitted. 
17. For Item No. 87 the following item shall be substituted, namely :— 


' 87 TRAMCARS, passenger lifts, and all,other sorts of conveyances not othe: wise 
«pecified and component parts and accessories thereof; also motor vans 
aod motor loimes imported complete.” 


18. For Item No. 88 the following item shall be substituted, namely :— 


t BB The following CHEMICALS, DRUGS and MEDICINES, namely, acetic, 
carbolic, citric and oxalic acids, naphthalene, potasium chlorate and 
potassium cyanide, bicarbonate of soda, borax, sodium asulicate, aisenic, 
cakıum carbide, glyce:ine, ferrous sulphate, lead, magnesium and nnc 
compounds not othe: wise specified. aloes, asafoetida, cocaine, sareseparilia 
and storax ” 

19. For Items Nos. 89, 90, 90-A, 90-B and 91 the following items shall 
be substituted, namely :— 

“89 The follomng HARDWARE, IRONMONGERY and TOOLS, namely, agical- 
tural implements not otherwise specified, buckets of tinned or galvanised 
iron, and pruning knives. 

90 The following ELECTRICAL INSTRUMENTS, APPARATUS and APPLIANCKS, 
namely, telegiaphic and telephonic instruments, appaiatus and appliances 
not ctherwise specified, flash lights, carbons, condensers, and bell appe- 
ratus ; and switch-boards designed for use in circuits of less than ten 
amperes and at a pressure not exceeding 250 volts 

91 OPTICAL INSTRUMENTS, APPARATUS AND APPLIANCES,” 
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20. In Item No. 92, the words “and paints and colours and painters’ 
materials, all sorts” shall be omitted. 

21. For Item No. 93 with the heading thereto the following item shall 
be substituted, namely :— 


‘G3 The following PAINTS, COLOURS and PAINTERS’ MATERIALS, namely, 
e barytes, 1edaced dry red lead and white lead, reduced dry zinc white and 
moist mnc white, turpentine, turpentine substitute, and varnish not con- 
taining dangerous petroleum within the meaning of the Indian Petroleum 

Act, 1899.” 


22. In Item No. 94, the words “earthenware, china and porcelain,” shall 
be omitted. 


23. After Item No. 9% the following item shall be inserted, namely :— 
“O4-A | EARTHENWARE pipes and sanitary ware.” 
24. For Item No. 95 the following item shall be substituted, namely :— 


"95 HIDES AND SKINS not otherwise specified, and the following LEATHER 
MANU} ACI URES, namely, sadalery, harness, trunks and bags.” 


25. Item No. 96 with the heading thereto, and Item No. 97 with the 
heading thereto, shall be omitted. 


26. In Item No. 9, after the word “specified” the words “including un- 
wrought ingots, blocks and bars of aluminium, scrap copper, copper braziers 
and lead sheets for tea chests” shall be added. 


27. Item No. 99 with the heading thereto shall be omitted. 


28. In Item No. 100, for the words “Haberdashery and millinery, ex- 
cluding articles made of silk or artificial silk and silk or artificial silk mix- 
tures” the words “Towels not in the plece” shall be substituted; and for the 
words “Woollen yarn, knitting wool, and other manufactures of wool, in- 
cluding felt” the words “Woollen blankets and rugs other than floor rugs” 
shall be substitut&L 


29. Item No. 102 shall be omitted 
30. For Item No. 103 the following item shall be substituted, namely :— 


‘* 103 l The following BUILDING AND ENGINEERING MAIERIALS, namely bricks, 
chalk, lune and clay.” 


31. Item No. 105 and Item No. 106 shall be omitted. 


32. In Item No. 108 after the word “Marrmcs” the words “not other- 
wise specified” shall be added, 


33. After Item No. 108 the following item shall be inserted, namely :— 
‘108A | NEWSPAPERS, old, in bales and bags.” 
34. Item No. 110 and Item No. 111 shall be omitted. 


35. In Item No. 113, for the words “PITCH, TAR AND DAMMER” the 
words “Pircn aNp Tar’? shall be substituted, 
36. For Item No. 115 the following item shall be substituted, namely :— 
“1175 |} SLATE PENCILS.” 
) 37. After Item No. 116 the following item shall be inserted, namely :— 
“117 | STRAW BOARD, all sorts.” 
38. Item No. 119, Item No. 122 and Item No. 124 shall be omitted. 


39. In Item No. 124-A, after the word “Spices” the words “when not 
unground” shall be inserted. 
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40. In Item No. 126, for the words “subject to the exemptions specu- 
fied in No. 12, all articles other than those specified in entries Nos, 42, 
86-A and 141” the words “save where otherwise specified, all articles” shall 
be substituted, and the words “which are dutiable as hardware under No. 90” 
shall be omitted. 


41. Item No. 128-A shall be omitted. r 
42. For Item No. 129 the following item shall be substituted, namely :— 


129 [ ARTICLES, other than caltlery and sargical instroments, plated with gold or 
silver.” 


43. For Item No. 130 the followimg item shall be substituted, namely :— 


“130 The following MUSICAL INSTRUMENTS, namely, complete organs and har- 
moniams and records for twking machines.” 
44. Item No. 140, Item No. 141, and Item No. 141-A with the heading 
thereto, shall be omitted. 


45. With effect to the 3lst day of March, 1934, for sub-item (b) of 
Item No. 148, the following sub-item shall be deemed to be substituted, 
namely :— 


(8) not fabncated, all sorts not otherwise specified— 


of British manufacture oT Rs, 35 per ton. 
not of Bntigh manufacture j Rs. 59 per ton.” 


46. With effect to the 31st day of March, 1934, after Item No. 148 the 
following item shall be deemed to be inserted, namely — 


"t 148-A } IRON OF STEEL sheets (including cotti gs, discs and 
circles) under $ inch thick, galvanized, not fabri- 
ca 


of Bitish manufacture— 


(t) 1f made from Indian sheet bar Ji Rs. 30 per ton, 
© 
(st) if made fiom sheet bar otber than Indian 
sheet bar ee Rs. 53 per ton. 
not of British manufactnie si Rs. 83 per ton.” 


47. After Part VU the following Parts shall be inserted, namely :— 


“PART VIII. 


Articles which are liable to duty at 30 per cent. ad valorem or to preferential 
duty at 20 per cent. 





Preferential rate of duty 
if the article is the pro- 
Standard {duce or manufecture of— 





No. 





duty. The United | A British 
Kingdom, Colony. 





1 3 4 5 
I.— Feed, Drink and T obacco. | 
FISH. 
161 |FISH, UNSALTED, dry .. |30 per cent 20 per cent. 
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Preferential rate of duty 
lf the article 1s the pro- 
Standard |duce or manufacture of— 
No. Names of articles. rate af 
duty. The United | A British 
e Kingdom. Colony. 
1 2 3 4 5 
I.F ood, Drink and T odacco—Contd. 
FRUITS AND VEGETABLES. 
162 | FRUIs8 AND VEGETABLES, all sorts, |30 per cent. 20 per cent. 
fresh, dried, salted or preserved, not 
otherwise specified, jucluding vanilla 
beans. 
PROVISIONS AND OILMAN’S 
STORES. 
163 | COCOA and CHOCOLATE other than Do. 20 per cent oe 
confectionery. 
164 | COFFEE, canned or bottled Do, Do. 20 per cent. 
165 | FISH, canned Do. Do. Do 
166 | FRUIT JUICES we Do. Do, Do. 
167 | FRUITS AND VEGETABLES, canned or Do. Do. Do. 
bottled. 
168 | MILK, condeæsed or preserved, includ- Do. Do. ; 
ing milk ceam., 
169 | SAGO (excluding Sago flour) and Do. T 20 per cent. 
TAPIOCA, 
170 | CANNED OR BOTTLED PROVISIONS, Do. Do. 
not otherwise specified, 
il .—Raow materials and produce and 
articles mainly unmaunfacturtd, 
GUMS AND RESINS. 
171 | Gums, Arabic, Benjamin (ras and Do. 20 per cent. 
cowrie) and Dammer (including un- 
refined batu) and rosin. 
OILS. 
172 | The following NATURAL ESSENTIAL Do. 20 per cent. Do 
OILS, namely, citronella, cinnamon, 
and cinnamon leaf, 
173 | NATURAL ESSENTIAL OILS, all sorts not Jo Do. 
otherwise specified. 
174 | ESSENTIAL OILS, synthetic es Do. Do. 
175 | FISH OIL including whale oil Do. Do, 


I—16 
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Preferentlal rate of duty 
if the article is the pro- 
Standard |duce or manufacture of— 


duty. The United { A British 
Kingdom, Calony. 


1 2 3 4 5 





LI.— Rew materials and produci and 
articles mainly unmanufactura— 
Contd. 


SEEDS, 
176 seroma non-essential, all sorts not 
otherwise specified, Including copra or #0 per cent 
coconut kernel, 


TEXTILE MATERIALS. 


20 per cant. 


177 | SISAL and ALOE fibre we Do. a Do. 
WAX, 
178 | BEESwax vs Do. ia Do. 
MISCELLANEOUS. 
179 | IVORY, unmanufactured si Do. 


ZII. Articles wholly er mainly 
manufactured. 


APPAREL, 


180 | APPAREL, including hats, caps, bonnets : 
and hattere’ were, secondhand cloth- a ie slo ~~ 
ing, drapery and uniforms and 
accoutrements, excluding articles made 
of wool, articles made of gold or silver 
thread or lametta, articles made of 
silk or silk mixtures or of arilficial silk 
or artificial ailk mixtures, uniforms and 
accoutrements exempted from duty 
under No. 11, and boots and shoes ; 
excluding also waterproofed clothing, 


CHEMICALS, DRUGS AND 
MEDICINES. 


181 | CHEMICALS, DRUGS AND MEDICINES, Do. Do. Do. 
all sorts not otherwise specified. 


CONVEYANCES. 


182 CARRIAGES AMD CARTS which are not Do. Do. 
ebatal tae aed not otherwise 
specified, and CYCLES (other than 
motor cycles) imported entire or in 
sections and parts and accessories 
thereof ; excluding rubber tyres and 
tubes, 
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Preferential rate of duty 
if the article is the pro- 
Standard {duce or manufacture of — 











The United | A British 
Kingdom. Colony, 


4 5 


Ill —Artcles wholly or mainly manu- 
fedured—Contd. 


CUTLERY, HARDWARE, IMPLE- 
MENTS AND INSTRUMENTS. 


183 | CUTLERY, all sorts not otherwise speci- |30 per cent. |20 por cent. s 


fled. 
184 | DOMESTIC REFRIGERATORS ae Do, Do. at 
185 | HARDWARK, IRONMONGERY AND Do, Do. i 


TOOLS, all sorts not otherwise sped- 
fied, excinding mechine tools and 
agricultural implements, 


186 | The following ELECTRICAL INSTRU- |30 per cent. [20 per cent. T 
MENTS, APPARATUS AND APPLIAN- 
OES, namely :— 

(s) ELECTRICAL CONTROL GEAR 
AND TRANSMISSION GEAR, 
namely, switches (excludmg 
switch-boards), fuses and current- 
breaking devices of all sorts and 
descriptions, deelgned for use in 
circuits of leas than ten amperes 
and at a pressure not exceeding 
250 volts, and regulators for use 
with motors designed to consume 
lees than 187 watts; bare or insule- 
ted copper wires and cables, any 
one core of which, not belng one 
specialty designed as a core, 
has a sectional] area of less than 
one-eightleth part of a square Inch, 
and wires and cables of other 
metals of not mare than equivalent 
conductivity; and line insulators, 
Including also cleats, connectors, 
jeading-In tubes and the like, af 
types and aizes such as are ordi 
narily used in connection with the 
transmission of power for other 
than industriel purposes, and the 


fittings thereof; 
(d) all other sorts of ELECTRICAL 
INSTRUMENTS, APPARATUS 


AND APPLIANCES not otherwise 


specified, excluding telegraphic 
and telephonic. 


187 | INSTRUMENTS, APPARATUS AND Do, Do, “a 
APPLIANCES other than electrical, all 
sorts not otherwise specified, Including 
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Preferential rate of duty 
if the article is the pro- 
Standard {duce cr manufacture of— 
rate of Oe Ste a ed 
duty. The United ; A British 


Kingdom. Calony. 







Names of articles. 







III. —Arivcles wholly er mainly 
mann facturead—Contd. 


CUTLERY, HARDWARE, IMPLE- 
MENTS AND INSTRUMENTS— 
Contd. 


photographic, scientifc, philosophical 
and surgical. 


DYES AND COLOURS, 


‘S 


188 | Cutch and gambier, all sorts .. {30 per cent, w 20 per cent. 


189 | PAINTS, COLOURS AND PAINTER'S Do, 20 per cent, 
MATERIALS, all sorts not otherwise 
specified, Inciuding paints, solntlons 
and compositions containing danger- 
ous petroleum within the meaning of 
the Indian Petoleum Act, 1899. 


190 | PLUMBAGO AND GRAPHITE os Do. oe 20 per cent. 
EARTHENWARE AND PORCE- 
LAIN. 
191 | EARTHENWARE, CHINA AND PORCE- Do. 20 per cent, 
LAIN, all sorts not otherwise specified. 
FURNITURE AND CABINET- 


WARE, 
192 | FURNITURE AND CABINETWARE of all Do. Do. 
materials, excluding mouldings. 
LEATHER. 
193 | SKINS, tanned or dressed, unwronght Do, Do. oe 


LEATHER, LEATHER CLOTH includ- 

ing artificial leather, and other MANU- 

FACTURES OF LEATHER not other- 
wise specified. 


MACHINERY. | 


194 | MACHINERY and component parts |30 per cent. |20 per cent. ee 

thereof, meaning machines or parts 
of machines to be worked by manual 
o1 animal labour, not otherwise spedi- 
fied, and any machines (except such 
as are designed to be used exciustvely 
in Industrial processes) which require 
for their operation less than one- 
quarter of one brake-horse-power. 


- = — — 
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Preferential rate of duty 
if the article is the pro- 
Standard [duce or manufacture of— 

No. Names of articles. rate of 
duty. The United { A British 

Kingdom. Colony, 








1 2 3 4 5 


IlTL.— Articles wholly or matniy 
mann factrired—Contd. 


METALS—IRON AND STEEL. 


All sorts of IRON AND STEEL AND |30 per cent. |20 per cent. sa 
MANUFACTURES thereof not other. 


wise specified. 


METALS OTHER THAN IRON 
AND STEEL. 


























195 


196 | METALS and manufactures thereof, Do. Do. 
namely :— 

(a) Alums x1 xae—circles, sheets and 
other manufactures not otherwise 
specified. 

(4) Brass, browse and similar alloys 
Wrought, and manufactures 
thereof not otherwise specified. 

(c) Copper wrought, and manu- 
factures of copper, all sorts not 
otherwise specified. 

(d) German silver including nickel 
silver 


(e) Lead wren ghi—the followlng 
articles, namely, pipes and tubes 
and shests other than sheets for 
tea chests. 

(1) Zinc or spelter wrought o 
manufactned not otherwise speci- 
fled. 


PAPER, PASTEBOARD AND 
STATIONERY, 


197 | PAPER AND AkTICLES MADE OF PAPER Do. Do. 
AND PAPIER MACHE; PASTEBOARD, 
MILL-BOARD AND CARDBOARD, all 
sorts other than strawboard; and 
STATIONERY incloding drawing and 
copy books, labels, advertising circul- 
ars, sheet or card almanacs and 
Calendars, Christmas, Easter, and 
other cards, including cards in booklet 
form; Including also waste paper but 
excluding paper and stationery other- 
wise specified, 
YARNS AND TEXTILE FABRICS. 
198 HABERDASHERY AND MILLINERY, Do, Do. 
all sorts, Including lace and embrol- 
dery, bat excluding towels not in the 
plece and articles made of wool or of 


silk or artificial silk or of silk or arti- 
ficial silk mixtures. 
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Preferential rate of duty 
if the article is the pro- 
duce or manufacture of— 


ZII— Articles whelly or mainly manu- 
factered —Contd. 


YARNS AND TEXTILE FABRICS— 
Comta. 


199 | WOOLLEN YARN for weaving and |30 per cent, |20 per cant. 
XNITTING WOOL. 


MISCELLANEOUS. 


200 | ASBESTOS MANUFACTURES, not other- Do, Do. ee 
wise specified, 


201 |) BRUSHES, all sorts 


5 F 
5 8 


202 | BUILDING AND ENGINEERING MATE- 
RIALS, all sorts not of fron, steel or 
wood not otherwise specified, including 
CEMENT (excluding Portland cement 
other than white Portland cement), 
tiles other than glass tiles, and fire- 


bricks not being com t ‘chaps 
any ga included A No, 39-A or 
No, O05. 


BUTTONS, metal 


3 8 
5 8 
5 


Corr fibre, coir yarn and coir mats and 
matting. 


B 


CORDAGE, ROPE AND TWINE of vege Do. 20 per cent. 
table fibre other than jute and cotton, 


not otherwise specified. 


CORK MANUFACTURES not otherwise Do. Do. 
apecified. 


GLUE, all sorts other than clarified liquid Do. Do. oa 
giue, 


OIL CLOTH AND FLOOR CLOTH ee Do, 


Se B & 
y 


x 


PACKING—engine and bollor-—all sorts Do. 
not otherwise specified. 


210 | RUBBER TYRES AND TUBES and other Do. Do. 
A ATS OF RUBBER not 


othar aie ee sacuclig: Aree 
and boots and shoes 


211 | TOILET REQUISITES not otherwise Do, Do, 
specified. 


212 | UMBRELLAS including parasols and Do. Do. és 
sunshedes, and fittings therefor, 
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PART IX. 


Articles which are liable to duty at Special rates or to preferential 
duty at lower rates. 











sferential rate of duty 
if the article is the pro- 
duce or manufacture of—- 
iiel abaan 


The United { “A British 
Kingdom. Colony. 


5 6 





I.F ood, Drink and 
T bacco, 


213 | CONFECTIONERY .. |Ad valorem |50 per cent. |40 per cont, 55 
FISH. 


P | Rs. ap] Re a 
0 1 8 


014 0 és 


ov 


a. 
214 | Fish, salted, dry | Cet. 3 8 
LIQUORS. 


jæ 
w 
© 


215 | ALE AND BEER .. |In barrels 





128 






216 
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I.F ood, Drink and 
Tobacco—Contd. 


LIQUORS —C otd, 


SPIRIT8— 
(1) Bittere— 
(1) entered in such a 
manner as to indicate 
that the strength 18 
not to be tested. 


(11) not so entered .. 


(44) not so entered 


| 


| (3) Perfumed spirits 


ı (4) Rum 


Provided that— 

(a) on any article char- 
unde this item 
with the lower rate 
of duty, the duty 
Jevied shall in no case 
be lese than 20 per 
cent. ad valorem, and 
on any article charge- 
able under this item 
with the hi rate 
of duty, the duty levl- 
ed shall in no case be 
leas than 30 per cent. 

ad valorem | 
(3) where the unit of 
asseanment is the Im- 








37 


37 









Pereferentlal rate of duty 


tf the article 1s the pro- 
Standard |duce or manufacture of— 


36 0 0 














36 0 0 


33 12 0 


} 
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No. Names of articles, 
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Preferential rate of duty 
If the article is the pro- 
duce or manufacture of— 





The United | A British 
Kingdom Colony. 
5 6 





I.— E ood, Drink and 
T ebacce —Contd. 


perial gallon of the 
strength of London 
f, the duty shall 
Inceased or re 
duced ín proportlon 
as the strength ts 
greater or leas than 
London proof, 


SPICES. 
217 |The following UNGROUND 
SPICES, namely:— 


Ca: damoms, cassia, cin- 
namon, cloves, nut- 
megs and peppar. 


218 |The following UNGROUND 
SPICES, namely:— 


Chiles, ginga and mace, 
e 
TEA 
219 |TEA 


OTHER FOOD AND 
DRINK. 


220 |COFFEE not otherwise speci- 
fied, 


TOBA CO. 
221 |TOBACCO, nunmanufactured. 


ft] —Raw materials and 
roduce atid articles matnly 
i unmarnyaficttired , 


OILS. 


222 | MINERAL OIL which has its 
flashing point at or above 
two hundred dagrees of 
the Fahrenheit thermo- 
meter by Abel's close test 
and is such as is not ordi- 
narily used for any other 
purpose then for lubrica- 
tion 


Ad valorem 


dd valorem 


45 per cent. 


30 per cent, 


5 annas. 


25 per cent, 
plus one 
anna per 
pound, 


Ra, 2. 


37% 
cent. 


per 


25 per cent. 


R». 1-8-0. 


Two annas Six pies .. 


223 |The following VEGETABLE |Ad valorem |35 per cent. 


I—17 


25 per cent 
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Unit Perferential rate of duty 
OT if the article Is the pro- 
No. Names of articles. method Standard jduce or manufacture of— 
of rate 
assessment. | of duty. |The United ; A B 
Kingdom. Col&ny. 
1 2 3 4 | 5 6 
| 








—_— 


OILS— Contd. 


NON-ESSENTIAL OILS | 
namely, coconut, gronad- 
nut, and hnseed. 


VEGETABLE NON-ESSEN- |Ad vačore |35 per cent. |25 per cent. |25 per. cent. 
TIAL OILS not otherwise 


224 
III .— Articles wholly o 
mainly manufactured. 
APPAREL. 
225 |\BOOTS AND SHOES œm- Do. 30 per cent. |20 per cent. 
posed mainly of leather. or 5 annas | or 5 annas 


per pair, | per pair, 
whicheve: whichever 
la higher, | is higher. 


ARMS, AMMUNITION 
AND MILITARY 


STORES. 

226 |\CARTRIDGE CASES, filled | Ad valorem 50 per cent. |40 per cent. 
and empty. 

227 \Subject to the exemptions |Each .. }Rs, 18-12-0 |Rs. 18-120 
specified In No.12—-FIRE- pins 10 or 40 per 
ARMS, includidg gas and per cent. cent. ad 
air guns, gas and air rifles ad valo- valorem, 
and gas and air pistols,not rem, or50 | whichever 
othe: wise specified, but pe. cent. | is higher, 
excluding parts and acces- ad valo- 
sories thereof, rem, Which- 

ever is 

CHEMICALS, DRUGS higher. 


AND MEDICINES. 


228 |The following CHEMICALS, | Ad valorem |25 per cent. |15 per cent. 15 per cent. 
namely, cadmium sal- 
phide, cobalt oxide, sele- 
nium, urantum oxide and 


tnc oxide. 
CONVEYANCES. 

2729 |MOTOR CARS including Do, 37% per 30 per cent. 
taxicabs and _— articles cent. 


(other than rubber tyres 
and tubes) adapted for 
use as parts and acces 
sories thereof provided 
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Preferential rate of duty 





Unit if the article Is the pro- 
ar Standard {duces or manufacture of— 
No, Names of articles. method rate of 
of duty. TheUnited | A British 
amesem ent Kingdom. Colony. 
1 2 3 4 5 | 6 


„e 








JII —Articles whei ly or 
maini y man fd,—Coatd., 


that such articles as are 
ordinarily alo used for 
other purposes than as 
parts and accessories of 
moto vehicles inclided In 
this item or in Nos. 42-4 
aod 231 shall be dutiable 
at the rate of duty speci- 
fied for such articles. 


230 [MOTOR OMNIBUSES; CHAS- |Ad valorem |25 per cent, |17} per ‘i 
SIS OF MOTOR OMNI- cent. 
BUSES, MOTOR VANS and 
MOTOR LORRIES ; and 
parts of mechanically pro- 
pelled vehicles and acces 
sorles not otherwise speci- 
fied, excluding rabber 
tyres and tubes and such 
parts and accessories of 
motor vehicles incladed in 
this item aware alio adap- 
ted for use as parts and 
accessories of moto: cars. 


CUTLERY, HARD- 
WARE, IMPLEMENTS 
AND INSTRUMENTS. 


231 |CUTLERY PLATED with Do. 50 per cent. |40 per cent. . 


gold or silver, 

232 (ELECTRIC LIGHTING Do. Do, Do. : 
BULBS, 

233 IMUSICAL INSTRUMENTS Do. Do. Do. i 


and parte thereof, all sorta 
not otherwise specified. 


234 | WIRELESS RECEPTION IN- Do Do. Do. ne 
STRUMENTS AND APPA- 
RATUS and component 
parts thereof, Including 
all electric valves, ampl- 
fiam and loud speakers 
which are not specially 
designed for purposes 
other than wireless recep- 
tion or are not original 
parts of end imported 
along with instruments or 
apparatus so designed, 


SS SS SSS ss SS Ss SS ee 
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ge 


Preferential rate of duty 
Unit if the article is the pro- 
or Standard |duce or manufacture of— 
No. Names of articles. meth od rate of SSS ee 
of duty. The United | A British 
assessment Kingdom. Colgpy. 
1 2 3 4 5 6 





Li1.—Articles wholly or 
mainly manufactured — 
Contd. 







METALS—IRON AND 
STEEL. 
235 |IRON ALLOYS. ' 

»» anglo, channel and tee 
not otherwise speci- 
fied 

„ bar and rod not other- 


wise specified, 
» pig. 
_ » Tice bowls, 


Ad valorem |20 per cent. |10 per cent, ` 


236 |Iror or steel ANCHORS AND | Ad valeres |20 per cent. |10 per cent. sè 
CABLES, 
Iron or steel hoops and 

stripe. ` 


Iron or steel nals and 
washers, all sorts not 
otherwise specified. 


Iron or steel pipes, and 
tubas; also fittings there- 
for, that is to may, bends, 
boots, elbows, tees, soc- 
kets, flanges, plugs, valves, 
cocks and the like, exclud- 
ing pipes, tubes and fit- 

' tings therefor otherwise 
specified. 


Iron or stoel RAILWAY 
TRACK MATERIALS not 
otherwise specified, includ- 

‘Ing .beailng plates, cast 
iron: aleepers and lever 

| boxes. | 

tron or steal TRAMWAY 

TRACK MATERIALS not 
otherwise specified, Includ- 
ing rals, fishplates, tie- 

, switches, crossings 
and the like materials of 
shapes and sizes specially 
adapted for tramway 
tracks 


Iron or steel SHEETS (in- 
cluding cuttings, discs and 
circles) under 1/8 inch, 
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Peroferential rate of duty 


Unit tf the article is the pro- 
or Standard [duce or manufacture of— 
No. Names of articles. method rate of 
of daty. 
asseerment, The Un.ted| A British 
Kingdom. Colony, 
1 2 3 4 5 6 





Lil. Articles wholly or 
mainly manfd.—Contd., 


thick whether fabricated 
or not, if coated with me- 
tals other than tin or zinc, 


Iron or steel PLATES AND 
SHEETS (including ct- 
tings, discs and circles not 
under 1/8 Inch thick not 


otherwise . specified 
whether fabricated o: not. 


Iron or STEEL BARBED OR 
STRANDED FENCING- 
WIRE AND WIRE-ROPE. 


Iron or steel (other than bar 


or rod) specially designed 
for the renforcement of 


237 | STEEL angle and tee if Ad valerem |20 por cant. |10 per cent. 

galvanized, tinned or leed- 

coated, 
STEEL, (other than bars), 
loys, crucibles, shear, 

and tub, 

STEEL (other than bars) 
made for springs and 
cutting tools by any pro- 


Case. ; 
STEEL ingots, blooms and 
billets, and slabs of a 
thickness of 14 Inches or 
more. 
STEEL, ber and rod, the 
following kinds— 

(a) shapes specially de- 
signed for the relnforce- 
ment of concrete, If the l 
smallest dimension ts 
under $ Inch ; 

« ($) all shapes and sizes 














(2) of alloy, crucible, 
shear, blister or tub 
steel, or 

(1) galvanized or coet- 

ed with other metals, 

or 
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Unit if the article is the pro- 
or Standard j/duce or manufacture of— 
ee eaa 


method rate of 
of duty. The United | A British 


assceament. Kingdom, Colony. 
3 4 5 6 


Preferential rate of duty 
No. Names of article, 


manly manu focinritd— 
Contd. 


(ss)  planished œr 
polished, including 
ht steel shafting ; 

(c) other qualities if of 
„any of the following 
shapes and sires— 

(s) rounds not over 
7/16 n. diameter, 

(di) squares not over 
7/16 inch sde. 

(sss) flats, if ‘under 1 
Inch wide and not 
-over 1/8 inch thick, 

(so) flats not under 8 
inches wide and not 
over $ Inch thick, 

(v) ovals, if the dimen- 
sion of the major 
axis is not lees than 
twice that of the 
minor axls, 

(m) all other shapes, 
any size, 


TEXTILE FABRICS. 


238 | WOOLLEN carpets, floor |4@ valorem |35 per cent. |25 per cent, > 
rugs, hosiery, plece- goods, 


shawls and other manu- 
factures of WOOL not 
othetwise specified, in- 
cluding felt. 


MISCELLANEOUS. 
239 | ASPHALT a Do. 25 per cent. 7 15 per cent, 


Ill. — Articles wholly or 


240 } CINEMATOGRAPH FILMS Do. Do. 15 per cent. is 
not exposed. 
241 | PORTLAND CEMENT ex- Í| Ton. Rs. 18-4-0 [pg 13120 sF 


cluding white Portland I 
cement. 


242 | Soap, tollet s» |Ad@ valorem |35 pei cent. |25 per cent. is 


243 | SMOKEKS’ REQUISITES ex- Do. 50 per cant, |40 per cent, oe 
cluding tobacco and 
matches 


t 


E 
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i Preferential rate of daty 
Unit if the article Is the pro- 
Or Standard |duce or manufacture of— 
No. Names of articles. method of rate of 
of duty. The United { A Britlsh 
. assessment. Kingdom, Colony. 
1 2 3 4 5 Ó 


m A S Se 
ZII. Articles wholly or 
matniy mand —Contd. 


244 | TOYS, games, playing cards Ad valorem |50 per cent. |40 per cent, 
and requisites for games 
and sports, bird shot, toy 
cannons, air guns and afr 
pistols for the time being 
excluded in any part of 
British India from the 
operation of all the prohi- 
bitions and directions con- 
tained In the Indian Arms 
Act, 1878, and bows and 
arrows. 


MISCELLANEOUS AND 
UNCLASSIFIED. 


245 | BETELNUTS = Do. 45 per cent. as 374 per 
cent.” 
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MADRAS ACTS, 19382. 


THE MADRAS SUPPRESSION OF IMMORAL TRAFFIC 
(AMENDMENT) ACT, 1931. 


Act No. I oF 1932. 
[25th December, 1931. 


An Act to amend the Madras Suppression of Immoral Traffic Act, 
1930, for certain purposes. 


WHEREAS it is expedient to amend the Madras Suppression 
of Immoral Traffic Act, 1930, for the purposes hereinafter appear- 
ing ; 

And whereas the previous sanction of the Governor-General 


has been obtained to the passing of this Act; it is hereby enacted 
as follows :— 


1, This Act may be called Taz Mapras SUPPRESSION oF 
IMMORAL TRAFFIC (AMENDMENT) Act, 1931. 


2. For sections 1 and 2 of the Madras Suppression of 
Immoral Traffic Act, 1930 (hereinafter referred to as the said 
Act), the following sections shall be substituted, namely :— 


“1. This Act may be called THz Mapras Suppression oF 
ImmoraL TraFric Act, 1930. 


“2. The Local Government may, from time to time by notifi- 
cation in the Fort St. George Gasette, apply all or any of the 
provisions of this Act to the whole or any portion of the Presidency 
of Madras from such date as may be specified in the notification 
and may cancel or modify any such notification. ” 


3. In sub-section (ii) of section 6 of the said Act, for the 
words and figures “before a Juvenile Court constituted under sec- 
tion 36 of the Madras Children Act, 1920,” the words and figures 
“before a court established under sub-section (1) of section 36 
of the Madras Children Act, 1920, or where no such court has 
been established, before a court sitting in the manner specified in 
sub-section (2) of that section’’ shall be substituted. 


Preamble, 


Short Title. 


Substitution 
of new 
sections for 
sections 

l and 2 of 
Madras Act 
V of 1930, 


Short Title. 


Extent and 
Commence- 
ment. 


Amendment 
of Section 6, 
Madras Act 
V of 1930. 


Short title 
and com- 
mencement. 


Amendment 
of certain 
provisions 
of Madras 
Act VIII of 
1920. 


Amendment 
of section 3, 
Madras Act 
VIII of 
1920. 


‘Director of 
Public 
Instruction’, 
‘District 
Educational 
Officer’ and 
‘Inspectress 
of Girls’ 
Schools.’ 


*N otifi- 
cation.’ 


‘Panchayat.’ 
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THE MADRAS ELEMENTARY EDUCATION (AMEND- 
MENT) ACT, 1931. 


Act No. II or 1932. ; 
[2nd January, 1932. 


An Act to amend the Madras Elementary Education Act, 1920, 
for certain purposes. 


WHEREAS it is expedient to amend the Madras Elementary 
Education Act, 1920, for the purposes hereinafter appearing; it 
is hereby enacted as follows :— 


1. (1) This Act may be called THE MADRAS ELEMENTARY 
EDUCATION (AMENDMENT) Act, 1931. 

(2) It shall come into force on such day as the Local 
Government may, by notification in the Fort St. George Gazette, 
appoint. 

2. (1) In the Madras Elementary Education Act, 1920 
(hereinafter referred to as the said Act), for the words ‘“Governor 
in Council’? wherever they occur, the words ‘‘Local Government’? 
shall be substituted. 

(2) The provisions of the said Act specified in the first 
two columns of the annexed Schedule are hereby amended to the 
extent and in the manner specified in the third and fourth columns 
thereof. 


3. In‘ section 3 of the said Act— 
(i) for clause (ii) the following clause shall be substituted, 
namely :— 


“(ii) ‘Director of Public Instruction’, ‘District Educa- 
tional Officer’, and ‘Inspectress of Girls’ Schools’ mean such officer 
or officers as may be appointed by the Local Government to perform 
the duties of Director of Public Instruction, District Educational 
Officer or Inspectress of Girls’ Schools, as the case may be.” 

(ii) in clause (iv), for the figures “1884’’, the figures 
“1920” shall be substituted ; 

(iii) after clause (x), the following clauses shall be inserted, 
namely :— 

‘“(x-a) ‘notification’ means notification in the Fort St. 
George Gasette; 

; (x-b) ‘panchayat’ means a panchayat constituted under 
the Madras Local Boards Act, 1920;” 

(iv) in clause (xi), after the words ‘‘prescribed by’’ the 
words ‘tthis Act or by” shalt be inserted ; 
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(v) in clause (xii), the words “in relation to an elementary 
school?’ shall be omitted, and for the word “Government’’ the 
words ‘‘Local Government’’ shall be substituted; and 

(vi) in clause (xiv), for the figures “1884’’ the figures 
“1920” shall be substituted. 

4. In sub-section (3) of section 5 of the said Act, for the 
words “inspector and assistant inspector of schools’’ the words 
“District Educational Officer” shall be substituted, and for the 
word “members”? the words ‘ʻa member” shall be substituted. 


5. After section 27 of the said Act, the following section 
shall be inserted, namely :— 


“27-A. No act or proceeding of a district educational 
council or of a committee thereof or of any person acting as presi- 
dent, vice-president, chairman or member of such council or 
committee shall be deemed to be invalid by reason only of some 
defect in the establishment of such council or committee or on 
the ground that the president, vice-president, chairman or any 
member of such council or committee was not entitled to hold or 
continue in such office by reason of any disqualification or by 
reason of any irregularity or illegality in his election or appoint- 
ment or by reason of such act having been done during the period 
of any vacancy in the office of the president, vice-president, chair- 
man or member of such council or committee.” 


6. For section 36 of the said Act, the following section shalt 
be substituted, namely :— 


‘36. (1) Every tax Jevied in any area under any head of 
taxation mentioned in section 34 shall be deemed to be an addition 
to a tax levied under the same head in such area under the law 
for the time being in force governing municipalities or local boards, 
as the case may be, and all the provisions of such law relating to the 
incidence, assessment or realization of such tax or in any manner 
connected therewith shall be applicable accordingly: 

Provided that the Local Government may direct that the 
said provisions shall apply subject to such modifications and 
restrictions as may be prescribed. 

(2) In particular, any such tax levied in a panchayat 
area under any head of taxation other than land-cess, shall be 
realised by the president of the panchayat as an addition to a tax 


Amendment 
of section 5, 
Madras Act 
VIII of 
1920. 


Insertion of 
new section 
27-A in 
Madras Act 
VIII of 
1920. 


Acts of 
District 
Educational 
Councils, 
etc., not to 
be invali- 
dated by 
informality, 
etc. 


Substitution 
of new sec- 
tion for sec- 
tion 36 of 
Madras Act 
VIII of 
1920. 


Assessment 
and realiza- 
tion of 
taxes. 


Amendment 
of section 
40, Madras 
Act VIII 
of 1920. 


Amendment 
of section 
41, Madras 
Act VIII of 
1920. 


Amendment 
of section 
42, Madras 
Act VIII of 
1920. 


Substitution 
of new sec- 
tion 47, 
Madras Act 
VITI of 
1920. 


No fee to be 
levied at 
elemcntary 
schools 
under public 
or Pancha- 
yat manage- 
ment in 
areas noti- 
fied under 
section 46. 


Amendment 
of section 
49, Madras 
Act VIII of 
1920. 


Amendment 
of section 
51, Madras 
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levied under the same head under the Madras Local Boards Act, 
1920. Out of the proceeds of the tax so realised such percentage 
as may be prescribed shall be credited to the village fund of the 
panchayat on account of the cost of collection and the balance 
shall be paid to the credit of the elementary education fund ynder 
the control of the taluk board concerned.”’ 


7. In section 40 of the said Act, for the figures “1884” the 
“1920’’ and for the word ‘‘chapter” at the end, the word 
“Act” shall be substituted. 


8. In sub-section (1) of section 41 of the said Act, after 
the words “such school’? the words “or a department of such 
school” shall be inserted, and for the words “through the inspector 
of schools’? the words ‘‘through the District Educational Officer 
or the Inspectress of Girls’ Schools, as the case may be’’ shall be 
substituted. 


9. In sub-section (1) of section 42 of the said Act, for the 
words “through the Inspector of Schools’ the words “through 
the District Educational Officer or the Inspectress of Girls’ Schools 
as the case may be” shall be substituted. 


10. For section 47 of the said Act, the following sections 
shall be substituted, namely :— 


‘47, (1) No fees shall be levied at any elementary school 
under public or panchayat management situated in any area affected 
by a notification under section 46, from any child to whom such 
notification applies 

(2) Fees may be levied from any such child at any other 
elementary school situated in the said area: 

Provided that where within one mile of such school or 
such other distance therefrom as may be notified under the Expla- 
nation to sub-section (2) of section 45, there is no other elementary 
school at which fees are not levied, such number of free places 
as may be fixed by the District Educational Council in consultation 
with the local authority concerned shall be reserved in such school.”’ 


11. In section 49 of the said Act, after the words “every child 
of school-age resident in such area” the words “and affected by 
such notification” shall be inserted. 


12. In section 51 of the said Act, after the words ‘‘local 
authority concerned”, the words and figures “or where under the 
Madras Local Boards Act, 1920, the taluk board has ceased to be 
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responsible for elementary education in any area, the panchayat 
concerned’’ shall be inserted. 


13. In sub-section (2) of section 56 of the said Act— 


(1) clause (a) shall be re-lettered as clause (aa) and the 
following shall be inserted as clause (a), namely :— 


“(a) with reference to all matters expressly required or 
allowed by this Act to be prescribed’’; 


(u) in clause (b), after the word ‘‘schools’’ the words 
‘or departments of schools” shall be inserted, and after the word 
“elementary” at the end the word ‘‘schools” shall be added. 


(111) for clause (c), the following clause shall be substituted, 

namely :— 

` (c) with reference to all matters not expressly provided 
for in this Act relating to the election of presidents, vice-presidents 
or members of district educational councils” ; 

(iv) in clause (f), after the words “by local authorities’? 
the words “by panchayats’’ shall be inserted, and after the words 
“attendance committees’? at the end, the words “and the time 
within which any statement, report, return, budget or other 
information shall be furnished” shall be added: 

(v) clause (i) shall be omitted; and 

(vi) in clause (7), the word “school” shall be omitted. 


THe SCHEDULE. 





Section Sub section For the words Substitute the words. 
(1) (2) (3) (4) 
a a a 
21 f his opinion a their opinion, 
22 sa le) .| he may fx op they may üx 
23 . a he may direct aa they may direct. 
30 se Wt) . | he thinks fit ate they think fit. 
38 we EZ) ..| he thinks fit Sey they think fit. 
45 .. | (2) proviso 19 satished si are satisfied. 
(b). 

56 s | (2) - | he may make Sa they may make. 


S 


Act VIII of 
1920. 


Amendment 
of section 
56, Madras 
Act VIII of 
1920. 


Short title. 


Amendment 
of S. 20, 
Madras 
Act ITT of 
1918. 


Power of 

Local Gov- 
ernment to 
make rules. 
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' THE MADRAS PREVENTION OF ADULTERATION 
(AMENDMENT) ACT. 


Act No. IU or 1932, 


a 
[7th January, 1932. 


An Act to amend the Madras Prevention of Adulteration Act, 1918 
for a certain purpose. 


WHEREAS it is expedient to amend the Madras Prevention 
of Adulteration Act, 1918, for the purpose hereinafter appearing; 
it is hereby enacted as follows :— 


1. This Act may be called Tue Mapras PREVENTION OF 
ADULTERATION (AMENDMENT) ACT. 


2. For S. 20 of the Madras Prevention of Adulteration Act, 
1918, the following section shall be substituted, namely :— 


“20 (1) The Local Government may make rules to carry out 
all or any of the purposes of this Act and not inconsistent therewith. 
(2) In particular and without prejudice to the generality 

of the foregoing power, they may make rules— 

(a) prescribing the classes or qualifications of persons 
to whom and the conditions on which the local @xecutive officer 
may, under S. 3, delegate his powers; 

(b) determining the limits within which the local exe- 
cutive officer may exercise his powers, whether such limits are with- 


in or without the local area in respect of which he holds any 
public office; 


(c) prescribing in the interests of the public health the 
rate in which utensils and vessels used for manufacturing, prepar- 
ing or containing any food intended for sale shall be kept, and 
prohibiting the use of utensils and vessels made, in whole or in 
part, of materials likely to injure such food; 

(d) prescribing the manner in which notice of any 
addition, admixture or deficiency shall be given to the purchaser of 
any article of food; 

(e) prescribing standards of purity for milk, cream, 
butter, ghee, cheese or any food and determining what deficiency 
in any normal constituent of any of these articles or what addition 
of any extraneous matter or proportion of water in any such article 
or any preparation of the same shall for the purposes of this Act 
Taises a presumption until the contrary 18 proved, that the milk, 
cream, butter, ghee, cheese, or food is not genuine or is injurious 
to health 
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(f) prohibiting or regulating in the interests of public 


(+) the addition of water or other diluent or adulte- 
rant to any food; 
` (#) the abstraction of any ingredient from any food; 
and 
(+) the sale of any food to which such addition or 
from which such abstraction has been made or which has been other- 
wise artificially treated ; 

(g) providing for the manner in which any receptacle 
containing dried, condensed, skimmed or separated milk 1s to be 
labelled or marked; and 

(h) authorising the persons taking samples of any 
food for the purpose of any analysis under this Act to add pre- 
servatives to such sample for the purpose of maintaining it in a 
suitable condition for analysis and regulating the nature of such 
preservatives and the method of adding them. 

3. In making any rule under clauses (c), (d), (f) or (g) 
of sub-section (2), the Local Government may provide that a 
breach thereof shall be punishable 
(a) in the case of a first conviction with fine which may 
extend to one hundred rupees; and 
(b) in the case of a subsequent conviction, with fine which 
may extend to five hundred rupees. 
4. All rufes made under this section shall be published in the 


Fort St. George Gazetke and upon such publication shall have effect 
as if enacted in this Act. 


THE MADRAS LOCAL BOARDS (AMENDMENT) 
ACT, 1932. 


Act No. IV or 1932. 


[5th April, 1932. 
An Act to amend the Madras Local Boards Act, 1920, for certain 
purposes. 
WHEREAS it is expedient to amend the Madras Local Boards 
Act, 1920, for the purposes hereinafter appearing; it is hereby 
enacted as follows :— 


l. This Act may be called THe Mapras Locat Boarps 
(AMENDMENT) Act, 1932. 


2. In section 3 of the Madras Local Boards Act, 1920 
{hereinafter referred to as the said Act)— 


Short title. 


Amendment 
of section 3, 
Madras Act 
XIV of 
1920. 


Amendment 


Districts, 
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(i) for clause (7), the following clause shall be substituted, 
namely :— 

“(7) ‘district? means the revenue district referred to in 
sub-section (1) of section 3-A or the local area constituted into 
a district under sub-section (2) of that section, as altered Ge 
notifications, if any, issued under sub-section (3) of the e 
section’’; 

(ii) clause (19-A) and (19-B) shall be re-lettered (19-B) 
and (19-C) respectively and the following shall be inserted as 
clause (19-A), namely :— 

‘*(19-A) ‘revenue district’ means any local area which 
for the purposes of revenue administration, is under the charge of 
a district collector, after excluding therefrom all areas included 
in— 

(a) the City of Madras including Fort St. George with 
the glacis; 

(b) municipalities constituted under the Madras District 
Municipalities Act, 1920; 

(c) cantonments constituted under the Cantonments 
Act, 1924; and 

(d) scheduled districts as defined in the Scheduled 
District’ Act, 1874”; and 

(ii) in clauses (19-B) and (19-C) as so re-lettered, for 
the words, letters and figures ‘referred to im sub-clauses (a) to 
(c) of clause (7)’, the words and figure ‘which are not included - 
in any district as defined in clause (7)’ shall be sf@bstituted. 


3. In Chapter II of the said Act— 
(1) for the heading ‘‘Taluks and Villages’, the heading 
“Districts, Taluks and Villages’’ shall be substituted; and 


(11) before section 4, the following section shall be inserted, 
namely :— 


“3-A. (1) Save as otherwise provided in this section, every 
local area which on the first day of February, 1932, was a revenue 
district shall be deemed to be a district for the purposes of this Act. 

(2) The Local Government may, in special circumstances, 
by notification, declare any local area whether in the same revenue 
district or not, to be a district for the purposes of this Act and 
specify the name of the district. 

(3) The Local Government may, by notification,— 

(4) exclude from any district any local area comprised 
therein; or 

(#) include in any district any local area in the 
vicinity thereof; or 
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(4%) cancel a notification issued under sub-section (2) ; 


(tw) alter the name of any district. 


(4) Before issuing a notification under sub-section (2) 
or sub-section (3), the Local Government shall give the district 
boatd or boards which will be affected by the issue of such notifica- 
tion a reasonable opportunity for showing cause against the pro- 
posal and shall consider the explanations and objections, if any, 
of such district board or boards. 


(5) Every notification issued under sub-section (2) or 
clause (+) or clause (#) of sub-section (3) shall contain a statement 
of the reasons therefor and shall be laid on the table of the 
Legislative Council. , 

(6) If any district ¢ »mprises only part of a revenue dis- 
trict or two or more revenu , districts or parts of two or more 
reventie districts, the Local ‘Government may, by notification, 
declare which officer shall be; bnsidered to be the district collector 
in respect of that district for the purposes of this Act.” 


4. In sub-section (3) of section 6 of the said Act, for the 
words and figures ‘by the name of the district or revenue taluk 
or the name of the taluk or village which is specified in the notifica- 
tion under section 4 or 5’, the words, figures and letter ‘by the 
name of the revenue district, or revenue taluk, or the name of 
the district, taluk or village, specified in the notification under 
section 3-A, 4 or 5’ shall be substituted. 


5. In settion 240 of the said Act— 

(1) in sub-section (2), the words ‘revenue district or’ shall 
be omitted and for the words and figures ‘section 4 or 5’ the words, 
figures and letter ‘section 3-A, 4 or 5’ shall be substituted; and 

(1) in clause (b) of sub-section (8) for the words and 
figures ‘declaring any local area to be a taluk or village under 
section 4 or 5’, the words, figures and letter ‘declaring any local 
area to be a district, taluk or village, under section 3-A, 4 or 5’ 
and for the words ‘taluk board or panchayat’, the words ‘district 
board, taluk board or panchayat’ shall be substituted. 


THE MADRAS MOTOR VEHICLES TAXATION 
(AMENDMENT) ACT, 1932. 


Acr No. V oF 1932. 
[25th April, 1932. 
An Act further to amend the Madras Moton Vehicles Taxation 
Act, 1931, for certain pur poses. 

WHEREAS it is expedient further to amend the Madras Motor 
Vehicles Taxation Act, 1931, for the purposes hereinafter appear- 
ing; it is hereby enacted as follows:— é 
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1. This Act may be called THE Mapras Motor VEHICLES 
TAXATION (AMENDMENT) Act, 1932. 


2. In section 2 of the Madras Motor Vehicles Taxation Act, 
1931 (hereinafter referred to as the said Act)— 

(i) after clause (#v), the following clause shall be insested, 
namely :— 

“(1v-a) ‘public road’ means any street, road, square, court, 
alley, passage or riding path over which the public have a right of 
way, whether a thoroughfare or not, and includes the roadway over 
any public bridge or causeway,” and 

(ii) in clause (viii), for the words “parts, equipment, 
stores, fuel, oil and water” the words ‘‘parts and equipment” shall 
be substituted. 


THE MADRAS CO-OPERATIVE SOCIETIES ACT, 1932. 


Act No. VI oF 1932. 
[16th June, 1932. 


An Act to consolidate and amend the law relating to co-pperatwe 
societies in the Presidency of Madras. 


WHEREAS it is expedient further to facilitate the formation 
and working of co-operative societies for the promotion of thrift, 
self-help and mutual aid among agriculturists and other persons 
with common economic needs so as to bring about better living, 
better business and better methods of production and for that 
purpose to consolidate and amend the law relating to co-operative 
societies in the Presidency of Madras. 

AND WHEREAS the previous sanction of the Governor-General 
has been obtained to the passing of this.Act; it is hereby enacted 
as follows :— 


PRELIMINARY. 
1, (1) This Act may be called THE Mapras CO-OPERATIVE 
Societies Act, 1932. 
(2) It extends to the whole of the Presidency of Madras. 
2. In this Act, unless there is anything repugnant in the 
subject or context,— 
(a) “by-laws’’ means the registered by-laws for the time 
being in force and includes a registered amendmet of the by-laws; 
(b) “committee” means the governing body of a registered 
society to whom the management of its affairs is entrusted; 
(c) “financing bank’’ means a registered society the main 
object of which is to lend money to other registered societies ; 
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(d) “member’’ includes a person joining in the application 
for the registration of a society and a person admitted to member- 
ship after registration in accordance with the by-laws and any 
rules; 

ə (2) “officer’’ includes a president, vice-president, chairman, 
vice-chairman, secretary, assistant secretary, treasurer, member of 
committee, and any other person empowered under the rules or 
the by-laws to give directions in regard to the business of the 
society ; i 

(f) “registered society” means a society registered or 
deemed to be registered under this Act; 

(g) “Registrar”? means a person appointed to perform the 
duties of a Registrar of Co-operative Societies under this Act; and 


(A) “rules’? means rules made under this Act. 


REGISTRATION. 


| 3. The Local Government may appoint a person to be Regis- 
trar of Co-operative Societies for the Presidency of Madras or 
any portion of it and may appoint persons to assist such Registrar, 
and may, by general or special order, confer on any such persons 
all or any of the powers of a Registrar under this Act. 


4. Subject to the provisions of this Act a society which has 
-as its object the promotion of the economic interests of its members 
in accordance with co-operative principles, or a society established 
with the obgect of facilitating the operations of such a society, 
‘may be registered under this Act with or without limited liability: 

Provided that unless the Local Government by general or 
special order otherwise directs— 


(+) the liability of a society of which a member is a regis- 
tered society shall be limited; and 

(ii) the liability of a society of which the primary object 
is the creation of funds to be lent to its members, and of which 
the majority of the members are agriculturists, and of which no 
member is a registered society, shall be unlimited and the members 
of such society shall, on its liquidation, be jointly and severally 
liable for and in respect of all its obligations. 

5. (1) Subject to the proviso to section 4 and to any rules 
made in this behalf, a registered society may, with the previous 
sanction of the Registrar, change its liability from limited to 
unlimited or from unlimrted to limited: 

Provided that— 

(+) the society shall give notice in writing of its inten- 
tion to change its liability to all its members and credrtors; 

(#) any member or creditor shah, not” thstanding any 
by-law or contract to the contrary, have the op“ of withdrawing 
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his shares, deposits or loans, as the case may be, within three 
months of the service of such notice on him and the change shall 
not take effect until all such claims have been satisfied; and 
(1) any member or creditor, who does not exercise his 
option within the period aforesaid, shall be deemed to have assented 


to the change. ; 

(2) Notwithstanding anything contained in the proviso to 
sub-section (1) the change shall take effect at once if all the 
members and creditors assent thereto. 


6. Where the liability of the members of a society is limited 
by shares, no member other than a registered society shall— 

(a) hold more than such portion of the share capital of the 
society, subject to a maximum of one-fifth, as may be prescribed 
by the rules; or 

(b) have or claim any interest in the shares of the society, 
exceeding one thousand rupees. 


7. (1) No society, other than a society of which a member 
is a registered society, shall be registered under this Act which 
does not consist of at least ten persons who have attained the 
age of majority and, where the object of the society is the creation 
of funds to be lent to tts members, unless such persons— 

(a) reside in the same town or village or in the same 
group of villages; or 
(b) save where the Registrar otherwise directs, are mem- 
bers of the same tribe, class, caste or occupation. e 
(2) The word ‘limited’ shall be the last word in the name 
of every society with limited liability registered under this Act. 


8. When any question arises whether for the purposes of 
this Act a person is an agriculturist or a non-agriculturist, or 
whether any person is a resident in a town or village or group 
of villages, or whether two or more villages shall be considered 
to form a group, or whether any person belongs to any particular 
tribe, class, caste or occupation, the question shall be decided by 
the Registrar, whose decision shall be final. 


9. (1) For purposes of registration an application to register 
shall be made to the Registrar. 
(2) The application shall be signed— 

(a) in the case of a society of which no member is a 
registered society, by at least ten persons qualified in accordance 
with the requirements of sub-section (1) of section 7; and 

(b) in the case of a society of. which a member is a 
registered society, by a duly authorized person on behalf of every 
such registered society, and, where all the members of the society 
are not registered societies, by ten other members or, when there 
are less than ten other members, by all of them. 
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(3) The application shall be accompanied by a copy of the 
proposed by-laws of the society, and the persons by whom or on 
whose behalf such application is made shall furnish such informa- 
tion in regard to the society as the Registrar may require. 


e10. If the Registrar is satisfied that a society has complied 
with the provisions of this Act and the rules and that its proposed 
by-laws are not contrary to this Act or to the rules, he may register 
the society and its by-laws. In case of refusal, an appeal shall 
lie to the Local Government within two months from the date of 
the issue of the order of refusal by registered post. 


11. A certificate of registration signed by the Registrar shall 
be conclusive evidence that the society therein mentioned is duly 
registered unless it is proved that the registration of the society 
has been cancelled. 


12. (1) No amendment of the by-laws of a registerel society 
shall be valid until the same has been registered under this Act, 
for which purpose a copy of the amendment shall be forwarded 


to the Registrar. 

(2) If the Registrar is satisfied that any amendment of the 
by-laws is not contrary to this Act or to the rules, he may register 
the amendment. In case of a refusal, an appeal shall lie fo the 
Local Government within two months from the date of the issue 
of the order of refusal by registered post. 


(3) When the Registrar registers an améndment of the by- 
laws of a regħtered society, he shall issue to the society a copy of 
the amendment certified by him, which shall be conclusive evidence 
that the same is duly registered. 


13. (a) (1) Any registered society may, at a meeting of its 
general body specially called for the purpose of which at least 
seven clear days’ notice shall be given to its members, resolve to 
divide itself into two or more societies. The resolution (herein- 
after in this sub-section referred to as the preliminary resolution) 
shall contain proposals for the division of the assets and liabilities 
of the society among the new societies into which it is proposed to 
divide it and may prescribe the area of operations of, and specify 
the members who will constitute, each of the new societies. 

(2) ($) A copy of the preliminary resolution shall be 
sent to all the members and creditors of the society. 

(3) Any member of the society may, notwithstanding 
any by-law to the contrary, by notice given to the society within 
a period of three months from his receipt of the preliminary reso- 
lution, intimate his intention not to become a member of any of 
the new societies. 

(s) Any creditor of the society may, notwithstanding 
any agreement to the contrary, by notice given to the society 
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within the said period, intimate his intention to demand a return 
of the amount due to him. 

(3) After the expiry of three months from the receipt of 
the preliminary resolution by all the members and creditors of the 
society, a meeting of the general body of the society, o of 
which at least fifteen clear days’ notce shall be given 
to its members, shall be convened for considering the preliminary 
resolution. If, at such meeting, the preliminary resolution is con- 
firmed by a resolution passed by a majority of not less than two- 
thirds of the members present, either without changes or with 
such changes as, in the opinion of the Registrar, are not material, 
he may, subject to the provisions of clause (5) and section 10, 
register the new societies and the by-laws thereof. On such regis- 
tration the registration of the old society shall be deemed to have 
been cancelled. 


The opinion of the Registrar as to whether the changes 
made in the preliminary resolution are or are not material shall 
be final and no appeal shall lie therefrom. 


(4) At the meeting referred to in clause (3) provision 
shall be made by another resolution for 


(i) the repayment of the share capital of all the mem- 
bers who have given notice under sub-clause (#) of clause (2) ;. 
and 


(#) the satisfaction of the claims of all the creditors 
who have given notice under sub-clause ($) of clause (2): 


Provided that no member or creditor shall ‘be entitled to. 
such repayment or satisfaction until the preliminary resolution is. 
confirmed as provided in clause (3). 

(5) If, within such time as the Registrar considers reason- 
able, the share capital of the members referred to in clause (4) 
is not repaid or the claims of the creditors referred to in that. 
clause are not satisfied, the Registrar may refuse to register the 
new societies. : 

(6) The registration of the new societies shall be a suff- 
cient conveyance to vest the assets and liabilities of the original 
society in the new societies in the manner specified in the prelimi- 
nary resolution as confirmed under clause (3). 

(b) (1) Two or more registered societies may, at meetings 
of their respective general bodies specially called for the purpose 
of which at least seven clear days’ notice shall be given to their 
respective members, resolve to amalgamate into one society. This 
resolution is hereinafter in this sub-section referred to as the preli- 
minary resolution. 

(2) (i) A copy of the preliminary resolution of each 
society shall be sent to all the members and creditors thereof. 

(#) Amy member of any such society may, notwith- 
standing any by-law to the contrary, by notice given to the society 
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of which he is a member within a period of three months from 
his receipt of the preliminary resolution, intimate his intention not 
to became a member of the new society. 

(#+) Any creditor of any suck society may, notwith- 
standing any agreement to -ne contrary, by notice given to the 
society of which he 1s a c editor within the said period, intimate 
his intention to demand a return of the amount due to him. 


(3) After the expiry of three months from the receipt 


of the preliminary resolution by all the members and creditors 
of alk the societies, a joint meeting of the nembers of such socie- 
ties of which at least fifteen clear’days’ rotice shall be given to 
them, shall be convened for considering the preliminary resolution. 
If, at such meeting, the preliminary resolution is confirmed by a 
resolution passed by a majority of not less than two-thirds of the 
members present, either without changes or -with such changes as, in 
the opinion of the Registrar are not macerial, he may, subject 
to the provisions of clause (5) and secticn 10, register the new 
society and the by-laws thereof. On such registration, the regis- 
tration of the old societies shall be deemed to have been cancelled. 


The opinion of the Registrar as to wkether the changes made 
in the preliminary resolution are or are not material shall be final 
and no appeal shall lie therefrom. 

(4) At the joint meeting referred to in clause (3), provi- 
sion shall be made by another resolution for— 
(+) the repayment of the share cepital of all the members 
who have giv@n notice under sub-clause (m+) of clause (2); and 
(#) the satisfaction of the claims of all the creditors 
who have given notice under sub-clause (1) of clause (2): 


Provided that no member or creditor shall be entitled to 
such repayment or satisfaction until the p-eliminary resolution is 
confirmed as provided in clause (3). 


(5) If, within such time as the Registrar considers reason- 
able, the share capital of the members referred to in clause (4) 
is not repaid or the claims of the creditcrs referred to in that 


clause are not satisfied, the Registrar may refuse to register the 
new society. 


(6) The registration of the new society shall be a sufficient 
conveyance to vest in it all the assets and Labilities of the original 
societies. 

RIGHTS AND LIABILITIES OF MEMBERS. 


14. (1) No member of a registered society shall, save as 
otherwise provided in sub-section (2), exercise the rights of a 
member unless or until he has made such payment to the society 
in respect of membership or acquired such interest in the society 
as may be prescribed by the rules and by-laws. 
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(2) In the case of a society registered after the commence- 
ment of this Act, the persons who have signed the application to 
register the society may elect a committee to conduct the affairs 
of the society for a period of three months from the date of regis- 
tration or for such further period as the Registrar may consjder 
desirable : 

Provided that the committee shall cease to function as soon 
as the members of the society have elected a committee in 
accordance with its by-laws. 


15. (1) The committee may at any time call a general meeting 
of the society and shall call such a meeting within one month after 
receipt of a requisition in writing from the Registrar or from a 
financing bank to which the society is indebted or from such 
number of members or proportion of the total number of members 
as may be specified in the by-laws of the society. 

(2) If a general meeting is not called in accordance with 
such requisition, the Registrar shall have power to call a general 
meeting of the society himself. 

16. (1) No member of any registered society shall have more 
than one vote in the affairs of the society provided that in the 
case of an equality of votes the Chairman shall’ have a casting 
vote. 

(2) A registered society which has invested any part of 
its funds in the shares of another registered society may appoint 
any of its members not disqualified for such appointment under 
any rules prescribed in that behalf to vote in the affairs of such 
other registered society. 

17. (1) The transfer of the share or interest of a member in 
the capital of a registered society shall be subject to such condi- 
tions as to maximum holding as may be prescribed by this Act or 
by the rules. 

(2) In the case of a society registered wrth unlimited 
liability a member shall not transfer any share held by him or 
his interest in the capital of the society or any part thereof unless— 

(a) be has held such share or interest for not less 
than one year; and 

(b) the transfer is made to the society or to a member 
of the society. 


DUTIES OF REGISTERED SOCIETIES. 


18. Every registered society shall have an address, registered 
in accordance with the rules, to which all notices and communica- 
tions may be sent, and shall send to the Registrar notice of every 
change thereof. 

19. Every registered society shall keep a copy of this Act 
and of the rules governing such society and of its by-laws open 
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to inspection free of charge at all reasonable times at the registered 
address of the society. 


PRIVILEGES OF REGISTERED SOCIETIES. 


20. The registration of a society shall render it a body corpo- 
ratë by the name under which it is registered, with perpetual 
succession and a common seal, and with power to hold property, 
to enter into contracts, to institute and defend suits and other legal 
proceedings and to do all things necessary for the purposes for 
which it was constituted. 


21. (1) Subject to the prior claim, if any, of the Government 
in respect of land revenue or any money recoverable as land revenue 
or of a landlord in respect of rent or any money recoverable as 
rent, a registered society shall be entitled in priority to other 
creditors to enforce any outstanding demand due to the society 
from a member or past or deceased member— 


(a) in respect of the supply of seed or manure or of the 
loan of money for the purchase of seed or manure upon the crops 
or other agricultural produce of such member or person at any time 
within eighteen months from the date of such supply or loan: 


(5) in respect of the supply of cattle, fodder for cattle, 
agricultural or industrial implements or machinery, or raw mate- 
rials for manufacture, or of the loan of money for the purchase 
of any of the foregoing things—upon any such things so supplied, 
or purchased in whole or in part from any such loan, or on any 
articles manufactured from raw materials so supplied or purchased. 

(2) The priority created by sub-section (1) in favour of a 
registered society shall be available against any claim of the Govern- 
ment arising from a loan granted under the Land Improvements 
Loans Act, 1883, after the grant of the loan by the society. 


22. A registered society shall have a charge upon the share 
or interest in the capital and on the deposits of a member or past 
or deceased member and upon any dividend, bonus or profits pay- 
able to a member or past member or the estate of a deceased 
member in respect of any debt due from such member or past 
member or the estate of such deceased member to the society, and 
may set-off any sum credited or payable to a member or past or 
deceased member or the estate of a deceased member in or towards 
payment of any such debt. 


23. Subject to the provisions of section 22, the share or interest 
of a member in the capital of a registered society shall not be 
liable to attachment or sale under any decree or order of a Court 
of Justice in respect of any debt or liability incurred by such 
member, and neither the Official Assignee under the Presidency 
Towns Insolvency Act, 1909, nor a Receiver under the Provincial 
Insolvency Act, 1920, shall be entitled to or have any claim on 
such share or interest. 
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24. (1) Subject to the provisions of section 22, a registered 
society may on the death of a member transfer his share or interest 
in the capital to the person nominated in accordance with the 
rules made in this behalf, or, if there is no person so nominated, 
to such person as may appear to the committee to be the heig or 
legal representative of the deceased member, or pay to such nominee, 
heir or legal representative, as the case may be, a sum represent- 
ing the value of such member’s share or interest, as ascertained in 
accordance with the rules or by-laws: 

Provided that— 

(i) in the case of a society with unlimited liability, such 
nominee, heir or legal representative, as the case may be, may re- 
quire payment by the society of the value of the share or interest 
of the deceased member ascertained as aforesaid; and 

(ii) in the case of a society with limited liability, the 
society shall transfer the share or interest of the deceased member 
to such nominee, heir, legal representative, as the case may be, 
being qualified in accordance with the rules and by-laws for mem- 
bership of the society, or on his application within one month of the 
death of the deceased member to any person specified in the appli- 
cation who is so qualified. 

(2) Subject as aforesaid, a registered society may pay all 
other moneys due to the deceased member from the society to 
such nominee, heir or legal representative, as the case may be. 

(3) All transfers and payments made by a registered society 
in accordance with the provisions of this section shall be valid 
and effectual against any demand made upon the society by any 
other person. 


25. The liability of a past member or of the estate of a 
deceased member for the debts of a registered society as they existed 
on the date of his ceasing to be a member or of his decease, as 
the case may be, shall continue for a period of two years from 
such date. 


26. Any register or list of members or shares kept by any 
registered society shall be prima facte evidence of any of the fol- 
lowing particulars entered therein :— 

(a) the date on which the name of any person was en- 
tered in such register or list as a member; and 

(b) the date on which any such person ceased to be a 
member. 

27. (1) A copy of any entry, in a book of a registered society 
regularly kept in the course of business shall, if certified in such 
manner as may be prescribed by the rules, be received in any suit 
or legal proceedings as prima facte evidence of the existence of 
such entry, and shall be admitted as evidence of: the matters, 
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transactions and accounts therein recorded in every case where, 
and to the same extent as, the original entry itself is admissible. 

(2) No officer or liquidator of a registered society and no 
officer in whose office the books of a registered society are deposited 
aftes liquidation shall, in any legal proceedings to which the society 
or the liquidator is not a party, be compelled to produce any of 
the society’s books the contents of which can be proved under 
sub-section (1), or to appear as a witness to prove the matters, 
transactions and accounts therein recorded, unless by order of the 
court or the arbitrator made for special cause. 


28. Whenever a decree or order of a civil court, a decision 
or an award of the Registrar or arbitrator or an order of the 
Registrar or liquidator is obtained by a registered society for the 
realization of money, the Registrar or any person subordinate to 
him empowered by the Registrar in this behalf may, subject to 
such rules as may be prescribed by the Local Government, recover 
the amount due under such decree, award or order together with 
the interest, if any, due thereon and the costs of process by the 
attachment and sale of the property of the person against whom 
such decree, decision, award or order is obtained. 


29. Nothing in clauses (b) and (c) of sub-section (1) of 
section 17 of the Indian Registration Act, 1908, shall apply to— 
(1) any instrument relating to shares in a registered society, 
notwithstanding that the assets of such society consist in whole 
or in part of immovable property; or 
(2) any debenture issued by any such society and not 
creating, declaring, assigning, limiting or extinguishing any right, 
title or interest 10 or in immovable property except in so far as 
it entitles the holder to the security afforded by a registered instru- 
ment whereby the society has mortgaged, conveyed or otherwise 
transferred the whole or part of its immovable property or any 
interest therein to trustees upon trust for the benefit of the holders 
of such debentures; or 


(3) any endorsement upon or transfer of any debenture 
issued by any such society. 

30. (1) The Governor-General in Council by notification in 
the Gazette of India may, in the case of any registered society 
or class of registered societies, remit the income-tax payable in 
respect of the profits of the society, or of the dividends or other 
payments receeived by the members of the society on account of 
profits. 

(2) The Local Government, by notification in the Fort St. 
George Gazette, may in the case of any registered society or class 
of registered societies remit— 

. (a) the stamp duty with which, under any law for the 
time being in force, instruments executed by or on behalf of a 
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registered society or by an officer or member and relating to the 
business of such society or any class of such instruments or deci- 
sions, awards or orders of the Registrar or arbitrators under this 
Act are respectively chargeable; and 

(b) any fee payable under the law of registration efor 
the time being in force. 


31. Notwithstanding anything contained in any other enact- 
ment, the Local Government may, subject to such rules as may be 
prescribed in this behalf, grant loans to, take shares in, or give 
financial assistance in any other form to any registered society. 


PROPERTY AND FUNDS OF REGISTERED SOCIETIES. 


32. (1) A registered society sball not make a loan to any 
person other than a member: 

Provided that, wıth the general or special sanction of the 
Registrar, a registered society may make loans to another registered 
society. 

(2) Save with the sanction of the Registrar, a registered 
society shall not lend money on the security of movable property 
other than agricultural produce. 

(3) Notwithstanding anything contained in sub-sections (1) 
and (2), a registered society may make a loan to a depositor on 
the security of his deposit. 

(4) The Local Government may, by general or special 
order, prohibit or restrict the lending of money on° mortgage of 
immovable property by any registered society or class of registered 
societies. 

33. A registered society shall receive deposits and loans only 
to such extent and under such conditions as may be prescribed 
by the rules or the by-laws of the society. 

34. (1) Subject to the provisions of sub-section (4) of sec- 
tion 32, a registered society may invest or deposit its funds— 

(a) in the Government Savings Bank, or 

(b) in any of the securities specified in section 20 of 
the Indian Trusts Act, 1882, or 

(c) in the shares or securities of any other registered 
society provided that no such investment shall be made in the 
shares of any society with unlimited liability, or 

(d) with any bank or person carrying on the business of 
banking, approved for this purpose by the Registrar, or 

(e) in any other mode permitted by the rules. 

(2) Any investments or deposits made before the commence- 
ment of this Act which would have been valid if this Act had been 
in force are hereby ratified and confirmed. 
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liquidator under sub-section (1), vest in such liquidator and he shall 
have power to realize such assets by sale or otherwise. 


(3) Such liquidator shall also have power, subject to the 
control of the Registrar— 


(a) to institute and defend suits and other legal proceed- 
ings on behalf of the society by his name of office ; 


(b) to determine from time to time the contribution to 
be made or remaining to be made by the members or past members 
or by the estates or nominees, heirs or legal representatives of 
deceased members or by any officers or former officers, to the 
assets of the society, such contribution including debts due from 
such members or persons; 


(c) to investigate all claims against the society and sub 
ject to the provisions of this Act to decide questions of priority 
arising between claimants: 

(d) to pay claims against the society (including interest 
up to the date of cancellation of registration) according to their 
respective priorities, if any, in full or rateably, as the assets of 
the society permit; the surplus, if any, remaining after payment 
of the claims being applied in payment of interest from the date of 
such cancellation at a rate fixed by him but not exceeding the 
contract rate in any case; 


(e) to determine by what persons and in what propor- 
tions the costseof the liquidation are to be borne: 


(f) to give such directions in regard to the collection and 
distribution of the assets of the society as may appear to him to 
be necessary for winding up the affairs of the society; and 


(g) to carry on the business of the society so far as may 
be necessary for the beneficial winding up of the same. 


(4) Subject to any rules that may be made under this Act, 
a liquidator appointed under this section shall, in so far as such 
powers are necessary for carrying out the purposes of this section, 
have power to summon and enforce the attendance of witnesses 
and to compel the production of any books, accounts, documents, 
securities, cash or other properties belonging to or in the custody of 
the society by the same means and (so far as may be) in the same 
manner as is provided in the case of a civil court under the Code 
of Civil Procedure, 1908. 


(5) Any sum ordered under this section to be recovered as 
a contribution to the assets of the society or as costs of liquida- 
tion may be recovered, on a requisition being made in this behalf 
to the Collector by the Registrar, in the same manner as arrears of 
land revenue. 
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(6) Save as provided in sub-section (5), orders made under 
this section shall, on application, be enforced by any civil court 
having local jurisdiction in the same manner as a decree of such 
court. 


(7) When the affairs of the society have been wound up, 
the liquidator shall deposit the records of the society in such 
place as the Registrar may direct. 


(8) Any person aggrieved by any order of the liquidator 
may appeal to the Registrar against such order within two months 
from the date of the issue of the order by registered post. 


48. Save in so far as is expressly provided in this Act, no 
civil court shall take cognizance of any matter connected with the 
winding up or dissolution of a society under this Act, and when a 
liquidator has been appointed no suit or other legal proceeding shall 
lie or be proceeded with against the society except by leave of 
the Registrar and subject to such terms as he may impose. 


SURCHARGE AND ATTACHMENT. 


49. (1) Where in the course of an audit under section 37 or an 
inguiry under section 38 or an inspection under section 39 or the 
winding up of a society, it appears that any person who has taken 
part in the organization or management of the society or any past 
or present officer of the society has misappropriated or fraudulently 
retained any money or other property or been guilty of breach of 
trust in relation to the society, the Registrar may, of his own 
motion or on the application of the committee or Hquidator or af 
any creditor or contributory, examine into the conduct of such 
person or officer and make an order requiring him to repay or restore 
the money or property or any part thereof with interest at such 
rate as the Registrar thinks just or to contribute such sum tb the 
assets of the society by way of compensation in respect of the 
misappropriation, fraudulent retainer or breach of trust as the 
Registrar thinks just. 

(2) The order of the Registrar under sub-section (1) shall 
be final unless it is set aside by the District Court having juris- 
diction over the area in which the headquarters of the society are 
situated or if the headquarters of the society are situated in the 
City of Madras, by the City Civil Court, on application made by the 
party aggrieved within three months of the date of receipt of the 
order by him. 

(3) Any sum ordered under this section to be repaid to 
a society or recovered as a contribution to its assets may be recovered 
on a requisition being made in this behalf to the Collector by the 
Registrar in the same manner as arrears of land revenue. 

(4) This section shall apply notwithstandjng that such per- 
son or officer may have incurred criminal liability by his act. 
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50. Where the Registrar is satisfied on the application of 
the liquidator or otherwise that any person with intent to defeat 
or delay the execution of any order that may be passed against 
him under clause (b) of sub-section (3) of section 47 or section 
49— 

Ld 
(a) is about to dispose of the whole or any part of his 
property; or 


(b) is about to remove the whole or any part of his pro- 
perty from the local limits of the jurisdiction of the Registrar, 


the Registrar may, unless adequate security is furnished, direct 
the conditional attachment of the said property or such part thereof 
as he thinks necessary and such attachment shall have the same 
effect as if it had been made by a competent civil court. 


ARBITRATION. 


51. (1) If any dispute touching the business of a registered 
society (other than a dispute regarding disciplinary action taken by 
the society or its committee against a paid servant of the society) 
arises :— 

(a) among members, past members and persons claiming 
through members, past members and deceased members, or 

(b) between a member, past member or person claiming 
through a member, past member or deceased member and the 
society, its committee or any officer, agent or servant of the society, 
or ° 


(c) between the society or its committee and any officer, 
agent or servant of the society, or 

(d) between the society and any other registered society, 
such dispute shall be referred to the Registrar for decision. 


Explanation —A claim by a registered society for any debt 
or demand due to it from a member, past member or the nominee, 
heir or legal representative of a deceased member, whether such 
debt or demand be admitted or not, is a dispute touching the busi- 
ness of the society within the meaning of this sub-section. 


(2) The Registrar may, on receipt of such reference,— 
(a) decide the dispute himself, or 
(b) transfer it for disposal to any person who has been 
invested by the Local Government with powers in that behalf, or 


(c) subject to such rules as may be prescribed, refer it 
for disposal to an arbitrator or arbitrators. 


(3) Subject to such rules as may be prescribed the Regis- 
trar may withdraw any reference transferred under clause (b) 
of sub-section (2) or referred under clause (c) of that sub-section 
and deal with it in the manner provided in the said sub-section. 
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(4) Where the Registrar is satisfied that a party to any 
reference made to him under sub-section (1), with intent to defeat 
or delay the execution of any decision that may be passed thereon— 


(a) is about to dispose of the whole or any part of his 
property, or = 

(b) is about to remove the whole or any part of his 
property from the local limits of the jurisdiction of the Registrar, 


the Registrar may, unless adequate security is furnished, direct 
the conditional attachment of the said property or such part there- 
of as he thinks necessary; and such attachment shall have the 
same effect as if it had been made by a competent civil court. 


(5) The Registrar may, of his own motion or on the appli- 
cation of a party to a reference, revise any decision thereon by the 
person to whom such reference was transferred or by the arbi- 
trator or arbitrators to whom it was referred. 


(6) (a) Any decision passed by the Registrar under clause 
(a) of sub-section (2) ‘or under sub-section (5) shall be final 
and shall not be called in question in any civil or revenue court. 


(b) Any decision that may be passed by the person to 
whom a reference is transferred or by the arbitrator or arbitrators 
to whom it is referred shall, save as otherwise provided’in sub- 
section (5), be final and shall not be called in question in any 
civil or revenue court. 


OFFENCES AND PENALTIES. 


52. It shall be an offence under this Act if— 


(a) a registered society or an officer or member thereof, 
wilfully makes a false return or furnishes false information; or 


(b) any person wilfully or without any reasonable excuse 
disobeys any summons, requisition or lawful written order issued 
under the provisions of this Act or does not furnish any infor- 
mation lawfully required from him by a person authorized in this 
behalf under the provisions of this Act. 


53. Any member or past member or the nominee, heir or 
legal representative of a deceased member contravening the provi- 
sions of section 21 by fraudulently disposing of any property in 
respect of which the society is entitled to claim priority under 
that section or doing any other act to the prejudice of such claim, 
shall be punishable with fine not exceeding two hundred rupees. 


54. (1) No person other than a registered society shall trade 
or carry on business under any name or title of which the word 
‘co-operative’ is part without the sanction of the Local Govern- 
ment: , 
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Provided that nothing in the section shall apply to the use 
by any person or his successor in interest of any name or title under 
which he traded or carried on business at the date on which the 
Co-operative Societies Act, 1912, came into operation. 


° (2) Whoever contravenes the provisions of sub-section (1) 
shall be punishable with fine which may extend to fifty rupees and 
in the case of a continuing offence with further fine of five rupees 
for each day on which the offence is continued after conviction 
therefor. 


55. Any registered society or any officer or member thereof 
or any other person guilty of an offence under this Act for which 
no punishment is expressly provided herein shall be punishable 
with fine not exceeding fifty rupees. 


56. (1) No court inferior to that of a Presidency Magistrate 
‘or a Magistrate of the first class shall try any offence under this 
Act. 


(2) Every offence under this Act shall, for the purposes 
of the Code of Criminal Procedure, 1898, be deemed to be 
non-cognizable. 


(3) No prosecution shall be instituted under this Act 
without the previous sanction of the Registrar. Such sanction 
‘shall not be given without giving the party concerned an opportunity 
to be heard. 


° MISCELLANEOUS. 


57. The Local Government or the Registrar may call for and 
examine the record of any enquiry or the proceedings of any 
officer subordinate to them for the purpose of satisfying them- 
selves as to the legality or propriety of any decision or order 
passed and as to the regularity of the proceedings of such officer. 
If in any case it shall appear to the Local Government or the 
Registrar that any decision or order or proceedings so called for 
should be modified, annulled, or reversed, the Local Government 
or the Registrar, as the case may be, may pass such order thereon 
as to it or him may seem fit. 


58. (1) All sums due from a registered society or from an 
officer, former officer, member or past or deceased member of a 
registered society as such to the Government including any costs 
awarded to the Government in any proceeding under this Act may 
be recovered in the same manner as arrears of land revenue. 


(2) Sums due from a registered society to the Government 
and recoverable under sub-section (1) may be recovered, firstly, 
from the property of the society; secondly, in the case of a society 
the liability of the members of which is limited, from the members, 
past members or the estates of deceased members, subject to the 
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limit of their liability; and, thirdly, in the case of other societies 
from the members, past members or ‘the estates of deceased. 
members : 

Provided that the liability of past members and of the estates 
of deceased members shall in all cases be subject to the provissons 
of section 25. 

59. Notwithstanding anything contained in this Act, the Local 
Government may, by special order in each case and subject to such 
conditions, if any, as it may impose, exempt any society from any 
of the requirements of this Act as to registration. 


60. The Local Government may, by general or special order, 
exempt any registered society from any of the provisions of this. 
Act or may direct that such provisions shall apply to such society 
with such modifications as may be specified in the order. 


61. The provisions of the Indian Companies Act, 1913, shall 
not apply to registered societies. 


62. (1) Every society now existing which has been registered 
under the Co-operative Credit Societies Act, 1904, or under the 
Co-operative Societies Act, 1912, shall be deemed to be registered 
under this Act, and its by-laws shalt, so far as the same are not 
inconsistent with the express provisions of this Acf, continue in 
force until altered or rescinded. 

(2) All appointments, rules and orders made, notifications 
and notices issued and suits and other proceedings instituted under 
the said Acts shall, so far as may be, be deemed to have been 
respectively made, issued and instituted under this Act. 

63. No act of a registered society or any committee or of 
any officer of the society, shall be deemed to be invalid by reason 
only of some defect in the organization of the society or in the 
formation of the general body or in the appointment or election 
of the officer or on the ground that he was disqualified for his 
office. 


64. All references to the Co-operative Societies Act, 1912, 
occurring in any enactment made by any authority in British India 
and for the time being in force in the Presidency of Madras shall, 
in its application to the said Presidency, be construed as references 
to this Act. | 


65. (1) The Local Government may, for the whole or any 
part of the Presidency of Madras, and for any registered society 
or class of such societies, make rules to carry out all or any of 
the purposes of this Act. 
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(2) In particular and without. prejudice to the generality 
of the foregoing power, such rules may— 


(a) subject to the provisions of section 6 prescribe the 
maximum number of shares or portion of the capital of a society 
which may be held by a member; 


(b) prescribe the forms to be used and the conditions 
to be complied with in the making of applications for the registra- 
tion of a society and the procedure in the matter of such 
applications ; f 


(c) subject to the provisions of section 5 prescribe the 
procedure to be followed when societies change their form of 
liability ; 

(d) prescribe the matters in respect of which a society 
may or shall make by-laws and for the procedure to be followed 
in making, altering and abrogating by-laws, and the conditions to 
be satisfied prior to such making, alteration or abrogation ; 


(e) prescribe the conditions to be complied with by 
persons applying for admission or admitted as members, and pro- 
vide for the election and admission of members, and the payment 
to be made and the interests to be acquired before the exercise 
of the right of membership; 


(f) regulate the manner in which funds may be raised 
by means of shares or debentures or otherwise ; 


(g) peovide for general meetings of the members and 
for the procedure at such meetings and the powers to be exercised 
by such meetings; 

(A) prescribe in the case of a financing bank— 


(1) the proportion of individual members to society 
members in the constitution of its general body or of its committee g 
and 


(ii) the maximum number of members of its committee. 


(+) provide for the appointment, suspension and removal 
of the members of the committee and other officers and for the 
procedure at meetings of the committee and for the powers to be 
exercised and the duties to be performed by the committee and 
other officers; 


(7) prohibit a society from appointing a defaulting mem- 
ber of any society to its committee or to the committee of any 
other society and allowing him to exercise his rights of member- 
ship in the society or to represent it in another society and vote; 

(k) prescribe the accounts and books to be kept by a 
society and provide for the audit of such accounts and the charges, 
if any, to be made for such audit, and for the periodical publication 
of a balance sheet showing the assets and liabilities of a society; 
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(1) prescribe the returns to be submitted by a society to 
the Registrar and provide for the persons by whom and the form 
in which such returns shall be submitted and in case of failure to 
submit any such return for the levy of the expenses of preparing 
it; e 

(m) provide for the persons by whom and the form in 
which copies of entries in books of societies may be certified and 
for the charges to be levied for the supply of such copies; 


(n) provide for the formation and maintenance of a 
register of members and, where the liability of the members is 
limited by shares, of a register of shares; 


(0) provide for— 


(i) the appointment of an arbitrator or arbitrators to 
decide disputes ; 


(ii) the procedure to be followed in proceedings before 
the Registrar, arbitrator or arbitrators or other person deciding 
disputes including the appointment of a guardian for a party to 
the dispute who is a minor or who, by reason of unsoundness of 
mind or mental infirmity, is incapable of protecting his interests; 

(iii) the levy of the expenses incidental to such proceed- 
ings; and 

(iv) the enforcement of the decisions or awards in such 
proceedings ; 


(p) provide for the withdrawal and expulsion of members 
and for the payments, if any, to be made to members who with- 
draw or are expelled and for the liabilities of past members or 
the estates of deceased members ; 

(q) prescribe the prohibitions and restrictions subject to 
which societies may trade with persons who are not members; 

(r) provide for the mode in which the value of a deceased 
member’s interest shall be ascertained, and for the nomination of 
a person to whom such interest may be paid or transferred ; 

(s) prescribe the payments to be made and the condi- 
tions to be complied with by members applying for loans, the 
period for which loans may be made and the amount which may 
be lent, to an individual member; 


(t) provide for the formation and maintenance of reserve 
funds, and the objects to which such funds may be applied, and 
for the investment of any funds under the control of a society; 

(u) prescribe the extent to which a society may limit the 
-number of its members; 

(v) prescribe the conditions under which profits may be 
distributed to the members of a society with unlimited liability and 
-the maximum rate of dividend which may be paid by societies ; 
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(w) prescribe the procedure to be followed by a liquidator 
appointed under section 47, and provide for the disposal of the 
surplus assets, if any, of the society; 


(+) subject to the provisions of this Act, determine the 
cas@s in which an appeal shall lie from the orders of the Registrar, 
and prescribe the procedure to be followed in presenting and dis- 
posing of all appeals under this Act; 


(y) prescribe the period for which and the terms under 
which aid may be given by the Local Government to societies and 
the terms under which the Local Government may guarantee the 
payment of interest on debentures issued by societies; 


(s) provide for the custody of property attached under 
this Act; 


(aa) provide for the issue and service of processes and 
for proof of service thereof: 


(bb) provide for the inspection of documents in the 
Registrar’s office and the levy of fees for granting certified copies 
of the same; 


l (cc) provide for the investigation of claims and objec- 
tons that may be preferred against any attachment effected by 
the Registrar or an officer empowered by him; 


(dd) provide for the recovery of costs awarded against 
the Government in cases under section 49; 


(ee) prescribe the procedure for the attachment and sale 
of property under section 28: and 


(F) provide for all matters expressly required or allowed 
by this Act to be prescribed by rules, 


(3) The power to make rules conferred by this section is 
subject to the condition of the rules being made after previous 
publication. 


(4) All rules made under this section shall be published in 
the Fort St. George Gasetie and on such publication shall have 
effect as if enacted in this Act. 


(5) All such rules shall be laid on the table of the Legisla- 
tive Council. 
REPEALS. 


66. The enactments specified in the schedule are hereby 
repealed in so far as they apply to the Presidency of Madras to 
the extent specified in the fourth column of the said schedule. 
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SCHEDULE. 


Enachuents repealed. 





Year. No. Short title. . | Extent of repeal. 


(1) (2) (3) (4) 


Acts of the Governor-General in CowncH. 


1912 de II | The Co-operative Societies |The whole. 


Act, 1912. 
1920 .. | XXXVIII | The Devolution Act, 1920. So much as relates 
eo to Act II of 


| 1912. 
Aci of the Governor of Madras in Counctl, 


The Co-operative Societies | The 
(Amendment) Act, 1920 whole. 





1920 si | X 


D A a 


THE MADRAS COTTON CONTROL ACT, 1932. 
Act No. VII or 1932. è 





[17th June, 1932. 


An Act to provide for the prohibition of the cultivation of pulichat 
cotton and the mixing of such cotton with other cotton and 
for the prohibition or restriction of the possession or use 
of, or the trade in, pulichai cotton or cotton 
mixed wath pulichas cotton. 

Wuerras it is expedient in the best interests of the growers 
of cotton in certain areas in the Presidency of Madras, the cotton 
trade and the economic prosperity of the said Presidency, to main- 
tain the quality and reputation of the cotton grown in those areas 
and for that purpose to prohibit the cultivation of pulichai cotton 
and the mixing of such cotton with other cotton and to prohibit 
or restrict the possession or use of, or the trade in, pulichai cotton 
or cotton mixed with pulichai cotton; 

AND WHEREAS the previous sanction of the Governor-General 
has been obtained to the passing of this Act; 


It is hereby enacted as follows :— 


1. (1) This Act may be called THz Mappas COTTON CONTROL 
Act, 1932. ) 


~~ 
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(2) It extends to the whole of the Presidency of Madras. 


2. In this Act, unless there is anything repugnant in the sub- 

ject or context— 

(a) “cotton’’ means cotton plant, ginned and unginned 
cottan, cotton waste and cotton seed; . 

(b) ‘‘notified area’’ means an area specified in a notification 
under section 3; and 

(c) “pulichai cotton” means the kind of cotton known as 
G. neglectum var. roseum. 


3. The Local Government may, by notification in the Fort 

St. George Gagette, in such local area and for such period as may 
be specified in the notification— 

(a) prohibit the cultivation of pulichai cotton; or 

(b) prohibit the mixing of pulichai cotton with any other 
kind of cotton; or 

(c) prohibit or restrict the possession or use of, or the 
trade in, pulichai cotton or cotton mixed with pulichai cotton. 


4. Whoever, in contravention of any notification under sec- 

tion 3— l 

(a) cultivates pulichai cotton, or 

(b) mixes pulichai cotton with any other kind of cotton, or 

(c) possesses, uses or trades in pulichai cotton or any cotton 
mixed with pulichai cotton 
shall be punfshable with fine which may extend to twenty 
rupees and upon any subsequent conviction with fine which may 
extend to fifty rupees. 


' 5. (1) Any officer authorized in this behalf by the Local 
Government may between the hours of 6 aM. and 6 P.M.— 


(a) enter upon any land in a notified area in which he 
knows or suspects that pulichai cotton is being cultivated in contra- 
vention of a notification under section 3, uproot or cause to be 
uprooted such cotton, and seize the cotton so uprooted; and 


(b) enter upon or into any land, building, vessel or place 
in a notified area in which he knows or suspects that pulichai 
cotton or any cotton mixed with pulichai cotton is kept in contra- 
vention of a notification under section 3, and seize such cotton. 


(2) Every officer seizing any cotton under this section 
shall forthwith— 


(a) make a report of such seizure to the Magistrate 
having jurisdiction to try the offence committed in respect of such 
cotton, together with particulars of such cotton and furnish a 
copy of such particulars to the occupier of the land, building, 
vessel or place on or in which such seizure was made, and 
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(b) subject to such rules as the Local Government may 
prescribe, forward such cotton to the nearest officer authorized by 
the Local Government to receive it, for examination and report to 
the Director of Agriculture, Madras. 

(3) The opinion of the authorized officer referred tp in 
clause’ (b) of sub-section (2), contained in any document signed 
by such officer regarding the cotton sent to him for examination 
under that clause, may be used as evidence as to the nature of 
such cotton, in any inquiry, trial or proceeding under this Act. 

6. (1) Every owner or occupier of any land, building, vessel 
or place shall give all reasonable facilities to any officer authorized 
under sub-section (1) of section 5 to inspect such land, building, 
vessel or place. ; 


(2) Whoever commits a breach of the provisions of sub- 
section (1) shall be. punishable with fine which may extend to 
twenty rupees. 

7. No prosecution for an offence made punishable by this 
Act or any rule made thereunder shall be instituted— 

(i) without the previous sanction of the Director of Agri- 
culture, Madras, or 

(#) after six months from the date of the commission of 
the offence. ~ 


8. No offence made punishable by this Act or any rule made 


thereunder shall be inquired into or tried by any Court inferior 


to that of a Presidency Magistrate or a Magistrate of the second 
class. 


9. No suit, prosecution or other legal proceeding whatever 
shall be entertained in any court against any person for anything 
in good faith done or intended to be done in pursuance or execution 
of this Act. 


10. (1) The Local Government may, by notification in the 
Fort St. George Gasette, make rules consistent with this Act to 
carry into effect the purposes thereof. 

(2) In making any rule, the Local Government may pro- 
vide that a breach thereof shall be punishable with fine which may 
extend to twenty rupees. 
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